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Do You Know? 


15. Whether granting o! time by Conrt for filing objections against award saves limitation? 

16. Is an income-tax assessment order a “property” or “valuable security” within meaning of 

B. 420, Penal Code? 

17. Is court-fee payable on cross-objection preferred for claiming Interest under B. 84, Land 

Acquisition Act? 

18. Whether conversion of self-acquired property into hotchpot is gift? 

19. Deed by partners relinquishing their Interest to new partners whether requires 

registration? 

20. What educational institutions can claim protection of Art 80(1) of the Constitution? 

21. “Seal and genuine (transaction) gift made to evade liability resulting from application of 

Taxing Acts but not to evade discharge of any legal obligation already incurred is not 
illegitimate” (1909) A C G88 (63G-637) (P Q. 

Contact or write to — “ CONSULTATION BUREAU " 

Kamala Kntlr, Congressnagar, Nagpur-1. 




COMMENCEMENT OF AN ACT OF PARLIAMENT 
(or its provision) 


Assam Reorganisation (Meghalaya) Act, 
1969 (55 of 1969), S. 65 — Enforcement 
of — Said S. 65 shall come into force on 
25-2-1970. Gaz. of India, 25-2-1970, II 
S. 3 (i). Ext. p. 145 

Motor Vehicles (Amendment) Act, 1969 
(56 of 1969), S. 1 (2) — Appointed date 
under — 2-3-1970, appointed as the date 
on which provisions other than those 
contained in Ss. 9 and 13, Cl. (a) of 
S. 16, Cl. (b) of S. 17, Cl. (e) of S. 29, 
Ss. 33, 34, 36 and 37, sub-cl. (i) of Cl. (a) 
of S. 41, Ss. 44, 45, 56, 76 and 82 of the 
said Act shall come into force. Gaz. of 
India, 27-2-1970, Pt. II-S. 3 (ii), Ext. 
P. 253. 

Official Languages Act, 1963 (19 of 1963), 
S. 7 — Appointment of enforcement 
date — Said Section 7 of the Act shall 
come into force on 7-3-1970. Gaz. of 
India, 7-3-1970, II-S. 3 (ii), P. 1195. 


Registration of Births and Deaths Act, 1969 
(18 of 1969), S. 1 (3) — Appointment of 
enforcement date — Said Act shall 
come into force on 1-4-1970 in the 
whole of the following States and Union 
territories, namely: 1. Andhra Pradesh; 
2. Bihar; 3. Gujarat; 4. Haryana; 5. 
Kerala; 6. Madhya Pradesh; 7. Maha- 
rashtra; 8. Mysore; 9. Orissa; 10. Punjab; 
11. Rajasthan; 12. Tamil Nadu and 13. 
Uttar Pradesh, States and 1. Chan- 
digarh; 2. Dadra an4- Nagar Haveli; 3. 
Himachal Pradesh and 4. Laccadive, 
Minicoy and Amindivi Islands, Union 
territories. Gaz. of India, 21-3-1970, Pt. 
II-S 3 (i), P. 966. 

Road Transport Corporations Act, 1950 
(64 of 1950), S. 1 (3) — Appointed date 
under — 10-3-1970 appointed as the date 
on which the said Act shall come into 
force in the State of Assam. Gaz. of 
India, 14-3-1970, II-S. 3 (ii) P. 1311. 


NOTABLE 

Motor Vehicles 

1. Whether on the death of an applicant 
for stage carriage permit pending his 
application, his legal representative 
can be substituted as applicant? (No) 
AIR 1970 Andh Pra 178 

Prevention of Corruption Act 

"2. Whether a lecturer from a Govern- 
ment College, accepting bribe as an 
examiner appointed by the Univer- 
sity, from a candidate for giving him 
more marks, is guilty under S. 161, 


CASE LAW 

Prevention of Corruption Act (Contd.) 

Penal Code and S. 5 (1) (d), Preven- 
tion of Corruption Act? (No) 

AIR 1970 Guj 97 

Sales Tax 

3. Whether an Electricity Board which 
is a statutory body is a "dealer’ for 
purposes of sales tax when it dis- 
charges its statutory duty of supply 
and distribution of electric energy for 
price? (Yes) AIR 1970 SC 732 A 


NOMINAL TABLE 


Agarwal M. C. v. State of Rajasthan 

SC 776 (C N 163) 
Alwar Iron Syndicate Firm 

Union of India Raj 86 (C N 18) 

Ambalayana Chettiar P. S. 

N. S. and Co. (P) Ltd.j Madras 
v. Regional Provident Fund 
Commissioners, Madras 

Mad 194 (C N 50) 

Appukkuttan Pillai G. v. Gov- 
ernment of India 

Ker 110 (C N 21) (FB) 
Arjan Singh v. State of Punjab 

SC 703 (C N 141) 

Ashish v. D. C. Tewari 

Delhi 98 (C N 22) 
(May) 1970 Indexes/1 


Assessing Authority, Amritsar 
v. Om Parkash Seth 

Punj 239 (C N 33) (FB) 


Azia v. Sukhai Biswas 

Pat 136 (C N 22) 
Badri Prasad Ayodhya Prasad 
v. Commissioner of Sales Tax, 

U. P. Lucknow All 266 (C N 44) (FB) 


Badri Prasad v. State of , 

Madhya Pradesh SC 706 (C N 142) 

Baldev Mittar v. Basant Ram 

Delhi 110 (C N 25) 
Baleshwar Mandal v. Uchit 

Lai Jha Pat 131 (C N 19) 


Banshi Dhar Lachhman Prasad v. Union 
of India SC 798 (C N 169) 
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Banta Singh Khushal Singh 
v. Anjuman Imdad Bahmi and 
Thrift Society Punj 203 {C N 29) 
Bhanwarlal v. Raja Babu 

Raj 104 (C N 23) 

Bhonrilal v. Kaushaliya 

Raj 83 (C N 17) 
Bhrigunath Tewary v. State of 
West Bengal SC 671 (C N 133) 

Bhupendra Singh v. Gopal 
Kunwar Umath Madh Pra 91 (C N 22) 
Brundaban Padhi v. State of 
Orissa Orissa 81 (C N 32) 

Champalal Binani v. Commis- 
sioner of Income-tax, West 
Bengal SC 645 (C N 123) 

Chowgule Real Estate and Con- 
struction Company P Ltd. v. 
Government of Goa, Daman 
and Diu Goa 80 (C N 14) 

Collector, Baroda v. Haridas 

Maganlal Parikh Guj 91 (C N 14) 
Commissioner of Expenditure 
Tax. Andhra Pradesh, Hydera- 
bad v. S. R. Y. Sivarama 
Prasad Bahadur 

Andh Pra 197 (C N 28) 
Commissioner of Income-tax 
M. P. v. Binodiram Balchand 

SC 745 (C N 153) 
Commissioner of Income-tax, 

Madhya Pradesh v. Lady 
Kanchanbai SC 691 (C N 139) 

Commissioner of Sales Tax 
Madhya Pradesh, Indore v. 

Madhya Pradesh Electricity 
Board, Jabalpur SC 732 (C N 149) 
Dattatraya v. Shaikh Mahaboob 
Shaikh Ali SC 750 (C N 155) 

Deb Dutt Seal v. Raman Lai 
Phumra SC 659 (C N 129) 

Dhani Devi v. Sant Bihari 
Sharma SC 759 (C N 158) 

Dhani Ram Shah v. Mst. Bhag 
Dei J & K 72 (C N 15) (FB) 

Dhirendra Nath Sen v. Rajat 
Kanti Bhadra Cal 216 {C N 40) 

Dhina v. Jainarain Rai 102 (C N 22) 
Dodda Gangadharaiah H. H. 
v. V. H. Channabasavaiah 

Mvs 139 (C N 32) 
Doris Padmavathy v. V. 

Christodass Mad 188 (C N 48) (SB) 
Dudh Nath Singh v. Sarju 

Singh Pat 132 (C N 20) 

Durga Prasad v. Chief Controller of Im- 
ports and Exports 

SC 769 (C N 161) 
Eastern Agency v. Life Insurance 
Corporation of India 

„ Cal 193 (C N 33) 

Fateh Bibi v. Charan Dass 

SC 789 (C N 166) 
Ferozi Lai Jain v, Man Mai 

SC 794 (C N 167) 
Gangabai v. President Municipal 

Council, Tttmsar Bom 170 (C N 31) 


Gauri Shanker v. Ramchander 

Pat 144 (C N 24) 
Gautamlal Naranlal v. Addi- 
tional Special Land Acquisi- 
tion Officer, Ahmedabad 

Guj 81 (C N 13) 
Goka Ramalingam v. Boddu 
.Abraham SC 741 (C N 151) 

Gordhandas Jerambhai v. 

Assistant Collector of Customs 

Cal 204 (C N 36) 
Gurbachan Singh v. State 

Delhi 102 (C N 23) 
Hans Raj v. Commissioner of 
Excise Delhi 107 (C N 24) 

Hansraj Gordhandas v. H. H. 

Dave SC 755 (C N 157) 

Hardeodas Jagannath v. State 
of Assam SC 724 (C N 147) 

Hari Chand Rattan Chand & 

Co. v. Deputy Excise & Taxa- 
tion Commissioner (Addi- 
tional), Punjab 

Punj 206 (C N 31) (FB) 
Hazari v. Zila Singh 

Punj 215 (C N 32) (FB) 
Hyderabad Co-operative Com- 
mencal Corporation Ltd. v. 

Syed Mohiuddm Khadn 

Andh Pra 162 (C N 23) 
Jadabendra Nath Mishra v. 

Manorama Debva Cal 199 (C N 34> 
Jagdishprasad Kashiprasad v. 

State of Maharashtra 

Bom 166 (C N 29) 
Jai Nath Wanchoo v. Union 

of India Bom 180 (C N 33) 

Jain Bros. v. Union of India 

SC 778 (C N 164) 
Jaipur Vastra Vyopar Sangh 
Ltd. v. Shyam Sunder L^I 
Patodia Raj 91 (C N 20) 

Jayanarayan Sukul v. State of 

West Bengal SC G75 (C N 135> 

Jayantilal Amrutlal Shodhan 

v. Union of India Guj 108 (C N 17) 
Jaykant Harkishandas Shah v. 
Durgashanker Valji Pandya 

Guj 106 (C N 16) 
Jinesh M. L. v. Union of India. 

New Delhi Madh pra 82 (C N 20) 
Jit Singh Chandok v. Narain- 
das Goculdas Goa 73 (C N 13) 

Jogendra Garabadu v. Lingaraj 
Patra Orissa 91 (C N 36) 

Kanakasabai R. v. Controller of 
Estate Duty, Madras 

Mad 197 (C N 51) 
Kanhu Charan v. Laxmidhar 

Orissa 87 (C N 34) 
Kanta Kathuria v. Manak 

Chand Surana SC 694 (C N 140) 

Kishori Lai v. Nohria Mai 

, Punj 198 (C N 27) (FB) 

Kishts Reddy M. v. Karimnagar 
Panchayat Wing. Karimnagar 

Andh Pra 180 (C N 26) (FB)- 
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Kripa Ram Gupta v. R. K. 

Talwar All 296 (C N 47) (FB) 

Krishna Gopal v. Gokul Prasad 

All 261 (C N 43) (FB) 
Kumara Kangaya Goundar v. 

Arumugha Goundar Mad 179 (C N 46) 
Kumaran S. v. Competent 

Authority Bom 177 (C N 32) 

Laiq Singh v. State of Uttar 

Pradesh SC 658 (C N 128) 

Life Insurance Corporation of 
India v. Nandarani Dassi 

Cal 200 (C N 35) 

Madan Lai Lamba v. Inderjit 

Mehta Punj 200 (C N 28) 

Maheshwari Devi v. State of Bihar 

SC 796 (C N 168) 
Maimoon Bivi v. O. A. Khajee 

Mohideen Mad 200 (C N 53) 

Malik B. v. Union of India 

All 268 {C N 45) (FB) 
Malkiat Singh v. State of 

Punjab SC 713 (C N 143) 

Manshanker Prabhashanker 
Dwivedi v. State of Gujarat 

Guj 97 (C N 15) 
Manual A. B. v. Libian Margaret 

Manual Mad 178 (C N 45) (SB) 

Marularadhya K. N. v, Mysore 

State Mvs 114 (CN 30) 

Mohd. Shall v. State of Jammu 

and Kashmir SC 688 (C N 138) 

Mohindra B. C. v. Municipal 
Board, Saharanpur 

SC 729 (C N 148) 
Monoranjan Das v. Commis- 
sioner, Presidency Division 

Cal 179 (C N 30) 

Moondra and Co. R. B. v. 

Bhanwari Rai 1H (G N 27) 

Mulchand Odhavji v. Rajkot 

Borough Municipality^ ^ (£ , N „„ 

Munna Lai V. Jai Prakash ^ ^ ^ (FJJ) 

“Sodh’ Khan ““ V ' ’'SC^CS (C N 130) 

N ^ K ' K ’ V ’ ““IS 052 (C N 125) 

Nagendra Prabhu K. v. Popular 

Bank Ltd. Ker 120 (C N 22) 

Namarugunulla Gopala Rao v. 

Maruthi Rao CongothI 

Andh Pra 204 (C N 29) 
Jleelawwa Kom Annappa v. Chin- 
nawwa Maruti 

Mys 138 {C N 31) 
Kew Central Jute Mills Co. Ltd. 
v. Ministry of Finance, Dept, 
of Revenue and Com. Law, 

Govt, of India _ Cal 183 (G N 31) 
New Central Jute Mills Co. Ltd. 

v. Assistant CoUector ^ Customs ^ ^ 

New Great Insurance Company of 
India Ltd. v. United Equipments 
and Stores (Pvt.) Ltd.^ ^ (C N ^ 


Nitish Ranjan Das v. University of 
Calcutta Cal 207 (C N 38) 

Om Prakash v. State of Haryana 

SC 654 (C N 126) 

Pradiplal Ghose v. Registrar, 

Utkal University 

Orissa 67 (C N 29) 
Pritam Devi v. Consolidation of 
Holdings, Punjab, Jullundur 

Punj 205 (C N 30) (FB) 

Public Prosecutor v. Hindustan 
Motors Ltd. 

Andh Pra 176 (C N 24) 
Public Prosecutor v. Pitchaiah 
Moopanar Mad 198 (C N 52) 

Pukh Raj v. Parbha 

Raj 109 (C N 25) 
Pukhraj Ajayraj Oswal v. Prabha 
Vanaji Raj 108 (C N 24) 

Purshottam Das v. Raj Mani Devi 

SC 763 (C N 159) 

Qadir Bux v. Ramchand 

All 289 (C N 46) (FB) 

Raj Mohan Das v. Union of India 

Cal 206 (C N 37) 
Ramalakshmamma P. In re 

Andh Pra 178 (C N 25) 
Rama Shankar Singh v. Shyam- 
lata Devi SC 716 (C N 144) 

Rameshwar Lai v. Jogendra Das 

Orissa 76 (C N 31) 
Ramlal Rajbhar v. State of West 
Bengal See SC 671 (C N 133) 

Ram Nahak v. Sita Dakuani 

Orissa 82 (C N 33) 
Ripumadhusudan Prasad Singh 
v. Rama Shankar Prasad Singh 

Pat 138 (C N 23) 
Rupdeo Singh v. Natha Singh 

Pat 134 (C N 21) 

Sanku Sreedharan Kottukallil 
Veettil Konathadi Kara v. State 
of Kerala Ker 98 (C N 20) (FB) 

Satyadeo Sah v. State of Bihar 

Pat 159 (C N 25) 
Security and Finance (P) Ltd. v. 
Dattatraya Raghav Agge 

SC 720 (C N 146) 

Sharma S. N. v. Bipen Kumar Tiwari 

SC 786 (C N 165) 
Shauqin Singh v. Desa Singh 

SC 672 (C N 134) 
Shiba Prasad Sahoo v. State Trans- 
port Authority 

Orissa 72 (C N 30) 
Shivram Singh v. State of Rajas- 
than Raj 89 (C N 19) 

Silver Screen Enterprises v. Devki 
Nandan Nagpal 

SC 669 (C N 131) 

Sitaram Agarwal Firm v. Harnath 

Raj 99 (C N 21) 

Sohanlal Salman v. Shyama Debi 

Cal 192 (C N 32) 
Somasundaram Mills (P.) Ltd., 
Coimbatore v. Union of India 

Mad 190 (C N 49) 
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Sree Shanmugar Mills Ltd. v. 

S. K. Dharmaraja Nadar 

Mad 203 ( C N 54) 
Srinivasa Rao v. Baburao 

Mys 141 (C N 33) 

State v. Jagdish 

Raj 110 (C N 26) 
State o! Andhra Pradesh v. 1. B. 

S. Prasada Rao SC 648 (C N 124) 
State of Andhra Pradesh v Kokkiligada 
Meeraiah SC 771 (C N 162) 

State of Andhra Pradesh v. Yedla 
Perayya SC 718 (C N 145) 

State of Madras v. Alamelutha- 
yammal Mad 184 (C N 47) 

State of Orissa v. Maharaja Shri 
B. P. Singh Deo 

SC 670 (C N 132) 
State of Punjab v Sant Singh 
Kanwarjit Singh 

SC 744 (C N 152) 
State of Punjab v. Satpal 

SC 655 (C N 127) 
State of U. P. v. Om Prakash 
Gupta SC 679 (C N 136) 


Susila Dei v. Sridhar Rautray 

Orissa 89 (C N 35) 
Swamalata Kapoor v. Jogendrapal 
Ramrakha Punjabi 

Madh pra 86 (C N 21) 
Thirmala Reddy Mahalakshmamma 
v. Mulkluri Murlidhar Rao 

Andh Pra 194 (C N 27) 
Ujagar Singh v. State of Punjab 

Punj 193 (C N 26) (FB) 
Union of India v. Jai Narain Misra 

SC 753 (C N 156) 
Union of India v. K. Rajappa 
Menon SC 748 (C N 154) 

Virjl Ram Sutaria v. Nathalal 
Premil Bhanvadia 

SC 765 (C N 160) 

Waman Suryabhan v. Maharashtra 
Revenue Tribunal, Nagpur 

Bom 167 (C N 30) 
Workmen of Indian Express News- 
paper Private Ltd v. Indian Ex- 
press Newspaper Private Ltd. 

SC 737 (C N 150) 


SUBJECT INDEX 


All India Services' (Appeal and Discipline) 
Rules (1935) 

See under Civil Services. 

Andhra Pradesh (Andhra Area) Forest Act 
(5 of 1882) 


A. P. Motor Vehicles Taxation Rules 
(confd.) 

pay tax punishable under R 17 — See 
Andhra Pradesh Motor Vehicles Taxation 
Act (5 of 1963) S. 3 

Andh Pra 176 A (C N 24) 


Ss, 43, 47 fas amended by Act 11 of 

1963) — Vehicle used in commission of 
offence — Magistrate is obliged to confis- 
cate vehicle but not so the appellate 
Court SC 718 (C N 145) 

• S. 47 (as amended by Act II of 1963) 

— Vehicle used in commission of offence — 
Magistrate is obliged to confiscate vehicle 
but not so the appellate Court — See 
Andhra Pradesh (Andhra Area) Forest Act 
(5 of 1882). S. 43 SC 718 (C N 145) 

Andhra Pradesh Gram Panchayats Act 
(2 ol 1964) 

See under Panchayats. 

Andhra Pradesh Motor Vehicles Taxation 
Act (5 of 1962) 

- ■— S. 3 — Andhra Pradesh Motor Vehi- 
cles Taxation Rules, R. 17 — Chassis taken 
along public road for building bogies and 
ultimate sale — Activity is 'use on public 
roads in the State' — Vehicle liable to 
tax — Failure to pay tax punishable 
under R. 17 Andhra Pra 176 A (C N 24) 

Andhra Pradesh Motor Vehicles Taxation 
Rules (1963) 

— — -R. 17 — Chassis taken along public 
road for building bogies and ultimate sale 

— Activity as 'use on public roads in the 
State’ • — Vehicle liable to tax — Failure to 


- — R 17 — Order of discharge held, real- 
ly one of acquittal — See Criminal P. C. 
(1898) S. 245 Andh Pra 176 B (C N 24) 


Arbitration Act (10 of 1940) 

S. 16 — Setting aside of award — • 

Premises under tenancy of partnership 

— Award allotting separate portions to 
partners and determining their liabilities 
in respect of rent — Division is not illegal 

— Rights of landlord who is not a party 
to arbitration proceedings not affected — 
Award cannot be set aside — See Arbitra- 
tion Act (1940), S. 17 

Delhi 110 A (C N 25) 
S. 16 — Setting aside of award — In- 
herent powers, exercise of — Award can- 
not be set aside on grounds mentioned in 
a time barred application under S. 30 — 
Court ought to proceed under S. 17 — - 
See Arbitration Act (1940), S. 17 

Delhi 110 B (C N 25) 

Ss. 17, 16. 30 and 33 — • Setting aside 

of award ■ — Premises under tenancy of 
partnership — Award allotting separate 
portions to partners and determining their 
liabilities in respect of rent — Division is 
not illegal — Rights of landlord who is 
not a party to arbitration proceedings not 
affected — > Award cannot be set aside 

Delhi 110 A (C N 25) 
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Arbitration Act (contd.) 

Ss. 17, 16 and 30 — Setting aside of 

award — Inherent powers, exercise of — 
Award cannot be set aside on grounds 
mentioned in a time-barred application 
under S. 30 — Court ought to proceed 
under S. 17 Delhi 110 B (C N 25) 

Section 30 — Vague and uncertain 

award — Burden of proof 

SC 753 A (C N 156) 

• Section 30 — Vague and uncertain 

award — Several money claims — Award 
of one sum in respect of all — Separate 
awards of sum admitted and lump sum in 
respect of remaining claim — Permissible 

SC 753 B (C N 156) 

• Section 30 — Award — Setting aside 

at the instance of party not injured not 
allowed SC 753 C (C N 156) 

S. 30 — Setting aside of award — 

Premises under tenancy of partnership — 
Award allotting separate portions to part- 
ners and determining their liabilities in 
respect cf rent — Division is not illegal — 
Rights of landlord who is not a party to 
arbitration proceedings not affected — 
Award cannot be set aside — See Arbitra- 
tion Act (1940), S. 17 

Delhi 110 A (C N 25) 

S. 30 — Setting aside of award — In- 
herent powers, exercise of — Award can- 
not be set aside on grounds mentioned in 
a time barred application under S. 30 — • 
See Arbitration Act (1940). S. 17 

Delhi 110 B (C N 25) 

S. 33 — Setting aside of award — ■ 

Premises under tenancy of partnership — 
Award allotting separate portions to part- 
ners and determining their liabilities in 
respect of rent — Division is not illegal — 
Rights of landlord who is not a party to 
arbitration proceedings not affected — 
Award cannot be set aside — See Arbitra- 
tion Act (1940), S. 17 

Delhi 110 A (C N 25) 

S. 34 — Agreement containing provi- 
sion for reference to arbitration — Suit 
still lies — Other party may apply under 

S. 34 for stay of suit 

Cal 221 (C N 41) 

Assam Sales Tax Act (17 of 1947) 

See under Sales Tax 

Banking Regulation Act (10 of 1949) 

S. 45U — Rules under, Rules framed by 

T. C. High Court, R. 44 — Scope — Pro- 
ceedings under S. 542 — O. 22, R. 6 of 
Civil P. C. apply by reason of S. 483 read 
with Rule 6 of Companies (Court) Rules, 
1959 and Rule 44 of Rules framed by T. C. 
High Court under Banking Regulation Act 
1949 — See Companies Act (1956) S. 542 

- , Ker 120 C (C N 22) 


Bengal Public Demands Recovery Act (3 
of 1913) 

— b. 53 — Objection that certificate 

holder has made excess claim — Certi- 
ficate Court is bound to decide the ques- 
tion Cal 206 B (C N 37) 

Berar Regulation of Agricultural Leases 
Act (24 of 1951) 

See under Tenancy Laws 

Bhopal Abolition of Jagirs and Land Re- 
forms Act (10 of 1953) 

See under Tenancy Laws 

Bihar Tenancy Act (8 of 1885) 

See under Tenancy Laws 

Bombay Agricultural Produce Markets Act 
(22 of 1939) 

S. 11 — Market fee — Levy is on first 

sate by producer inside yard or outside 
market — Character of impost is that of 
fee and not that of tax — S. 65 of Mysore 
Act 27 of 1966 has striking resemblance 
to S. 11 of Bombay Act — See Mysore 
Agricultural Produce Marketing (Regula- 
tion) Act (27 of 1966), S. 65 

Mys 114 F (C N 30) 

Bombay Civil Services (Conduct and Dis- 
cipline) Rules 

See under Civil Services 

Bombay Housing Board Act (69 of 1948) 
See under Houses and Rents 

Bombay Municipal Boroughs Act (18 of 
1925) 

See under Municipalities 

Bombay Vidarbha Region Agricultural 
Tenants (Protection from Eviction and 
Amendment of Tenancy Laws) Act (9 of 
1958) 

See under Tenancy Laws 

Central Civil Services' (Classification, Con- 
trol and Appeal) Rules, 1965 
See under Civil Services 

Central Excises and Salt Act (1 of 1944) 

Section 2 (d). First Schedule, Item 19 

— Central Excise Rules (1944), Rule 8 (1) 

— Notifications issued in pursuance of — 

Exemption from excise duty under, for 
cotton fabrics produced on power-looms 
owned by Co-operative Societies — Dealer 
getting cotton fabrics manufactured 
through such Society — Dealer is entitled 
to exemption SC 755 A (C N 157) 

S. 35(1) Proviso — Assistant Collector 

condoning certain losses and imposing 
certain penalty in respect of losses not 
accounted for — Collector in appeal re- 
manding proceedings for de novo adjudi- 
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Central Excises and Salt Act (contd.) Civil P. C. (contd.) 

cation — Order of Collector does not Preamble — Interpretation of Statu- 


contravene Proviso to Section 35(1) 

SC 798 (C N 1G9) 
— Sch. I, Item 19 — Dealer getting 
cotton fabrics manufactured through co- 
operative Society — He is entitled to ex- 
emption — See Central Excises and Salt 
Act (1944). S. 2 (d) 

SC 755 A (C N 157) 
Central Excise Rules (1944) 

R. 8(1) — Notifications issued in pursu- 
ance of — Dealer getting cotton fabrics 
manufactured through Co-operative Socie- 
ty is entitled to exemption — See Central 
Excises and Salt Adt (1944) S 2 (d) and 
First Schedule. Item 19 

. SC 755 A (C N 157) 

C. P. and Berar Sales Tax Act (21 of 1947) 
See under Sales Tax 

Civil Procedure Code (5 of 1908) 

Pre. — Interpretation of Statutes — 

Retrospective operation — Retrospective 
effect not to be extended beyond what was 
intended SC 703 A (C N 141) 

Pre. — Interpretation of Statutes — • 

Statute should be construed as a whole 
and given harmonious construction 

SC 703 C (C N 141) 
Pre. — Taxation Statutes — Notifica- 
tion under — Interpretation of 

SC 755 B (C N 157) 

Pre. •— Interpretation of Statutes — 

Provisions of Statute or Constitution — 
Whether mandatory — Interpretation — 
Rule as to — See Constitution of India. 
Art. 173(a) SC 7C5 (C N 160) 

Preamble — • Interpretation of Statutes 

— Proviso — Though generally proviso 
should receive strict construction, pro- 
viso to Art. 221 (2) of Constitution should 
receive broad construction— Bee Constitu- 
tion of India. Art. 221(2) 

All 268 A (C N 45) (FB) 
Preamble — Interpretation of Statutes 

— Statutes enacted to achieve public poli- 
cy — Rent Restriction Acts — Construc- 
tion — Principle 

Goa 73 B (C N 13) 
Preamble — Interpretation of Statutes 

— Repeal by implication 

Goa 73 C (C N 13) 
Preamble — Interpretation of statutes 

— Objects and reasons appended to Bill 

cannot be made use of in construing any 
provision in statute though they may be 
looked into for purpose of finding out mis- 
chief aimed at Guj 81 C (C N 13) 

Preamble — Interpretation of Statu- 
tes — Ambiguous provision of law — In- 
terpreted in favour of subject — See 
Penal Code (1860). S. 161 

Guj 97 A (C N 15) 


tes — All parts of a statutory instrument 
must be read harmoniously so as to give 
effect to each and every part and not to 
result in rejection of any part as ineffec- 
tive or futile Guj 103 B (C N 17) 

Preamble — Interpretation of Statu- 
tes — Construction rendering provision in. 
effective, is not sound — See Mysore Agri- 
cultural Produce Markets Act (16 of 1939 
now repealed by Act 27 of 1960) S. 3(b) 
. Mys 114 B (C N 30) 

-Pre. — Interpretation of Statutes — • 

Court cannot by stretching and straining 
language of provision so interpret it as to 
bestow power to do something illegal — » 
See Mysore Agricultural Product Market- 
ing (Regulation) Act (27 of 1966). S. 65 

Mys 114 F (C N 30) 

Preamble and S. 9 — Special statutes 

ousting jurisdiction of Civil Court — Sta- 
tutes to be strictly construed — It does 
not mean narrow construction as will oust 
the jurisdiction of such statutory authority 
Orissa 76 D (C N 31) 

Pre. — Interpretation of Statutes — 

Provision to vest power in authority not 
expressly provided in Statute — Court 
cannot read that provision on ground of 
inconvenience Punj 193 C (C N 26) (FB) 

S. 2(7) — Notification of counsel's 

name under O. 27, R. 8-B — Does not 
amount to creation of office — See Con- 
stitution of India. Art. 191(l)(a) 

SC 694 A (C N 140) 

S. 9 — Wrong reference to power 

under which action is taken by Govt 
would not per se vitiate action taken if it 
can be justified under some other power 
under which Govt, could lawfully take 
such action — See Constitution of India, 
Art. 226 Guj 108 C (C N 17) 

S. 9 — Bar to jurisdiction of civil 

courts — Bar does not apply to orders 
which are a nullity — See Tenancy Laws— ■ 
Bhopal Abolition of Jagirs and Land Re- 
forms Act (10 of 1953). S. 39(1) 

Madh Pra 91 A (C N 22) 
S. 9 — Special statute ousting jurisdic- 
tion of Civil Court — Construction of — 
See Civil P. C. (1908), Pre 

Orissa 76 D (C N 31) 
• — — S. 11, Explanation (iii) — Suit by 
plaintiff for possession of land — Land 
described as tenanted land while in ear- 
lier suit for partition it was described as 
rayati land — Evidence showing that 
plaintiff and defendants were under bona 
fide mistake of fact as to character of land 
at that time —No issue whether nature 
of land was directly or substantially or 
was incidentally or collaterally in issue 
in that suit ■ — Held, defendant could nol 
claim benefit of explanation (iii) to JIB 
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Civil P. C. (contd.) 

— Question not having been adjudicated 
on that point in previous suit cannot 
operate as res judicata in suit for posses- 
sion Orissa 87 B (C N 34) 

- — S. 11 and O. 23, R. 3 — Compromise 
decree — S. 11 is not applicable 

Raj 104 (C N 23) 

S. 24 — Dispute regarding jurisdiction 

Existence of — No bar to High Court 
ordering transfer 


Andh Pra 194 (C N 27) 

S. 47 — Decree for pre-emption — 

Compliance with O. 20, R. 14 by pre-emptor 

— Subsequent sale of land under decree 
’ — Recital in sale-deed as to delivery of 
possession to vendee — Vendee cannot ex- 
ecute decree — Proper remedy is to file 
suit for possession — 94 Punjab Record 
1902 and 78 Punjab Record 1896, Overrul- 
ed — See Civil P. C. (1908), O. 21, R. 16 

Punj 215 (C N 32) (FB) 

S. 48 — Execution though started 

more than 12 years before still continuing 
• — Plea of bar under section is not sus- 
tainable as there is no question of fresh 
execution in the case Cal 206 A (C N 37) 
Section 52 — Decree against legal re- 
presentative — Extent of liability — Suit 
by vendee for refund of consideration 
against heirs and legal representatives of 
deceased vendor on ground that vendor 
had no subsisting title — Defendant can- 
not be personally liable but mil only be 
liable to pay same out of the assets of 
deceased in their hands — (Obiter) 

Orissa 89 B (C N 35) 

• S. 60 — Amount provided in budget 

for payment to particular institution — 
Does not by itself become property of in- 
stitution nor is it debt due to institution 
and is not attachable — See Civil P. C. 
(1908), O. 21, R. 52 

Andh Pra 162 A (C N 23) 

• S. 60 (1) (c) — 'Agriculturist’ — Who 

Is Raj 108 (C N 24) 

S. 73 — Income Tax Act (1922), S, 46 

— Priority of debts due to Government — 
Right of priority is a common law right 
recognised in India and preserved under 
Article 372 of the Constitution 

Mad 190 A (C N 49) 

Section 73 — Income Tax Act (1922), 

Section 46 — Government debt — Priori- 


ty of — Lots attached by decree-holder — 
Government must apply to Executing 
Court before particular sale proceeds are 
distributed to decree holder after sale of 
those particular lots — Government’s 
claim cannot be enforced against the 
amount realised in execution by sale of 
lots and paid over to attaching decree 
■holder long before the application by 
Government Mad 190 B (C N 49) 

• S. 96 — Summary disposal of 

•appeal without calling for the record -— 
Procedure when to be followed — See Civil 
P. C. (1908), O. 41, R. 11 

Mvs 138 (C N 31 


Civil P, C. (contd.) 

~ — S. 100 — Appeal under — No inhibi- 
tion against interference on facts — Com- 
parison with powers under S. 100, Civil 
p - C. — See Letters Patent (Mad) Cl. 15 
Mad 200 B (C N 53) 

S. 115 — Appellate order under S. 17 

of the Payment of Wages Act — Revision 
to High Court under S. 115 Civil P. C. lies 
—Appellate authority under S. 17 of that 
Act is 'Court* — The "authority” hearing 
application under S. 15 of the Act is not 
'Court’ but a persona designata 

Orissa 76 A (C N 31) 

S. 115 — Concurrent finding of fact 

— See Payment of Wages Act (1936), 
S. 15 Orissa 76 C (C N 31) 

;S, 115 — Revision — New plea — See 

Civil P. C. (1908), O. 39, R. 2 (3) 

Raj 83 C (C N 17) 

Ss. 144 and 145 (as amended by U. P. 

Act 24 of 1954) and O. 21, R. 60 — Re- 
lease of property from attachment — Ef- 
fect of — Restitution can be claimed — . 
Liability of surety is enforceable at in- 
stance of person entitled to enforce that 
liability against supurdar. whether he be 
a judgment-debtor or a third party clai- 
mant: 1962 All LJ 539 and AIR 1920 All 
245(1), Overruled 

All 261 A (C N 43) (FB) 

S. 145 (as amended by U. P. Act 24 

of 1954) — Release of property from at- 
tachment — Restitution can be claimed 
— • Liability of surety is enforceable at in- 
stance of person entitled to enforce that 
liability against supurdar, whether he be 
a judgment-debtor or a third party clai- 
mant — See Civil P. C. (1908) S. 144 

All 261 A (C N 43) (FB) 

S. 145 and O. 21, Rr. 60, 90 — Re- 
lease of property attached — Property sold 
away by surety and sale proceeds misap- 
propriated — Order for recovery and ex- 
ecution for the same under S, 145 — Pro- 
perties of surety sold in execution of that 
order — No appeal filed by supurdar — 
Order under S. 145 cannot be challenged 
as nullity by way of an objection to sale 
All 261 B (C N 43) (FB) 


-S. 146 — Decree for pre-emption — • 


Compliance with O, 20, R. 14 by pre-emp- 
;or — Subsequent sale of land under 
iecree — Recital in sale-deed as to deli- 
very of possession to vendee — Vendee 
;annot execute decree by Invoking S. 146 
—94 Punjab Record 1902 and 78. Punjab 
Record 1896, Overruled — See Civil P. C. 
[1908), O. 21, R. 16 

Punj 215 (C N 32) (FB) 
Ss. 148 and 151 — Parties to suit fix- 
ing by consent time to make a deposit 
ind also on default failure was to result 
n a forfeiture — No statutory time limit 
[aid down for making that deposit 
Court has ample power to grant relief 
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Civil P. C. (contd.) 

against such forfeiture even without the 
consent of the parties 

Cal 199 (C N 34) 

— S. 151 — • Parties to suit fixing by con- 
sent time to make a deposit and also 
on default failure was to result in a for- 
feiture — No statutory time limit laid 
down for making that deposit — Court has 
ample power to grant relief against such 
forfeiture even without the consent of the 
parties — See Civil P. C (1908) S 148 

Cal 199 (C N 34) 

— O. 1, R. 3 — By reason of its being 
directed to appear and adduce evidence 
under S, 50 (2) of Land Acquisition Act 
(1894), local authority does not become 
necessary party in proceeding under Act 

— See Land Acquisition Act (1894) Sec- 
tion 50 (2) (as amended by Gujarat Act 
20 of 1965) 

Guj 81 B (C N 13) 

O 1 R. 10 — Land Acquisition Act 

S. 50 (2) as amended by Gujarat Act 20 
of 1965 — Local authority coming under 
S. 50 (2) cannot Invoke provisions of O 1 
R. 10 Civil P. C. — See Land Acquisi- 
tion Act (1894), S. 53 

Guj 81 A (C N_13) 

O. 1 R. 10 — By reason of its being 

directed to appear and adduce evidence 
under S. 50 (2) of Land Acquisition Act 
(1894), local authority does not become 
proper party in proceeding under Act — 
See Land Acquisition Act (1894) S. 50 
(2) (as amended by Gujarat Act 20 of 
1965) 

Guj 81 B (C N 13) 

O. 4, R. 1 and O. 9. R 9 — Word 

'suit' — Meaning — Application under 
Section 543, Companies Act is not a suit 

Raj 91 C (C N 20) 

• O. 6, R. 2 — Fixation of maintenance 

by Jagir Commissioner — Allegation that 
certain matters not taken into consideration 
— Specific plea in written statement 
necessary — See Tenancy Laws — Bhopal 
Abolition of Jagirs and Land Reforms Act 
(10 of 1953), S. 10 

Madh Pra 91 C (C N 22) 

O 6, R. 5 — Enquiry by University 

authorities — Charge of copying at exa- 
mination — • Procedure to be followed 

Cal 207 A (C N 38) 
O. 9, R. 8 • — Application for investi- 
gation into conduct of a past director is 
net a suit — See Companies Act (1956), 
S. 543 Raj 91 B (C N 20) 

O. 9, Rr. 9. 13 and O. 17. Rr. 3. 2 — 

Court purporting to act under O. 17, R. 3 
- — Actual order such as could be passed 
under O. 9 read with O 17, R. 2 — Ap- 
plication for restoration can be entertain- 
ed — AIR 1954 All 222 Overruled 

All 257 (C N 42) (FB) 
O. 9,'R. 9 — Application for investi- 
gation into conduct of a past director is 


Civil P. C. (contd.) 

not a suit — See Companies Act (1956), 
S. 543 Raj 91 B (C N 20) 

O. 9, R. 9 — Application under S. 543 

Companies Act is not a suit — See Civil 
P. C. (1908), O. 4, R. 1 

Raj 91 C (C N 20) 

O. 9, R. 13 — Court purporting to 

act under O. 17, Rule 3 — Actual order 
such as could be passed under O. 9 read 
with O. 17 R. 2 — Application for res- 
toration can be entertained — AIR 1954 
All 222 Overruled — See Civil P. C. (1908), 
O. 9, R. 9 All 257 (C N 42) (FB> 

0. 17 R. 2 — Court purporting to act 

under O. 17 R. 3 — Actual order such as 
could be passed under O. 9 read with 0. 17 
R. 2 — Application for restoration can be 
entertained — AIR 1954 All 222 Overrul- 
ed — See Civil P. C. (1908), O. 9. R. 9 
All 257 (C N 42) (FB) 

O. 17, R 3 — Court purporting to act 

under O. 17 R. 3 — Actual order such as 
could be passed under O. 9 read with 
O. 17 R. 2 — Application for restoration 
can be entertained — AIR 1954 All 222 
Overruled — See Civil P. C. (1908), O. 9. 
R 9 All 257 (C N 42) <FB> 

Order 19, Rule 1 — Affidavits — 

Verification of — Necessity — Affidavits 
not properly verified cannot be admitted 
in evidence 

SC 652 B (C N 125) 

Order 20, Rule 14 — Preliminary 

decree for pre-emption — Defendant 
obtaining stay order from High Court — 
It has effect of staying deposit of pur- 
chase price — Dismissal of appeal gives 
fresh starting point for payment. A. F. 
A. D. No. 30 of 1962. D I- 14-10-1963 
(Bom), Reversed 

SC 750 (C N 155) 
O. 20, R. 14 — Pre-emptor’s title ac- 
crues to the pre-empted property from 
the date of deposit of decretal price •— 
See Civil P. C. (1908). O. 21, R. 16 

Punj 215 (C N 32) (FB> 

O. 21. R. 16. Ss. 146, 47 and O. 20, 

R. 14 — Decree for pre-emption — Com- 
pliance with O. 20, R. 14 by pre-emptor 

— Subsequent sale of land under decree 

— Recital in sale-deed as to delivery of 
possession to vendee — Vendee cannot 
execute decree — Proper remedy is to 
file suit for possession — 94 Pun Re 1902 & 
78 Pun Re 1896. Overruled 

Punj 215 (C N 32) (FB) 

O. 21. R. 46 — Amount provided in 

budget for payment tp particular institu- 
tion — Does not by itself become debt 
due to institution and cannot be attached 

— See Civil P. C. (1908). O. 21, R. 52 

Andh Pra 162 A (C N 23) 
O. 21, Rr. 52, 58 to 63 and 46 and S. 60 

— Amount provided in budget for pay- 
ment to particular institution — Does not 
by itself become property of institution 
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Civil P. C. (contd.) 

in hands of public officer nor is it debt 
due to institution and cannot be attached 

— Denial by public officer that he had 
any amount in his custody or denial of 
debt by garnishee — Provisions of Rr. 58 
to 63 are not attracted 

Andh Pra 162 A(CN 23) 

O. 21, Rr. 58 to 63 — Attachment of 

money under O. 21, R. 52 or attachment 
of debt under O. 21 R. 46 — Denial by 
public officer that he had any money in 
his custody or denial of debt by garnishee 

— Provisions of Rr. 58 to 63 are not 
attracted — See Civil P. C. (1908), O. 21 

R. 52 Andh Pra 162 A (C N 23) 

O. 21, R. 60 — Release of property 

from attachment — Effect of — See Civil 
P. C. (1903), S. 144 

All 261 A (C N 43) (FB) 

O. 21. R. 60 — Release of property 

attached — See Civil P. C. (1908), S. 145 
All 261 B (C N 43) (FB) 

O. 21, R. 72 — Provincial Insolvency 

Act (1920), S. 52 — Execution — Sale — 
House purchased by decree-holder with 
permission of Court — Decretal amount 
is set off against price automatically 

Raj 109 (C N 25) 

O. 21, R. 90 — Release of property 

attached — Property sold away by surety 
and sale proceeds misappropriated — 
Order for recovery and execution for the 
same under S. 145 • — Properties of surety 
sold in execution of that order — • No ap- 
peal filed by supurdar — Order under 

S. 145 cannot be challenged as nullity by 
way of an objection to sale — See Civil 
P. C. (1908), S. 145 

All 261 B (C N 43) (FB) 

O. 22 — Object — Applicant for stage 

carriage permit dying pending his appli- 
cation — Substitution of his legal repre- 
sentative as applicant — Substitution not 
possible — See Motor Vehicles Act (1939), 
S. 59 

Andh Pra 178 (C N 25) 

O. 22, R. 6 — Provisions apply to 

proceedings under S. 542, Companies Act 
by reason of S. 483 of that Act read with 
Rule 6 of Companies (Court) Rules, 1959 
and Rule 44 of Rules framed by T. C. 
High Court under Banking Regulation Act 
1949 — See Companies Act (1956), S. 542 
Ker 120 C (C N 22) 


Civil P. C, (contd.) 

ILR (1968) 1 Punj 621, Reversed 

SC 669 (C N 131) 
- — -O. 23, R. 3 — Compromise decree — 
Section 11 is not applicable — See Civil' 
P. C. (1908), S. 11 

Raj 104 A (C N 23)- 

O. 23, R. 3 — Evidence Act (1872), 

Section 115 — Consent decree — Binding- 
nature of — Principle of estoppel by judg- 
ment — Applicability 

Raj 104 B (C N 23) 

O. 26, R. 9 — Partition — Court 

refusing to admit proof of unregistered' 
deed — Commission to ascertain details- 
of partition, held, could not be issued — 
See Evidence Act (1872), S. 91 

Cal 192 (C N 32) 

-O. 27, R. 4 — Advocate on record- 

does not hold an office under the client 

— See Constitution of India, Art. 191(1) (a)' 

SC 694 A (C N 140) 

-O. 27, R. S-B — Notification under — 

Does not amount to creation of "office’' 

— See Constitution of India, Art. 191 (1) 

(a) SC 694 A (C N 140) 

;0. 30, R. 2 — Suit brought in name 

of firm — It is really against all partners 

— See Partnership Act (1932), S. 69 (2) 

Raj 86 (C N 18) 

O. 32, Rr. 1 and 3 (7) (Mad) — 

Guardian 'ad litem — Order 32 does not 
prohibit appointment of person other than 
natural guardian 

Mad 179 A (C N 46) 

O. 32, R. 1 — Guardian-ad-litem — 

Order does not prohibit appointment 
of person other than natural guardian — 
See Civil P. C. (1908), O. 32 

Mad 179 A (C N 46) 

Order 32, R. 3 (1) and (5) (Mad) — 

Guardian-ad-litem — Appointment of — 
Person other than natural guardian ap- 
pointed as guardian-ad-litem — Appoint- 
ment does not result in permanent cessa- 
tion of power of natural guardian as con- 
templated under the Guardians and Wards- 
Act (1890) Mad 179 B (C N 46) 

Order 32, Rule 3 (1) and (7) (Mad) 

— Irregularity in appointment of 
guardian-ad-litem — Irregularity cannot 
render decree against minor nugatory — 
Minor must prove that he was not effec- 
tively represented in suit 

Mad 179 C (C N 46) 


O. 23, R. 1 (2) — Power of appellate Order 32, Rule 3 (7) — Guardian-ad- 

court — Bar to suit under S. 69 (2), litem — Appointment of person other 
Partnership Act affirmed in second ap- than natural guardian — Order does not 
peal — Withdrawal of suit with liberty prohibit such appointment — See Civil 
to institute fresh suit prayed for in ap- p. c. (1908), Order 32 
peal — Maintainability Mad 179 A (C N 46) 

Raj 99 B (C N 21) Order 32, Rule 9 — Mother represent- 

Order 23, Rule 3 — Provision of ing her minor childern as next friend in 

Rule 3 is mandatory — Compromise be- writ petition — One major son also 
tween parties to withdraw appeal — a party to writ petition Mother not 
Factum and validity of compromise not taking effective steps to prosecute the 
disputed — Court must dismiss appeal — case — Mother removed as guardian ana 
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next friend — Notice issued to major son 
asking him to act as next friend 

Pun: 205 (C N 30) (FB) 
— — O. 39, R. 2 (3) — Injunction against 
husband restraining him from entering 
into second marriage — Disobedience of 
order — • Extent of proof necessary 

Raj 83 B (C N 17) 

O 39, R. 2 (3) and S. 115 — Order 

for temporary injunction restraining hus- 
'band from entering into second marriage 

— Disobedience — Contempt proceedings 

— Duty of Court 

Raj 83 C (C N 17) 

O 39. R 2 (3) — Scope — Proceed- 
ings under are not akin to criminal pro- 
secution where proof beyond all reason- 
able doubt is required 

Rai 83 D (C N 171 

• — O. 40, R 1 — Order for appointment 
of a receiver not actually naming recei- 
ver — Appeal against lies if there is a 
degree of finality — See Civil P. C. (1908), 
O. 43, R. 1 <s) 

Mvs 141 A (C N 33) 
O- 40, R. 1 — Power to appoint recei- 
ver — Principles to be followed by Court 
Mvs 141 B (C N 33) 

O. 41, R 1 — Suit instituted after 

expiry of period of limitation was liable 
’to be dismissed though limitation was not 
pleaded in written statement — Absence 
of plea did not cause plaintiff any preju- 
dice — Appellate Court could allow de- 
fendant to raise plea of limitation for 
first time — See Tenancy Laws — Bihar 
Tenancy Act (8 of 1885), S. 184 

SC 716 B(CN 144) 

• O. 41, R. 5 — Stay of proceedings 

— Applicants using delaying tactics and 
faking undue advantage of stay — Stay 
can be vacated 

Punj 205 B (C N 30) (FB) 

• 0, 41, R. 11 and S. 96 — Summary dis- 

posal of appeal without calling for the 
record — Procedure to be followed only 
-where perusal is unnecessary for disposal 
•of appeal — Questions of fact in serious con- 
troversy — First appeal cannot be dis- 
posed of summarily 

Mys 138 (C N 31) 

Q. 43. R. 1 (s) and O. 40. R. 1 — 

Order for appointment of a receiver not 
actually naming a receiver — Appeal 
against, lies if there is a degree of fina- 
lity about it, AIR 1951 Bom 41 & AIR 
1920 All 149 & AIR 1933 Nag 540 & AIR 
1958 Assam 171 and AIR 1932 Cal 194, 
'Dissented from 

Mys 141 A (C N 33) 


CIVIL SERVICES 

— All India Services (Appeal and Disci- 
pline) Rules (1955) 

R. 7 — ■ Order suspending Govern- 
ment Servant — Reference to R. 7 not 


Civil Services — AH India Services 
(Appeal and Discipline) Rules (contd.) 
made in order — Effect 

SC 652 A (C N 125) 

w Bombay Civil Services (Conduct and 
Discipline) Rules 

R. 21 — Lecturer of a Government 

College — University appointing him as 
an examiner — Government, held, could 
have no control over him as an examiner 

— Fact that disciplinary action could be 
taken for his conduct as an examiner, no 
criterion — See Penal Code (1860), S. 161 

Guj 97 A (C N 15) 

— Central Civil Services (Classification, 
Control and Appeal) Rules, 1965 

— — Rule 14 — - Contractual employee 
\vorking as a lecturer in National Defence 
Academy under contract with the Presi- 
dent of the Union — Termination of ser- 
vices for insubordination under relevant 
clause of contract following enquiry 
under R 14 — Breach of rule not justici- 
able — See Constitution of India, Art. 310 
Bom 180 (C N 33) 

— Fundamental Rules 


R. 56 (as amended in 1963) — Age 

of retirement under R. 56 is 58 years and 
not 55 years 

All 296 B (C N 47) (FB) 

R. 56 (a) (as amended in 1963) ~ 

Paragraph (1) of Proviso — Paragraph (1) 
of proviso to Rule 56 (a) violates Arts. 
J4 and 16 — AIR 1966 All 560. Overrul- 
ed All 296 A (C N 47) (FB) 

-—High Court Judges (Conditions of Ser« 
vice) Act (28 of 1954) 

Pre-Constitution Judge continuing 

to be Judge under Constitution — His 
right in respect of pension under Govt, 
of India (High Court Judges) Order 1937 
is not affected by High Court (Conditions 
of Service) Act 1954 — • See Constitution 
of India. Art. 221 (2) 

AH 268 B (C N 451 (FB) 

—-Railway Servants Conduct and Discipli- 
nary Rules 

Rule 1713 — Finding on charge _ — 

No obligation on disciplinary authority 
to write order like judicial tribunal — 
Writ Appeal No. 205 of 1964, D /- 4-8-1965 
(Ker), Reversed 

SC 748 A (C N 154) 


Companies Act (1 of 1956) 

S. 34 — Liability of past director for 

money owed by him to Company — Com- 
pany alone entitled to sue — See Com- 
panies Act (1956), S. 295 

Raj 91 A (C N 20] 
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II 


Companies Act (contd.) 

— -S. 237 (b) — Order under — Prima 
■facie reasons for, must exist — Reasons 
.if found afterwards cannot justify order 
■in retrospect. AIR 1966 Cal 151, Revers- 
ed Cal 183 (C N 311 

Sections 295, 34 and 325 — Liability 

.of past director for money owed by him 
to company — Company alone entitled to 
sue Raj 91 A (C N 20) 

S. 325 — Liability of past director 

■for money owed by him to Company — 
Company alone entitled to sue — See 
‘Companies Act (1956), S. 295 

Raj 91 A (C N 20) 

Ss. 433 (e) and 434 (c) — "Unable to 

pay its debts” — Assets not to include 
value of building and machinery without 
which company cannot function as such 
Mad 203 A (<Z N 54) 

Ss. 433 (e), 434 (c) and 466 — Wind- 
ing up ordered — Appeal filed against order 

— Arrangement with third party — All 
original creditors paid up by third party 

— On date of hearing of appeal, company 

still unable to pay the third party — Com- 
pany pleading coming into force of an 
automatic stay under the terms of the 
arrangement — Shareholders, intending 
to run the mills themselves raising funds 
from -market — Held, company should be 
deemed unable to pay its debts; that 
there was no automatic stay of winding 
up and that in such a position the share- 
holders could not be given charge of the 
mills Mad 203 B (C N 54) 

S. 434 (c) — Unable to pay its debts 

— Assets not to include value of build- 
ing and machinery without which com- 
pany cannot function as such — See 
Companies Act (1956), S. 433 (e) 

Mad 203 A (C N 54) 

S. 434 (c) — Winding up ordered — 

Appeal filed against order — Arrange- 
ment with third party — See Companies 
Act (1956), S. 433 (e) 

Mad 203 B (C N 54) 
S. 466 — Winding up ordered — Ap- 
peal filed against order — Arrangement 
with third party — See Companies Act 
(1956), S. 433 (e) 

Mad 203 B (C N 54) 

S. 483 — Proceedings under S. 542 

O. 22 -R. 6 of Civil P. C. apply to pro- 
ceedings by reason of S. 483 read with 
Rule 6 of Companies (Court) Rules, 1959 
and Rule 44 of Rules framed by T. C. 
High Court under Banking Regulation Act 
1949 — See Companies Act (1956), S. 542 
Ker 120 C (C N 22) 

Section 542 — Liability for 

debts -etc. — Extent of — Section seems 
to postulate some nexus between fraudu- 
lent trading or purpose and extent of 
liability of directors or other persons 

Ker 120 B(CN 22) 
Sections 542, 543 and 483 — Proceed- 
ing under Section 542 terminating into 


Companies Act (contd,) 
order — Subsequent death of delinquent 
party — No abatement of proceeding al- 
ready terminating into order — Order 22, 
Rule 6 of Civil P. C. apply to proceed- 
ings Ker 120 C (C N 22) 

Sec. 542 — Scope and applicability — 

'Primary’ intention to defraud on the part 
of person sought to be proceeded against, 
is not requirement of section 

Ker 120 D (C N 22) 

Section 542 — Liability of Director 

— Liability of Director cannot be rested 
merely on his adoption at subsequent 
meeting of proceedings of previous meet- 
ing of Board of Directors 

Ker 120 E (C N 22) 

Sec. 542 — Carrying on business with 

fraudulent intent or purpose — Directors 
knowing that affairs of Banking company 
did not justify canvassing for or making 
of deposits — Such Directors themselves 
canvassing and requesting others to can- 
vass for deposits — Held, their action 
amounted to carrying on business of 
Bank with requisite fraudulent intent or 
purpose under S. 542 

Ker 120 F (C N 22) 

Sec. 542 — Liability of Directors — 

Held on facts that trust and confidence 
reposed in some respondents and mem- 
bers of Executive Committee was no de- 
fence Ker 120 G (C N 22) 

Sec. 542 — Scope — Court must decide 

extent of all debts or liabilities and if 
directors are to be made liable court must 
decide extent of their liability 

Ker 120 H (C N 22) 


Section 542 (1) — Scope — Retros- 
pective operation — Section introduced 
for the first time in the Act — Making 
facts and circumstances prior to that 
date, foundation of proceeding or order 
does not amount to giving retrospective 
operation to section 

Ker 120 A (C N 22) 

S. 543 — Proceedings under S. 542 

terminating, do not abate by reason of 
subsequent death of delinquent party • — 
O. 22 R. 6 of Civil P. C. apply to proceed- 
ings — See Companies Act (1956), S. 542 

Ker 120 C (C N 22) 


-Section 543 — Application for investi- 


gation into conduct of a past director 
Misapplication of funds of company al- 
leged — Earlier suits brought by com- 
pany for recovery of money against 
Director dismissed for default of plain- 
tiff’s appearance — No allegation of breach 
in the earlier suits — Application under 
Section 543 not barred as it is neither 
a suit nor is it for the same cause of 
action Raj 91 B (C N 20) 

-S, 543 — Application under S. 543, 


Companies Act is not a suit — See Civil 
P.C. (1908), O. 4, R. 1 Raj 91 C (C N, 201 
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Companies (Court) Bales (1959) 

— — R 6 — Provisions of O. 22 R 6 of 
Civil P. C. apply to proceedings under 
S. 542, Companies Act by reason of S. 483 
of that Act read with Rule 6 of Compa- 
nies (Court) Rules, 1959 and Rule 44 of 
Rules framed by T C. High Court under 
Banking Regulation Act. 1949 — See Com- 
panies Act (1956). S 542 

Ker 120 C (C N 22) 


Constitution of India 
• Pre. — Provisions of Statute or Con- 

stitution — Whether mandatory — Inter- 
pretation — Rule as to — See Constitu- 
tion of India. Art. 173 (a) 

SC 765 (C N 160) 


Articles 4. 73. 162. 309. Sch. 7. List 2. 

Entry 41 — States Reorganisation Act 
(1956), Section 115 — ■ Power of integra- 
tion does not belong exclusively to States 
— Central Government has certain con- 
trolling, supervisor!", concurrent and over- 
riding powers — • State Government’s 
power under Entry 41 of List 2 has to 
be exercised in subordination to those of 
Central Government 

Ker 110 B (C N 21) (FB) 

Art 14 — S. 297(2) (g) of Income Tax 

Act (1961) is not violative of Art 14 of 
the Constitution — See Income Tax Act 
(1961), S 297(2) (g) 

SC 778 C (C N 164) 

Art. 14 — Paragraph (1) of Proviso 

to R. 56 (a) of Fundamental Rules viola- 
tes Art. 14 — See Civil Services — Fun- 
damental Rules (as amended in 1963), 
R. 56 (a) 


All 296 A (C N 47) (FB) 
Arts. 14, 16 — Statute creating dif- 
ferent classes — Validity — Principle of 
reasonable classification 

All 296 A (C N 47) (FB) 


Art. 14 • — Provisions of S. 25 are not 

violative of Art. 14 — See Panchayats — 
Andhra Pradesh Gram Panchayats Act (2 
of 1964). S. 25 

Andh Pra 180 G (C N 26) (FB) 

Art. 14 — Levy of market fee under 

S. 65 of Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1966) 
— Impost is fee — It is only on first pur- 
chase of agricultural produce — S. 65 of 
that Act is not unconstitutional — See 
Mysore Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), S. 65 

Mys 114 F (C N 30) 
Art. 14 — Representation of agricul- 
turists on first market committee — Hav- 
ing regard to purpose of Act provision is 
valid — See Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), 
S. 10 Mys 114 J {C N 30) 

• Art. 14 — Classification made by 

S. 85 of Mysore Act 27 of 1966 is reason- 
able — Provisions are valid — See Mysore 
Agricultural Produce Marketing (Regula- 


Constitution of India (contd.) 
tion) Act (27 of 1966). S. 85 

Mys 114 Q (C N 30) 

• Article 16 — Paragraph (1) of the 

Proviso to Rule 56 (a) of Fundamental' 
Rules violates Article 16 — • See Civil 
Services — Fundamental Rules (as 
amended in 1963), R. 56 (a) 

All 296 A (C N 47) (FB) 
Article 16 — Statute creating differ- 
ent classes — Validity — See Constitution 
of India, Article 14 

All 296 C (C N 47) (FB) 

Articles 19 and 31 — Defence of 

India Act (1962), Section 29 (1) — Requi- 
sition of plot under — No violation of 
Articles 19 or 31 Goa 80 F (C N 14) 

-Article 19 (6) and 19 (1) (g) — Pur- 
pose of Act is to avoid exploitation of 
producer through middlemen — Pro- 
vision of Section 78 is not unreasonable 
even though commission includes storage 
and insurance charges — See Mysore 
Agricultural Produce Marketing (Regula- 
tion) Act (27 of 1966), S. 78 

Mys 114 P (C N 30) 

Art 19 (6) & 19 (1) (g) — Provisions 

in S 86 as to deposit are reasonable — 
See Mysore Agricultural Produce Market- 
ing (Regulation) Act (27 of 1966). S. 85 

Mys 114 Q(CN 30) 

Art. 20 (2) — Principle of issue 

estoppel — Applicability — Proceeding 
under S. 107 on basis of specific incident 
— Rejection of evidence — Subsequent 
trial in respect of that incident is not 
barred — See Criminal P. C. (1898), S. 402 
SC 771 (C N 162} 

Art. 21 — Word "life" in Art. 21 — 

Matters like individual status of person 
is not covered — See Panchayats — 
Andhra Pradesh Gram Panchayats Act 
(2 of 1964), S. 25 (2) 

Andh Pra 180 D (C N 26) (FB) 

Art. 22 (5) — Representation of 

detenus — Procedure as to — Appropri- 
ate Government must itself expeditious- 
ly exercise judgment thereon before- 
forwarding it to Advisory Board — See- 
Public Safety — Preventive Detention 
Act (1950). S. 7 

SC G75 (C N 135) 

Art 31 — Requisition of plot under 

S. 29 of Defence of India Act (1962) — 
No violation of Art. 19 or 31 — See Con- 
stitution of India, Art. 19 

Goa 80 F (C N 14) 

Arts. 32 and 145 — ■ Supreme Court 

Rules 1966, O. 11, R. 1 — Conduct of peti- 
tioner — Refusal to swear affidavit in 
support of allegations in petition — Effect 
SC 776 (C N 163) 

Art. 73 — State Government's powers 

under Entry 41 of List 2 have to be exer- 
cised in subordination to those of Central 
Government — See Constitution of India, 
Art. 4 Ker 110 B (C N 21) (FB) 
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•Constitution of India (contd.) 

Art. 112 — Amount provided in bud- 
get for payment to particular institution 

— Does not by itself become property of 
institution nor is it debt due to institution 
-and cannot be attached in execution of 
•decree against institution — See Civil 
P. C. (190S). O. 21. R, 52 

Andh Pra 162 A (C N 23) 

Art. 134 — Criminal proceedings — 

Appeal to Supreme Court — Question of 
fact — No interference 

SC 654 B (C N 126) 
Article 136 — Extraordinary jurisdic- 
tion of Supreme Court — When can be 
•exercised SC 648 B (C N 124) 

Article 136 — Grant of special leave 

in Civil cases — Effect — Entire case is 
not at large SC 66S A (C N 130) 

Article 136 — Special leave to file 

■appeal — When granted 

SC 668 B (C N 130) 

Article 136 — New plea — Objection 

as to proper execution of contract and its 
admissibility in evidence neither raised 
before Sales Tax Tribunal nor before 
High Court — Objection not allowed by 
Supreme Court SC 732 B (C N 149) 

Art. 145 — Conduct of petitioner — 

‘See Constitution of India, Art. 32 

SC 776 (C N 163) 

Art. 162 — State Government’s powers 

under Entry 41 of List 2 have to be exer- 
cised in subordination to those of Central 
Government — See Constitution of India, 
Art. 4 Ker 110 B (C N 21) (FB) 

Art. 166 — Substantial charge of 

misdemeanour against public servant 
■established — Non-compliance of Art. 166 

— Effect — Decision of All. H. C. Revers- 

ed — See Constitution of India, Art. 311 
(2) SC 679 C (C N 136) 

Article 173 (a). Schedule 3 Form 7A 

and Pre. — Provisions of Article 173 (a) 
and Form 7A — Essential requirement of 

SC 765 (C N 160) 
Art. 191 — Power to remove disqua- 
lification — Can be exercised retrospec- 
tively — See Rajasthan Legislature As- 
sembly Members (Prevention of Disquali- 
fication) Act (5 of 1969), S. 2 

SC 694 B (C N 140) 

Article 191 (1) (a) — Word "Office” 

— Meaning — Appointment of advocate 
as Special Government Pleader to con- 
duct particular case — He does not 
hold "Office” — No question of incurring 
disqualification — • Decision of Rajasthan 
High Court, Reversed 

SC 694 A (C N 140) 

Article 202 — Amount provided in 

budget for payment to particular institu- 
tion — Does not by itself become property 
•of institution nor is it debt due to institu- 
tion and cannot be attached in execution 
of decree against institution — See Civil 


Constitution of India (contd.) 

P. C. (1908), Order 21, Rule 52 

Andh-Pra 162 A (C N 23) 
Art. 221 (2), Proviso — Proviso should 
receive broad construction — Date of ap- 
pointment is material in respect of Jud- 
ges’ right to pension 

All 268 A(CN 45) (FB) 
Arts. 221 (2) and 376 (1) and Sche- 
dule II. Part D — Government of India 
Act (1935) Section 221 (2) — Pre-consti- 
tution Judge — Conditions in respect of 
his right to pension are governed by Sche- 
dule II, Part D and Government of India 
(High Court Judges) Order, 1937 made 
under Section 221 Government of India 
Act, 1935 — Rights are not affected by 
High Court Judges (Conditions of Ser- 
vice) Act, 1954 — Lawful extinguishment 
of right to receive payment in sterling 
extinguishes accessory right to conver- 
sion, to receive payment in rupees 

All 268 B (C N 45) (FB) 

Article 226 — Certiorari — When to 

be issued SC 645 A (C N 123) 

■ Article 226 — Other remedy open 

under Section 33B, Income-Tax Act — 
Writ petition can be entertained only if 
strong case is made out. 

SC 645 B (C N 123) 
Article 226 — Powers of Chief Settle- 
ment Commissioner under Section 24 of 
Displaced Persons (Compensation and 
Rehabilitation) Act (1954) is quasi-judicial 
— Whether properly exercised — Can be 
considered by High Court — See Dis- 
placed Persons (Compensation and Rehabi- 
litation) Act (1954), Section 24 

SC 672 (C N 134) 

Articles 226, 311 — Natural justice — 

Departmental enquiry — Statements of 
witnesses recorded in absence of delin- 
quent servant — Statements made avail- 
able to him thereafter — Opportunity to 
cross-examine witnesses given — Rules 
of natural justice not violated 

SC 679 B (C N 136) 


Arts. 226 and 227 — Mandamus and 

Certiorari — Laches — Even where there 
is an alleged breach of fundamental rights 
the grant of relief is discretionary — 
Such discretion has, to be exercised judi- 
ciously and reasonably 

SC 769 (C N 161) 
Art. 226 — Petition challenging im- 
position of penalty under Income Tax 
Act of 1961 — Amount of penalty deter- 
mined on the basis of assessment under 
Section 23(5) of Income Tax Act of 1922 
— Validity of Section 23(5) of 1922 Act 
can be assailed in the writ petition (1969) 
74 ITR 808 (Delhi), Reversed 

SO 778 A (CN 164) 


Art. 226 — Investigation of cognisa- 
ble offence by police — Magistrate has 
no power to stop investigation and direct 
magisterial enquiry — Mala fide exercise 
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Constitution of India (contd.) 
of power of investigation by police — 
Remedy is to invoke writ jurisdiction *— 
See Criminal P. C. (1898), S. 159 

SC 786 (C N 165) 

- -- A rt. 226 — Sarpanch ceasing to hold 
office under S. 25 (2) filing petition under 
Art, 226 — Petition cannot be rejected on 
the ground that alternative remedy under 
S. 50 is available to him — See Pancha- 
yats — Andhra Pradesh Gram Panchayats 
Act (2 of 1964), S. 25 

Andh Pra 180 A (C N 26) (FB) 

Art. 226 — Administrative order — 

Writ against cannot be issued — See 
Panchayats — Andhra Pradesh Gram 
Panchayats Act (2 of 1964). S. 25 (2) 

Andh Pra 180 E (C N 26) (FB) 

• Art. 226 — Mandamus — Issue of— 

See Panchayats — Andhra Pradesh Gram 
Panchayats Act (2 of 1964), S. 25 (2) 

Andh Pra 180 F (C N 26) (FB) 

-Art. 226 — Natural justice ■ — En- 
quiry by University — Examinees alleg- 
ed to have copied answers at examination 
■ — Procedure to be followed in enquiry 
Cal 207 A (C N 38) 
Art. 226 — Enquiry by sub-commit- 
tee of Examination Board — Interfer- 
ence by High Court — Extent of 

Cal 207 B (C N 38) 

Art. 226 — Enquiry by sub-commit- 
tee of Examination Board of University 

— Charge of copying at examination — 

Enquiry committee must proceed quasi 
judicially Cal 207 C (C N 38) 

——Art. 226 — Questions of fact — High 
Court cannot enquire into 

Cal 207 D (C N 38) 
Art. 226 — Authorisation under Sec- 
tion 105, Customs Act as well as seizure 
thereunder — Court, held, had no juris- 
diction to allow strangers to the proceed- 
ings to inspect the documents 

Cal 212 B (C N 39) 

Art. 226 — Excise Commissioner delet. 

ing name of partner from licence issued 
in name of firm — Writ challenging order 
objected to as infruetuous because 
of expiry of annual term of licence — 
Provision for grant of licence from April 
to March does not contemplate issue of 
fresh licence every year — Right of hol- 
ders of licence cannot be said to be ex- 
tinguished on expiry of term, particular- 
ly when provision for renewal exists — 
Objection not sustainable — See Punjab 
Excise Act (1 of 1914), S. 43 

Delhi 107 A (C N 24) 
—Art. 226 — Order of Excise Commis- 
sioner deleting name of partner from 
licence issued in name of firm — Order 
Issued without giving partner an opportu- 
nity of being heard — - Order held void 
for failure of natural justice 

Delhi 107 C (C N 24) 


Constitution of India (contd.) 

— — Art. 226 — Union Territory — Order 
of requisition of plot for defence purpose - 
passed by Administrator — Opinion of 
Administration is opinion of Central Gov- 
ernment — See Defence of India Act 
(1962), S. 29 (1) Goa 80 C (C N 14) 
- Article 226 - — • Defence of India Act 
(1962), Section 29 (1) — Principles of 

natural justice — Does not apply to order 
of requisition under Section 29 (1) 

Goa 80 E (C N 14) 

Article 226 - — Wrong reference to 

power under which certain action is taken 
by Government would not per se vitiate 
action taken if it can be justified under 
some other power under which Govern- 
ment could lawfully take such action 

Guj 108 C (C N 17) 

Art 226 — Rules under Defence of 

India Act (1962) S. 3 — Rules whether 
subserve the purpose for which they are 
made — Opinion of Govt — power of High 
Court to examine — See Defence of India 
Act (1962) S. 3 Guj 108 H (C N 17> 

Art. 226 — Suppression of material 

facts by applicant — On this ground 
alone, wnt petition is liable to be dismiss- 
ed Ker 110 A (C N 21) (FB> 

Arts. 226, 227 — Administrative 

orders — States Reorganisation Act 
(1956), S. 115 — Matter of equation of 
post9 is purely administrative function — 
Decision of Central Government after 
consultation with Advisory Committee — 
Decision not liable to be challenged 

Madh Pra 82 (C N 26) 

Art. 226 — Resolution of University 

Syndicate contrary to University Regula- 
tions — Question in dispute not capable of 
two views — High Court can interfere in 
exercise of its jurisdiction under Art. 226 
Orissa 67 B (C N 29) 

Art. 226 — Sovereign power — Order 

before coming into force of the Constitu- 
tion — Writ does not lie 

Raj 89 A (C N 19) 

Article 226 — Laches — Order of 

escheat made some twenty years back — 
Representations made to Government in 
the matter not under any provisions of 
law — Maintainability 

Raj 89 B (C N 19) 

Art. 227 — Mandamus and Certiorari 

— Laches — Even where there is an 
alleged breach of fundamental rights the 
grant of relief is discretionary — Such 
discretion has, however, to be exercised 
judiciously and reasonably — See Con- 
stitution of India, Art, 226 

SC 769 (C N 161) 

Art. 227 — Equation of posts is pure- 
ly administrative function — Not amen- 
able to writ jurisdiction — See Constitu- 
tion of India Art 226 

Madh Pra 82 (C N 20) 

Art 239 — Union Territory — Order 

of requisition of plot for defence purpose 
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Constitution of. India (contd.) 
passed by Administrator — Opinion of 
Administrator is opinion of Central Gov- 
ernment — See Defence of India Act 
(1962), S. 29(1) Goa 80 C (C N 14) 

Art. 245 — Wrong reference to power 

under which action is taken by Govt, 
would not per se vitiate action taken, if 
it can be justified under some other power 
under which Govt, could lawfully take 
such action — See Constitution of India 
Art. 226 Guj 108 C (C N 17) 

Art. 245 — Rr. 126L, 126M and 126P 

of Defence of India Rules (1962) framed 
under S. 3 of Defence of India Act (1962) 
do not suffer from vice of excessive dele- 
gation of legislative power — See Defence 
of India Act (1962), S. 3 

Guj 108 F (C N 17) 

Arts. 245, 246 — Relative scope 

Ker 110 C (C N 21) (FB) 

Art. 245 — Legislature fixing only 

maximum market fee recoverable — No 
delegation of any essential legislative 
function — See Mysore Agricultural Pro- 
duce Marketing (Regulation) Act (27 of 
1966), S. 65 Mys 114 H (C N 30) 


• Art. 245 — Authority to State Gov- 

ernment to declare produce not enumerat- 
ed in definition as agricultural produce — 
Delegation is not beyond bounds of per- 
missive delegation — See Mysore Agricul- 
tural Produce Marketing (Regulation) Act 
(27 of 1966), S. 2 (1) (iii) 

Mys 114 I (C N 30) 

Art. 245 — Validity of Ss. 66 and 67 

of Mysore Act 27 of 1966 — There is no 
entrustment of unguided and uncanalised 
power without prescription of any standard 
— See Mysore Agricultural Produce Mar- 
' keting (Regulation) Act (27 of 1966). S. 66 
Mys 114 N (C N 30) 
Art. 246 — Relative scope — See Con- 
stitution of India Art. 245 

Ker 110 C (C N 21) (FB) 

Art. 246 — Levy of Market fee — 

Validity — Pith and substance of subject- 
matter of Mysore Agricultural Produce 
Marketing (Regulation) Act falls within 
entries 26 and 28 of State List — Entry 65 
In State List authorises legislation in res- 
pect of fees regarding all matters in the 
list — Imposition of fee with respect to 
sales made in course of inter-State trade 
and commerce is only incidental to main 
legislation and hence within competence 
of State Legislature — See Mysore Agri- 
cultural Produce Marketing (Regulation) 


Act (27 of 1966), S. 65 

Mys 114 G (C N 30) 

Art. 265 — Levy of market fee — No 

market yard, where services have to be 
rendered established — Fee is not exigible 
— See Mysore Agricultural Produce 
Maketing (Regulation) Act (27 of 1966) 
S. 65 Mys 114 E (C N 30) 

— Art. 265 — Character of impost 
under Mysore Act 27 of 1966, S. 65, is that 


Constitution of India (contd.) 
of fee and not tax — See Mysore Agri- 
cultural Produce Marketing (Regulation)' 
Act (27 of 1966) S. 65 

Mys 114 F (C N 30)- 

Art. 309 — Rules under — Railway 

Servants Conduct of Disciplinary Rules, 
R. 1713 — Findings on charges — No 
obligation on disciplinary authority to 
write order like judicial tribunal — See 
Civil Services — Railway Servants Conduct 
and Disciplinary Rules, R. 1713 

SC 748 A (C N 154) 

Art. 309 — Doctrine of absolute 

power — Nature — See Civil Services — 
Fundamental Rules (as amended in 1963 
R. 56 (a) All 296 A (C N 47) (FB) 

Art. 309 — Provisions of Art. 309 and- 

rules made thereunder cannot impinge 
on the overriding power of the President 
or the Governor under Art. 310 — See 
Constitution of India Art. 310 

Bom 180 (C N 33) 

Art. 309 — Power of integration does 

not belong exclusively to States — See 
Constitution of India, Art. 4 

Ker 110 B (C N 21) (FB) 

Arts. 310. 309, 311 — Expression 

"Holds office during the pleasure of the 
President or Governor” in Article 310 — 
Exceptions — Provisions of Art. 309 and 
Rules made thereunder cannot impinge on 
the overriding power of the President or 
the Governor under Art. 310 — (1967) 2 
Lab LJ 782 (Cal), Dissented 

Bom 180 (C N 33) 

Art. 311 — Departmental enquiry — 

Rules of natural justice — Observance 

— See Constitution of India Art. 226 

SC 679 B (C N 136) 

Art. 311 — Expression 'holds office 

during the pleasure of the President or 
Governor' in Art. 310 — Exceptions — 
Provisions of Art. 309 and rules made 
thereunder cannot impinge on the over- 
riding power of the President or the Gov- 
ernor under Art. 310 — See Constitution 
of India Art. 310 Bom 180 (C N 33) 

Art. 311(2) — Enquiry under — - Non- 

observance of principles of natural justice 
by Domestic Tribunal — Court in judg- 
ing its effect must see whether it results 
in deflecting course of justice 

SC 679 A (C N 136) 

Arts. 311(2) and 166 — Substantial. 

charge of misdemeanour against public 
servant established — High Court setting 
aside dismissal on ground of non-com- 
pliance of Art. 166 (1) and (2) — Setting 
aside of dismssal held not proper — Deci- 
sion of All. H. C. Reversed 

SC 679 C (C N 136) 

—Art. 311 (2) — Reasonable opportunity 

— Second show cause notice after tenta- 

tive determination as to punishment — • 
Not invalid SC 748 B (C N 154) 
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•Constitution of India (contd,) 

Article 311 (2) — Domestic enquiry 

— Disciplinary Authority may disagree 
•with the finding of Enquiring Officer — 
But Disciplinary Authority has to give 
notice of such disagreement to delinqu- 
ent before taking final decision — Punish- 
ment imposed without prior notice set 
aside Cal 179 (C N 301 

Art 311 (2) — Proposed punishment 

lesser — Graver punishment imposed — 
Art. 311 (2) is violated — 'Discharge’ is 
lesser one than 'dismissal’ 

Orissa 81 (C N 32) 
Art. 352 (1) — Period of grave emer- 
gency — Nature — See Defence of India 
Act (1962). S. 29(1) 

Goa 80 A (C N 14) 

Art 372 — Priority of debts due to 

-Government — Right of priority is a com 
mon law right recognised in India and 
preserved under Art 372 of the* Constitu- 
tion — See Civil P C. (1908) S. 73 

Mad 190 A (C N 49) 

Art. 376(1) — Pre Constitution Judge 

continuing to be Judge under Constitu- 
tion — His right in respect of pension 
•under 1937 order under S. 221 of Govt 
of India Act 1935. is not affected by High 
Court Judges (Conditions of Service) Act 
1954 — See Constitution of India Art. 221 
(2) All 268 B (C N 45) (FB) 

Sch. II. Part D — Pre-Constitution 

Judge continuing to be Judge under Con- 
stitution — His right in respect of pension 
under Govt, of India (High Court Judges) 
Order 1937 is not affected by High Court 
Judges (Conditions of Service) Act 1954 
— See Constitution of India. Art. 221(2) 
All 268 B (C N 45) (FB) 

Schedule 3 Form 7A — Provisions of 

Art. 173 (a) and Form 7A — Essential re- 
quirement of • — See Constitution of India, 
Art. 173 (a) SC 765 (C N 160) 

Sch. 7 List 1 Entry 92A — Levy of 

•market fee — Validity — Pith and sub- 
stance of subject-matter of Mysore Agri- 
cultural Produce Marketing (Regulation) 
Act falls within entries 26 and 23 of State 
List — Entry 65 in State List authorises 
legislation in respect of .fees regarding all 
matters in the list — Imposition of fee 
with respect to sales made in course of 
inter-State trade and commerce is only 
incidental to main legislation and hence 
within competence of State Legislature — 
See Mysore Agricultural Produce Market- 
ing (Regulation) Act (27 of 1966). S 65 

Mys 114 G (C N 30) 

Sch. 7. List I Entry 96 — Levy of 

market fee — Validity — Pith and sub- 
stance of subject-matter of Mysore Agri- 
cultural Produce Marketing (Regulation) 
Act falls within entries 26 and 28 of State 
list— Entry 65 in State List authorises 
legislation in respect of fees regarding all 
matters falling in the list — Imposition of 
fee with respect to sales made in course of 


Constitution of India (contd.) 

Jnter-state trade and commerce is only in- 
cidental to main legislation and hence 
within competence of State Legislature — 
See Mysore Agricultural Produce Market- 
ing (Regulation) Act (27 of 1966) S. 65 
Mys 114 G (C N 30) 

Sch. 7 List 2 Entry 26 — Levy of 

Market fee — Validity — Pith and sub- 
stance of subject-matter of Mysore Agri- 
cultural Produce Marketing (Regulation) 
Act falls within entries 26 and 28 of State 
List — Entry 65 in State List authorises 
legislation in respect of fees regarding all 
matters falling in the List — Imposition 
of fee with respect to sales made in 
course of inter state trade and commerce 
is only incidental to mam legislation and 
hence within competence of State Legis- 
lature — See Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1966). 
S. 65 Mys 114 G (C N 30) 

— —Sch. 7. List 2 Entry 28 — Levy of 
Market fee — Validity — Pith and subst- 
ance of subject matter of Mysore Agricul- 
tural Produce Marketing Regulation) Act 
falls within entries 26 and 28 of State 
List — Entry 65 in State List authorises 
legislation in respect of fees regarding all 
matters falling in the List — Imposition 
of fee with respect to sales made in 
course of inter-state trade and commerce 
is only incidental to main legislation and 
hence within competence of State Legis- 
lature — See Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), 
S. 65 Mys 114 G (C N 30) 

Sch. 7 List 2 Entry 41 — State Gov- 
ernment’s powers under Entry 41 of List 2 
have to be exercised in subordination to 
those of Central Government — See Con- 
stitution of India, Art. 4 

Ker 110 B (C N 21) (FB) 

Sch. 7, List 2 Entry 53 — Entries 53 

and 54 are of no assistance in determin- 
ing whether electricity is goods for pur- 
poses of Sales Tax — See Sales Tax — ■ 
Madhya Pradesh General Sales Tax Act 
(2 of 1959), S. 2(d) and (g) 

SC 732 A (C N 149) 

Sch. 7 List II Entry 54 — Entries 53 

and 54 are of no assistance in determin- 
ing whether electricity is goods for pur- 
poses of Sales Tax — See Sales Tax — 
Madhya Pradesh General Sales Tax Act 
(2 of 1959), S. 2 (d) and (g) 

SC 732 A (C N 149) 

Sch. 7 List 2 Entry 65 — Levy of 

Market fee — Validity — Pith and sub- 
stance of subject-matter of Mysore Agri- 
cultural Produce Marketing (Regulation) 
Act falls within entries 26 and 28 of State 
List — Entry 65 in State list authorises legis- 
lation in respect of fees regarding all mat- 
ters in State List — Imposition of fee with 
respect to sales made in course of inter-state 
trade and commerce is only incidental to 
main legislation and hence within compet- 
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^Constitution of India (contd.) 

-ence of State Legislature — See Mysore 
Agricultural Produce Marketing (Regula- 
tion) Act (27 of 1966), S. 65 

Mys 114 G (C N 30) 

Constitution of Jammu and Kashmir (1956) 

_S. 157 — Advice tendered by Board 

-of Judicial Advisors is binding only so 
long as it is not expressly or impliedly 
-overruled by the Supreme Court — See 
J. and K. Laws Consolidation Act (Smt 
1977), S. 4(1) (b) J and K 72 B (C N 15) 

Contempt of Courts Act (32 of 1952) 

— S. 3 — No contempt — Filing of 
civil suit during pendency of arbitration 
proceeding — Continuance of proceeding 
even after receipt of notice — No con- 
tempt — Civil Appeal No. 13 of 1963, 
DA 14-8-1964 (Bom — at Nag.) Reversed 

SC 720 (C N 146) 
S. 3 — Breach of ini unction — Con- 
tempt proceedings — Proviso to S. 50, 
Evidence Act is not applicable — See Civil 
P. C. (1908), O. 39, R. 2 (3) 

Raj 83 B (C N 17) 

Contract Act (9 of 1872) 

S. 2 (a), (b) — Offer and acceptance 

— Invitation to other party to make offer 
— No unconditional acceptance — No con- 
tract SC 70G B (C N 142) 

S. 11 — Contracts imposing personal 

liability — Premises taken on lease and 
new business started by de facto guardian 
on behalf of minor — Guardian has no 
authority to do so — (Transfer of Pro- 
perty Act (1882), Sections 6 (h), 7 and 
108-B — Applicability) 

Gu.i 106 (C N 16) 

S. 16 — Mortgage by Purdanashin 

lady — Transaction found to be her spon- 
taneous and well understood act — Can- 
not be disregarded even if she had no in- 
dependent advice from lawyer — See 
"Transfer of Property Act (1882), S. 58 

Cal 200 (C N 35) 

S. 23 — Agreement in conflict with 

rent legislation — Validity — See Civil 
P. C. (1908) Preamble 

Goa 73 B (C N 13) 

S. 28 — Agreement containing proyi- 

•sion for reference to arbitration — Main- 
tainability of suit 

Cal 221 (C N 41) 

Section 43 — Lease deed — Deed 

mentioning share of each lessee, and an- 
nual rent for purpose of indicating what 
■amount would be contributed by each of 
them towards rent jointly payable by 
them — Joint liability of the lessees how- 
ever clearly indicated by the provision 
that the entire lease would be terminable 
on default of payment of rent for two con- 
secutive years — Held having regard to 
Section 43 of the Contract Act, 1872 de- 
fendants 1 and 2 were jointly and several- 
(May) 1970 Indexes/2 


Contract Act (contd.) 
ly liable to pay the rent — The High 
Court was in error in holding that de- 
fendant 2 was liable to pay only 5 annas 
share in the rent SC 71G A (C N 144) 

~ S. 182 — Commission agent under 

S. 78 of Mysore Act 27 of 1966 is only del 
credere agent — He does not incur any 
risk by being del credere agent — See 
Mysore Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), S. 78 

Mys 114 P (C N 30) 

CO-OPERATIVE SOCIETIES 

— Co-operative Societies Act (2 of 1912) 

;S. 17 — Audit notes prepared under 

section — Presumption as to correctness 
of their contents Punj 203 (C N 29) 

— Multi-Unit Co-operative Societies Act 
(6 of 1942) 

S. 4 (2) — Power under S. 5B refers 

to power under S. 5A and not to power 
under S. 4(2) — See Co-operative Societies 
— Multi-Unit Co-operative Societies Act 
(1942), S. 5A Andh Pra 162 B (C N 23) 
— — Ss. 5 A, 5B, 4(2) — Power under Sec- 
tion 5B refers to power under S. 5A and 
not to power under S. 4 (2) 

Andh Pra 162 B (C N 23) 

S. 5B — Power under S. 5B refers 

to power under S. 5A and not to power 
under S. 4(2) — - See Co-operative Socie- 
ties — Multi-Unit Co-operative Societies 
Act (1942), S. 5 A 

Andh Pra 162 B (C N 23) 


Co-operative Societies Act (2 of 1912) 
See under Co-operative Societies. 


Criminal Procedure Code (5 of 1898) 


S. 4(1) (h) — Report by a public ser- 
vant can at the same time be a report by 
police officer if he happens to be police 
officer — It cannot be considered as "com- 
plaint” as defined in S. 4(i)(h) Criminal 
Revision No. 1235 of 1967 (Basudeo Prasad 
v. State of Bihar), held not good law in 
view of AIR 1965 SC 1185 — See Criminal 
P. C. (1898), S. 251A 

Pat 159 (C N 25) 

S. 4(l)(k) — Inquiry — Process issued 

to accused and called to appear — It is 
stage of inquiry — Application under 
S. 540-A at that stage is not premature 
— See Criminal P. C. (1898), S. 540 A 

Raj 102 A (C N 22) 

S. 4(1) (v) — Order of discharge held, 

really one of acquittal — See Criminal 


P. C. (1898) S. 245 

Andh Pra 176 B (C N 24) 


S. 107 — Principle of issue estonnel 

— Applicability — Proceeding under 
S. 107 on basis of specific incident — Re- 
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Criminal P. C. (contd.) 
jection of evidence — Subsequent trial in 
respect of that incident is not barred —- 
See Criminal P. C. (1898). S 403 

SC 771 (C N 162) 
■ ■ Ss. 107, 112 and 119 — Proceeding 
under S. 107 — Proceeding becomes judi- 
cial only from stage of enquiry under the 
provision — Before that stage is reached 
and notice under S 112 is issued, the 
Magistrate has inherent power to drop 
proceeding Pat 134 (C N 21) 

S. 112 — Proceeding under S 107 be- 
comes judicial only from stage of enquiry 
under the provision — Before that stage 
is reached and notice under S 112 is issu- 
ed, the Magistrate has inherent power to 
drop proceeding — See Criminal P. C. 
(1898) S 107 Pat 134 (C N 21) 

S. 119 — Magistrate whether can dis- 
charge accused before stage under S 119 
is reached — See Criminal P. C (1898) 


Criminal P. C. (contd.) 

S. 196A — Accused charged under 

Ss. 120-B. 161. 162. 163 of Penal Code. 
I860 — ■ Sanction obtained in respect of 
offences under Section 120B and S. 161 
I. P. C. but not in respect of offences 
under S. 120-B and Ss 162 and 163 — 
Conviction for offences under Ss 120B- 
and 161 I. P. C. can still be maintained 

Delhi 102 C (C N 23) 

S 197(1) — Expression "while acting 

or purporting to act m discharge of offi- 
cial duty" — Interpretation of — For act 
to be official act there must be nexus be- 
tween act and official obligation to be 
discharged by public servant 

Punj 200 A (C N 28) 

S 198 — Defamation of a spiritual 

head of certain community — Individual 
person of that community is not a per- 
son aggrieved 

Cal 216 A (C N 40) 


S. 107 Pat 134 (C N 21) 

Section 145 — "Parties concerned m 

such dispute” — Proceedings against ser- 
vant of landowner — Servant not claim- 
ing to be in actual physical possession of 
disputed land — Owner and not servant 
is party within the meaning of S 145 — 
In the absence of owner, proceeding is 
bad and illegal AIR 1953 Cal 397 and 
AIR 1959 Cal 505. ExpL and Diss from 
Pat 132 (C N 20) 

S. 156 — Investigation of cognisable 

offence by police — Magistrate has no 
power to stop investigation and direct 
magisterial enquiry — Mala fide exercise 
of power of investigation by police — 
Remedy is to invoke writ jurisdiction — 
See Criminal P. C. (1898). S 159 

SC 78G (C N 165) 

S. 157 — Investigation of cognisable 

offence by police — Magistrate has no 
power to stop investigation and direct 
magisterial enquiry — Mala fide exercise 
of power of investigation by oolice — 
Remedy is to invoke writ jurisdiction — 
See Criminal P. C. (1898). S 159 

SC 786 (C N 165) 

Ss. 359, 156 and 157 — Interpretation 

of Section 159 • — Investigation of cogni- 
zable offence by police — Magistrate has 
no power to stop investigation and direct 
magisterial enquiry — Mala fide exercise 
of power of investigation by police — 
Remedy is to invoke writ jurisdiction — 
Constitution of India. Article 226 

SC 786 (C N 165) 
— — S 173 — Procedure under S. 25lA 
applies to a case instituted on police 
report which need not be a charge sheet 
under S. 173 — See Criminal P.C. (1898), 
S. 251-A Pat 159 (C N 25) 

• S. 190 — Section does not speak of 

a report under S 173 — See Criminal 
P. C. (1898), S. 251 A 

Pat 159 (C N 25) 


S. 204 — Issue of process — Com- 
mencement and termination of proceed- 
ings — See Limitation Act (1963). Art. 74 
Orissa 91 B (C N 36) 

Ss 245. 4 (v). 262 and 417 — Order 

of discharge, held, really one of acquittal 
Andh Pra 176 B (C N 24) 

Ss 251 A, 199, 173. 2 — Essential 

Commodities Act (1955). Ss 11, 7 — Tak- 
ing cognizance — Meaning — Charge- 
sheet submitted by police officer stating 
facts relating to commission of offence 
under S 7 of 1955 Act — It is report of 
police officer within meaning of S. 190 
(1) (b) fulfilling condition of S. 11 of 1955 
Act at the same time — Trial must pro- 
ceed under S. 251-A — Criminal Revision 
No. 1235 of 1967 (Orissa) held not good 
law in view of AIR 19G5 SC 1185 

Pat 159 (C N 25) 

S. 252 — Inquiry — Process issued 

to accused and called to appear — It is 
stage of inquiry — Application under 
S. 540-A at that stage is not premature 
— See Criminal P. C. (1898). S. 540A 

Raj 102 A (C N 22) 

S. 258 (1) — "Acquittal on merits” — 

Meaning — See Tort — ■ Malicious Pro- 
secution Orissa 91 C (CK 36) 

S. 26? — Order of discharge held, 

really one of acquittal — See Criminal 
P. C. (1898). S. 245 

Andh Pra 17fi B (C N 24) 

■ S. 367 — Appreciation of evidence — 

Circumstantial evidence, sufficiency of — 
See Evidence Act (1872), S. 3 

S. 367 — Evidence Act (1872), S. 3 — 

Seven accused persons — Three accused 
given benefit of doubt by reason of their 
names being not mentioned in F.I.K — 
Other accused also need not be acquitted 
on that ground 

Bom 166 B (C N 29) 

Ss. 403 and 107 — Principle of issue 

estoppel — Applicability — Proceeding 
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Criminal P. C. (contd.) 
under Section 107 on basis of specific inci- 
dent — Refection of evidence — Subse- 
quent trial in respect of that incident is 
not barred — Constitution of India. Arti- 
cle 20 (2) — Criminal Revn. Petn. No. 735 
of 1965, D/- 17-4-1967 (AP). Reversed 

SC 771 (C N 162) 

• S. 417 — Order of discharge held, 

really one of acquittal — See Criminal 
P. C. (1898), S. 245 

Andh Pra 176 B (C N 24) 

• S. 435 — Order under S. 4 (1) is ap- 

pealable under S. 11 (2) — Reference by 
Sessions Judge, however, entertained — 
See Probation of Offenders Act (1958), 
S. 4 (1) Raj 110 B (C N 26) 

S. 438 — Order under S. 4 (1) is ap- 
pealable under S. 11 (2) — See Probation 
of Offenders Act (1958), S. 4 (1) 

Rai 110 B (C N 26) 


S. 439 — Order under S. 4 (1) is ap- 
pealable under S. 11 (2) — See Probation 
of Offenders Act (1958), S. 4 (1) 

Raj 110 B (C N 26) 

• Section 439 (1) and (4) — Accused 

charged under Section 307, I. P. C. but 
convicted under Section 326 — No appeal 
against acquittal under Section 307 — High 
Court in revision cannot convert acquittal 
into a conviction but may enhance sen- 
tence in respect of offence under Sec- 
tion 326 Ker 98 B (C N 20) 


• S. 488 — Scheme and object — Sec- 

tion serves a social purpose and enables 
discarded wives and helpless deserted 
children to secure urgent relief through 
Magistrate’s Court — Proceedings are 
relatively summary and cannot be equat- 
ed to civil suit for maintenance — Orders 
are subject to final determination of 
rights of parties by Civil Court and also 
liable to be varied with change of cir- 


cumstances 

Delhi 98 A (C N 22) 

■ S. 488 — Right of minor child to 

maintenance — Neglect or refusal to 
maintain — Can be inferred from conduct 
— - Fact that child is in mother’s custody 
and that mother cannot live with her 
husband are not material so far as right 
of child is concerned 

Delhi 98 B (C N 22) 


. S. 483 (1) — Amount of maintenance 

— Has to be fixed after taking into con- 
sideration all circumstances of case 

Delhi 98 C (C N 22) 


. Ss. 540A, 4 (1) (k) and 252 — Inquiry 

— Process issued to accused and called 
to appear — It is stage of inquiry — Ap- 
plication under S. 540A at that stage is 


not premature 

Raj 102 (C N 22) 
— — S. 540A — Application at the stage 
«f inquiry — 29 agriculturists of famine- 
*tricken area to travel 16 miles to attend 
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Criminal P. C, (contd.) 
court to answer charge — Held it was-- 
hardship which ought to have been ame- 
liorated rather than aggravated and hence 
the order of rejection of the application 
by the Magistrate was not right 

Raj 102 B (C N 22) 

S. 562 — Conviction of accused — 

Court passing sentence of imprisonment 
and then observing that the accused is a 
young man directing his release on proba- 
tion — Order is illegal — Accused cannot 
be punished and at the same time releas- 
ed on his entering into a bond — See 
Probation of Offenders Act (1958), S. 4 (1) 
Raj 110 A (C N 26) 

Customs Act (52 of 19G2) 

S. 105 — Authorisation under S. 105, 

Customs Act as well as seizure there- 
under — Court, held had no jurisdiction 
to allow strangers to the proceedings to 
inspect the documents — See Constitution 
of India Art. 226 

Cal 212 B (C N 39) 
DEBT LAWS 

— Hvderabad Agricultural Debtors’ Relief 
Act (16 of 1936) 

S. 4 — Applicability of Act — Debts 

incurred between date when Act came into 
force and notified date — Act is not appli- 
cable to such debts 

Andh Pra 204 (C N 29) 


Defence of India Act (51 of 1962) 

— — 3. 1 (3) — Period of grave emergency 

— Nature — See Defence of India Act 
(1962), S. 29 (1) Goa 80 A (C N 14) 

S. 3 — Defence of India Rules (1962), 

Part 12 (Gold Control) Rules 126-L, 126-M 
and 126-P — Rules do not suffer from vice 
of excessive delegation of legislative power 

— (Constitution of India, Art. 245) 

Guj 108 F (C N 17) 

S. 3 • — Defence of India Rules (1962), 

Part I2-A (Gold Control) Rules 126-L, 126- 
M and 126-P — Validity of rules — Rules 
are reasonably related to purposes mentioned 
in Section 3 (1) and do not fall outside 
ambit of Section 3 — Constitution of India, 
Article 226 Guj 10S H (C N 17) 

S. 3 (2) — Matters set out in Section 3 

(2) are not restrictive of the generality of 
rule-making power under Section 3 (1) — 
Function of Section 3 (2) is merely an 
illustrative one Guj 10S G (C N 17) 

Ss. 29 (1) and (3), 1 (3) — Requisition 

and Acquisition of Immovable Property Act 
(1952) (as amended in 1968), Sections 25, 
3, 6, Proviso — Requisition of plot for 
defence purpose — Period of requisition 
not required to be mentioned in requisition 
order — Purpose still existing — Requisi- 
tion would be deemed to be under S. 3 of 
1952 Act and all provisions of that Act 
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would apply — Proviso to Section 6 of 1952 

Act not attracted Goa 80 A (C N 14) 

Ss. 29 (1), 41 — Requisition of plot 

for defence purpose — Extraction of metals 
from quarry for defence work — Remedy 
for acts of waste is by way of damages, but 
requisition wall not be affected — No co- 
lourable exercise of statutory power vested 
in Central Government 

Goa 80 B (C N 14) 

S. 29 (1) — Union Territory — Order 

of requisition of plot for defence purpose 
passed by Administrator — Opinion of Ad- 
ministrator is opinion of Central Government 
Goa 80 C (C N 14) 

— —Ss. 29 (1), 40 — Union Territory — 
Order for requisition of plot for defence 
purpose bv Administrator — Power to re- 
quisition though can be delegated under 
Section 40, delegation is not necessary as 
Administrator can make such order 

Goa 80 D (C N 14) 

S. 29 (1) — Order of requisition — ■ 

Applicability of principle of natural justice 

— See Constitution of India, Article 226 

Goa 80 E (C N 14) 
S. 29 (1) — Requisition of plot under 

— No violation of \rticle 19 or 31 — See 
Constitution of India, Article 19 

Goa 80 F (C N 14) 
S. 40 — Union Territory — Compe- 
tency of Administrator to pass order for re- 
quisition of plot for defence purpose — See 
Defence of India Act (1962), Section 29 (1) 

Goa 80 D (C N 14) 

S. 44 — Requisition of plot for defence 

purpose — Extraction of metals from quarry 
for defence work — Remedy — . See Defence 
of India Act (19G2), Section 29 (1) 

Goa 80 B (C N 14) 

Defence of India Rules (19G2) 

R. 9 and Part 12-A (Gold Control) 

Rule 126-L (2) — Words 'any person* in 
Rule 126-L (2) do not require that person 
must be authorised by name and not bv 
description of his office — Though General 
Clauses Act, 1897, is not strictly applicable 
in construction of Cold Control Rules prin- 
ciple embodied in Section 15 oF that Act 
can be relied on to hold that where power 
to appoint any person to execute any func- 
tion is conferred, such appointment may be 
made either bv name or by virtue of office 

— (General Clauses Act (1897), S. 15) 

Cuj 10S D (C N 17) 
Part XII-A (Gold Control) Rule 126 L 

— Seizure contemplated by Rule 126 M is 
seizure under Rule 126 L • — See Defence 
of India Rules (1962), Part XII A (Gold 
Control), Rule 126 M 

Guf 108 A (C N IT) 

Part Xn-A (Gold Control) Rule 126 L 

— Rule does not suffer from vice of exces- 
sive delegation of legislative power — See 
Defence of India Act (1962), Section 3 

Cuj I0S F (C N 17) 
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Defence of India Rules (contd.) 

Part XII-A (Gold Control) Rule 126 L 

— Rule is reasonably related to purposes 

mentioned in Section 3 (1) of the Defence 
of India Act and does not fall outside ambit 
of Section 3 — See Defence of India Act 
(1962), S. 3 Guj I OS H fC N 17) 

Part XII-A (Gold Control) Rule 126 L 

(2) — Words ‘anv person’ in Rule 126 L (2) 
do not require that person must be autho- 
rised by name and not by description of his 
office — See Defence of India Rules (1962), 
R 3 Guj X0S D (C X 17) 

Part XII-A (Cold Control) Rule 126-L 

(2) — Authorisation under, mav be uncondi- 
tional or it mav be subiect to fulfilment of 
condition Guj 10S E (C N 17) 

Part XII-A (Gold Control) Rule 126-L 

(16) — Rule is not retrospective and must 
be construed as attracting penalty onI> in 
those cases where act or omission render- 
ing gold liable to confiscation is done after 
coming into force of rule 

Guj 103 I (C N 17) 

Part XII-A (Gold Control) Rule 12B-M 

(16) — Offence contemplated bv rule is not 
a continuing offence — (Penal Code (1860), 
Section 40 — • Continuing offence) 

Guj 103 A (C N 17) 

Part XII- \ (Gold Control) Rules 12G-M 

and 126-L — Seizure contemplated by 
Rule 126-M is seizure under Rule 126-L 
anil, therefore, gold cannot be confiscated 
under Rule 126-M unless it has been seized 
in accordance with Rule 126-L 

Guj 103 A (C N 17) 
Part XII-A (Gold Control) Rule 126-M 

— Rule does not suffer from vice of exces- 
sive delegation of legislative power — See 
Defence of India Act (1962), Section 3 

Guj 103 F (C N 17) 
Part XII-A (Gold Control) Rule 126-M 

— Rule is reasonably related to purposes 

mentioned in Section 3 (1) of the Defence 
of India Act and does not fall outside ambit 
of Section 3 — See Defence of India Act 
(1962), S. 3 Guj 103 H (C N 17) 

Part XII (Cold Control) Rule 126 P — 

Rule does not suffer from vice of excessive 
delegation of legislative power — See 
Defence of India Act (1962). Section 3 

Guj 103 II (C N 17) 
Part XII-A (Gold Control) Rule 128-P 

— Rule is reasonably related to purposes 
mentioned in Section 3 (1) of the Defence 
of India Act and docs not fall outside am- 
bit of Section 3 — See Defence of India 
Act (1962), S. 3 Guj 10S H (C N 17) 

Delhi and Ajmer Rent Control Act (33 of 

1932) 

See under Houses and Rents. 

Delhi Liquor Licence Rules (1935) 

R. 5 4 — Grant of licence in name of 

firm - — Partners do not hold licence in their 
individual name — Rule provides for grant 
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Delhi Liquor Licence Rules (conld.) 
of licence to partnership firm — See Pun- 
jab Excise Act (1 of 1914), Section 43 

Delhi 107 B (C N 24) 
R. ( 5.10 — Excise Commissioner dele- 
ting name of partner from license issued in 
name of firm - — - Writ challenging order 
objected to as infructuous because of expiry 
of annual term of licence — Provision for 
grant of licence from April to March does 
not contemplate issue of fresh licence every' 
year — Right of holders of licence cannot 
be said to be extinguished on expiry of 
term, particularly when provision for rene- 
wal exists — Objection not sustainable — 
See Punjab Excise Act (1 of 1914), S. 43 

Delhi 107 A (C N 24) 

Displaced Persons (Compensation and Re- 
habilitation) Act (44 of 1954) 

S. 24 (1) and (2) — Cancellation of 

allotment order — Powers of Chief Settle- 
ment Commissioner — Nature 

SC 672 (C N 134) 

Divorce Act (4 of 1869) 

Ss. 7 and 10 — Proceeding under Act 

— Nature of — Petition by husband — 
Wife remaining ex parte — Court cannot 
act on uncorroborated evidence of petitioner 
Mad 178 (C N 45) (SB) 

S. 10 — Petition by husband — Wife 

remaining ex parte — Court cannot act on 
uncorroborated testimony of petitioner — 
See Divorce Act (1869), S. 7 

Mad 17S (C N 45) (SB) 

S. 10 — Dissolution of marriage — • 

Petition by wife on ground of adultery 
coupled with cruelty — Proof of grave 
cruelty alone is not sufficient — Mere as- 
sertion of adultery' is also not enough 

Mad 188 A (C N 48) (SB) 
S. 22 — Decree nisi granted by Dis- 
trict Judge dissolving marriage between part- 
ies — Reference under Sections 10 and 17 
of the Act for confirmation — Cruelty' alone 
proved and not adultery — High Court is 
competent under Section 22 to grant decree 
for judicial separation 

Mad 188 B (C N 48) (SB) 

EDUCATION 

University examination — Charge of 

copy'ing at examination — Procedure to be 
adopted by Enquiry Committee — See Con- 
stitution of India, Art. 226 

Cal 207 (C N 38) 

Utkal University Regulations 

• Vol. 2, Chap. II-A, Regns. 2 (1), 9 (2) 

and 14 (1) — Choice of optional subjects 
in Pre-university Classes is entirely the right 
of candidate — University' symdicate has no 
right to change optional subject — Fourth 
optional cannot be equated to any of the 
three main optionals — Excess marks ob- 
tained over minimum in fourth optional sub- 
ject shall be added to aggregate for deter- 
mining division Orissa 67 A (C N 29) 


Education — Utkal University Regulations 
(contd.) 

Vol. 2, Chap. II-A, Regn. 9 (2) — 

Fourth optional cannot be equated to any 
of the three main optionals — ‘Excess 
marks obtained over minimum in fourth op- 
tional subject shall be added to aggregate 
for determining division — See Education 

— Utkal University Regulations, Vol. 2 
Chap. II-A, Regn. 2 (1) 

Orissa 67 A (C N 29) 

Vol. 2, Chap. II-A, Regn. 14 (1) — 

Choice of optional subjects in Pre-University 
Classes is entirely' the right of candidate — 
University' syndicate has no right to change 
optional subject — See Education — Utkal 
University Regulations, Vol. 2, Chap. II-A, 
Regn. 2 (1) Orissa 67 A (0 N 29) 

Employees’ Provident Funds Act (19 of 1952) 

S. 2- A — ‘Establishment’ — Meaning 

of — It means house of business — ■ Appli- 
cability' of Act to employ'ees in Office estab- 
lishment Mad 194 (C N 50) 

S. 2 (f) — Definition of ‘employee’ — 

Stress is laid on employee being employed 
‘in connection with work of establishment’ 

— See Employees’ Provident Funds Act 

(1952), S. 2 A Mad 194 (C N 50) 

S. 16 (I) (b) — Period of infancy must 

be calculated from the first establishment 
of factory and not from the moment of time 
when figure of 20 or more is first reached 

— Decision of Punjab High Court, Reversed 

SC 655 (C N 127) 

Essential Commodities Act (10 of 1955) 
S. 3 — Order under Section 3 — Pre- 
paration to commit offence — Not punish- 
able under Act — Seizure of truck with 
paddy in Punjab Territory' — No export 
within meaning of Para 2 — See Essential 
Commodities Act (1955), Section 8 

S C 713 (C N 143) 
S. 7 — Preparation to commit offence 

— Not punishable under Act — See Essen- 
tial Commodities Act (1955), Section 8 

SC 713 (C N 143) 

S. 7 — Charge-sheet submitted by 

police officer stating facts relating to com- 
mission of offence under Section 7 of 1955 
Act . — It is report of police officer within 
meaning of Section 190 (1) (b) fulfilling 
condition of Section 11 of 1955 Act at the 
same time — Trial can proceed under Sec- 
tion 251 A — See Criminal P. C. (1898), 
S. 251A Pat 159 (C N 25) 

S. 7A — Preparation to commit offence 

— Not punishable under Act — See Essen- 
tial Commodities Act (1955), Section 8 

SC 713 (C N 143) 
Ss. 8, 7A, 7 and 3 — Order under Sec- 
tion 3 — Punjab Paddy (Export Control) 
Order (1959), Para 2 — Preparation to com- 
mit offence — Not punishable under Act — 
Cri. Revn. No. 263 of 1965 and Cri. Misc. 
No. 224 of 1965, D/- 4-11-1965 (Punj), 
Reversed SC 713 (C N 143) 
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Essential Commodities Act {contd.) 

S. 11 — Charge-sheet submitted by 

police officer stating facts relating to com- 
mission of offence under Section 7 of 1953 
Act — It is report of police officer within 
meaning of Section 190 (1) (b) fulfilling 
condition of Section 11 of 1955 Act at the 
same time — Trial can proceed under Sec- 
tion 25IA — See Criminal P. C. (189S), Sec- 
tion 251A Pat 159 (C X 25) 

Estate Duty Act (34 of 1953) 

S, 10 — "'Entire exclusion of anv bene- 
fit” — ■ Interest in the property gifted un- 
necessary Mad 197 B (C N 51) 

S. 10 — “To tho extent of the benefit” 

— Gift with reservation of interest — Enbre 
subject-matter of the "gift not dutiable but 
only the extent of tho benefit — Benefit by 
wav of provision for maintenance — Valu- 
ation Mad 197 C (C N 51) 

S. 12 — • Applicability — Reservation, 

express or implied, of interest in property 
gifted necessary — Pros ision for mainte- 
nance of donor Insufficient to attract sec- 
tion Mad 197 A (C N 51) 

Evidence Act (1 of 1S72) 

S. 3 — Proved facts establishing guilt 

of accused — Conviction justified even if 
an von e or more of facts is not decisive — 
Criminal Appeals Nos. 297 to 300 of 1965, 
D/- 23-3-1967 (Andh Pra), Reversed 

SC 64S A (C N 124) 

S. 3 — Appreciation of evidence — 

Non-examination of some prosecution wit- 
nesses — See Evidence Act (1S72), S 14, 
Ulus, (g) Bom 166 A (C N 29) 

S. 3 ■ — Seven accused persons — Three 

accused given benefit of doubt bv reason 
of their names being not mentioned in 
F. I. R. Other accused also need not be 
acquitted on that ground — See Criminal 
P. C. (1S9S), S. 367 Bom 166 B (C N 29) 

S. 41 — Provincial Insolvency Act 

(1920), S. 4 (2) — Judgment m insolvency 
proceeding — Binding nature 

Pat 13S (C N 23) 

S. 43 • — Malicious prosecution — suit 

for damages — Criminal Court’s judgment 
as to acquittal of plaintiff — Value of — 
Sec Tort — Malicious Prosecution 

Orissa 91 C(CN 36) 
S. 50, Proviso — Contempt proceed- 
ings — Proviso to S. 50 is not applicable 
■ — Sec Civil Procedure Code (5 of 1903), 
O. 39, R. 2 (3) Raj S3 B (C N 17) 

— — S. 70 — Word “admission” in S. 70 — 
Meaning of - — Admission of execution of 
mortgage lx>nd bv mortgagor — Effect — 
S. A. No. 252 of 1961, D/- 23-4-1967 (On) 
Reversed; AIR 1927 Slad 143, Dissented 
from — See Transfer of Property Act (18S2), 
S. 59 Orissa S2 (C N 33) 

S. 90 — Person claiming to be Guzare- 

dar claiming maintenance allowance under 
S. 10 Bhopal Abolition of Jagirs and Land 


A. I. R. 1970 MAY 
Evidence Act (contd.) 

Reforms Act — Guzaredar claiming to be in 
possession of certain village in lieu of main- 
tenance till date of conversion of jagir into 
Mansab — Documents produced by plain- 
tiff thirty years old and produced from pro- 
per custody — Defendant not entering into 
witness box and not giving any evidence — 
Held, that the evidence of the plaintiff 
coupled with the document raising presump- 
tion under S. 90 was sufficient to prove 
that he was a Guzaredar and was in posses- 
sion of the village in lieu of maintenance 

Madh Pra 91 D (C N 22) 

S. 91 — Partition — Court refusing to 

admit proof of unregistered deed — Com- 
mission to ascertain details of partition, held, 
could not be issued Cal 192 (C N 32) 
Ss 101 to 104 — Suit governed by Arti- 
cle 142 Limitation Act — Burden of proof 
tha* cause of action for suit was within 
twelve years of suit is on plaintiff — See 
Limitation Act (1908), Article 142 

All 259 A (C N 46) (FB) 
Ss. 101 to 101 — Malicious prosecu- 
tion — Suit for damages — Essentials — 
Onus and presumption — See Tort — Mali- 
cious prosecution Orissa 91 C (C N 36) 

S. Ill (g) — Grounds for detention — 

Service to detenue within prescribed period 

— Proof — Absence of affidavit by State 
and non-production of relevant files — Pre- 
sumption — See Public Safety — J. and K. 
Preventive Detention Act (13 of 1964) (as 
amended in 1967), S. 8 (1) 

SC G38 A (C N 138) 
Ss. 114 Illus. (g) and 3 — Non-exami- 
nation of some of the prosecution witnesses 

— Adverse inference, when can be drawn 

— Appreciation of evidence 

Bom 166 A (C N 29) 

S. 114 — Officer according sanction 

not examined as witness — His signature 
proved but no evidence to establish that he 
had applied his mind to the case • — Held 
presumption was that sanction was duly 
accorded in absence of evidence to the cont- 
rary — See Prevention of Corruption Act 
(1917), S. 6 Delhi 102 F (C N 23) 

S. 114 — Malicious prosecution • — Suit 

for damages — Onus and presumption — 
See Tort — Malicious prosecution 

Orissa 91 C (C N 36) 

S. 114 — Audit notes prepared under 

S. 17, Co-operative Societies Act, 1912 
Presumption as to correctness of their con- 
tents — Cannot be made under section — 
See Co-operative Societies Act (1912), S. 17 
Punj 203 (C N 29) 

S. 115 — Attachment under Order 21, 

Rule 32 or Order 21, Rule 46 C. P. C. • — 
Denial by public officer that he had any 
money in his custody or denial of debt by 
garnishee — Provisions of Order 21 Rules 
5S to 63 are not attracted to such case and 
public officer or garnishee is not precluded 
from so contending and challenging validity 
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'Evidence Act (contd.) 

of attachment in spite of orders passed in 
■those proceedings — See Civil P. C. (1908), 
Order 21, Rule 52 

Andh-Pra 162 A (C N 23) 

S. 115 — Plaintiff describing land as 

rayati land in partition suit and claiming it 
as Prajadakhali land in subsequent suit 
for possession — No evidence to show that 
plaintiff intentionally made false declaration 
in partition suit and defendant prejudiced 
By it — Declaration of land either as rayati 
or prajadakhali land not relevant in parti- 
tion suit — Cannot operate as estoppel 
•against plaintiff in suit for possession 

Orissa 87 A (C N 34) 

S. 115 — Consent decree — Binding 

nature of — Principle of estoppel by judg- 
ment — Applicability — See Civil P. C. 
<1908), Order 23, Rule 3 

Raj 104 B (C N 23) 

Expenditure Tax Act (29 of 1957) 

S. 2 (g) (ii) (b) — Assessee’s impartible 

estate vested in Government under Estates 
Abolition Act — Compensation payable to 
•coparceners as sharers — Coparcener takes 
his share of compensation absolutely — 
Expenditure by assessees son for his foreign 
education, not includable in expenditure of 
‘the family — Son sharing in the compensa- 
tion money is not a defendant under S. 2 
■(g) (ii) (Is) — Neither provision under S. 4 
(ii) nor that under Section 4 (i) applicable 
— See Expenditure Tax Act (1957), S. 4 (i) 

Andh-Pra 197 B (C N 2S) 

Ss. 4 (i), 4 (ii), 19 and 2 (g) (ii) (b) — 

Assessee’s impartible estate vested in Gov- 
■ernment under Estates Abolition Act — Com- 
pensation payable to coparceners as sharers 
— Coparcener takes his share of compensa- 
tion absolutely — Expenditure by assessee’s 
son for his foreign education not includible 
in expenditure of the family — Son sharing 
in the compensation money is not a depen- 
dant under S. 2 (g) (ii) (b) — Neither pro- 
vision under Section 4 (ii) nor that under 
Section 4 (i) applicable 

Andh-Pra 197 B (C N 28) 

S. 19 — Assessee’s. impartible estate 

vested in Government under Estates Aboli- 
tion Act — Compensation payable to co- 
parceners as sharers — Coparcener takes his 
•share of compensation absolutely — Ex- 
penditure by assessee’s son for his foreign 
•education, not includible in expenditure of 
•the family — Son sharing in the compensa- 
tion money is not a defendant under S. 2 
(g) (ii) (b) — Neither provision under Sec- 
tion 4 (ii) nor that under Section 4 (i) appli- 
cable — See Expenditure Tax Act (1957), 
Section 4 (i) 

Andh-Pra 197 B (C N 28) 
Extra Provincial Jurisdiction Act (47 of 1947) 

S. 3 — Assam Sales Tax Act was valid- 
ly extended to Shillong Administered Areas 
by Central Government by Notification of 


Extra Provincial Jurisdiction Act (contd.) 
April 18, 1948 — Reply of Central Gov- 
ernment is conclusive under Section 6 (2) 
- — See Sales Tax - — Assam Sales Tax Act 
(17 of 1947) Preamble 

SC 724 B (C N 147) 
S. 4 — Assam Sales Tax Act was valid- 
ly extended to Shillong Administered Areas 
by Central Government by Notification on 
April 18, 1948 — Reply of Central Gov- 
ernment is conclusive under Section 6 (2) 

— See Sales Tax — Assam Sales Tax Act 
(17 of 1947) Preamble 

SC 724 B (C N 147) 

S. 6 — Question whether Dominion 

of India was entitled to exercise extra 
provincial jurisdiction over the Shillong Ad- 
ministered Areas on April 15, 1948, is not 
a pure question of fact but relating to a fact 
of State which is peculiarly within cogniz- 
ance of Central Government 

SC 724 A (C N 147) 

S. 6 (2) — Assam Sales Tax Act was 

validly extended to Shillong Administered 
Areas by Central Government by Notifica- 
tion of April IS, 1948 — Reply of Central 
Government is conclusive under Section 6 
(2) — See Sales Tax • — Assam Sales Tax 
Act (17 of 1947), Preamble 

SC 724 B (C N 147) 

Fatal Accidents Act (13 of 1855) 

S. 1-A — Motor accident — Negligence 

— Accident taking place on off-side of 
road — Presumption — Principle of res 
ipsa loquitur — Applicability 

Madh-Pra 86 A (C N 21) 

S. 1-A — Damages — Quantum of — 

Factors to be considered 

Madh-Pra 86 B (C N 21) 

Foreign Exchange Regulation Act (7 of 1947) 

S. 12 (1) — Submission of declaration 

in terms of Section 12 (1) — Validity 

Cal 204 (C N 36) 

Fundamental Rules 

See under Civil Services. 

General Clauses Act (10 of 1897) 

S. 3 (8), (58) (b) and (60) (c) — Union 

Territory — Order of requisition of plot 
for defence purpose passed by Administra- 
tor — Opinion of Administrator is opinion 
of Central Government — See Defence of 
India Act (1962), S. 29 (1) 

Goa 80 C (C N 14) 
S. 3 (8) — Union Territory — Compe- 
tency of Administrator to pass order for re- 
quisition of plot for defence purpose — See 
Defence of India Act (1962), S. 29 (1) 

Goa 80 D (C N 14) 

S. 15 — Though General Clauses Act 

is not strictly applicable in construction of 
Gold Control Rules embodied in Ch. XIIA 
of Defence of India Rules, 1962 principle 
embodied in S. 15 can be relied on to hold 
that where power to appoint any person to 
execute any function is conferred, such ap- 



General Clauses Act (contd.) 

E ointment may be made either by name or 
v virtue of office — See Defence of India 
Rules (1962), R. 3 Guj 108 D(CN 17) 

S. 58 (b) — See Defence of India Act 

(1962), S. 29 (1) Goa SO D (C N 14) 

Government of India Act (1933), (26 Geo 
VI Edvv 8 (3)) 

S. 221 (2) — Pre-Constitution Judge 

continuing to be judge under Constitution 
— His nght in respect of pension under 
Govt, of India (High Court Judges) Order 
1937 under S. 221 (2) is not affected by 
High Court (Conditions of Service) Act 
1954 — See Constitution of India, Arti- 
cle 221 (2) All 268 B (C N 43) (FB) 
Government of India (High Court Judges), 
Order, 1937 

• Pre-Constitution judge continuing to be 

Judge under Constitution — - His right to 
pension under Govt, of India (High Court 
Judges) Order 1937 is not affected bv High 
Court (Conditions of Service), Act 1934 
— See Constitution of India, Art. 221 (2) 
All 268 B (C N 45) (FB) 
Gur (Movement Control) Order (1963) 

— - — Cl. 3 — Prosecution for exporting gur 
without permit — Repeal of Order — Pro- 
secution relating to period prior to repeal 
can continue even after repeal of Order 

SC 634 A (C N 126) 

Iligh Court Judges (Conditions of Service) 
Act (28 of 1954) 

See under Civil Services. 

HIGH COURT RULES AND ORDERS 
— Patna High Court Rules and Circular 
Orders 

Vol. 1, Preliminary' Chapter, R. 10 — 

Receipt of plaint bv post is barred — See 
Tenancy Laws — Bihar Tenancy’ Act (8 of 
1885), S. 106 Pat 136 (C N 22) 
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Hindu Law of Inheritance (Amendment) Act 
(contd.) 

and AIR 1935 All 203, Overruled 

SC 789 (C N 166) 


Hindu Marriage Act (25 of 1953) 

S. 24 — Interim maintenance to wife 

whether includes needs of minor_ child Jiving, 
with her — (Quaere) — See Criminal P, G- 
(1898), S. 488 (1) Delhi 9S C (C N 22> 

HOUSES AND RENTS 

— Bombay Housing Board Act (G9 of 10-4 S)- 

S. 53-A (1A) — Order of eviction — 

Competent Authority must disclose details to- 
delinquent Bom 177 A (C N 32) 

— — S. 53-C — Order of eviction — Appel- 
late authonty cannot tale note of subse- 
quent events to confirm order 

Bom 177 B (C N 32) 

— Delhi and Ajmer Rent Control Act (38- 
of 1952) 

S 13 (1) Proviso — Court merely 

proceeding on basis of compromise be- 
tween parties — Decree is in contraven- 
tion of Sec. 13 (1) and is nullity 

SC 794 (C N 1G7) 

— U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) 

Ss. 3(1), 3 (3) and 7-F — When the 

State Government acting under S, 7-F sets 
aside order of Commissioner revoking per- 
mission, Order under Section 3 (1) granting 
permission is revived 

SC 763 (C N 159> 
S. 7-F — Order of Commissioner revok- 
ing permission — Setting aside of, under 
S. 7F — Order under S. 3 (1) gets revived — 
Sec Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 
1947), S. 3 (1) SC 763 (C N 159) 


Hindu Law 

— ^—Impartible estate — Incidents of — 
Right of junior members for maintenance is 
governed by custom — Income of estate 
is not joint family income 

Andh Pra 197 A (C N 28) 

-Marriage — Essential ceremonies — 

Saptapadi - — It is taking of seven steps by 
bridegroom and bride jointly before sacred 
fire - — It is not taking of seven rounds around 
fire Raj S3 A (C N 17) 

Hindu Law of Inheritance (Amendment) 
Act (2 of 1929) 

— -S. 1 — Act applies even when a 
Hindu male dies intestate before 21-2- 
1929 but is succeeded by female heir who 
dies after that date — AIR 1934 Mad 133 


Hvdcrabad Agricultural Debtors’ Relief Ac* 
(IG of 193G) 

See under Debt Laws. 

Income-tax Act (11 of 1922) 

-S. 2 (11) (i) (a) proviso — “Previous 

year”, interpretation of — Expression "where 
m respect of a particular source of income, 
profits and gains”, in proviso to S, 2 (11) 
(i) (a) — Meaning SC 691 (C N 139> 

S. 2-3 (4) — - Best judgment assessment 

— Power of — Power is not arbitrary — - 
Assessment must be based on some relevant 
material — See Orissa Agricultural Income 
Tax Act (2 » of 1947), S. 20 (4) 

SC 670 (C N 132) 

S. 23 (5) as amended by Section 14 of 

Finance Act 1950 — Tax payable by regis- 
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Income-tax Act (1922) (contd.) 
tered firm — Assessment of, independent- 
ly of tax payable by individual Dartners 
of the firm on their shares of profit — 
Such assessment cannot be challenged 

SC 778 B (C N 164) 
— — — S. 33-B (3) — Remedy open under 
S. 33-B (3), filing writ petition — Strong 
case must be made out for entertaining writ 
petition — See Constitution of India, Arti- 
cle 226 SC 645 B (C N 123) 

S. 46 — Principles of priority — Exe- 
cuting Court should be specifically moved 
— Attachment by collector in independent 
proceedings for recovery of arrears under 
S. 46 would not suffice for enforcing prio- 
rity — See Civil P. C. (1908), S. 73 

Mad 190 A (C N 49) 

S. 46 — Government debt — Priority 

of — Lots attached by decree-holder — 
Government must apply to Executing Court 
before particular sale proceeds are distribut- 
ed to decree-holder after sale of those par- 
ticular lots — Government’s claim cannot be 
enforced against the amount realised in 
execution by sale of lots and paid over to 
attaching decree-holder long before the ap- 
plication by Government — See Civil P. C. 
(1908), S. 73 Mad 190 B (C N 49) 

Income Tax Act (43 of 1961) 

Ss. 271 (1) and 297 (2) (g) — Assessee 

committing default under 1922 Act — 
Case falling within terms of Section 297 
(2) (g) — Assessee will be liable to penalty 
as provided by Section 271 (1) — Sec- 
tion 271 applies mutatis mutandis to pro- 
ceedings relating to penalty initiated in 
accordance with Section 297 (2) (g) 

SC 778 D (C N 164) 

S. 271 (2) — Validity — Registered 

firm committing default attracting nenalty 

— Section deeming it to be an unregis- 

tered firm for the purpose of imposition 
of penalty — No question of discrimina- 
tion under Article 14 of the Constitution 
arises SC 778 E (C N 164) 

S. 297 (2) (g) — Validity — Not vio- 
lative of Art. 14 of the Constitution 

SC 778 C (C N 164) 

S. 297 (2) (g) — Assessee committing 

default under 1922 Act • — Case falling 
within terms of S. 297 (2) (g) — Assessee 
will be liable to penalty as provided by 
S. 271 (1) — S. 271 applies mutatis mu- 
tandis to proceedings relating to penalty 
initiated in accordance with S. 297 (2) (g) 

— See Income Tax Act (1961), S. 271 (1) 

SC 778 D (C N 164) 

Industrial Disputes Act (14 of 1947) 

S. 2 (k) — Individual dispute in esta- 
blishment espoused by outside Union hav- 
ing 25 per cent workmen of_ concerned 
establishment as members — Individual dis- 
pute held was transformed into ‘industrial 
dispute’ SC 737 (C N loO) 


Industrial Disputes Act (contd.) 

S. 25F — Claim for retrenchment com- 
pensation — When maintainable under 
Section 15, Payment of Wages Act (1936) 
— See Payment of Wages Act (1936), S. 15 
Orissa 76 C (C N 31) 

Insurance Act (4 of 1938) 

S. 31A — Plaintiff firm appointed as 

special representative of Insurance Company 
under an agreement dated 1-6-1954, for 
procuring business through employment of 
agents or field workers — Certain monthly 
allowance and flat rate commission fixed' 
under agreement — Plaintiff neither insur- 
ance agent nor principal. Chief or special 
agent of insurance company — Held, as the 
Insurance Company was prohibited under 
Section 40 (1), of Insurance Act from making 
any payment to plaintiff in terms of agree- 
ment and as there was no legal liability on 
it no such liability could be binding on life 
Insurance Corporation — See Life Insurance 
Corporation Act (1956), S. 7 

Cal 193 (C N 33) 

S. 40 — Plaintiff firm appointed as 

special representative of Insurance Company 
under an agreement dated 1-6-1954, for 
procuring business through employment of 
agents or field workers — Certain monthly 
allowance and flat rate commission fixed’ 
under agreement — Plaintiff neither insur- 
ance agent nor principal, Chief or special 
agent of insurance company — Held, as the 
Insurance Company was prohibited under 
Section 40 (J ), of Insurance Act from making 
any payment to plaintiff in terms of agree- 
ment and as there was no legal liability 
on it no such liability could be binding on 
Life Insurance Corporation — See Life- 
Insurance Corporation Act (1956), S. 7 

Cal 193 (C N 33> 

J. and K. Law Consolidation Act (4 of Smt- 
1977) 

S. 4 (1) (b) — Constitution of Jammu 

and Kashmir, Section 157 — Advice tender- 
ed by Board of Judicial Advisers is binding 
only so long as it is not expressly or implied- 
ly overruled bv the Supreme Court. 

J and K 72 B (C N 15) (FB) 

J. fc K. Preventive Detention Act (13 of 
1964) 

See under Public Safety. 

Jammu and Kashmir Right of Prior Pur- 
chase Act (2 of Smt. 1983) 

Ss. 14 and 15 — Sale of agricultural 

land situated within town area limits — 
Right of prior purchase is to be governed 
by S. 14 and not S. 15 — Expression “urban 
immovable property’ as conceived by the- 
Act does not embrace within its ambit agri- 
cultural lands situate in a town 

J & K 72 A (C N 15} ( FB > 
S. 15 — Sale of agricultural land situat- 
ed within town area limits — Eight of prior 
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J. and K. Right of Prior Purchase Act {contd.) 
purchase is to be governed by S. 14 and 
not S. 15 ■ — Expression “urban immovable 
property” as conceived by the Act does not 
■embrace within its ambit agricultural lands 
situate m a town — See Jammu and Kashmir 
Right of Prior Purchase Act (2 of 1983), 
S. 14 J & K 72 A (C N 15) (FB) 

Land Acquisition Act (1 of 1894) 

S 4 — Market value of land — Deter- 
mination — Evidence — Acquired land 
agricultural — Agreement for sale of same 
land entered into about three months prior 
to notification under S 4 — Evidentiary 
value — - Purchaser and purpose of purchase 
bona fide — - Such agreement though does 
not create "interest in property” as requir- 
ed by S. 54, Transfer of Property Act, is still 
best evidence — - Under such agreement price 
fixed at Rs. 51,000 but earnest money only 
at Rs. 2,000 — Agreement also stipulating 
nine months, with provision of extension 
for six months more for vacation of land 
after payment of price — Yet such 
agreement reflects market value of 
that land as on date of notification under 
S 4 — See Land Acquisition Act (1894), 
S. 23 Guj 91 (C N 14) 

S 18 — Jurisdiction of Court in refer- 
ence under Section 18 — It cannot award 
compensation more than claimed before 
Collector — See Land Acquisition Act 
(1891), S. 23 Mad 184 B (C N 47) 

— Ss. 23 and 4 — Market value of land — 
Determination — Evidence — Acquired land 
agricultural — Agreement for sale of same 
land entered into about three months prior 
to notification under S. 4 — Evidentiaxy 
value — Purchaser and purpose of purchase 
bona fide — Such agreement though docs 
not create “.nterest in property” as required 
by S. 54, Transfer of Property Act, is still 
best evidence — Under such agreement 
price fixed at Rs. 51,000 but earnest money 
only at Rs. 2,000 — Agreement also stipu- 
lating nine months, with provision for ex- 
tension for six months more for vacation of 
land after payment of price — Yet such 
agreement reflects market value of that land 
as on date oF notification under S. 4 — 
(Transfer of Property Act (1882), S. 54) 

Guj 91 (C N 14) 

S. 23 — Valuation — Site valued as 

house-site — Trees standing thereon cannot 
be valued as fruit-bearing trees — Value of 
trees as timber or fuel may be taken 

Mad 1 84 A (C N 47) 

Ss. 23, 53 and 18 — Jurisdiction of 

Court in reference under Section IS ■ — It 
cannot award compensation more than 
claimed before Collector 

Mad 134 B (C X 47) 

8. 50 (2) (as amended by Gujarat Act 

20 of 1963) Local authority taking advan- 
tage of Section 50 (2) cannot invoke pro- 
visions of Order 1, Rule 10, Civil P. C. — 


Land Acquisition Act (contd.) 

See Land Acquisition Act (1891), S. 53 

Guj 81 A (C N 13) 

S. 50 (2) (as amended by Gujarat Act 

20 of 1965) — By reason of its being 
directed to appear and adduce evidence 
under S. 50 (2), local authority does not 
become necessary or proper party in pro- 
ceeding under Act — Expression 'to appear 
and adduce evidence’ — Meaning — (1909) 
13 Cal \VN 116, Dissent, from — Civil P. C. 
(190S), O. 1, Rr. 3 and 10 

Guj 81 B (C N 13) 

S. 53 — In view of specific provision 

under S 50 (2) of Act for advantage of 
local authority having right to be before 
Court, it cannot invoke provisions of O. 1, 
R 10 of Civil P. C. Guj 81 A (C N 13) 
S 53 — Jurisdiction of Court in refer- 
ence under S 18 — It cannot award com- 
pensation more than claimed before Collec- 
tor — See Land Acquisition Act (1894), 
S. 23 Mad 184 B (C N 47) 


Letters Patent 

(Cal) Cl. 15 — ‘Judgment’ meaning of 

Cal 212 A (C N 39) 

(Mad). Clause 15 — Appeal under — • 

No inhibition against interference on facts 
— Comparison with powers under Sec. 100, 
Civil P. C Mad 200 B (C N 53) 

Life Insurance Corporation Act (31 of 1936) 

Ss. 7, .36 — Insurance Act (1938), 

Ss. 40, 31-A — Plaintiff firm appointed as 
special representative of Insurance Company 
under an agreement dated 1-6-1954, for 
procuring business through employment of 
agents or field workers — Certain monthly 
allowance and flat rate commission fixed 
under agreement — Plaintiff neither insu- 
rance agent nor principal, chief or special 
agent of insurance company — Held 
as the insurance Company was prohibited 
under S. 40 (1) of Insurance Act from mak- 
ing any payment to plaintiff in terms of 
agreement and as there was no legal liabi- 
lity on it no such liability could be binding 
on Life Insurance Corporation 

Cal 193 (C N 33) 
S. 36 — Plaintiff firm appointed as spe- 
cial representative of Insurance Company 
under an agreement dated 1-6-1951, for pro- 
curing business through employment of 
agents or field workers — Certain monthly 
allowance and flat rate commission fixed 
under agreement — Plaintiff neither Insu- 
rance agent nor principal, chief or special 
agent of insurance company — Held as the 
Insurance Company was prohibited under 
S. 40 (1), of Insurance Act from making 
any payment to plaintiff in terms of agree- 
ment and as there was no legal liability on 
it no such liability' could be binding on Life 
Insurance Corporation — See Life Insurance 
Corporation Act (1936), S. 7 

Cal 193 (C N 33) 
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Limitation Act (9 of 1908) 

Art. 62 — Bhopal Abolition of Jagtrs 

and Land Reforms Act (10 of 1953), S. 10 

— Suit for arrears of maintenance by 
'Guzarcdar — Art. 62 is applicable 

Madh P ra 91 F (C N 22) 

Articles 62, 97, 115, 116 and 120 — 

Applicability — Suit by vendee against 
vendor for refund of consideration — Sale 
found to be void for want of subsisting 
interest in vendor — Article 97 does not 
apply — Starting of limitation is dale when 
money was received — Suit filed more than 
'6 years after such date held barred whe- 
ther Article 62 or Article 115 or Article 116 
or Article 120 is applicable 

Orissa 89 A (C N 35) 

Article 97 — Suit by vendee against 

vendor for refund of consideration — Sale 
"found to be void for want of subsisting inte- 
rest in vendor — Article 97 does not apply 

— See Limitation Act (1908), Article 62 

Orissa 89 A (C N 35) 

Article 115 — Suit by vendee against 

vendor for refund of consideration — Sale 
'found to be void for want of subsisting inte- 
rest in vendor — Whether Art. 62 or Arti- 
cle 115 or Art. 116 or Art. 120 is applicable 

— See Limitation Act (1908), Art. 62 

Orissa 89 A (C N 35) 
Art. 116 — Applicability — See Limi- 
tation Act 11908), Art. 62 

Orissa 89 A (C N 35) 

Articles 120 and 131 — Relative scope 

•of Articles. AIR 1914 Mad 377 (FBI, Diss. 

Madh Pra 91 E (C N 22) 

Article 120 — Applicability — See 

Limitation Act (1908), Article 62 

Orissa 89 A (C N 35) 
- — —Article 131 — Relative scope of Arti- 
-cle 131 and Article 120. AIR 1914 Mad 
'377 (FB), Diss. — See Limitation Act (1908), 
Article 120 Madh Pra 91 E (C N 22) 

Articles 142, 144 — Applicability — 

Dispossession and adverse possession — 
Distinction — Burden of proof — Suit for 
possession — Title established but tenancy 
not proved — Article 144 and not Arti- 
•cle 142 applies — Failure of defendant to 
; prove adverse possession — Plaintiff is en- 
titled to decree. AIR 1946 All 389, Over- 

— ruled All 289 A (C N 46) (FB) 

Articles 142, 144 — - Suit for possession 

✓of immovable property — Adverse posses- 
sion of defendant established — Suit must 
fail regardless of consideration whether 
Article 142 or Article 144 is applicable 

All 289 B (C N 46) (FB) 

Article 142 — Terms “dispossession' 

••and “discontinuation” — - Meaning 

AH 289 C (C N 46) 

Limitation Act (36 of 1963) 

Article 74 — Suit for damages for mali- 
cious prosecution — In criminal case protest 
jpetition filed by complainant against drop- 
ping of proceedings against accused — Pro- 


Limitation Act (1963) (contd.) 
test petition cannot be treated as continua- 
ton of the proceedings — Proceedings termi- 
nated on the day when they were dropped 

— Limitation will necessarily commence 
from that date of termination 

Orissa 91 B (C N 36) 
Article 136 — Execution though start- 
ed more than 12 years before still continu- 
ing — Plea of bar under section is not sus- 
tainable — See Civil P. C. (1908) S 48 

Cal 206 A (C N 37) 

M. P. Abolition of Proprietary Right 3 
(Estates, Mahals, Alienated Lands) Act 
(1 of 1951) 

See under Tenancy Laws 

Madhya Pradesh General Clauses Act 
(3 of 1958) 

S. 2(24) — Movable property — In- 
cludes electric energy — See Sales Tax — 
Madhya Pradesh General Sales Tax Act 
(2 of 1959), S. 2(d) & (g) 

SC 732 A (C N 149) 

Madhya Pradesh General Sales Tax Act 
(2 of 1959) 

See under Sales Tax 

Madras Commercial Crops Markets Act 
(20 of 1933) 

S. 4 — Notification under S. 5 of 

Madras Act must be deemed to be notifi- 
cation under S. 3 of Mysore Act 27 of 
1966 as per S. 154(l)(a) of the Mysore Act 
— See Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of I960), S. 3 
Mys 114 V (C N 30) 

S. 11(1) — Market fee — Levy is on 

first sale by producer inside yard or out- 
side market — Character of impost is 
that of fee and not that of tax — S. 65 
of Mysore Act 27 of 1966 has striking 
resemblance with S. 11(1) of Madras Act 

— See Mysore Agricultural Produce Mar- 

keting (Regulation) Act (27 of 1966), 
S. 65 Mys. 114 F (C N 30) 

Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act (26 of 1948) 

See under Tenancy Laws 

Madras Impartible Etates Act (2 of 
1904) 

See under Tenancy Laws 

Maharashtra Municipalities Act (40 o? 
1965) 

See under Municipalities 

Maharashtra Municipalities Election Rules 
(1966) 

See under Municipalities 
Mahomedan Law 

Succession and administration — De- 
volution of inheritance — Death of Maho- 
medan intestate — Heirs take as tenants- 
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Mahomednm Law {contd.) 
in-common in specific shares — Theory 
of representation not recognised — ■ Wi- 
dow and minor children left as heirs — 
Management of estate assumed by wi- 
dow’s father, and income spent for main- 
tenance and education of heirs — Acqui- 
sition of new property m widow’s name 
— No evidence to show that any surplus 
from income of estate was utilised for ac- 
quisition — Newly acquired properly 
held not partible — Section 90. Trusts 
Act, did not apply — Order of Kailasam 
J. in A S. No. 402 of 1961 (Mad), Reversed 
Mad 200 A (C N 53) 

Motor Vehicles Act (4 of 1939) 

S 57 (2) — Application for grant of 

permit — Non-mention of date from 
which permit is sought to be effective — 
Application is not invalidated 

Onssa 72 A (C N 30) 

Sec 57 (2) — Onssa Motor Vehicles 

Rules (1940), Rules 54, 52-E and 57 — 
Application for grant of permit — There 
being no vacancy. Secretary, State Trans- 
port Authonty refusing to accept applica- 
tion under Rule 54 — Direction to apply 
afresh when called for — Omission to 
apply in terms of applications — Held. 
Secretary not being competent to refuse 
application, there was no proper disposal 
of application and it was still pending 

Onssa 72 B (C N 30) 

Ss 57 (8), 58. 64. 64-A — Application 

for grant of permit for vehicles — Death 
of applicant — Regional Transport Autho- 
rity can substitute person succeeding to 
possession of deceased’s vehicles — AIR 
1968 Pat 385, Reversed; AIR 1957 All 471. 
Overruled SC 759 (C N 158) 

S. 58 — Application for renewal of 

permit — Death of applicant — Regional 
Transport Authority can substitute per- 
son succeeding to possession of vehicles 
— See Motor Vehicles Act (1939). S. 57(8) 
SC 759 (C N 158) 

Ss. 59 and 61 — Applicant for stage 

carriage Permit dying pending his appli- 
cation — Substitution of his legal repre- 
sentative as applicant — Substitution not 
possible Andh Pra 178 (C N 25) 

S. 61 • — Applicant for stage carriage 

permit dying Pending his application — 
Substitution of his legal representative as 
applicant — Substitution not possible — 
See Motor Vehicles Act (1939). S 59 

Andh Pra 178 (C N 25) 

-S. 64 — Appeal — Death of appellant 

— Appellant’s successor can be substi- 
tuted — See Motor Vehicles Act (1939), 
S. 57(8) SC 759 (C N 158) 

S. 64-A — Revision — Death of ap- 
plicant — Successor can be substituted 
— See Motot Vehicles Act (1939). S. 57(8) 
SC 759 (C N 158) 

S. 95 (2) (b) — Liability of Insurance 

Company — Bus involved in accident in- 


Motor Vehicles Act (contd.) 
sured against third party risks — Both 
the parents of claimant travelling in bus 
and meeting death — Insurance Company 
held liable under S. 95(2) (b) second part 
to pay Rs 2,000/- as compensation for 
each of the two passengers 

Madh Pra 86 C (C N 21) 

Multi-Unit Co-operative Societies Act 
(6 of 1942) 

See under Co-operative Societies 


MUNICIPALITIES 

— Bombay Municipal Boroughs Act (18 
of 1925) 


S 61 — Competency of municipality 

to collect octroi — See Municipalities — 
Saurashtra Terminal Tax and Octroi Or- 
dinance (47 of 1949), S 3 

SC 685 A (C N 137) 


Ss 99. 104, 105 — Settlement of ac- 
counts periodically under S 99 — Furni- 
shing of particulars by merchant is condi- 
tion precedent 

SC 685 B (C N 137) 

S 99 — Issue of demand notice In 

respect of octroi due without settling ac- 
counts — Grievance as to amount claimed 
— Proper remedy is to prefer appeal 
under S 110 — See Municipalities — 
Bombay Municipal Boroughs Act (18 of 
1925), S. 110 

SC 685 C (C N 137) 
S 104 — Failure to furnish particu- 
lars under S. 99 — Effect — See Munici- 
palities — Bombay Municipal Boroughs 
Act (18 of 1925). S. 99 

SC 683 B (C N 137) 


S. 105 — Failure to furnish parti- 
culars under S. 99 — Effect — See Muni- 
cipalities — Bombay Municipal Boroughs 
Act (18 of 1925). S. 99 

SC 685 B (C N 137) 

Ss. 110, 99 — Issue of demand notice 

in respect of octroi dues without settling 
accounts — Grievance as to amount claim- 
ed — Proper remedy is to prefer appeal 
under S. 110 

SC 685 C (C N 137) 


— Maharashtra Municipalities Act (40 of 
1965) 

Ss. 41 48. 44. — Maharashtra Munici- 
palities Election Rules CISCO). Rule 63 — 
Occurrence of vacancy due to resignation 
by Councillor — Holding of by-election 
— Satisfaction by Collector that resigna- 
tion is tendered validly is condition pre- 
cedent Bum 170 (C N 31) 

• S. 44 — Occurrence of vacancy due 

to resignation by Councillor — Holding 
of by-election — Satisfaction by Collec- 
tor that resignation is tendered validly is 
condition precedent — See Municipalities 
— Maharashtra Municipalities Act (40 of 
1965). S. 41 Eom 170 (C N 31) 
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Municipalities — Maharashtra Munici- 
palities Act (contd.) 

S. 48 — Occurrence of vacancy due 

to resignation by Councillor — Holding 
•of by-election — Satisfaction by Collec- 
tor that resignation is tendered validly is 
•condition precedent — See Municipalities 

— Maharashtra Municipality Act (40 of 

1965), S. 41 Bom 170 (C N 31) 

— Maharashtra Municipalities Election 
Rules (1960) 

R. 63 — Occurence of vacancy due 

to resignation by Councillor — Holding of 
by-election — Satisfaction by Collector 
that resignation is tendered validly is 
-condition precedent — See Municipalities 

— Maharashtra Municipalities Act (40 of 

1965), S. 4l Bom 170 (C N 31) 

— Saurashtra Terminal Tax and Octroi 
Ordinance (47 of 1949) 

— — — Ss. 3 and 4 — Framing of Octroi 
Rules under Section 4 by Government — 
■Collection of Octroi by Municipality under 
those Rules — Framing of independent 
Rules by Municipality — Consequent with- 
drawal of Government Rules — Declara- 
tion of Municipal Rules as illegal, subse- 
quently — Municipality can still collect 
octroi SC 685 A (C N 137) 

S. 4 — Competency of Municipality 

to collect octroi — See Municipalities • — 
Saurashtra Terminal Tax and Octroi 
Ordinance (47 of 1949). S. 3 

SC 685 A (C N 137) 

— U. P. Municipalities Act (2 of 1916) 

S. 97 — Contract in writing — Con- 
tract need not be contained in one docu- 
ment signed by both parties 

SC 729 (C N 148) 


Mysore Agricultural Produce Markets 
Act (16 of 1939) 

Preamble (now repealed by Act 27 

•of 1966) — Rule 4 .under the Act is 
within rule-making power — See Mysore 
Agricultural Produce Markets Act (16 of 
1939 now repealed by Act 27 of 1966), 
S. 17 Mys 114 C (C N 30) 

Ss. 3 (b), (d) and 4 — Notified area 

•and Market — They do not have refer- 
ence to -same area ■ — Notified area is 
"Market area of new Act 27 of 1966 and 
Market is' Market of new Act 

Mys 114 B (C N 30) 

S. 4 — Notified area and Market • — 

‘They do not have reference to same area 
— Notified area is Market area of new 
Act 27 of 1966 and Market is Market of 
-new Act — See Mysore Agricultural Pro- 
•duce Markets Act (16 of 1939 now repeal- 
-ed by Act 27 of 1966), S. 3 (b) 

Mys 114 B (C N 30) 
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Mysore Agricultural Produce Markets 
Act (contd.) 

S, 6 — Market Yard — Clear intend- 
ment of Act is that there should be Mar- 
ket Yard to which Rule 4 refers — R. 4 
is within rule-making power — See My- 
sore Agricultural Produce Markets Act 
(16 of 1939 now repealed by Act 27 of 
1966), S. 17 Mys. 114 C (C N 30) 

Ss. 17 and 6 and Preamble — Market 

Yard — Clear intendment of Act is that 
there should be Market Yard to which 
Rule 4 refers — Rule 4 is within rule- 
making power Mys 114 C (C N 30) 

Mysore Agricultural Produce Marketing 
(Regulation) Act (27 of 1966) 

Preamble — Levy of Market fee — 

Validity — Pith and substance of subject- 
matter of Act falls within entries 26 and 
28 of State List — Entry 65 in State List 
authorises legislation in respect of fees 
regarding all matters in the List — Imposi- 
tion of fee with respect to sales made in 
course of inter-State trade and commerce 
is only incidental to main legislation and 
hence within competence of State Legis- 
lature — See Mysore Agricultural Pro- 
duce Marketing (Regulation) Act (27 of 
1966). S. 65 Mys 114 G (C N 30) 

Preamble — Validity of S. 10 — Re- 
presentation of agriculturists on first mar- 
ket committee — Having regard to pur- 
pose of Act provision is valid — See My- 
sore Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), S. 10 

Mys 114 J (C N 30) 

Preamble — Protection of interest of 

agriculturists is primary object of Act — 
See Mysore Agricultural Produce Market- 
ing (Regulation) Act (27 of 1966), S. 41 

Mys 114 M (C N 30) 

Preamble — Purpose of Act is to 

avoid exploitation of producer through 
middlemen — See Mysore Agricultural 
Produce Marketing (Regulation) Act (27 
of 1965), S. 78 Mys 114 P (C N 30) 

Preamble — Act does not empower 

market-committee to restrict purchase 
made by retailer — See Mysore Agricul- 
tural Produce Marketing (Regulation) 
Act (27 of 1966), S. 148 

Mys 114 Z (C N 30) 

S. 2(l)(iii) — Agricultural Produce 

— Definition of — Authority to State 
Government to declare produce not enu- 
merated in definition as agricultural pro- 
duce — Delegation is not beyond bounds 
of permissive delegation 

Mys 114 I (C N 30) 

S. 2(2) — Old market committee ac- 
quires status of market-committee under 
Act of 1966 within meaning of S. 2(2) — • 
See Mysore Agricultural Produce Market- 
ing (Regulation) Act (27 of 1966). S. 148 
Mys 114 U (C N 30) 

S. 2(2) — Agricultural produce — • 

Meaning of — Jaggery is 'agricultural 
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Mysore Agricultural Produce Marketing 
(Regulation) Act (contd.) 
produce’ within definition 

Mys 114 X (C N 30) 

S. 2(8) — Commission agent under 

S. 78 is only del credere agent — He does 
not incur any risk by being del credere 
agent — See Mysore Agricultural Pro- 
duce Marketing (Regulation) Act (27 of 
1966). S. 78 Mys 114 P (C N 30) 

■ - S. 2(37) — Act does not empower 
market-committee to restrict purchase 
made by retailer — Bye-law 23(11) (b) (i) 
of Bellary Market Committee is invalid 
• — See Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966). 
S. 148 MVS 114 Z (C N 30) 

S 3 — Levy of market-fee — Condi- 
tions precedent — There should be Mar- 
ket area. Market and Market Yard — See 
Mysore Agricultural Produce Marketing 
(Regulation) Act (27 of 1966). S 65 

Mys 114 A (C N 30) 
— — Ss. 3 and 154(1) (a) — Scope — Noti- 
fication under S. 5 of Madras Act must be 
deemed to be notification under Sec 3 of 
19C6 Act as per S 154 (l)(a) — That agri- 
cultural produce under 196G Act is called 
commercial crop under Madras notifica- 
tion is of no effect — Held that Items 3 
to 16 enumerated in bye-law 12(1) of Bye- 
laws made by Bellary market-committee 
were already declared as commercial 
crops under Madras Act and. therefore. 
Bye-law 12(1) was valid 

Mys 114 V (C N 30) 

• S 4 — Levy of market-fee — Condi- 

tions precedent — There should be Mar- 
ket area. Market and Market Yard — See 
Mysore Agricultural Produce Marketing 
(Regulation) Act (27 of 19CG), S. 65 

Mys 114 A (C N 30) 

Ss. 4. 6 and 154(1), Proviso (a) — 

Markets and Market areas — Effect of 
Section 154(1). Proviso (a) — Though 
called by different names under repealed 
Acts they should "be deemed to be Markets 
and Market areas under Act of 196G 

Mys 114 D (C N 30) 

• S. 4 - — Levy of market-fee - — Condi- 
tions precedent — There should be market 
yard — Non-existence of market-yards 
under repealed enactments — Whether 
fee could be recovered under Act of 1966 
•— See Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966). S. G5 

Mys 114 E (C N 30) 
— ■ — S 6 — Levy of market-fee — Con- 
ditions precedent — There should be mar- 
ket area. Market and Market Yard — See 
Mysore Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), S. 65 

Mys 114 A (C N 30) 

• S. 6 — Notified area and Market in 

repealed Act 16 of 1939 — They do not 
have reference to same area • — Notified 
area is Market area of new Act 27 of 1966 
and Market is Market of new Act — See 
Mysore Agricultural Produce Markets Act 


Mysore Agricultural Produce Marketing 
(Regulation) Act (contd.) 

(16 of 1939 now repealed by Act 27 of 
1966), S. 3(b) Mys 114 B (C N 30) 

S, 6 — Markets and Market areas — - 

Effect of S. 154(1) (a) — Though called by 
different names under repealed Acts they 
should be deemed to be Markets and Mar- 
ket areas under Act of 1966 — See My- 
sore Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), S 4 

Mys 114 D (C N 30) 
S 6 — Levy of market-fee — Condi- 
tion precedent — There should be mar- 
ket yard — Non-existence of market- 
yards under repealed enactments — Whe- 
ther fee could be recovered under Act of 
1966 — See Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 19GG), 
S 65 Mys 114 E (C N 30) 

S. 8 (1) (b). Proviso (li) (b) — R. 76 

is repugnant to provisions of Proviso (n) 
(b) to S. 8(1) (b) of 1966 Act — Rule is 
invalid to that extent — See Mysore 
Agricultural Produce Marketing Rules 
(1968). R 76 Mys 114 S (C N 30) 

S. 8(1) (b), Proviso (li) (b) — Purchase 

for retail sale — If trader makes pur- 
chase to which sub-clause refers, no license- 
is necessary — License is not necessary 
even to make retail sale of goods so pur- 
chased Mys 114 T (C N 30) 

S. 10 and Preamble — Validity — 

Representation of agriculturists on first 
market committee — Having regard to 
purpose of Act provision is valid 

Mys 114 J (C N 30) 
S. 10 — Bye-laws made by old mar- 
ket committees after coming into opera- 
tion of 1966 Act — Validity — Election of 
market committee under S. 11 must be 
preceded by composition of nominated 
market-committee under S. 10 • — Such 
bye-laws made by old market-commit- 
tees are valid — See Mysore Agricultural 
Produce Marketing. (Reg.ida.Uer0, Ant. (2.7 
of 1966), S. 148 

Mvs 114 U (C N 30) 
S. 11 Proviso 4 — Validity — Compo- 
sition of market committee — Provision 
that if persons belonging to any of cate- 
gories specified in clauses (ii) to (vii) are 
not available, committee shall consist of 
persons of categories available — Provi- 
sion is not void Mys 114 K(CK 30) 

• S 11 — Bye-laws made by old mar- 

ket-committees after coming into opera- 
tion of 1966 Act — Validity — Election of 
market committee under S. 11 must be 
preceded by composition of nominated 
market-committee under S. 10 — Such 
bye-laws made by old market-committees 
are valid — See Mysore Agricultural 
Produce Marketing (Regulation) Act (27 
of 1966). S. 148 Mys 114 U (C N 30) 

— — S. 16(1) (a) — Representation of agri- 
culturists — Disqualification — Purpose of 
— Provision Is valid 

Mys 114 L (C N 30) 
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Mysore Agricultural Produce Marketing 
(Regulation) Act (contd.) 

S. 41 and Preamble — Validity — 

Object of provision — Provision is valid 
Mys 114 M (C N 30) 
■ S. 49(2) — Power to regulate pro- 

ceedings of market-committee clearly 
emanates from S. 49(2) — Bye-law 35 
made by Bellary Market-committee is 
valid — See Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), 
S. 148 Mys 114 Za (C N 30) 

S. 63 — Market committee is not em- 
powered to delimit number of function- 
aries who may work as assistants under 
traders etc. — Bye-law 22(14) is invalid 
— See Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
S. 148 Mys 114 Y (C N 30) 

Ss. 65, 3, 4 and 6 — Levy of market- 

fee — Conditions precedent — There 
should be Market area. Market and Mar- 
ket Yard Mys 114 A (CK 30) 

Ss. 65, 4, 6 and 154(1), Proviso (a) — 

Levy of market-fee — Conditions prece- 
dent — There should be market yard — 
Non-existence of market yards under re- 
pealed enactments — Whether fee could 
be recovered under Act of 1966 

Mys 114 E (C N 30) 

S. 65 — Market fee — Levy is on 

first sale by producer inside yard or out- 
side market — Character of impost^ is 
that of fee and not that of tax — Section 
65 is not unconstitutional 

Mys 114 F (C N 30) 
S. 65 and Preamble — Levy of Mar- 
ket fee — Validity — Pith and substance 
of subject-matter of Act falls within 
entries 26 and 28 of State List — Entry 
65 in State List authorises Legislation in 
respect of fees regarding all matters in 
State List — Imposition of fee with res- 
pect to sales made in course of inter-State 
trade and commerce is only incidental 
to main legislation and hence within 
competence of State Legislature — (Con- 
stitution of India, Art. 246 and Sch. 7 
List 1 Entries 92-A and 96 and Sch. 7 
List 2 Entries 26, 28 and 65) 

Mys 114 G (C N 30) 

S. 65 — Delegation of power to fix 

market fee — Legislature fixing only 
maximum fee recoverable — Held there 
was no delegation of power with respect 
to any essential legislative function and 
hence provision was valid 

Mys 114 H (C N 30) 

S. 65 — Bye-laws made by Bellary 

Market Committee, Bye-law 12(2) — 
Bye-law 12(2) is authorised by Ss. 65 and 
82 of 1966 Act and, therefore, within 
competence of market-committee — See 
Mysore Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), S. 148 

Mys 114 W (C N 30) 

Ss. 66 and 67 — Validity — Purpose 

of sections is enforcement of Act — 
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Mysore Agricultural Produce Marketing 
(Regulation) Act (contd.) 

Power is confided to nominee of State 
Government and can be exercised only 
in proper case — There is no entrustment 
of unguided and uncanalised power with- 
out prescription of any standard — Pro- 
visions are valid 

Mys 114 N (C N 30) 
S. 67 — Validity — There is no en- 
trustment of unguided and uncanalised 
power without prescription of any stand- 
ard — Provisions are valid — See Mysore 
Agricultural Produce Marketing (Regu- 
lation) Act (27 of 1966), S. 66 

Mys 114 N (C N 30) 
S. 76 — Purpose and validity — Pur- 
pose of provision is to stop undercover 
sales — Provision is valid 

Mys 114 O (C N 30) 

S. 76 — Validity of Bye-law 23(15) 

made by Mysore Market Committee — 
Bye-law is authorised by S. 76 — It is 
valid — See Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1966),. 
S. 148 Mys 114 Zd (C N 30) 

Ss. 78, 2(8), 85 and Preamble — Vali- 
dity — Purpose of Act is to avoid ex- 
ploitation of producer through middle- 
men — Provisions of S. 78 is not unrea- 
sonable even though commission includes- 
storage and insurance charges — Com- 
mission agent is only del credere agent 
— He does not incur any risk by being, 
del credere agent 

Mys 114 P (C N 30) 

S. 82 — Bye-laws made by Bellary 

Market Committee, Bye-law 12 (2) — 
Bye-law 12(2) is authorised by Ss. 65 and 
82 of 1966 Act and, therefore, within 
competence of market-committee — See 
Mysore Agricultural Produce Marketing. 
(Regulation) Act (27 of 1966), S. 148 

Mys. 114 W (C N 30). 

S. 85 — Provisions of S. 78 is not 

unreasonable even though commission in- 
cludes storage and insurance charges — 
See Mysore Agricultural Produce Market- 
ing (Regulation) Act (27 of 1966), S. 78 

Mys 114 P (C N 30). 
Ss. 85 and 86 — Validity — Classifi- 
cation made by S. 85 is reasonable — Pro- 
visions as to deposit are reasonable — 
Provisions are valid 

Mys 114 Q (C N 30)- 

S. 85(1) (iv) — S. 85(1) (iv) does not 

restrict turnover of trader to fifteen thou- 
sand rupees — See Mysore Agricultural 
Produce Marketing (Regulation) Act (27 
of 1966), S. 148 

Mys 114 Zb (C N 30) 

S. 86 — Validity — Provisions as to- 

deposit are reasonable — Provisions are 
valid — • See Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1956), 

S. 85 Mys 114 Q (C N 30) 

S. 89(1), (2) — Validity — Powers of 

market-committee to impose penalties — 
Appeal lies under sub-section (2) to Chief 
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'Mysore Agricultural Produce Marketing 
(Regulation) Act (contd.) 

Marketing Officer — Provisions are valid 

Mys 114 R (C N 30) 

S. 131 — Market committee is not 

•empowered to delimit number of func- 
tionaries who may woik as assistants 
•under traders etc. — Bye-law 22(14) is 
invalid — See Mysore Agricultural Pro- 
duce Marketing (Regulation) Act (27 of 
1966), S 148 Mys U4 YICN 30) 

Ss 143. 149. 154(1) Proviso (c). 10. 

11 and 2(2) — Bye-laws made by old 
market-committees after coming into ope- 
ration of 1966 Act — Validity — Under 
proviso (c) to S 154(1) old market-com- 
mittee has power to make bye-lav. s under 
■S. 148 although no first bye-laws have 
been made under S 149 — Old market 
committee acquires status of market- 
committee under Act of 1966 within 
■meaning of S 2(2) — Election of market 
•committee under S 11 must be preceded 
by composition of nominated market 
committee under S. 10 — Such bye-laws 
made by old market-committees are valid 
Mys 114 U (C N 30) 

S 148. Bve-laws under — Bve-laws 

made by market committee of Bellarv — 
Bye-law 12(1) is valid — See Mvsore 
Agricultural Produce Marketing (Regula- 
tion) Act (27 of 1966). S. 3 

Mys 114 V (C N 30) 

S. 148. Bye-laws under — Bve-laws 

made by Bellarv market committee Bye- 
law 12(2) — Validity — Bve-law 12(2) is 
authorised by Ss. 65 and 82 of 1966 Act 
and. therefore, within competence of 
market-committee 

Mys 114 W (C N 30) 

S. 143. Bve-laws under — Bye-laws 

made by Bellarv Market-committee. Bye- 
law 22(14) and Sections 63 (2). 148, 131 • — 
Validity — Market committee is not em- 
powered to delimit number of func- 
tionaries who mav work as assistants 
under traders etc. — Section 148 or Sec- 
tion 131 does not confer such power — 
Bve-law 22(14) is invalid 

Mys 114 Y (C N 30) 

S. 148. Bye-laws under — Bve-laws 

-made by Bellarv Market Committee. Bve- 
law 23(11) (b> (i>. Section 2 (37) and Pre- 
amble — Validity — Act does not em- 
power market-committee to restrict 
purchases made by retailers — Bye-law 
is invalid Mys 114 Z (C N 30) 

S. 148, Bye-laws under — Bye-laws 

made by Bellarv Market Committee, 
Bve-law 35 and Section 49 (2) — Vali- 
dity — Power to regulate proceedings 
of market-committee clearly emanates 
from Section 49 (2) — Bye-law 35 is 
valid Mys 114 Za (C N 30) 

S 148. Bye-laws under — Bve-laws 

made by Mysore Market Committee. Bve- 
'lav 23 (10) (b) (ii) and Section 85(1) (iv) 
— Validity — Section 85(1) (iv) does not 


Mysore Agricultural Produce Marketing 
(Regulation) Act (contd.) 
restrict turnover of trader to fifteen thou- 
sand rupees — Bye-law is invalid 

Mys 114 Zb (C N 30) 

S. 148. Bye-laws under — Bye-laws 

made by Mysore Market Committee. Bye- 
law 23(10) (b) (i) — Validity — Jt should 
be understood to prescribe upper limit — 
It does not prohibit retailer from mak- 
ing sales of larger quantities so long as 
he does not claim for that transaction 
status of retail sale — Bve-law is valid 
Mys 114 Zc (C N 30) 

S 148, Bye-laws under — Bye-laws 

made by Mysore Market Committee, Bye- 
law 23 (15) and Section 76 — Validity — 
Bye-law is authorised by Section 76 — It 
is valid Mys 114 Zd (C N 30) 

S 148. Bve-laws under — Bye-laws 

made bv Mysore Market Committee, Bye- 
laws 23 (10) (1) and 23 (2) (3) — Bye-laws 
are valid Mys 114 Ze (C N 30) 

— — S 149 — Bye-laws made by old mar- 
ket-committees after coming into opera- 
tion of 1966 Act — Validity — See My- 
sore Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), S 148 

Mys 114 U (C N 30) 

S 154(1) (a) — Markets and Market 

areas — Effect of S 154(1) (a) — Though 
called by different names under repealed 
Acts they should be deemed to be mar- 
kets and market areas under — Act of 
1966 — See Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), 
S 4 Mys 114 D (C N 30) 

S. 154(1) (a) — Levy of market-fee — 

Condition precedent — There should be 
market yard — Non-existence of market- 
yards under repealed enactments — 
Whether fee could be recovered under 
Act of 1966 — See Mysore Agricultural 
Produce Marketing (Regulation) Act (27 
of 1966). S. 65 

Mysore 114 E(CH 30) 

S. 154(1) Proviso (c) — Bye-laws 

made by old market-committees after 
coming into operation of I960 Act — 
Validity — See Mvsore Agricultural Pro- 
duce Marketing (Regulation) Act (27 of 
1966). S. 14G Mys 114 U (C N 30) 

S. 154(1) (a) — Notification under 

S. 5 of Madras Act must be deemed to be 
notification under S. 3 of 1966 Act as per 
S. 154(1) (a) — See Mysore Agricultural 
Produce Marketing (Regulation) Act (27 
of 2966), S. 3 Mys 114 V (C N 20) 

Mvsore Agricultural Produce Markets 
Rules (1339) 

R. 4 — Rule is within rule-making 

power — See Mysore Agricultural Pro- 
duce Markets Act (16 of 1939 now repeal- 
ed by Act 27 of 1966). S 17 

Mys 114 C (C N 30) 
Mvsore Agricultural Produce Marketing 
Rules (19G8) 

• R. 76 — Validity — Rule is repug- 

nant to provisions of Proviso (ii) (b) to 
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rMysore Agricultural Produce Marketing 
Rules (contd.) 

•S. 8(1) (b) of 1966 Act — Rule is invalid 
■to that extent Mys 114 S (C N 30) 

•Orissa Agricultural Income Tax Act (24 
of 1947) 

S. 20(4) — Best judgment assessment 

• — Power of — Power is not arbitrary • — 
Assessment must be based on some rele- 
vant material SC 670 (C N 132) 


Panchayats— Andhra Pradesh Gram Pan- 
chayats Act (contd.) 

Pradesh Gram Panchayats Act (2 of 1964), 
S. 25 Andh Pra 180 A (C N 26) (FB) 
S. 232 ■ — Cessation of office of sar- 
panch under S. 25(2) — Intimation by 
Collector — It is proceeding under Act — 
Revision lies — See Panchayats — An- 
dhra Pradesh Gram Panchayats Act (2 of 
1964), S. 25 ' 

Andh Pra 180 B (C N 26) (FB) 


•Orissa Motor Vehicles Rules (1940) 

R. 52-E — Rule does not provide for 

.authority to finally dispose of applications 
to inhere in the Secretary — Power vests 
-only in Transport Authority itself — See 
Motor Vehicles Act (1939), S. 57(2) 

Orissa 72 B (C N 30) 

R. 54 — State Transport Authority 

(itself, and not Secretary, is competent to 
■decline to receive applications for permits 
— See Motor Vehicles Act (1939), S, 57(2) 
Orissa 72 B (C N 30) 

R. 57 — Rule does not provide for 

.Authority to finally dispose of applications 
to inhere in the Secretary — Power vests 
•only in Transport Authority itself • — See 
Motor Vehicles Act (1939), S. 57(2) 

Orissa 72 B (C N 30) 


PANCHAYATS 


— Andhra Pradesh Gram Panchayats Act 
(2 of 1964) 

Ss. 25 and 50 • — S. 50 has no appli- 

•cation to cessation of office of sarpanch 
■under S. 25(2) — Sarpanch ceasing to 
hold office under S. 25(2) filing petition 
under Art. 226 — Petition cannot be re- 
jected on the ground that alterantive re- 
medy under S. 50 is available to him. 
W.P. No. 274 of 1966 (Andh. Pra.) and 
"W.A. No. 36 of 1966 (Andh. Pra.) and 1969 
Lab IC 343 (Andh Pra), Overruled 

Andh Pra 180 A (C N 26) (FB) 

Ss. 25 and 232 — Cessation of office of 

.sarpanch under S. 25(2) — Intimation by 
•Collector — It is proceeding under Act — 
Revision lies 

Andh Pra 180 B (C N 26) (FB) 

S. 25 — Provisions of S. 25 are not 

■violative of Art. 14 

Andh Pra 180 G (C N 26) (FB) 


S. 25(2) — Cessation under section 

.applies to past acts 

Andh Pra 180 C (C N 26) (FB) 

S. 25(2) — Word 'life’ — It does not 

-take in its scope matters like individual 
•status enjoyed by person 

Andh Pra 180 D (C N 26) (FB) 

S. 25(2) — Administrative order ■ — 

"Writ of Certiorari cannot be issued 

Andh Pra 180 E (C N 26) (FB) 

S. 25(2) — Mandamus — Issue of 

Andh Pra 180 .F (C N 26) (FB) 

S. 50 — S. 50 has no application to 

-cessation of office of sarpanch under 
:S. 25(2) — See Panchayats — Andhra 
(May) 1970 Indexes/3 


—Punjab Gram Panchayat Act (4 of 1953) 

S. 102 (1) and (2), Chapter IX — 

Order from Government under S. 102(2) 
is condition precedent for exercising 
power under S. 102(1) 

Punj 193 A (C N 26) (FB) 

S. 102 (1) and (2) — Nature and scope 

of enquiry under stated 

Punj 193 B (C N 26) (FB) 

S. 102 (1) and (2) — Provision to hold 

enquiry by Deputy Commissioner not 
expressly provided in statute — Court 
cannot imply that power — See Civil 
P. C. (1908), Pre. — interpretation of Sta- 
tutes Punj 193 C (C N 26) (FB) 

Chap. IX, (S. 102) — Power of De- 
puty Commissioner under Chapter 9 is 
independent and complete in itself — See 
Panchayats — Punjab Gram Panchayat 
Act (4 of 1953), S. 102 (1) and (2) 

Punj 193 A (C N 26) (FB) 


Part B States (Taxation Concessions) 
Order (1950) 

Para 6 Cls. (1) to (3) and Explanation 

to Para 3(v) — Company registered under 
Part B State — Accrual of part of divi- 
dend income from non-taxable territory 
— Income tax and super tax is payable 
on concessional rates mentioned in Sche- 
dule — See Part B States (Taxation Con- 
cessions) Order (1950), Para 12 

SC 745 (C N 153) 

Para 12, Para 6, Cls. (1) to (3) and 

Explanation to Para 3 (v) — Company 
registered under Part B State — Accrual 
of part of dividend income from non- 
taxable territory — Income Tax and 
Super Tax is payable on concessional rates 
mentioned in Schedule 

SC 745 (C N 153) 


Patna High Court Rules and Circular 
Orders 

See under High Court Rules and Orders 


Partnership Act (9 of 1932) 

S. 4 — Firm is not a “person” — See 

Partnership Act (1932), S. 69 (2) 

Raj 86 (C N 18) 

S. 58 — Requirements of S. 58 com- 
plied will by firm two months prior to its 
filing suit — Entry under S. 59 however 
made more than a month after that suit ■ — 
Suit is barred under S. 69 (2) — See Part- 
nership Act (1932), S. 69 (2) 

Raj 99 A (C N 21) 
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Partnership Act {contd.) 

— — -S. 59 — Requirements of Section 58 
complied with by firm two months prior to 
its filing suit — Entry under Section 59 
however made more than a month after 
that suit — Suit is barred under Section 69 
(2) — See Partnership Act (1932), S. 69 (2) 
Raj 99A (C N 21) 

Ss. 69 (2), 4 — Tirm* — Suit by 

partnership firm — Names of some partners 
not included in Register of firms Non- 
compliance of Section 69 (2) — Suit not 
maintainable — Not only persons actually 
signing plaint but all partners of firm on the 
date of suit, should be shown in Register 
of firms. AIR 1959 Punj 530, Dissented from 
Raj 86 (C N 18) 

Sections 69 (2), 58 and 59 — 

Requirements of S. 58 complied with by 
firm two months prior to its filing suit — 
Entry under Section 59 however made more 
than a month after that suit — Suit is barr- 
ed under S. 69 (2) — AIR 1967 Andhra Pra 
99, Dissented 

Raj 99 A (C N 21) 

-S. 69 (2) — Power of appellate Court — 

Bar to suit under Section 69 (2), Partner- 
ship Act affirmed in second appeal — With- 
drawal of suit under Order 23, Rule 1 (2) 
whether can be permitted in appeal — See 
Civil P. C. (1908), O. 23, R. 1 (2) 

Raj 99 B (C N 21) 
Payment of Wages Act (4 of 1936) 

S. 1 — Object of the Act 

Orissa 76 B (C N 31) 
-^—Section 2 (vi) — Claim for retrench- 
ment compensation in an application under 
Section 15 — Retrenchment not being dis- 
puted or indisputable — Retrenchment com- 
pensation falls within the definition of 
‘wages’ in S. 2 (vi) — See Payment of Wages 
Act (1936), Section 15 

Orissa 76 C (C N 31) 
S. 15 * — The “authority” hearing appli- 
cation under S. 15 of the Act is not “Court” 
but a persona designata — See Civil P. C. 
(1908), S. 115 Orissa 76 A (C N 31) 

Sections 15, 17, 2 (vi), 18 and 22 — 

Claim for retrenchment compensation in an 
application under Section 15 — Retrench- 
ment not being disputed or indisputable — 
Authority under S. 15 and appellate autho- 
rity under Section 17 can entertain claim 
— Retrenchment compensation falls with- 
in the definition of 'wages* in S. 2 (vi) 

Orissa 76 C (C N 31) 
S. 17 — Appellate authority under Sec- 
tion 17 ■ is ‘Court* — Revision against its 
order under Section 115, C. P. C. is main- 
tainable — See Civil p. C. (1908), S. 115 
Orissa 76 A (C N 31) 

Section 17 — Claim for retrenchment 

compensation in an application under S. 15 
— - Retrenchment not being disputed or in- 
disputble — Authority under S. 15 and ap- 
pellate authority under S. 17 can entertain 
claim — See Payment of Wages Act (1936), 
Section 15 Orissa 76 C (C N 31) 
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Payment of Wages Act (contd.) 

— -— S. 18 • — Power under — Nature of — 
See Payment of Wages Act (1936), S. 15 

Orissa 76 C (C N 311 

S. 22 — Bar to jurisdiction of Civil 

Court — Extent — See Payment of Wage® 
Act (1936), S. 15 Orissa 76 C (C N 31) 


Penal Code (45 of 1860) 

S. 21 — "Police officer” is a public 

servant — See Criminal P. C. (1898), 
S. 251A Pat 159 (C N 25) 

S 21 (9) and 21 (12) — Senior Lecturer 

of a Government College — Appointment 
by University as an Examiner — Accept- 
ance of bribe for giving more marks to a 
candidate — Accused not guilty either under 
S. 161, Penal Code, or under S. 5 (1) (d) ol 
Prevention of Corruption Act — See Penal 
Code (1860), S. 161 Guj 97 A (C N 15) 

S. 21 (12) — “In the pay of” means "in. 

the employment of” — (Words and Phrases 
— ‘In the pay oF) Guj 97 C (C N 15) 

S. 40 — Continuing offence — Offence 

under Defence of India Rule 126-L (16) is 
not continuing offence — See Defence oB 
India Rules (1962), Part XIIA, (Gold Con- 
trol), R. 126L (16) Guj 108 J (C N 17) 


S 40 — Offence — Mens rea — In- 
tention and knowledge required — See Penal 
Code (1860), S. 307 Ker 98 A (C N 20) 
S. 53 — Order under S. 4 (1) of Pro- 
bation of Offenders Act is not one of the 


various kinds of punishments described in 
S. 53, I. P, C. — Accused cannot be punish- 
ed and at the same time released on his- 
entering into bond — See Probation of 
Offenders Act (1958), S. 4 (1) 

Raj 110 A (C N 26) 

S. 88 — • Offence — Intention and 

knowledge — Proof of — See Penal Code 
(1860), S. 307 Ker 93 A (C N 20) 

• S. 120B — Held on facts and circum- 

stances that charges under Secs. 120B and 
420, I. P. C. have been established against 
all the four accused and under S. 419, 
I. F. C. against accused No. 3: Cr. Appeals. 
Nos. 297 to 300 of 1965, D/- 23-3-1967 
(AP), Reversed — See Evidence Act (1872), 
S. 3 SC 648 A (C N 124> 


S. 120-B — Accused charged under Ss. 

120-B, 161, 162, 163 of Penal Code, 1860 
— Sanction obtained in respect of offences 
under S. 120-B and S. 161, I. P. C. but not 
in respect of offences under S. 120-B and 
Ss. 162 and 163 — Conviction for offences 
under Ss. 120-B and 161, I, P, C, can still 
be maintained — See Criminal P. C. (1S98), 
S, 19CA Delhi 1Q2 C (C N 23) 

S. 120-B — Accused not entitled 

to protection of S. 197. Criminal P, G. 
charged under Ss. 120-B, 161, 162 and 
163, I, p. C. — Sanction obtained under 
S. 6 (1) (c) — Offences under S. 120-B and 
S. 163 I. P. C. outside scope of S. 6 — 
No bar to prosecution of accused under 
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Penal Code (contd.) 

those sections — See Prevention of Corrup- 
tion Act (1947), S. 6 Delhi 102 D (C N 23) 
S. 120-B — See Prevention of Corrup- 
tion Act (1947), S. 5-A 

Delhi 102 E (C N 23) 
S. 161 — Accused charged under Sec- 
tions 120-B, 161, 162, 163 of Penal Code, 
1860 — Sanction obtained in respect of 
offences under S. 120-B and S. 161, I, P. C. 
but not in respect of offences under S. 120-B 
and Ss. 162 and 163 — Conviction for 
offences under Ss. 120-B and 161, I. P. C. 
can still be maintained — See Criminal P. C. 
(1898), S. 196-A Delhi 102 C (C N 23) 

S. 161 — Prosecution for offences under 

Ss, 120-B and 161, 1. P. C. — Investigation 
by officer below rank of officers mentioned 
in S. 5-A — Held it could not be said that 
because sanction was not necessary under 
S. 197, Cr. P. C. it was also not necessary 
under S. 196-A, Cr. P. C., since offence 
under S. 161 when so investigated would 
still remain non-cognizable — See Preven- 
tion of Corruption Act (1947), S. 5-A 

Delhi 102 E (C N 23) 

Sections 161, 21 (9) and 21 (12) (before 

amendment in 1964) — Senior Lecturer of 
a Government College • — Appointment by 
University as an Examiner — Acceptance of 
bribe for giving more marks to a candidate 

— Accused not guilty either under Sec- 
tion 161, Penal Code or under Section 5 (1) 
(d) of Prevention of Corruption Act — (Civil 
Services — Bombay Civil Services Conduct 
and Discipline Rules. Rule 21) — Lecturer 
of a Government College — University ap- 
pointing him as an examiner — Government, 
held, could have no control over him as an 
examiner — Fact that disciplinary action 
could be taken for his conduct as an exa- 
miner, no criterion — (Civil P. C. (1908), 
Preamble — Interpretation of Statutes — 
Ambiguous provision of law — Interpreted 
in favour of subject) — (Words and Phrases 

— ‘Otherwise’ — ‘Officer’ — Meaning) — 

(Prevention of Corruption Act (1947), S, 5 
(1) (d)) Guj 97 A (C N 15) 

S. 162 — See Criminal P. C. (1898), 

S. 196A Delhi 102 C (C N 23) 

S. 163 — See Criminal P. C. (1898), 

S. 196A Delhi 102 C (C N 23) 

■ Section 163 — Accused not entitl- 

ed to protection of Sec. 197, Criminal P. C. 
charged under Sections 120-B, 161, 162 and 
163, I. P. C. — Sanction obtained under 
Section 6 (1) (c) — Offences under S. 120B 
and Section 163 I. P. C. outside scope of 
Section 6 — No bar to prosecution of ac- 
cused under those sections — See Preven- 
tion of Corruption Act (1947), S. 6 

Delhi 102 D (C N 23) 

S. 218 — Framing of incorrect record 

— What is — Mode not material — Substi- 
tution of one leaf by another in Note Book 
is penal Punj 200 B (C N 28) 
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Penal Code (contd.) 

S. 290 — Accused a layman, putting 

up a building employing masons — Masons 
constructed it negligently — Collapse of 
building resulting in the death of several 
inmates — Accused held could not be con- 
victed — See Penal Code (1860), S. 304-A 
Mad 198 (C N 52) 

Sections 304-A, 337, 338 and 290 — 

Accused, a layman, putting up a building 
employing masons — Masons constructing it 
negligently — Collapse of building resulting 
in the death of several inmates — Accused 
held could not be convicted — (Tort — Neg- 
ligence — Collapse of building) 

i Mad 198 (C N 52) 

Sections 307, 40, 88 — Offence under 

Section 307 — Intention and knowledge, re- 
quired — Mental element described in any 
of the four Clauses of Section 300, I. P. C. 
is sufficient — Maxim that every man is 
presumed to intend the natural and proba- 
ble consequences of his act, discussed — 

1967 Ker LT 223 & 1967 Ker LT 689 & 

1968 Ker LT 929, Overruled 

Ker 98 A (C N 20) (FB) 
— — S. 337 — Accused a layman, putting up 
a building employing masons — Masons 
constructing it negligently — Collapse of 
building resulting in the death of several 
inmates — Accused held could not be con- 
victed — See Penal Code (1860), Sec- 
tion 304-A Mad 198 (C N 52) 

S. 338 — Accused a layman, putting 

up a building employing masons — Masons 
constructing it negligently — Collapse of 
building resulting in the death of several 
inmates — Accused held could not be con- 
victed — See Penal Code (I860), S. 304-A 

Mad 198 (C N 52) 

Section 365 — Abduction — Sentence 

— Mitigating factor — Existence of illicit 
relationship between accused and abducted 
girl over long period — Sentence reduced 

SC 658 (C N 128) 
S. 419 — Held on facts and circum- 
stances that charges under Ss. 120-B and 
420, I. P. C. have been established against 
all the four accused and under S. 419, 
I. P. C. against accused No. 3. Cr. Appeals 
Nos. 297 to 300 of 1965, D/- 23-3-1967 
(AP), Reversed — See Evidence Act (1872), 
S. 3 SC 648 A (C N 124) 

S. 420 — Held on facts and circum- 
stances that charges under Ss. 120-B and 
420, I. P. C. have been established against 
all the four accused and under S. 419, 
I. P. C. against accused No. 3. Cr. Appeals 
Nos. 297 to 300 of 1965, D/- 23-3-1967 
(AP), Reversed — See Evidence Act (1872), 
S. 3 SC 648 A (C N 124) 

S. 499 — Defamation of a spiritual 

head of certain community — Individual per- 
son of that community is not a person ag- 
grieved — Cognizance of offence taken on 
a complaint by such individual is illegal — 
See Criminal P. C. (1898), S. 198 

Cal 216 A (C N 40) 
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Renal Code (contd.1 ( 

Ss. 499 and 500 — Defamation — Es- 
sentials Cal 216 C (C N 40) 

S, 500 — Defamation of a spiritual 

head of certain community — Individual 
person of that community is not a person 
aggrieved — Cognizance of offence taken 
on a complaint by such individual is ille- 
gal — See Criminal P. C. (189S), S, 198 

Cal 216 A (C N 40) 
S. 500 ■ — Complaint for alleged defa- 
mation in respect of an Ashram, an incorpo- 
rated body — Complainant an individual 
claiming to be a member bringing complaint 

— Maintainability Cal 216 B(CN 40) 

S. 500 — Defamation — Essentials — 

See Penal Code (1860). S. 499 

Cal 216 C (C N 40) 
.. — S. 511 — Preparation and attempt to 
commit offence — Distinction — - Decisive 
test - — See Essential Commodities Act 
(1955), S. 8 SC 7X3 (C N 143) 

Pcpsu Tenancy and Agricultural Lands Act 
(18 of 1955) 

See under Tenancy Laws. 

Portuguese Civil Procedure Code 
Ss. 979 and 997 — Effect of amend- 
ment — Provisions of S 979 are neither 
repealed nor amended by clause^(2) of S. 99 
of Portuguese Decree No. 43525 dated 7-3- 
1961 — There is no such repeal or amend- 
ment even by implication — The decree 
has the effect of amending Section 997 

Goa 73A (C N 13) 
S. 997 — Effect of amendment — Pro- 
visions of S. 979 are neither repealed nor 
amended by clause (2) of S. 99 of Portu- 
guese decree No. 43525 dated 7-3-1961 — 
No such repeal or amendment even by im- 
plication — The decree has the effect of 
amending Section 997 — See Portuguese 
Civil Procedure Code, S. 979 

Goa 73 A (C N 13) 
Portuguese Deciee No. 43325 dated 7-3-1331 

• S. 99 (2) — Effect of amendment — 

Provisions of S. 979 are neither repealed 
nor amended by clause (2) of S. 99 of 
Portuguese Decree No. 43525 dated 7-3-I96I 

— There is no such repeal or amendment 
even by implication — The decree has the 
effect of amending Section 997 — See 
Portuguese Civil Procedure Code, S. 979 

Goa 73 A (C N 13) 

■ S. 99 (2) — Construction of decree 

■ — Rent Restriction Act — Construction — 
Principle - — See Civil P. C. (190S), Pre- 
amble Goa 73 B (C N 13) 

Prevention of Corruption Act (2 of 1947) 
S. 5 — “In the discharge of hi3 duties" 

— Interoretation — Ingredients of S. 5 (1) 
(d) — (Words and Phrases) 

Cuj 97 B (C N 15) 

• S. 5 (1) (d) — Senior Lecturer of a 

Government College — Appointment by 


Prevention of Corruption Act (contd.) 
University as an Examiner — Acceptance of 
bnbe for giving more marks to a candidate 

— Accused not guilty either under S. 161 
Penal Code or under S. 5 (1) (d) of Pre- 
vention of Corruption Act — See Penal 
Code (I860), S. 161 GuJ 97 A (C N 15) 

S. 5-A — Prosecution for offences under 

Ss. 120-B and 161, I. P. C. — Investiga- 
tion by officer below rank of officers men- 
tioned in S. 5-A — Held it could not.be 
said that because sanction was not neces- 
sary under S. 197, Cr. P. C. it was also 
not necessary under S. 196-A, Cr. P, C. 
since offence under S. 161 when so investi- 
gated will still remain non-cognizable 

Delhi 102 E (C N 23) 
Section 6 — Purpose of sanction 

Delhi 102 A (C N 23) 

Section 6 — Sanctioning authority — 

Employee of Provincial Government loan- 
ed to Central Government — Sanction, 
ing authonty would be the former govern- 
ment and not the latter Government 

Delhi 102 D (C N 23) 
Section 6 — Penal Code (I860), Sec- 
tions 120B and 163 — Accused not entitled 
to protection of Section 197, Criminal P. C. 
charged under Ss. 120B, 161, 162 and 163 
I. P. C. — Sanction obtained under S. 6 (1) 
(c) — Offences under Section 120B and 
Section 163, I. P. C. outside scope of S, 6 

— No bar to prosecution of accused under 

those sections Delhi 102 D (C N 23) 

Section 6 — Officer according sanction 

not examined as witness — His signature 
proved but no evidence to establish that he 
had applied his mind to the case — - Held 
presumption was that sanction was duly 
accorded in absence of evidence to contrary 

— (Evidence Act (1872), S. 114) 

Delhi 102 F (C N 23) 
Preventive Detention Act (4 of 1950) 

See under Public Safety. 

Probation of Offenders Act (20 of 1958) 

S. 4 (1) ■ — Conviction of accused — 

Court passing sentence of imprisonment and 
then observing that the accused is a young 
man directing his release on probation — 
Order is illegal — Sentence set aside for 
making order proper Raj 110 A (C N 26) 

• Sections 4 (1) and 11 (2) ■ — Order 

under Section 4 (1) is appealable under S. 11 
(2) — Reference by Sessions Judge, how- 
ever, entertained Raj 110 B (C N 26) 

Section 11 (2) — Order under S. 4 (1) 

is appealable under Section 11 (2) — 
Reference by Sessions Judge, however, 
entertained — See Probation of Offenders 
Act (1958). S. 4 (1) 

Raj 110 B (C N 26) 
Provincial Insolvency Act (5 of 1920) 

S. 4 (2) — Judgment in insolvency 

proceeding — Conclusive evidence — It is 
conclusive against parties to insolvency case 

— See Evidence Act (1872), Section 41 

Pat 138 (C N 23) 
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Provincial Insolvency Act (contd.) 

S. 52 — Execution — Sale — House 

purchased by decree holder with permission 
of Court — After sale but before confirmation 
one of the sons of deceased judgment-debtor 
applying for being adjudged insolvent — 
Section 52 held not applicable as sale had 
taken place before filing of adjudication 
application — Sale was therefore, neither 
void nor voidable — See Civil P. C. (1908), 
O. 21, R. 72 Raj 109 (C N 25) 

PUBLIC SAFETY 

— J. and K, Preventive Detention Act (13 of 
(1964) 

S. 8 (1) (as amended in 1967) — 

Non-comoliance with S. 8 fl) — Detention 
held illegal SC 688 A (C N 138) 

S. 13 (1) (as amended in 1967) — 

Detenu in jail under detention order — 
Fresh order of detention under S. 14 (2) 
held illegal — See Public Safety — J. & K. 
Preventive Detention Act (13 of 1964) as 
amended in 1967), S. 14 (2) 

SC 688 B (C N 38) 

Ss. 14 (2) and 13 (1) (as amended in 

1967) — Detenu in jail under detention 
order — Fresh order of detention under 
Section 14 (2) held illegal 

SC 688 B (C N 138) 
— Preventive Detention Act (4 of 1950) 

Section 3 (2) — Detenu indulging in 

large-scale operations of stealing railway 
property — Impairing proper running of 
trains and communications — Relevant 
grounds for detention SC 671 (C N 133) 

Sections 7, 10 — Representation of 

detenus — Procedure as to — - Appropriate 
Government must itself expeditiously exer- 
cise judgment thereon before forwarding it 
to Advisory Board SC 675 (C N 135) 

S. 10 — Representation of detenus — 

Procedure as to — - Appropriate Government 
must itself expeditiously exercise judgment 
thereon before forwarding it to Advisory 
Board — See Public Safety — Preventive 
Detention Act (1950), S. 7 

SC 675 (C N 135) 


Punjab Excise Act (1 of 1914) 

S. 15 (5) — Issue of licence in name of 

firm — Inclusion of name of newly entered 
partner in licence on application by exist- 
ing partners — Existing partners subse- 
quently alleging withdrawal of that appli- 
cation — Commissioner issuing show cause 
notice to newly entered partner — Appear- 
ance of parties — Commissioner directing 
existing partners to furnish copy of with- 
drawal application and affidavit regarding 
its presentation — Commissioner ordering 
delivery of documents to newly entered 
partner and fixing date of filing of 
written statement by all partners — 
Case not heard on that date — 
Order for deletion of name of newly enter- 
ed partner passed subsequently on ground 
that original application for inclusion of 
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Punjab Excise Act (contd.) 
name was not made by all partners — Order 
held was illegal as it adversely affected 
rights of newly entered partner without giv- 
ing him opportunity' of being heard — Order 
also held was violative of principles of natu- 
ral justice — Constitution of India, Art. 226 
Delhi 107 C (C N 24) 

S. 43 — Delhi Liquor License Rules 

(1935), R. 5.10 — Excise Commissioner de- 
leting name of partner from license issued 
in name of firm — Writ challenging order 
objected to as infructuous because or expiry 
of annual term of licence — Provision for 
grant of licence from April to March does 
not contemplate issue of fresh licence every 
year — Right of holders of licence cannot 
be said to be extinguished on expiry' of 
term, particularly' when provision for rene- 
wal exists — Objection not sustainable 

Delhi 107 A (C N 24) 

-S. 43 — Delhi Liquor Licence Rules 

(1935), R. 5.4 — Grant of licence in name 
of firm — Partners do not hold licence in 
their individual name — Rule provides for 
grant of licence to partnership firm 

Delhi 107 B (C N 24) 

Punjab General Sales Tax Act (46 of 1948) 
See under Sales Tax. 

Punjab Gram Fanchayat Act (4 of 1953) 

See under Panchayats. 

Punjab Paddy (Export Control) Order (1959), 

Para 2 — Seizure of truck with paddy 

in Punjab territory' — No export within 
meaning of para 2 — See Essential Com- 
modities Act (1955), S. S 

SC 713 (C N 143) 
Punjab Pre-emption Act (1 of 1913) 

S. 15 — Decree for pre-emption not 

transferable — Vendee cannot execute de- 
cree — Proper remedy’ is to file suit for 
possession. 94 Punjab Record 1902 and 78 
Punjab Record 1896, Overruled — See Civil 
P. C. (1908), O. 21, R. 16 

Punj 215 (C N 32) (FB) 

S. 16 — Decree for pre-emption is not 

transferable — 94 Punjab Record 1902 and 
78 Puniab Record 1896, Overruled — See 
Civil P. C. (1908), O. 21, R. 16 

Punj 215 (C N 32) (FB) 

Railway Servants Conduct and Disciplinary 
Rules 

See under Civil Sendees. 

Rajasthan Legislative Assembly Members 
(Prevention of Disqualification) Act (5 of 
1969) 

S. 2 — Removal of disqualification re- 
trospectively — Act not invalid on that 
ground — It does not amend Representation 
of the People Act (1951) 

SC 694 B (C N 140) 
Registration Act (16 of 190S) 

Sections 17 and 49 — Equitable mort- 
gage — Document evidencing mortgage by 
deposit of title deeds — Registration when 
essential — Principles indicated — (1873) 
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Registration Act (contd.) 

II Beng LR (OC) 405 Not approved, 

SC 659 <C N 129) 

Section 49 — Memorandum of deposit 

of title deed, not requiring registration — 
Admissible in evidence — See Registration 
Act (1908), S. 17 SC 659 (C N 129) 

Representation of the People Act (43 of 
1951) 

— ■ — Section 82 — Words “any other candi- 
date” in Section 82 mean candidates at 
same election and not candidates at other 
elections SC 694 C (C N 140) 

Section 1I6-A — Election petition 

Dismissal by High Court — • Appeal to 
Supreme Court — Application for amend- 
ment of plea changing original nature of 
case — Maintainability 

SC 741 (C N 151) 

Requisition and Acquisition of Immovable 
Property Act (30 of 1952) 

S. 3 (as amended in 1963) — Requisi- 
tion of plot for defence purpose — Period 
of requisition not required to be mentioned 
in requisition order — Purpose still exist- 
ing — Requisition would be deemed to be 
under S 3 of 1952 Act and all provisions 
of that Act would apply — Proviso to S, 6 
of 1952 not attracted — See Defence of 
India Act (1962), S. 29 (1) 

Goa 80 A (C N 14) 

S. 6 (as amended in 196S), Proviso — 

Requisition of plot for defence purpose — 
Period of requisition not required to be men- 
tioned in requisition order — Purpose still 
existing — Requisition would be deemed to 
be under S. 3 of 1952 Act and all provi- 
sions of that Act would apply — Proviso to 
S. 6 of 1952 not attracted — See Defence 
of India Act (1962), S. 29 (I) 

Coa 80 A (C N 14) 

S. 8 — Requisition of plot for defence 

purpose — Extraction of metals from quarry 
for defence work — Remedy — See Defence 
of India, Act (1962), S. 29 (1) 

Coa 80 B (C N 14) 

S. 25 (as amended in 1968) — - 

Requisition of plot for defence pur- 
pose — Penod of requisition not men- 
tioned — Purpose still existing — Requi- 
sition would be deemed to be under S. 3 
of 1932 Act bv applying legal fiction under 
S. 25 — See Defence of India Act (1962), 
S, 29 (l) Coa 80 A (C N 14) 

Sale of Goods Act (3 of 1930) 

S. 2 — Trees agreed to be severed 

before sale or under the contract are goods 
— Contract to cut txees of certain measure 
— Held trees were not ascertained goods 
and property would pass only on cutting — 
See Tenancy Laws — Abolition of Proprie- 
tary Rights (Estates, Mahals, Alienated 
Lands) Act 1930 (1 of 1951), S. 3 

SC 706 A (C N 142) 

S, 19 — Trees agreed to be severed 

before sale or under the contract are goods 
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Sale of Goods Act (contd.) 

— Contract to cut trees of certain measure 
— Held trees were not ascertained goods 

and property would pass only on cutting — 
See Tenancy Law's — Abohtion of Proprie- 
tary Rights (Estates, Mahals, Alienated 
Lands) Act 1950 (1 of 1951), S. 3 

SC 706 A (C N 142) 

SALES TAX 

— Assam Sales Tax Act (17 of 1947) 

Preamble — Act was validlv extended 

to Shillong Administered Areas by Central 
Government by Notification of April 15, 
1948 — Reply of Central Government is 
conclusive under S. 6 (2) 

SC 724 B (C N 147) 

S. 30 (as amended) — Amendment re- 
quiring deposit of assessed tax and penalty 
as condition for filing appeal — Amendment 
coming into force on 1-4-1958 — Assess- 
ment for period ending on dates prior to 
1-4-1958 completed after this date — 
Amended section applies 

SC 724 C (C N 147} 
S, 30 — “Otherwise directed" • — Sec- 
tion does not give power to appellate autho- 
rity to permit assessee to furnish security in 
lieu of cash amount of tax 

SC 724 D (C N 147) 

— C. P. & Berar Sales Tax Act (21 of 1947) 
S. 2 (c) and (d) — Healer and 'Goods’ 

— Electric energy is goods for purposes of 
Sales Tax — Statutory body like Electricity 
Board is 'dealer in respect of its principal 
activity of sale and supply of electricity — 
See Sales Tax — Madhva Pradesh General 
Sales Tax Act (2 of 1959), S. 2 (d) & (g) 

SC 732 A (C N 149) 

— Madhya Pradesh General Sales Tax Act 
(2 of 1959) 

S. 2 (d) and (g) — 'Dealer' and ‘Goods’ 

— Electric energy is goods for purposes of 
Sales Tax — Statutory body like Electricity 
Board is 'dealer in respect of its principal 
activity of sale and supply of electricity — 
AIR 1965 Madh Pra 163, Reversed 

SC 732 A (C N 149) 

S. 2 (n) — Sale of goods and works 

contract distinguished — Electricity Board 
supplying steam to Nepa Mills on actual 
cost basis — Arrangement is works con- 
tract and not sale and as such not liable to 
tax SC 732 (C N 149) 

— Punjab General Sales Tax Act (46 of 1948) 

S. 11 — Quarterly returns submitted 

by dealer — Assessment proceedings can 
be started on that basis even before expiry 
of relevant financial year. L. P, A. No. 262 
of 1965, D/- 20-10-1965 (Punj), Reversed 
S C 744 {C N 152) 

■ S. 11 “ Assessment order by Assessing 

Authority — Finality 

Pun} 206 B (C N 31) (FB) 
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Sales Tax — Punjab General Sales Tax Act 
(contd.) 

— -Ss. II, 11-A and 21 (1) — Best judg- 

ment assessment — Revisional authority 
■exercising powers under Section 21 (1) suo 
motu setting aside assessment and remand- 
ing' case for fresh assessment according to 
law — Fresh proceedings for assessment — 
-Limitation prescribed by Section 11-A or 
by Section 11 (4), (5) and (6) applies 

Punj 239 (C N 33) (FB) 
S. 11A — Power of revision under Sec- 
tion 21 (1) of the Act is not subject to 
period of limitation prescribed in S. 11 A — 
See Sales Tax — Punjab General Sales Tax 
Act (46 of 1948), Section 21 (1) 

Punj 206 A (C N 31) (FB) 
S. 11-A — Best judgment assessment 

— Revisional authority exercising powers 

■under Section 21 (1) suo motu setting aside 
assessment and remanding case for fresh 
•assessment according to law — Fresh pro- 
ceeding for assessment — Limitation pres- 
•cribed by Section 11-A or by Section 11 (4), 
-(5) and (6) applies — See Sales Tax — Pun- 
jab General Sales Tax Act (46 of 1948), 
S. 11 Punj 239 (C N 33) (FB) 

Ss. 21 (1) and 11-A — Power of revi- 
sion under Section 21 (1) is not subject to 
•period of limitation prescribed in S. 11-A 

Punj 206 A (C N 31) (FB) 
S. 21 (1) — Best judgment assessment 

— Revisional authority exercising powers 

■under Section 21 (1) suo motu setting aside 
assessment and remanding case for fresh 
-assessment according to law — Fresh pro- 
ceeding for assessment — Limitation pre- 
scribed by Section 11-A or by Section 11 (4), 
(5) and (6) applies — See Sales Tax — Pun- 
jab General Sales Tax Act (46 of 1948), Sec- 
tion 11 Punj 239 (C N 33) (FB) 

— U. P. Sales Tax Act (15 of 1948) 

Ss, 10 (3) (1), 11 — Dismissal of revi- 
sion application under Section 10 (3) on 
grounds of limitation — Question whether 
dismissal was right is question of law — 
Revising Authority is competent to make 
reference to High Court under Section 11 
against such order. S. T. R. No. 556/1961, 
D/- 18-2-1963 (All), Overruled 

All 266 (C N 44) (FB) 
S. 11 — Dismissal of revision applica- 
tion under Section 10 (3) on grounds of 
limitation — Question whether dismissal 
was right is question of law — Revising 
Authority is competent to make reference 
to High Court under Section 11 against such 
■order — See Sales Tax — U. P. Sales Tax 
Act (15 of 1948), Section 10 (3) (1) 

All 266 (C N 44) (FB) 


Saurashtra Terminal Tax and Octroi Ordi- 
nance (47 of 1949) 

See under Municipalities. 

■States Reorganisation Act (37 of 1956) 

S. 115 — Power of integration does not 

'belong exclusively to States — Central Gov- 


States Reorganisation Act (contd.) 
emment has certain controlling, supervisory, 
concurrent and overriding powers — State 
Government’s powers under Entry 41 of 
List 2 have to be exercised in subordination 
to those of Central Government — See Con- 
stitution of India, Article 4 

Ker 110 B (G N 21) (FB) 

S. 115 — Equation of posts is purely 

administrative function — Decision thereon 
by Central Government — Not amenable to 
writ jurisdiction — See Constitution of India, 
Art. 226 Madh Pra 82 (C N 20) 

Succession Act (39 of 1925) 

Ss. 74, 95 — Will — Construction of 

— Interest created whether is absolute or 

limited one — Will has to be considered 
as a whole Pat 144 A (C N 24) 

S. 95 — Will — Construction of — 

Interest created whether is absolute or limit- 
ed one — Will has to be considered as a 
whole — See Succession Act (1925), S. 74 

Pat 144 A (C N 24) 

S. 124 — Bequest in favour of B — 

In case a specified uncertain event happens, 
properties to go to agnates of testator as 
absolute owner — Legacy in favour of ag- 
nates cannot take effect unless that event 
happens — See Succession Act (1925), S. 131 

Pat 144 B (C N 24) 
Ss. 131 and 124 — Contingent bequest 

— Bequest in favour of B — Condition 
superadded that if he as well as his male 
issue would die without leaving behind any 
legitimate male issue then agnates of testator 
would get properties as absolute owner — 
Event of death of B or of his son though 
specified was uncertain — Provisions of Sec- 
tion 131 attracted and ulterior bequest in 
favour of agnates is contingent and subject 
to rules contained in Section 124 — Unless 
B dies during life time of testator i. e.. spe- 
cified uncertain event happens, legacy in 
favour of agnates cannot take effect 

Pat 144 B (C N 24) 
S. 230 — Executor applying for pro- 
bate — Executor subsequently applying for 
withdrawal of probate petition stating that he 
had renounced executorship — Renunciation 
complete and could not be retracted — Court 
had no power to allow retraction from re- 
nunciation — Objection by a caveator to 
the renunciation had no relevance 

Mys 139 A (C N 32) 

S. 230 — Executor first applying under 

Section 230 for withdrawal from probate 
proceedings — Caveator opposing with- 
drawal — Executor filing a memo that he 
did not press the withdrawal application — 
Court allowing memo — Appeal Dy caveator 
— Maintainability — See Succession Act 
(1925), S. 299 Mys 139 B (C N 32). 

Ss. 299 and 230 — Executor first ap- 
plying under Section 230 for withdrawal 
from probate proceedings — Caveator op- 
posing withdrawal — Executor filing a memo 
that he did not press the withdrawal ap- 
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Succession Act (contd.) 
plication — Caveator again opposing the 
Memo — Court allowing prayer in the 
memo — Caveator, an aggrieved party and 
could therefore appeal under Section 299 
— Further, every order made by District 
Judge under the Act was appealable under 
Section 299 Mys 139 B (C N 32) 


Supreme Court Rules 1966 
* — — O. 11, R. 1 — See Constitution of 
India, Art. 32 


SC 77G (C N 163) 


TENANCY LAWS 

— Berar Regulation of Agricultural Leases 
Act (24 of 1931) 

S. 8 (1) (g) — Bombay Tenancy and 

Agricultural Lands (Vidarbha Region) Act 
(99 of 195S), Section 36 — Order terminat- 
ing lease under Section 8 (1) (g) of the Act 
of 1951, on 20-8-1958 — Appeals — Final 
order of Revenue Tribunal on 31-3-1960 — 
Application for possession on 5-5-1960 • — 
Not barred by limitation 

Bom 167 B (C N 30) 
— Bhopal Abolition of Jagirs and Land Re- 
forms Act (10 of 1953) 

— S. 10 — Expression "entitled to receive 
maintenance allowance” — - For claim under 
section person need not be receiving cash 
from income of jagir — Person in posses- 
sion of certain village in lieu thereof can 
maintain suit Madh Pra 91 B (C N 22) 

S, 10 and R. 21 framed under Act — 

Fixation of maintenance by Jagir Commis- 
sioner — Matters to be considered — Al- 
legation that certain matters not taken into 
consideration — Specific plea in written 
statement necessary 

Madh Pra 91 C (C N 22) 
— — S. 10 — Suit for arrears of maintenance 
by Guzardar — Article 62, Limitation Act 
is applicable — See Limitation Act (190$), 
Article 62 Madh Pra 91 F (C N 22) 

S. 39 (1) an d (2) — Bar to jurisdiction 

of Civil Courts — Bar does not apply to 
orders vhich are null 

Madh Pra 91 A (C N 22) 
— - — Rules under, R. 21 framed under Act — 
Fixation of maintenance by Jagir Commis- 
sioner — Matters to be considered — See 
Tenancy Laws — - Bhopal Abolition of Jagirs 
and Land Reforms Act (10 of 1953), S. 10 
Madh Pm 91 C (C N 22) 
— Bihar Land Reforms Act (30 of 1030) 

S. 4 (h) — Order under — Deputy 

Collector not purporting to pass final 
order but sending a recommendation to 
Additional Collector after hearing parties 

— Additional Collector passing final 
order without hearing parties — Held 
order of the Additional Collector was had 

— Fact that the Deputy Collector had 
the powers of the Collector for purposes 
of Section 4 fh) was irrelevant — Deci- 
sion of High Court reversed 

SC 796 (C N 168) 


Tenancy Laws (contd.) 

— Bihar Tenancy Act (8 of 18S5) 

S. 67 — Section 67, overrides con- 
tractual stipulation in respect of rent — 
See Tenancy Laws — Bihar Tenancy Act 
(8 of 1885), Section 193 

SC 716 D (C N 144) 

S 106 — Suit to declare the lands as- 

belonged to plaintiffs’ ancestors and for 
correction of survey entry • — Proper forum 
to file suit Pat 136 (C N 22> 

S. 184 — Suit instituted after expiry 

of period of limitation was liable to be 
dismissed though limitation was not 
pleaded in written statement • — Absence 
of plea did not cause plaintiff any preju- 
dice — Appellate Court could allow defen- 
dant to raise plea of limitation for first 
time SC 716 B (C N 144) 

S 193 — Lease giving lessees nght to 

cut and appropriate trees of certain types 
and fruits and flowers of certain fruit 
bearing trees — Held lease deed granted 
lease in respect of forest right only ■ — 
Right to open roads and to construct 
buildings were incidental to the right to 
enjoy forest produce — Suit being for re- 
covery of rent in respect of forest produce 
was governed by Art. 2 (b) (i) of Sch. Ill 
to the Bihar Act — Special period of limi- 
tation applied though claim for arrears of 
rent was founded on a registered instru- 
ment SC 716 C (C N 144) 

Ss. 193 and 67 — Section 67 overrides 

contractual stipulation in respect of rent 
SC 716 D (C N 144). 


—Bombay Vidarbha Region Agricultural 
Tenants (Protection from Eviction and 
Amendment of Tenancy Laws) Act (9 o£ 
1958) 

S. 5 (1) — Object of — Right to ob- 
tain possession accrued before the Act — 
Application after Act ceasing to be in force 
— Held not barred by limitation 

Bom 167 A (C N 30) 

S. 36 — Order terminating lease under 

Section 8 (1) (g) of the Act of 1951 on 
20-8-1958 — Appeals • — Final order of Re- 
venue Tribunal on 31-3-1960 • — Applica- 
tion for possession on 5-5-1960 — Not 
barred by limitation — See Tenancy Laws 
• — Berar Regulation of Agricultural Leases 
Act (24 of 1951). S. 8 (1) (g) 

Bom 167 B (C N 30) 


— M. P. Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act 
1950 (1 of 1951) 

-Ss. 3, 4 (a) — Trees agreed to be ‘ 

severed before sale or under the contract 
of sale are goods — Contract to cut trees 
of certain measure — Held trees were not 
ascertained goods and property would pass 
only on cutting — Trees vested in State- 
under the Act before cutting. 

SC 706 A (C N 142) 
— — S. 4 (a) — Trees agreed to be severed 
before sale or under the contract are goods- 
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Tenancy Laws — M. P. Abolition of Pro- 
prietary Rights (Estates, Mahals, Alienated 
Lands) Act (contd.) 

— Contract to cut trees of certain measure 

— Held trees were not ascertained goods 
and property would pass only on cutting 

— Trees vested in State under the Act 
before cutting — See Tenancy Laws — 
M. P. Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act 
1950 (1 of 1951), S. 3 

SC 70G A (C N 142) 
— Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act (26 of 1948) 

S. 44 — Compensation payable on 

vesting — Share of compensation money 
is individual and absolute property of the 
sharer — See Expenditure Tax Act (1957), 
S. 4 (i) Andh Pra 197 B (C N 28) 

Ss. 45 (2) (a) and 45 (6) — Compen- 
sation payable on vesting — Share of com- 
pensation money is individual and abso- 
lute property of the sharer — See Ex- 
penditure Tax Act (1957), S. 4 (i) 

Andh Pra 197 B (C N 28) 

S. 49 — Compensation payable on 

vesting — Share of compensation money 
is individual and absolute property of the 
sharer — See Expenditure Tax Act (1957), 
S. 4 (i) Andh Pra 197 B (C N 28) 

— Madras Impartible Estates Act (2 of 
1904) 

S. 4 — Impartible estate — Zamin- 

dari and rights of holder and other mem- 
bers of family — Nature of — See Hindu 
Law Andh Pra 197 A (C N 28) 

Pepsu Tenancy and Agricultural Lands 
Act (13 of 1955) 

• S. 32-KK — Date of commencement 

— Effect of 1962 Amendment Act, Sec- 
tions 7 and 1 (2) — Section 32-KK (intro- 
duced in 1962) came into force on 30-10- 
1956 and not from date of principal Act 
(viz.. 6-3-1955) — AIR 1964 Punj 30. Over- 
ruled — L. P. A. No. 24 of 1963', D/- 30-3- 
1964 (Punj), Reversed 

SC 703 B (C N 141) 


Tort 


Malicious prosecution • — Malice — 

Meaning — Proof — Malice cannot be pro- 
ved by direct evidence 

Orissa 91 D (C N 36) 

Malicious prosecution — Suit for 

damages — Essentials — Onus and pre- 
sumption — "Acquittal on merits’’ — 
Meaning — Civil Court must hear evi- 
dence of both parties to decide whether 
prosecution was without reasonable and 
probable cause and malicious — Criminal 
Court judgment is conclusive only as to 
acquittal of plaintiff 

Orissa 91 C (C N 36) 

Malicious prosecution — Suit for 

damages — Limitation — Computation — 
See Limitation Act (1963), Art. 74 

Orissa 91 B (C N 36) 


Tort (contd.) 

Malicious prosecution — Suit for- 

damages — Prosecutor, who is — Deter- 
mination — First information report for- 
criminal case lodged by first defendant — 
Other defendants examined therein as pro- 
secution witnesses — Their evidence how- 
ever not accepted by criminal Court — 
Such non-acceptance does not and cannot 
prove conspiracy between those defen- 
dants and the first defendant in initiating 
the prosecution — Hence those defendants- 
are not prosecutors — Suit against them 
therefore, is not maintainable — First 
defendant is the prosecutor 

Orissa 91 A (C N 36)' 

Negligence — Collapse of building — 

See Penal Code (I860), S. 304- A 

Mad 198 (C N 52)- 

Negligence — Damages — Quantum 

of — Factors to be considered — See Fatal' 
Accidents Act (1855), S. 1-A 

Madh Pra 86 B (C N 21) 

Negligence ■ — Motor accident — Negi- 

gence — Accident taking place on off side 
of road — Presumption — Principle of 
res ipse loquitur — Applicability — See 
Fatal Accidents Act (1855), S. 1-A 

Madh Pra 86 A (C N 21) 
Transfer of Property Act (4 of 18821 


S. 6 (h) — Minor not disqualified to 

be a transferee — Contracts in favour of 
minor imposing personal liability — Lease 
— Guardian has no authority to do so — 
See Contract Act (1872), S. 11 

Guj 106 (C N 16) 

S. 7 — Contracts imposing personal 

liability — Premises taken on lease and 
new business started by de facto guardian 
on behalf of minor — Guardian has no- 
authority to do so — Section 7 does not 
apply as minor is not the transferor — See- 
Contract Act (1872), S. 11 

Guj 106 (C N 16) 


S. 54 — Market value of land - — 

Determination — Evidence — Acquired 
land agricultural — Agreement for sale- 
of same land entered into about three 
months prior to notification under Sec. 4, 
Land Acquisition Act — Evidentiary value 
— Purchaser and purpose of purchase 
bona fide — Such agreement though does- 
not create "interest in property” as requir- 
ed by Section 54 Transfer of Property Act. 
is still best evidence — See Land Acqui- 
sition Act (1894), S. 23 Guj 91 (C N 14) 
-S. 58 — Mortgage by purdanashin lady 


— Transaction found to be her spontane- 
ous and well-understood act — Cannot bp 
disregarded even if she had no indepen- 
dent advice from lawyer: Cal 200 (C N 35) > 

S. 58 (f) — Equitable mortgage bv 

deposit of title deeds — Document evi- 
dencing, held, did not require registration 

— See Registration Act (1908), S. 17 

SC 659 (C N 129) 

-S. 59 — Equitable mortgage, by 


U iJ "l-i — -"1 — _ - 

leposit of title deeds — Document evidenc- 
ing held did not require registration 
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T. P. Act (contd.) 

See Registration Act (19081, S. 17 

SC 659 (C N 129) 

S. 59 — Evidence Act (1872), S. 70 — 

SVord "admission” in S, 70 — Meaning of 

— Admission of execution of mortgage 
bond bv mortgagor — Evidence to Drove 
attestation, whether necessary — Mort- 
gagee adducing evidence to prove attesta- 
tion * — Its effect on admission of execu- 
tion — ILR (1967) Cut 593, Reversed; 
AIR 1927 Mad 143, Dissented from 

Onssa 82 (C N 33) 
— — S. 61 — Tenants of mortgaged pro- 
perty attorning to mortgagee — No new 
•tenancy is created On redemption their 
tenancy with mortgagor revives — See 
Transfer of Property Act (1882), S. 109 

Puni 198 (C N 27) (FB) 
S. 108-B — Lease in favour of minor 

— Imposes obligations mentioned in Sec- 

tion on minor — Guardian has no autho- 
rity to do so — See Contract Act (1872), 
'S. 11 Guj 106 (C N 16) 

— Ss, 109 and 01 — Tenants of mort- 
gaged property attorning to mortgagee — 
No new tenancy is created — On redemp- 
tion their tenancy with mortgagor revives 

Puni 198 (C N 27) (FB) 
Ss. 112, 113 — Statutory leases — Ac- 
ceptance of rent after termination of lease 

— No waiver — T. P, Act not applicable 

Bom 167 C (C N 30) 
S. 113 — Statutory leases — Accep- 
tance of rent after termination of leasp 
No waiver — T. P. Act not applicable 

— See Transfer of Property Act (1882), 

S. 112 Bom 167 C (C N 30) 

Trusts Act (2 of 1882) 

— — S. 90 — Death of Mahomedan in- 
testate — Heirs take as tenants in common 
in specific shares — Theory of representa- 
tion not recognised — Widow and minor 
children left as heirs — Management of 
estate assumed by widow’s father, and 
income spent for maintenance and educa- 
tion of heirs — Acquisition of new pro- 
perty in widow’s name — No evidence to 
show that any surplus from income of 
estate was utilized for acquisition • — 
Newly acquired property held not parti- 
'blo — Section 90. Trusts Act, aid not ap- 
ply — See Mahomedan law — Succession 
and Administration Mad 200 A (C N 53) 
'• S. 90 — Advantage gained by mort- 

gagee *— Usufructuary mortgagee bound 
to pay part of rent to landlord — Property 
brought to sale for default in payment of 
rent — Mortgagee purchasing it at the 
nale has to hold it for the benefit of the 
mortgagor — Fact that the property 
■brought to sale was more than mortgage 
security, held, immaterial. AIR 1961 Pat 
439 held no good law, in view of AIR 1964 
SC 1707 Pat 131 (C N 19) 

U. P. Municipalities Act (2 of 1916) 

See under Municipalities. 


V. P. Sales Tax Act (15 of 194S) 

See under Sales Tax. 

U. P. Temporary Control of Bent and Evi- 
ction Act (3 of 1947) 

See under Houses and Rents. 

Ufkal University Regulation 
See under Education. 


Words and Phrases 


"Acquittal on merits” — See Tort <— 

Malicious Prosecution 

Orissa 91 C (C N 36) 
Terms ’dispossession’ and ’discontinua- 
tion’ in Art 142, Limitation Act — Meaning 
— See Limitation Act (1908). Art. 142 

All 289 C (C N 46) (FB) 

“Fact of State” — Meaning of — See 

Extra Provincial Jurisdiction Act (1947). 
S. 6 SC 724 A (C N 1 47) 

"In the discharge of his duties” — 

Interpretation — Ingredients of S. 5 (1) 
(d) — See Prevention of Corruption Act 
(1947), S. 5 Guj 97 B (C N 15) 

’In the pay of’ — ’In the pav of’ means 

‘in the employment of — See Penal Cod© 
(I860), S. 21 (12) Guj 97 C (C N 15) 

"Office’' — Meaning — Word "Office” 

has various meanings depending upon con- 
text — See Constitution of India. Art. 191 
(l) (a) SC €94 A (C N 140) 

’Otherwise’ — ’Officer 1 — Meaning — 

’Otherwise' in S. 5 (1) (d). Prevention of 
Corruption Act means, ‘by other like 
means’ and the word does not go with the 
words 'abusing his position' — ’Officer’ In 
S. 21 (9), Penal Code denotes person in 
service or pay of government or remu- 
nerated by fees or commission for perfor- 
mance of any public duty — • See Penal 
Code (1860). S. 161 Guj 97 A (C N 15) 


Workmen’s Compensation Act (8 of 1923) 

• S. 2 (1) (d) — "Dependent” — Widow 

— Remarriage — Does not disentitle her 
\t> claim compensation 

Raj 111 C (C N 27) 

S. 2 (1) (e) — Compensation payable 

by employer — Case not falling under 
Section 14 — Compensation cannot be 
awarded against insurance company — 
See Workmen's Compensation Act (1923), 
S. 14 Raj 111 B (C N 27) 

S. 3 — "Arising out of employment” 

— Meaning of — Question as to whether 
death was caused by added peril — Test 

Rai 111 A (CN 27) 

S. 3 (1), Proviso (b) — Applicability 

of — Accident arising out of and in course 
of employment — Injury resulting in death 

— Question of wilful disobedience of any 
order or rule not material 


Raj 111 D (C N 27) 

Ss. 14 and 2 (1) (e) — Compensation 

payable by employer — Case not falling 
under S. 14 - — Compensation cannot be 
awarded against insurance company 

Raj 111 B (C N 27) 



SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC. IN A. I. R. 1970 MAY 

DISS.=Dissented from in; NOT F.=Not followed in; OVER.=OverruIed in; 
REVERS.= Reversed in 


'Civil Procedure Code (5 of 1908) 

— S. 47 — (1896) 78 Pun Re 1896 — Over, 
■AIR 1970 Punj 215 (C N 32) (FB). 

— S. 47 — (1902) 94 Pun Re 1902 — Over. 
AIR 1970 Punj 215 (C N 32) (FB). 

— S. 144 — AIR 1920 All 245 (1) — Over. 
AIR 1970 All 261 A (C N 43) (FB) 

— S. 144 — 1962 All LJ 539 — Over. AIR 
1970 All 261 A (C N 43) (FB). 

— S. 145 (as amended by U.P. Act 24 of 
1954) — AIR 1920 All 245 (1) — Over. 
AIR 1970 All 261 A (C N 43) (FB). 

— S. 145 (as amended by U.P. Act 24 of 
1954) — 1962 All LJ 539 — Over. AIR 
1970 All 261 A (C N 43) (FB). 

— S. 146 — (1896) 78 Pun Re 1896— Over. 
AIR 1970 Punj 215 (C N 32) (FB) 

— S. 146 — (1902) 94 Pun Re 1902— Over. 
AIR 1970 Punj 215 (C N 32) (FB). 

— O. 9, R. 9 — AIR 1954 All 222 — Over. 
AIR 1970 All 257 (C N 42) (FB). 

— O. 9, R. 13 — AIR 1954 All 222 — Over. 
AIR 1970 All 257 (C N 42) (FB). 

— O. 17. R. 2— AIR 1954 All 222 — Over. 
AIR 1970 All 257 (C N 42) (FB). 

— O. 17. R. 3 — AIR 1954 All 222 — Over. 
AIR 1970 All 257 (C N 42) (FB). 

— O. 20, R. 14 — (1963) A. F. A. D. No. 30 
of 1962. D/- 14-10-1963 (Bom) — Revers. 
AIR 1970 SC 750 (C N 155) 

— O. 20, R. 14 — (1896) 78 Pun Re 1896- 
Over. AIR 1970 Punj 215 (C N 32) (FB). 
— O. 20, R. 14 — (1902) 94 Pun Re 1902- 
Over. AIR 1970 Punj 215 (C N 32) (FB). 

— O. 21, R. 16 — (1896) 78 Pun Re 1896- 
Over. AIR 1970 Punj 215 (C N 32) (FB). 
— O. 21, R. 16 — (1902) 94 Pun Re 1902- 
Over. AIR 1970 Punj 215 (C N 32) (FB). 
— O. 21, R. 60 — AIR 1920 All 245 (1)— 
Over. AIR 1970 All 261 A (C N 43) (FB). 
— O, 21, R. 60 — 1962 All LJ 539 — Over. 
AIR 1970 All 261 A (C N 43) (FB). 

— O. 23, R. 3 — ILR (1968) 1 Punj 621 — 
Revers. AIR 1970 SC 669 (C N 131). 

— O. 40, R. 1 — AIR 1920 All 149 — Diss. 
AIR 1970 Mys 141 A (C N 33). 

— O. 40, R. 1 — AIR 1958 Assam 171 — 
Diss. AIR 1970 Mys 141 A (C N 33). 

— O. 40, R. 1 — AIR 1915 Bom 41 — Diss. 
AIR 1970 Mys 141 A (C N 33). 

— O. 40, R. 1 — AIR 1938 Nag 540 — Diss. 
AIR 1970 Mys 141 A (C N 33). 

— O. 40, R. 1 — AIR 1932 Cal 194 — Diss, 
AIR 1970 Mys 141 A (C N 33). 

— O. 43, R. 1 (s) — AIR 1920 All 149 — 
Diss. AIR 1970 Mys 141 A (C N 33). 

— O. 43, R. 1 (s) — AIR 1958 Assam 171— 
Diss. AIR 1970 Mys 141 A (C N 33). 


Civil P. C. (contd.) 

— O. 43, R. 1 (s) — AIR 1915 Bom 41 — 
Diss. AIR 1970 Mys 141 A (C N 33). 

— O. 43, R. 1 (s) — AIR 1938 Nag 540 
Diss. AIR 1970 Mys 141 A (C N 33). 

— O. 43, R. 1 (s) — AIR 1932 Cal 194 — 
DisS. AIR 1970 Mys 141 A (C N 33). 

CIVIL SERVICES 

—Fundamental Rules (as amended in 
1963) 

— R. 56(a) — AIR 1966 All 560 — Over. 
AIR 1970 All 296 A (C N 47) (FB). 

• — Railway Servants Conduct and Discip- 
linary Rules 

— R. 1713 — (1965) W. A. No. 205 of 1964, 
D/- 4-8-1965 (Ker) — Revers. AIR 1970 
SC 748 A (C N 154) 


Companies Act (1 of 1956) 

— S. 237 (b) — AIR 1966 Cal 151— Revers. 
AIR 1970 Cal 183 (C N 31). 

Constitution of India 

—Art. 226 — (1969) 74 ITR 808 (Delhi) — 
Revers. AIR 1970 SC 778 A (C N 164) 
—Art. 309 — (1967) 2 Lab LJ 782 (Cal) — 
Diss. AIR 1970 Bom 180 (C N 33). 

—Art. 310 — (1967) 2 Lab LJ 782 (Cal) — 
Diss. AIR 1970 Bom 180 (C N 33) 

—Art. 311 — (1967) 2 Lab LJ 782 (Cal) — 
Diss. AIR 1970 Bom 180 (C N 33). 

Contempt of Courts Act (32 of 1952) 

— S. 3 — (1963) Civ. A. No. 13 of 1963, D/- 
14-8-1964 (Bom at Nag) — Revers. AIR 
1970 SC 720 (C N 146). 

Criminal Procedure Code (5 of 1898) 

— S. 2 — Cri. R. No. 1235 of 1967 (Orissa) 
— Held not good law in view of AIR 1965 
SC 1185 as interpreted. AIR 1970 Pat 159 
(C N 25). 

— S. 107 — (1967) Cri. Revn. Petn. No. 
735 of 1965, D /- 17-4-1967 (A P) — 
Revers. AIR 1970 SC 771 (C N 162). 

— S. 145 — AIR 1953 Cal 397 — Diss. 
AIR 1970 Pat 132 (C N 20). 

— S. 145 — AIR 1959 Cal 505 — Diss. AIR 
1970 Pat 132 (C N 20). 

— S. 173 — Cri. R. No. 1235 of 1967 
(Orissa) — Held not good law in view of 
AIR 1965 SC 1185 as interpreted. AIR 
1970 Pat 159 (C N 25). 
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Criminal P. C. (con*d.) 

— S. 190 — Cri. R. No. 1235 of 1967 
(Orissa) — Held not good law in view of 
AIR 1965 SC 1185 as interpreted. AIR 
1970 Pat 159 (C N 25). 

— S. 251-A — Cri. R. No. 1235 of 1967 
(Orissa) — Held not good law in view of 
AIR 1965 SC 1185 as interpreted. AIR 
3970 Pat 159 (C N 25). 

— S. 403 — (1967) Cri. Revn. Petn. No. 
735 of 1965. D /- 17-4-1967 (A P) — 
Revers. AIR 1970 SC 771 (C N 162). 

Essential Commodities Act (10 of 1955) 

— S. 3 — Cri. Misc. No. 224 of 1965. D/- 
4-11-1965 (Punj) — Revers. AIR 1970 SC 
713 (C N 143). 

— S. 3 — (1965) Cri. Revn. No 263 of 1965. 
D /- 4-11-1965 (Punj) — Revers. AIR 1970 
SC 713 (C N 143). 

— S. 7 — (1965) Cri Misc. No. 224 of 1965. 
D/-4-11-1965 {Punj) — Revers. AIK 1970 
cr» 7n /r v 

— S. 7 -- (1965) Cri. Revn. No. 263 of 1965. 
t >/- 4-11-1965 (Punj) — Revers. AIR 1970 
SC 713 (C N 143). 

— S. 7-A — (1965) Cri. Misc. No 224 of 
1965. D I- 4-11-1965 (Punj) — Revers. AIR 
1970 SC 713 (C N 143). 

— S. 7-A — (1965) Cri Revn No 263 of 
1965. D /- 4-11-1965 (Punj) — Revers. AIR 
SC 713 (C N 143). 

— S. 8 — (1965) Cri Misc No. 224 of 1965. 
D/- 4-11-1965 (Punj) — Revers. AIK 1970 
SC 713 (C N 143). 

— S. 8 — (1965) Cri. Revn. No. 263 of 1965. 
D/- 4-11-1965 (Punj) — Revers. AIR 1970 
SC 713 (C N 143). 

Evidence Act (1 of 1872) 

— S. 3 — (967) Cri. As. Nos. 297 to 300 of 
1965. D /- 23-3-1967 (Andh Pra) — Rovers. 
AIR 1970 SC 648 A (C N 124). 

— S. 70 — AIR 1927 Mad 143 — Diss. AIR 
1970 Orissa 82 (C N 33). 

— S. 70 — ILR (1967) Cut 593 — Revers. 
AIR 1970 Orissa 82 (C N 33). 

Hindu Law of Inheritance (Amendment) 
Act (2 of 1929) 

— S. 1 — AIR 1935 All 203 — Over. AIR 
1970 SC 789 (C N 1G6). 

— S. 1 — AIR 1934 Mad 138 — Over. 
AIR 1970 SC 789 (C N 166) 

Land Acquisition Act (1 of 1894) 

— S. 50 (2) (as amended by Guiarat Act 
20 of 1965) — (1909) 13 Cal WN 116 — 
Diss. AIR 1970 Guj 81 B (C N 13). 

Limitation Act (9 of 1908) 

—Art 120 — AIR 1914 Mad 377 (FB) — 
Diss. AIR 1970 Madh Pra 91 E (C N 22). 
—Art. 131 — AIR 1914 Mad 377 (FB) — 
Diss. AIR 1970 Madh Pra 91 E (C N 22). 


Etc. in A. 'I. R. 1910 May 

Limitation Act (contd.) 

—Art. 142 — AIR 1946 All 389 — Over. 
AIR 1970 All 289 A (C N 46) (FB). 

—Art. 144 — AIR 1946 All 389 — Over. 
AIR 1970 All 289 A (C N 46) (FB). 
IVIahomedan Law 

— Succession and administration — (1961) 
A. S No. 402 of 1961 (Mad) ~ Revers. 
AIR 1970 Mad 200 A (C N 53). 

Motor Vehicles Act (4 of 1939) 

— S 59 — AIR 1963 Mys 278 — Diss. AIR 
1970 Andh Pra 178 (C N 25) 

— S 61 — AIR 1963 Mys 278 — Diss. AIR 
1970 Andh Pra 178 (C N 25). 

PANCHAYATS 

— Andhra Pradesh Gram Panchayats Act 
(2 of 1964) 

— S. 25 — (1966) W. A. No. 36 of 196& 
(Andh Pra) — Over. AIR 1970 Andh Pra 
180 A (C N 26) (FB). 

— S. 25 — (1966) W. P. No. 274 of 1966- 
(Andh.Pra) — Over. AIR 1970 Andh Pra 
180 A*(C N 26) (FB). 

— S. 25 — 1969 Lab IC 343 (Andh Pra) — 
Over. AIR 1970 Andh Pra 180 A (C N 26). 
(FB). 

— S. 50 — W. A. No. 36 of 1966 (Andh Pra) 
— Over. AIR 1970 Andh Pra 180 A (C N 
26) (FB). 

— S. 50 — W. P No 274 of 1966 (Andh 
Pra) — Over. AIR 1970 Andh Pra 180 A 
(C N 26) (FB). 

— S. 50 — 1969 Lab IC 343 (Andh Pra) — 
Over. AIR 1970 Andh Pra 180 A (C N 26) 
(FB). 


Partnership Act (9 of 1932) 

— S. 4 — AIR 1959 Punj 530 — Diss. AIR: 
1970 Raj 86 (C N 18) 

— S. 58 — AIR 1967 Andh Pra 99 — Diss. 
AIR 1970 Raj 99 A (C N 21). 

— S. 59 (2) — AIR 1967 Andh Pra 99 — 
Diss. AIR 1970 Rai 99 A (C N 21). 

— S. 69 (2) — AIR 1959 Punj 530 — Diss. 
AIR 1970 Raj 86 (C N 18). 

— S. 69 (2) — AIR 1967 Andh Pra 99 — 
Diss. AIR 1970 Raj 99 A (C N 21). 

Penal Code (45 of 18C0) 

— S. 40 — 1967 Ker LT 223 — Over. AIR 
1970 Ker 98 A (C N 20). 

—S. 40 — 1967 Ker LT 689 — Over. AIR 
1970 Ker 98 A (C N 20). 

— S. 40 — 1968 Ker LT 929 — Over. AIR 
1970 Ker 98 A (C N 20). 

— S. 88 — 1967 Ker LT 223 — Over. AIR 
1970 Ker 98 A (C N 20). 

— S. 88 — 1967 Ker LT 689 — Over. AIR 
1970 Ker 98 A (C N 20). 

— S. 88 — 1968 Ker LT 929 — Over. AIR 
1970 Ker 98 A (C N 20). 

— S. 307 — 1967 Ker LT 223 — Over. AIR 
1970 Ker 98 A (C N 20). 

— S. 307 — 1967 Ker LT 689 — Over. AIR 
1970 Ker 98 A (C N 20). 

— S. 307 — 1968 Ker LT 929 — Over. AIR 
1970 Ker 98 A (C N 20). 
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Registration Act (16 of 1908) 

— S. 17 — (1873) 11 Beng LR (OC) 405 — 
INot approved. AIR 1970 SC 659 (C N 129). 
— S. 49 — (1873) 11 Beng LR (OC) 405 — 
INot approved. AIR 1970 SC 659 (C N 
129). 

SALES TAX 


TENANCY LAWS 
—Bihar Tenancy Act (8 of 1885) 

— S. 106 — AIR 1955 NUC (Madh Bha) 
3774 — Diss. AIR 1970 Pat 136 (C N 22). 

— Pepsu Tenancy and Agricultural Lands 
Act (13 of 1955) 


— Madhya Pradesh General Sales Tax Act 
(2 of 1959) 

— S. 2 (d) & (g) — AIR ig68 Madh Pra 
163 — (Revers. AIR 1970 SC 732 A (C N 
149). 


— S. 32-KK — AIR 1964 Pun: 30 — Over. 
AIR 1970 SC 703 B (C N 141). 

— S. 32-KK — (1964) LPA No .24 of 1964, 
D /- 30-3-1964 (Puni) — Revers. AIR 1970 
SC 703 B (C N 141). 


— Punjab General Sales Tax Act (46 oi 
1948) 

— S. 11 — (1965) L. P. A. 262 of 1965. D /- 
H0-10-1965 (Punj) — Revers. AIR 1970 
SC 744 (C N 152). 

— U. P. Sales Tax Act (15 of 1948) 

— S. 10 (3) (1) — (1963) S. T. R. No. 556 
•of 1961. D /- 18-2-1963 (All) — Over. AIR 
1970 All 266 (C N 44) (FB). 

— S. 11 — (1963) S. T. R. No. 556 of 1961, 
D /- 18-2-1963 (All) — Over. AIR 1970 
All 266 (C N 44) (FB). 


Tort 

— Malicious Prosecution — AIR 1962 Pat 
478 — Diss. AIR 1970 Orissa 91 C (C N 
36). 

Transfer of Property Act (4 of 1882) 

— S. 59 — AIR 1927 Mad 143 — Diss. AIR 
1970 Orissa 82 (C N 33). 

— S. 59 — ILR (1967) Cut 593 — Revers. 
AIR 1970 Orissa 82 (C N 33). 

Trusts Act (2 of 1882) 

— S. 90 — AIR 1961 Pat 439 — Held no 
good law in view of AIR 1964 SC 1707 as 
interpreted. AIR 1970 Pat 131 (C N 19). 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC. IN A. I. R. 1970 MAY 
DISS.=Dissented from in; NOT F.=Not followed in; OVER.=Ovemded in; 

REVERS.= Reversed in 


ALLAHABAD 

AIR 1920 All 149 = ILR 42 All 227, Mohd. 
Askari v. Nisar Hussain — Diss. AIR 
1970 Mys 141 A (C N 33). 

AIR 1920 All 245 (1) = 18 All LJ 357, 
Kallukhan v. Abdulla Khan — Over. 
AIR 1970 All 261 A (C N 43) (FB). 
AIR 1935 All 203=4 All WR 1458, Kan- 
haiya Lai v. Mst. Champa Devi — 
Over. AIR 1970 SC 789 (C N 166). 
AIR 1946 All 389 = ILR (1946) All 178, 
Sangam Lai v. Ganga Din — Over. 
AIR 1970 All 289 A (C N 46) (FB). 
.AIR 1954 All 222 = 1953 All LJ 653, 
Faiyaz Khan v. Mithan — Over. AIR 
1970 All 257 (C N 42) (FB). 

1962 All LJ 539 = 1962 All WR (HC) 438, 
Gulsher Khan Supardar v. Bedilal — 
Over. AIR 1970 AIL 261 A (C N 43) 

(FB). 

-(1963) S. T. R. No. 556 of 1961, D /- 18-2- 
1963 (All). Sukhanlal Amar Nath v. 
Commr. of Sales Tax — Over. AIR 
1970 All 266 (C N 44) (FB). 

AIR 1966 All 560 = 1966 All LJ 153, 
Sridhar Prasad Nigam v. State of 
Uttar Pradesh — Over. AIR 1970 All 
296 A (C N 47) (FB). 


ANDHRA PRADESH 

(1966) W. A. No. 36 of 1966 (Andh Pra) — 
Over. AIR 1970 Andh Pra 180 A (C N 
26) (FB). 

(1966) W. P. No. 274 of 1966 (Andh Pra) 
— Over. AIR 1970 Andh Pra 180 A 
(C N 26) (FB). 

AIR 1967 Andh Pra 99 = (1967) 1 Andh 
WR 192, Jayalakshmi Rice and Oil 
Mills Contractors Co., Angular v. 
Commr. of Income-tax, Andh Pra — 
DISS. AIR 1970 Raj 99 A (C N 21). 

(1967) Criminal Appeals Nos. 297 to 300 of 
1965, D /- 23-3-1967 (Andh Pra) — 
Revers. AIR 1970 SC 648 A (C N 124). 

(1967) Criminal Revn. Petn. No. 735 of 
1965, D /- 17-4-1967 (A.P.) — Revers. 
AIR 1970 SC 771 (C N 162), 

1969 Lab IC 343 = (1966) 2 Andh WR 249, 
G. Venkatesam v. The Collector Medak 
— Over. AIR 1970 Andh Pra 180 A 
(C N 26) (FB). 

ASSAM 

AIR 1958 Assam 171, Ramchandra Dey v. 
Jhumarmal — Diss. AIR 1970 Mys 
141 A (C N 33). 

BOMBAY 

AIR 1915 Bom 41 = 29 Ind Cas 504, 
Narbada Shankar Mugatram Vyas v. 
Kevaldas Raghunath Das — Diss. AIR 
1970 Mys 141 A (C N 33). 
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Bombay (contd.) 

'AIR 1938 Nag 540 - ILR (1938) Nag 174. 
Haje Gopalrao v. Raje Devidas — Diss. 
AIR 1970 Mys 141 A (C N 33). 

(1964) Civil Appeal No. 13 of 1963. D /- 
14-8-1964 (Bom at Na£) — Revets. 
AIR 1970 SC 720 (C N 146). 

CALCUTTA 

(1873) 11 Beng LR (OC) 405 - 20 Suth 
WR 150, Kedamath Dutta v. Shamlal 
Khetry — Not approved. AIR 1970 
SC 659 (C N 129). 

(1909) 13 Cal \VN 116 ~ 4 Ind Cas 332, 
Municipal Corpn. of Pabna v. Jogendra 
Narain Raikut — Diss. AIR 1970 Guj 
81 B (C N 13). 

AIR 1932 Cal 194 - 35 Cal WN 1141, 
Kshitish Chandra Achariya Choudharv 
v. Raja Jankinath Roy — Diss. AIR 
1970 Mys 141 A (C N 33). 

AIR 1953 Cal 397 - 1953 Cri LJ 908. Turn 
Majhi v. State — Diss. AIR 1970 Pat 
132 (C N 20). 

AIR 1959 Cal 505 ~ 1959 Cri LJ 970, 
Sukhchand Roy v. Sefazuddin 
Mohamad — Diss. AIR 1970 Pat 132 
(C N 20). 
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Written by master historians. Pollock and Maitland, the book needs no Introduction. The present 
Issue Is n reprint of the second edition, with an introductory essay and a select bibliography by 
S, F. C. Milsom, Professor of Legal History in the University of London. 
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--'1968/ ' 

60.00 

.~y , ' 

1968 

50.00 

A ‘ ' 

•-(1968 ' 

30.00 

, j 

- 1968" 

60.00 

■ -2nd Ed. ; 

; 1 1968:r - 

35.00 - 

’ / 'ii J 

' f, * 

l 1968 •;/ 

16.00 

■4th' Edn. 

• '-1968 

10.00 

■ 3rd, Edn j 1 

1968;, ; 

8.00 

' 3 

— - 


Place your orders with : 

LA W BO OR; CO M 

Sardar Patel Marg, Post Box No. A, 


P ANY 

ALLAHABAD— 1. 
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RECENT LEGAL PUBLICATIONS 

TfirPATHIS hare been appointed Sole Dulributcrs cf tha following publication 
INDIAN ELECTRICITY RULE5, 1956, By N. Bharucha 
(Irxc.rioraiir,') amer.drv.er.ti including those made ly the Indian Electricity (Amendment) BuUs, IOCS) 
The Bombay Presidency Association ha* published the above commentary cn tha Indian Electricity 
Rules, 1956, (as amended npto 1965). It not only analyses the Rales bringing cct the legal requirement! with 
case-law cn relevant aspects, but gives the reader copious information on the correct Codes of Practice adopted 
in India and the United Kingdom on subjects covered by the Rules. Relevant Indian and British Standards 
on various Rules are cited. 

1966 643 pp. Rs. 40*00 

THE BOMBAY PUBLIC TRUSTS ACT. 1930 By K. N. Shall 
(Applicable to Maharashtra and Gujarat) 

This fourth edition cf the book, revised and brought up-todate, contains the abora Act, as amended 
to date, together with P.ules and notifications. 

1910 4th Edit. Royal Svo SQQ pp. Rs. 3S*00 

PUBLIC SERVICE LAW THROUGH THE CASES By M.dan BhiUa 
Thii book Is not meant to be a commentary on Bcrviee Law, and no commentary cn the subject eould 
be very helpful. Real gaidanco can be derived from the study of application cf settled principles cf law cf 
Courts to different sets cf circumstance*. Tba book will serv# as a nseful guide in this regard to members cf 
the legal prcfesiion as well as public servant*. 

1969 Royal 8vo 524 pp. Rs. 30.00 

CHEQUES IN LAW AND PRACTICE By M. S. Parthasxrithy 
The hock presents the legal principle* and established banking practices governing cheque Iraniactioni 
In India. Numerous Indian and foreign decisions are eited. The book will be highly useful to bankers, 
lawyers and businessmen, and as an informative text book to itudsnts. 

19C9 Demy 8ro 435 pp. Rs. 25.00 

FOUNDATION OF WAGE POLICY 
With Special Reference to Supreme Court’s Contribution : By K. S. V. Mraon 
This is the first systematic attempt to study the contribution made by the Supreme Court to the 
evolution and working cf Wage Folicy from an operational angle. Part I trace* tha evolution cf wage polley 
since Independence. Part II diseussea important Case Is* on wage* decided by tbe Supreme Court sine* 
1857. Fart HI seeks to present recommendations made by tbe Indian Labour Conference, Standing La bear 
Committee, etc. cn wages, etc. 

1069 Demy 8r« 324 pp. Rs, 11.00 

ADMINISTRATIVE LAW By S. RaJtgopaUn 
Administrative Iaiw baa now eema to occupy a vital plaee in Jurisprudence— an emergent reality In tbe 
legal systems cf tbe countriea wedded to the observance of tbe Rale of law. Crammed with reference* and 
Information, *aeh subject i* dealt with in the light cf its history and evolution in India and various foreign 
countries. 

1969 D«ny 8v« 481 pp. B*. 23.00 

MAXWELL ON "THE INTERPRETATION OP STATUTES” 

Twelfth Edition By P. St. J. LANCAN 

This is the new edition cf • book whieh explains the form and liQgoage cf Acts cf Parliament. Much 
Cf the content has changed *inee the last edition and numcrcos eld eases hare been excised and replaced by 
modern decisions. Rut the general scheme of tha work remains the same. 

1969 Dtmy Svo 434 pf>. Bu JOjtO Indian Price IU, 40.CC 

-JUST RELEASED " 

1. PRINCIPLES OP HINDU LAW, by D.P.Mulia, 18th edn. 1866, reprinted 1870 58.00 

t. SOLUTIONS TO PROBLEMS IN LAW EXAMINATIONS, by Icamdar A 

Fwbhn (in 5 veil.) Book I, Rs. 11.00. Book II, Rs. 7.00 1381 

8. SHIN ONE’S SUMMARY OP SALMONIPS JURISPRUDENCE, 2nd tdn. 

by A. K. Barkar (Students' Iaw Guides) 1870 #.80 

-TO BE RELEASED SHORTLY" 


1. COMMON LAW IN INDIA, by U. C. Setalrad (Haalyn Lectures) 

2nd edu. (Indian) 

2. ADMINISTRATIVE LAW OP INDIA, by B. P, Bathe 

3. POSITION OP THE JUDICIARY UNDER THE CONSTITUTION OP 

INDIA (SeUltad Meocrial IiKtunwl, by H. M. Seerrml 

4. KANOA A PALKmVALA SUPPLEMENT TO CTO EDITION OF 

INCOME-TAX 2 YOtS. 


1910 llXO 

1810 approx. 5X00 

1510 apfr-t. 13X0 


H. H. TRIPATHI PRIYATE LIMITED 
Law Publishers ; 164, Samaldas Gandhi Mare. Bombay-2. ; Booksellers 
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RATANLAL & DHIRAJL AL’S 

LEGAL COMMENTARIES 

1- The Law of Crimes : 21st Ed. Pages 1638. Price Ms. 35. 
A standard commentary on the Indian Penal Code. Eecognised 
as an authority on the subject by the Supreme Court of India 
and the various High Courts. 

2. The Indian Penal Code : 24th Ed. Pages 600. Price Rs. 12. 
Abridged edition of the authors’ Law of Crimes. 

3. The Criminal Procedure Code ; 11th Ed. Pages 874, 
Price Rs. 14. Companion volume to the authors’ Indian Penal Code. 

4. The Law of Evidence: 15th Ed. Pages 454. Price Rs. 12 
Explains the provisions of the Indian Evidence Act, with 
important case law. 

5. The Law of Torts ( English & Indian ) : 19th Edn. 
Pages 602. Price Rs. 12. A book of reference constantly in 
use by the Bench and the Bar. English and Indian case law 
and statutory law are brought up-to-date. 


THE BOMBAY LAW REPORTER : A fortnightly law 
journal started in 1899 containing Reports of cases decided by the 
High Court at Bombay and the Judgments of the Supreme Court of 
India in appeals from the High Court at Bombay, Rotes on decisions 
of the Supreme Court in appeals from other High Courts and original 
Articles on legal topics, Reviews of recent English and Indian law 
books and Gleanings from foreign legal periodicals. 


Annual subscription (with postal charges) „ . _ ' _ ' 

x ° ' Foreign : Rs. 50.00 

THE BOMBAY LAW REPORTER (Private! LTD., 

"KRISHaN MAHAL", 63 MARINE DRIVE, BOMB AY-20, 
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IN PRESS ! «h Edition IN PRESS I 

IDENTIFICATION OF HANDWRITING & 

CROSS- EXAMINATION OF EXPERTS 
by M. K. MEHTA, Examiner, Questioned Documents, 
Publishers : 

M/s. N. M. TRIPATH I, (P.) Ltd., Law Booksellers, 

165, Samaldas Gandhi Harg, BOHBAY.2. 

DISPUTED DOCUMENTS? Phone: 261148 

Consult : 

M. K. MEHTA, 

Examiner , Questioned Documents, 
Associate Expert . — MADHU SUDAN MEHTA 
4091, Nai Saralc (New Name : Amir Chand Marg), DELHI-6. 

Author of: IDENTIFICATION OF HANDWRITING k CROSS-EXAMINATION OF 
EXPERTS. (Oa the approved list o! the High Courts of Allahabad, 
Calcutta, Cuttack & Patna). [IN PRESS — 4th Edition]. 

IDENTIFICATION OF THUMB IMPRESSIONS & CROSS-EXAillNATION 
OF FINGERPRINT EXPERTS. (Oa the approved list of the High Courts 
of Allahabad & Jodhpur). (2nd Ed.) Price Its. 15/.. 

Various Courts throughout India send original papers 
to M. K. MEET A & MADEU SUDAN MEET A for opinion. 


N. D. BAS U’S LAW BOOKS — Standard Works 

Announcing the SIXTH EDITION of _ 

1. arbitration act 

6th Revised Ed. ! 1000 Pages Royal ! I 

Just out ! August 1969 1 t Price Rs. 28/- 

2. THE INCOME-TAX ACT 

In more than auS Royal Rase* \ 2nd Ed. \ \ Rs- 20]- 

Jlong ttfft it* book a uparaUly paper J^yinA luppSeruaf containing On Income Tax Jet. I9il at 
aminitd upto 19S9 vith eato-lav i ii pier* /r»» to t>j purckaur of Ik* look. 

The rep p] ttat o* 1« b elc* tcld tiparaUl y at B*. 7/> per eegy. 

S. LAW OF INJUNCTIONS 

3rd Edition I 1963 June l I 1200 Pages Royal 1 1 1 Rs. 37/- 

4Tlaw of receivers 

The noit anihoritatUe edition thoronjbtj' revised, rcoit and portions rewritten. 

In 1070 Pages Royal 1 2nd Edition 1 1 1954 Sept. 1 1 1 Price Rs. 23 b 

5. THEr COMPANIES ACT, 1956 

[ With a cunvlaiivt tupplenent containing thi Cortponia Amendment Acti, up to 29C7). 

In 872 4-32 Pages (Royal) 1 2 nd Ed, 1 I Rs. IS/- 1 1 t 

6. THh LAW OF SUCCESSION 

<th Enlarged Ed. 1 1400 Pages 1 f Rs. 25/* 

Order immediately tritA l 

EASTERN LAW HOUSE PRIVATE LTD. 

54, Ganesh Chunder Avenue, Post Box No. 7810, CALCUTTA. 









ALIi INDIA BEPOBTEB, 1970 MA Y 


55 


TELEPHONE : 23113 TELEGRAMS : "EXPERT, NAGPUR" 

For Expert Opinion & Evidence 

CONSULT : 



TRAINED IN ENGLAND F.A. F.Ee., RA., LL.B., F.B.M.8, (LONDON) 

CONSULTANT TO GOVERNMENT OF RAJASTHAN 

HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 



'Asst. Examiner deputed to photograph documents when required. IN URGENT 
MATTERS Mr. BHANAGAY can examine documents in court and give 
evidence on the following day. Questions for cross-examination or notes 
for arguments with relevant extracts of authorities can be supplied. 


INDIAN INSTITUTE OF CRIMINOLOGY 

KAM0 A SPETH 8 NAGPUR-1 

OFFERS- POSTAL COURSE IN 

(1) DISPUTED DOCUMENTS AND HANDWRITING 
•(2) FINGER PRINTS (3) FIRE ARMS (FORENSIC BALLISTICS) 

The Course includes lessons in Forensic Photography, Case 
studies, Expert law and Practical. Details on payment 
of Rupees two by money order only. 

g ffissssg , t . ~ ~ .. — — . . — - 1 ~~ ■ ■ - - ■ - - ■ . ■ ■ — . - -- ss b 

Phone 31861 Grams ‘Documents’ Indore City. 

Co T. S AR W AT E, B.A., LL.B., F.R.M.S. (LONDON) 

Additional Govt. Examiner of Questioned Documents to MADHYA 
PRADESH and Consultant to Govt, of RAJASTHAN. 
HANDWRITING, FINGER-PRINTS AND FIRE-ARMS EXPERT. 
'OonBult him on all matters pertaining to Hand-writing, Finger-Prints, Inks, Paper 
Seal impreBsionB, Fire-Arms etc. OrOES- examination of experts undertaken. 

Office photographer can be sent on request to take photographs in Court. 

Charges are reasonable. 

Office & Besidence : Branch Office ; 

4, Mal-Godown Road, 1968, Wright Town 

Naya Pura, INDORE. JABALPUR Phone: 2520 

( ‘ ^ y y ^ f * 

PARMESHWAR DAYAL, m-a. 

DOCUMENT EXAMINER. 37 Yrs. in practice. 

& Anil Kumar Mathur, 

ASSOCIATE DOCUMENT EXAMINER 

FORGERY DETECTION BUREAU 

Office : Medows House, Medows St,, Fort, BOMBAY-1. Phone : 251083. 

Ss3i DENGE : 1/5 Eazi Blocks, near Bandra Talkies, Swami Yivekanand Ed., Bandra, 

BOMBAY-50. Phone : 583785, 
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Phone : 3441 Tele : Document Houses. 

(A. I. FORGED Document Investigation Bureau) SIMLA-2- 
(1930-1970) 

For Detecting FORGERIES in IMPORTANT WILLS, 
PARTNERSHIPS, AGREEMENTS, DEEDS, PRONOTES, etc., 

Jitter to : — SENIOR CONSLTS., on EXAMINATION of 
QUESTIONED DOCUMENTS, INKS Bi PAPER 
ANALYSTS 

Dr. BAWA R. SINGH, Ph. D., Gold Medallist;. 

FJLUJ., M.KP.S. (Ciemt Brttiln), eta., 

& Senior Associate BAWa J. SINGH, 

Gold Medallist Fjms. .iiirj. (Lmdoo), 

SPECIALISTS in AUTHENTICATED Cross. Examina tions on Document Examlnert^- 

“*]«o accept IMPORTANT Private Criminal and Civil Cares"* 

40 Yean' SUCCESSFUL Experience. 

Questioned Document Examiner’s Houses, SIMLA. 3. 


Phone Resi. 


f 297381 

•• < 41281 Pto* 556,83 

GAJJAR & GAJJAR 


f J r,rutwrlllng Erpcrh Trained In V. S. /*. 


T. J. Gajjar, b.a., Harvard Associate in Police Science (I'.S.A.J' 
Pounder Expert of the Handwriting Brandi o! the- 
Pormcr Bombay State. (31 years of experience) 

H. T. Gajjar, n.sc. (com.), Trained at Police Training Centre of 
Indiana University and Identification Lab. of Post- 
Office Dept. Washington D. C. (U.S.A.) 

35, Dalai Street, Examiner Press Building, Fort, BOMBAY 1. 

Residence : • — 11/12 Jimmy Chambers, Parel Station Road, BOMBAY 12. 


7/2 South Tukoganj, 
INDORE 
Phone : 5432 


Office : — C-S4, Shivad House, 
Prithviraj Road, JAIPUR-1 (Raj.), 
Phone: 7403a 


A. 


Ganorkar 


B.A., LL.B., F.R.M.S. (London), F.AJS.C. (U-S.A.) 
EXAMINER OF QUESTIONED DOCUMENTS. FINGER-PRINTS.. 
HANDWRITING AND FIRE ARMS EXPERT, 
V^SULTANT TO THE GOVERNMENT OF RAJASTHAN. 

THE ONLY EXPERT 
GAINED IN ENGLAND & AMERICA 

_iL©n all problems regardin': Questioned. Documents^ 
■ne&iotd v ruminations of the Document Experts and 
ASTERarearms Experts undertaken, 

Ganesh Chm : ; Correspondence Invited- 
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BLUR RE D FINGERPRINTS? 

For all smudged, over-inked, partial faint and blurred fingerprints 
please refer your documents to : — 


Telephone : 72135 



Kashyap 


Grams : “EXPERT JAIPUR” 

Prof. B. 

( Studied in England & Denmark ) 

FINGERPRINT & HANDWRITING EXPERT 

Kashyap has successfully Identified numerous Blurred Fingerprints which were declared as 
undecipherable by several Govt, Fingerprint Bureaus of India. 

VARIOUS COURTS FROM ALL OVER INDIA SEND DOCUMENTS FOR OPINION. 

CHITRANJAN MARG, C-SCHEME, JAIPUR. (Raj.) 

NOW FEW COPIES LEFT ” “ ' 

COMMENTARY ON 

THE ESSENTIAL COMMODITIES ACT, 1955 
( Act X of 1955 ) 

By S, N, SH ARM A, Advocate. 

Special Features : — 

1. Act brought upto 31st August, 1968. 

2. Exhaustive case law digested upto 30th June, 1968. 

3. Immensely uselnl to tho Bench & Bar and to those administering the law. 

1968 EDITION — Nicely printed and Fine Get-up-Covering 250 pages. 

Price — Rs. 12.50 Postage & Packing Rs. 3.00 Extra 

ANAND MUDRANALAYA P. 0. : Sahibganj (S. P.) Bihar. 

“ FOR DISPUTED DOCUMENTS 81 " 

FINGER PRINT CASES 

TIL, B.A., LL.B. (Trained in Bngiand) 

DOCUMENT EXAMINER 

Bombay Office : Ahold Office : 

READYMONEY MANSION “NEELLMA” 

3rd floor, 43, Veer Nariman Road, Jatliar Peth Road, AKOLA, (M. S.) 

Fort, BOMBAY-1. Phone : 252646 Tel, ; 339 

1. SUPREME C0URI OR PUBLIG SERVANTS ( 2HD ED., 1970) Rs. 20 Post free 

Reported 6c Unreported decisions upto 1-1-1970 about Dismissal, Removal, Equality, 

Equal protection of Rules & Laws, Equal Opportunity, Discrimination, Probation, 
Confirmation, Promotion, Seniority, Departmental Enquiry, Suspension, Evidence, 
Reasonable Opportunity, Retirement, etc. 

Containing 290 Cases, Summarised Opinion, Analytical Survey, Extract from Rules & Constitution. 

2. IAW OF INJUNCTIONS Price Rs. 12.50 Post free. 

By K. K. GUJRAL, Advocate, 

16A/15. W. E. A, DELHI 


CONSULT : 


Phone: 71182 


Grams : Forgerfoe 

Consult on all disputed Documents 

K. S. RAMAMURTI 

HAND-WRITING AND DOCUMENT EXPERT 
( of 40 years standing) 

8, III Main Road, Gandhi Nagar, Adyar, MADRAS-20. 
Hand-writing Expert evidence reviewed, Instructions for cross-examination 
of any expert on technical Lines can be had. 
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Manager’s Notice 


1. (a) Owing to the heavy cost of paper and 
printing now-a-days, we are printing only as 
■many copies as are actually required and are not 
keeping a large stock of loose parts on hand. 

(b) Moreover, when we send a duplicate part 
to a subscriber, whole year's set is made useless. 
Hence we are obliged to fix the price of duplicate 
.parts at Rs. 15/- per part for A. I. R. and at 
<3s. 5/- per part for Cr. L. J. and Rs. 41 - for 
L. I. C. 

All prices and charges mentioned in this 
notice are inland prices and charges. 

2. Complaints as to non-receipt of A. I. R., 
Cr. L. J. or L. I. C. monthly parts sent under 
V.P.P. or Regd. Post will not be considered unless 
■the complaint regarding A. I. R. reaches the office 
^before 25th of tne particular month and that of 
•Cr. L. J. before 8th of next month and that of 
*L. I. C. before 14th of next month. No duplicate 
.copy of the part will be supplied free of cost on 
■complaints received thereafter. 


3. Despatch of monthly parts under Regd. Post 
ensures safe delivery. 

4. Journal subscriptions are always payable in 
advance. 

5. Subscriptions are payable at Nagpur. Pay- 
ment by cheque should include Bank charges 
@ 50 P. per hundred. 

6. When payments to A. I. R. are effected by. 
cheque or drafts, it is requested that the same be 
made payable to ‘The All India Reporter Ltd.” 
and not to “Manager, Secretary, Superintendent 
or Director” thereof. 

7. Publications are not sold through any agency. 
No bookseller can book orders for A. 1. R. You 
are requested to advise this office the name of any 
person (other than the duly authorised person) 
who attempts to supply or book orders for A. I. R. 
Authority card has been issued by this office to 
every representative of this institution. The names 
of Representatives appear in A. I. R. Parts occa- 
sionally. 


Sales Manager : All India Reporter Ltd.) NAGPUR 1. 


OUR REPRESENTATIVES 

1. Below we give list of Representatives of the AH India Reporter Ltd., who are working 
in the field. 

•2. If any Representative oeases to represent ns, the information will be published 1 h 


these columns. 

8. Addresses of Representatives, who are 


£. M. S. Ahuja, M. 8 / 9, Road No. 11, Rajen- 
dranagar, PATNA-16, (Bihar). 

Phone No. 50239. 

•2, Das S. O. 

3. V. R. Erande, 65, Xth Main Road, 13th 

Cros3, Malleswaram, BANGALORE-8. 

4. Hasin Ahmad, H. No. 17.9. 116/2, 
Kurmaguda, HYDERABAD-86 (A. P.), 
Phone No. 52820. 

5. Khanna P. C. 

-6. Khanna S. C., 10/2, Vidyarthi Market, 
Govindnagar, KANPUR (U. P.) 

7. Malhotra K. D. 

8. Malhotra R. K. 

9. Malhotra S. L., House No. 890, Adarsha 
Nagar, JULLUNDUR-City (E. Pb.) 

<10. Malode P. Y. 

11. Mani R. S. 

12. S. Lai. 

413. Rajan O. P. 20-A, Panthady, 8rd Street 
MADURAI-1 (Tamil Nadu) 


stationary, are given. 

Sales Manager, A. I. R. Ltd. 

14. Seth J. iK., 8, Ghosh Market, 28, Mahatma 
Gandhi Marg, ALLAHABAD-1 (U. P.) 
Phone No. 3907. 

15. Seth, K. K. 2nd Moor, Gnru Nanak NiwaB 

Ambawadi, AHMEDABAD-6 (Gujarat). 

16. Seth O. K., 8-148, Greater Kailash 
New-DELHI-48, Phone No. 78052. 

17. Shaligram N. G. 

18. Shaligram R. G., P-249, Purnadas Road, 
CALCUTTA-29 (W. B.) Phone No. 
46-5975. 

19. Sharma P. N., 9-A, New Market, Begum 
Pul, MEERUT (U. P.) 

20. Sushil S. K. 

21. Tahiliani L. C., C/o. All India Reporter 
Ltd., Medowa House, Nagindas Master 
Road, BOMBAY-1 (B. R.) Phone Nos. 
Office : 253047, Residence : 476005. 

22. Verma H. R., 15/50, Char So. Darvaza 
Ghattia Azam Khan, AGRA-8 (U. P.) 

23. Vithalrao K. A. 88, Sarojini Street, 
Ramnagar, COIMBATORE-9(TamilNadu) 


GO 
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Vols. I and 11 already despatched 

An Important Announcement 

A NEW COMMENTARY BY THE A. I. R. 

Commentaries on 

The Indian Penal Code, 1860 

In Fonr Volumes 

By D. V. CH1TALEY 

AND 

S. APPU ‘RAO 

Wo are glad to announce that A. I. R. ia taking out a much 
needed Commentary on the Indian Penal Code (I860), a major Act of 
the Indian Legislature on which a Commentary on the well-known lines 
of the A. I. R. Commentaries has been long overdue and eagerly awaited 
by the Bench and the Bar. 


Special Featurco : 


1. Exhaustive and up-to-date case- 

law. 

2. Clear, analytical and critical 

exposition of the subject. 

3. Systematised treatment with 

synopsis, appropriate headings, 
cross-references etc. 


4. Useful notes on matters of. prac- 

tice and procedure under tbo 
respective Sections. 

5. Exhaustive Topical Index, 

6. Useful Appendices. 

7. Excellent printing and cet-up. 


Price Re. 50/- (Inland Price) per volume, post free 
or 

Re. 120/- (Inland Price) for the entire set, freight free. 

A cash discount of 5% alloictd on full payment of the 
price for the t chole set in advance. 

For further particulars, please contact our tratelUng Representatifes 
or 

Write directly to — 

The Sales Manager, ALL INDIA REPORTER LTD., 
Post Box No. 56, Coc^resscngaf, NAGPUR*!. 
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A. I. R. AND CR. L. J. JOURNAL SECTIONS 


Rules regarding contributions. 


a. The A. I. E. and Ori. L. J. are essentially and primarily law reports and have to find 
space for judgments of Courts in preference to all other matters. It Bhould also be 
noted that the number of judgments which the A. I. E. has to report is ever-increasing 
and leaves very little space available for articles, etc. Contributions and articles 
cannot, therefore, be expeated to be published as a matter of course. 

“2. Contributors are requested to note that the failure of the A.I.E. to publish any article sent 
to it for publication should not be construed as a reflection on the merit of the article. 

>3. The question as to the publication of any article or other matter iB entirely within the 
discretion of the Editor and he is not bound to give reasons for accepting or not 
accepting any article or other matter. 

4. There is no undertaking to publish articles within any particular time. 

<3. Until actually published! the acceptance of an article does not mean an undertaking to 
publish it. 

8. The Editor may print extraots or a condensed veraion of the artiole, instead of rejecting 
it completely or printing it in exteneo. 

■?. Artioles are accepted on the understanding that no remuneration will ha due for them. 

5. No correspondence oan be entered into regarding the publication or non-publication or 

delay in publication of any artiole or other matter. 

■0. There is no obligation on the A. I. E. to return unpublished articles. Usually, they are 
returned on request by the contributor within a reasonably short period. But this is 
done purely as a matter of courtesy. Nor can the A. I. B. accept any legal responsibi- 
lity for the safe onstody of the artiole etc., or for the Iobs of the article etc. in transit. 

80. The Editor reserves to himself the right of making verbal corrections in the matters 
sent for publication but otherwise the responsibility for the views expressed or 
statements made will be exclusively that of the contributors. 

>11. As the spaoe available in the journal seotion for articles is very limited, shorter articles 
have, subjeot to availability of spaoei relatively a greater chance of being published 
than longer ones, 

4.2. It will be an implied assurance underlying every contribution that the contributor 
baB not infringed the copyright of any other person and that he will be liable for 
breach of suoh assurance. 

>18. An artiole sent for publication in the A. I. B. may be published In the Cri. L. J. and 
vice versa, at the discretion of the Editor. 

>14, The matter sent for publication should alwayB be type-written, on one side of the paper 
only, with a wide margin on the left side, and at least two spaces between lines, and 
should be free from mistakes of typing, grammar, eto. 


Chief Editor, 

ALL INDIA BEPOETEB, NAGPUB-1. 
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Entire set ready for immedixte despatch. 

Announcement Extraordinary 

An A. I. R. Publication eagerly awaited by 
the Legal Profession 

We have pleasure m announcing a new and .revised 
4th — 19GS Edition of an important standard Legal Text Book — 
Our monumental Commentaries on the 

Transfer of Property Act 

By 

CHITALEY 81 RAO 

( In 3 Volumes ) 

Incorporating up-to-date legislative and judicial development 
in this very important field of lavr» 

Concessional Inland Price Ks. 50/- per volume, Post free 
dr 

Rs. 90/- Carnage free, for the entire set. 

* ^ ' t • i 1 ; - * 

A cash discount ol Rs. 5^- would be allowed on' full advance 
payment for the entire set. 

To avoid disappointment please BOOK Your orders icith 
k A. J , ll. Representatives or icritc directly - to : 

Sjla Hanaper, * - 

ALL INDIA REPORTER, LTD., 

f. 0, Eox fir, S3, Ccn£?es*a*isr, 

HAGPUR (Maharashtra) 
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Announcement Extraordinary 

labour and Industrial Cases 

A Monthly Journal Started from January 1968, 

A Journal devoted to Labour and Industrial decisions. 
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ARE STATE MONOPOLY LAWS NOT SUBJECT TO THE TEST OF 
REASONABLENESS?” 

(By Artjn Kumab, M. Com., LIi.m., Lecturer in Law, Delhi University) 


INTRODUCTION 

Does Constitution (First Amendment) 
-Act, 1951 by amending Article 19.(6), 
really put the State monopoly laws beyond 
the test of reasonableness as well as in the 
interest of general public ? The Supreme 
Court, and the authors have answered the 
question in affirmative. But I hold a 
different view, which is the subject-matter 
of this paper. 

The reading of Akadasi Padhan v. State 
of Orissa(l) gives an undoubted impres- 
sion that Court in the instant case moved 
with a pre-conceived notion that State 
monopoly is itself a reasonable restriction 
in the interest of general public, and then 
•started examining the case and interpreting 
the Constitution (First Amendment) Act, 
1951 in such a manner as to arrive at this 
-conclusion. 

It may be pointed out in the first 
instance that the frame of Art. 19 (6) even 
-after the Constitutional Amendment 
practically remains the same. The only 
-change made was that in latter part of 
Cl. (6) of Art. 19 which was enlarged by 
the addition of sub-cl. (ii) to Cl. (6) of 
Article 19. 

Gajendragadkar, J., in Akadasi case has 
given undue importance to the phrase "in 
particular” appearing in Cl. (6) of Art 19. 
He made a heavy reliance on this term to 
arrive at a desired decision. His Lordship 
• observed : 

"It is because the amendment was thus 
made for purposes of clarification that 
it begins with the words “in parti- 
-cular” .... (2) 

His Lordship continued : 

“ and the amendment adds that 

the State monopolies, or nationalisation 
-schemes which may be introduced by 
legislation, are an illustration of reason- 
able restriction, imposed in the interest of 
general public and must be treated as 
-such.’’(3) 

Before we proceed ahead, it may be 
pointed out that Gajendragadkar, J., "pre- 
sumed” that State monopoly laws in res- 
ppect of any trade or business, irrespective 

1. AIR 1963 SC 1047. 

. 2. Paragraph 15 of Akadasi case. 

3. Ibid. , 

1970 Journal 5. 


of the manner and form in which it ap- 
pears, 

“ must be presumed to be reasonable 

and in the interest of general public, 
so far as Art. 19 (1) (g) is concerned.”(4) 

Here, Gajendragadkar, J. has differed 
from the observation made by B. P. 
MukherjeaJ. in Saghir Ahmed v. State of 
U. P.(5) His Lordship observed : 

“The result of the amendment is that 
the State would not have to justify such 
action as reasonable at all in a Court of 
law and no objection could be taken to it 
as an infringement of the right guaranteed 
under Art. 19 (1) (g) of the Constitu- 
tion,”^) 

In Akadasi case, the observations of 
Mukherjea, J. on the effect of the amend' 
ment of Art. 19 (6) were not accepted on 
the ground, firstly, that in such case the 
question did not arise and, because the 
legislative history of the amendment of 
Art. 19 (6) showed that laws passed by the 
State creating a State monopoly, as for 
instance, in road-transport, was struck 
down as violating Art. 19 (1) (g). The 
typical case cited by the Court in para- 
graph II of the judgment is Motilal v. 
Government of the State of U. P.(7) 

We start with the phrase ‘‘in particular” 
in Art. 19 (6) which is nothing but a term 
of emphasis just pointing out that in 
particular the Legislatures will have the 
legislative competency to enact laws bn 
the subjects like profession and to specify 
technical qualifications necessary for 
carrying on this profession, or other occu- 
pation, etc., or on the subject of carrying 
on the business by the State whether to 
the exclusion, complete or partial, of 
citizens of India. The phrase “in parti- 
cular” did appear even in Cl. (6) of Art. 19 
as it originally stood, at the same place 
and for the same purpose as it appears in 
the amended article. The repetition of 
the words followed by the above said, 
term do not in any way (as the similar 
expression can also be found in opening 
part of A rt. 19 (6)) help the Court to 

4. Paragraph 14 o! the Judgment in Akadasi case. 

5. AIR 1954 S C 72S. 

6. Paragraph 23 of the Judgment of Saghir Ahmed 

case. 

7. AIR 1951 All 257 (FB). 
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interpret Art. 19 (6) in such a manner as 
to exempt it from the test of reasonable- 
ness as well as in the interest of general 
public. No accepted principles of consti- 
tutional interpretation will help the Court 
to do so. Court brings to its task such 
considerations as are germane to the in- 
terpretation of an organic instrument 
like constitution, but it will be improper 
to impose theory like doctrinaire theory 
to justify the imposition of State mono- 
poly on any trade or business. It is 
submitted, that cardinal rule of interpre- 
tation of the constitution is to give to the 
words their plain grammatical meaning, 
and if such meaning is clear and results 
in no absurdity or grave inconvenience, 
no further question of interpretation 
arises. If however the plain meaning of 
words leads to absurdity or grave incon- 
venience then resort can be had to the 
well established principle of taking ex- 
trinsic aids to interpretation. Gwyer, 
C. T., made clear in Central Provinces 
cases 1939 F C R 13. at pp. 37. 39 : (AIR 
1939 F C 1 at pp. 5, G). that the philoso- 
phical. social or economic theories sup- 
posed to underlie a particular provision 
are clearly not one of such extrinsic aids 
to construction. 

The expression "in particular” and the 
following repetition of words, just give 
emphasis that ‘particularly’ and ’especial. 
1/ the legislatures can validly enact laws 
on the mentioned subjects in sub-cls. (i) 
and (ii) of Art. 19 (G), provided the law 
is reasonable and also In the interest of 
general public. The State should be called 
upon to justify that the monopoly law is 
really in the interest of general public 
i.e.. such laws can in fact be supported on 
the ground of efficiency and increased 
output in nationalised industry or on the 
ground of regulating output or improving 
quality or reducing undue competition, 
etc. etc. In short, such laws must be 
tested on the touchstone of reasonable in 
substance as well as in procedure. 

Further, before the expression "in par- 
ticular” there is onlv a ’comma'. Accord- 
ing to the well establishes! rules of English 
grammar ‘comma* marks the shortest 

f iausc to separate a series of words be- 
onging to the same part of speech. Titus 
comma in no way suggests a divorce 
between one part of sentence and the 
other part of the same sentence. It is 
difficult to understand which principles 
of English grammar the Court has follow, 
ed when His Lordship treated comma, 
almost as full-stop and divorced Art. 19 (6) 


into two parts — the former part of 
Art. 19 (6) and the latter part of Art. 19(G).. 
as the Court and authors have generally 
termed. 

In substance, I submit, that Cl. (G) of 
Art 19 is a full one-clause and there is- 
no such classification as former part or 
latter part in it, and the comma before the 
expression "in particular” just suggests a 
pause and not a stop, while reading the 
clause. 

Coming now to the purpose of the first 
amendment. The purpose of the Constitu- 
tion (First Amendment) Act, 1951 to- 
amend Art. 19 (G) can reasonably be plead- 
ed by any person, to suggest that the 
above saia amendment put beyond doubt 
that nationalisation laws can be enacted 
by the Legislatures and such laws arc 
beyond the test of reasonableness as well 
as in the interest of general public. The 
genesis of the Constitution First Amend- 
ment Act, 1951 traced by Gajendra- 
gadkar, J., (in paragraph 11th of Akadasi 
case) appears to he convincing. His Lord- 
ship observed, 'that even before the said 
Constitution amendment under Entry 21, 
List 111 in Seventh Schedule of the Con. 
stitution, the Legislatures have had the 
legislative competency to enact monopoly 
laws/ Such laws were however challeng- 
ed as unconstitutional being violative of 
Arts. 19 (1) (0 and 19 (1) (g) and 31. The 
typical case given is Alii 1931 All 257 
(FB). As a result of the decisions it wa* 
realised by the Legislature that legislative 
conipeieucy to create monopolies would 
not necessarily make monopoly Jaw valid,, 
if they contravene Art. 19. That is why 
Art. 19 (G) came to be amended. 

Purpose of the amendment if read sur- 
rounded by such facts will undoubtedly 
support the contention of the person who 
pleads against the reading of reasonable- 
ness in the so-called latter part of Art. 19(0). 

But it is submitted and perhaps it is- 
well recognised principle as well that that 
constitutional interpretation to a Consti- 
tution provision svhich might lead to 
anomalous or absurd results with respect 
to constitutional interpretation should be- 
regarded with considerable suspicion. 

Even in Saghir Ahmed case, the Court 
did not deny the legislative competency 
to the legislatures to enact State mono, 
polies law. The Court in this c.i$c how- 
ever pointed out that the State had placed 
no material before their Lordships to prove 
the reasonableness, as well as the measure' 
taken in the interest of general public. 
The Court in fact tried to examine the’ 
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effect of nationalisation, and quoting with 
full approval the obligation laid on the 
State Governments by Art. 39, declared 
road-transport nationalisation as impos- 
ing an unreasonable restriction. Thus the 
apprehension of the States that they were 
denied the right to enact monopoly laws 
of which Gajendragadkar, J., makes a re- 
ference in Akadasi case, was baseless and 
unfounded. 

There is undoubtedly a presumption in 
favour of the constitutionality of a legis- 
lation. But when the enactment on the 
face of it is found to violate a funda- 
mental right guaranteed under Art. 19 (1) 
(g) of the Constitution, it must be held to 
be invalid unless those who support the 
legislation can bring it within the pur- 
view of the exception laid down in cl. (6) 
of the Article. If the respondents do not 
place any materials before the court to 
establish that legislation comes within the 
permissible limits of cl. (6), it is surely 
not for the petitioner to prove that the 
impugned Act creating monopoly is un- 
reasonable as well as is not in the interest 
of the general public. 

Thus it was the States’ responsibility, 
in case of the clear violation of the right 
to prove to the satisfaction of the Court 
that the impugned law was saved by 
Art. 19 (6). But by the Constitution (First 
Amendment) Act, 1951 the burden thus 
placed on the respondent was reshifted on 
the petitioner. Gajendragadkar, J., in 
Akadasi v. State of Orissa (8) observed : 

« (impugned law) must be pre- 

sumed to be reasonable and in the interest 
of general public, so far as Art. 19 (1) (g) 
is concerned.” (9) 

This presumption of reasonableness as 
well as in the interest of general public 
by the Court, even in case of clear viola- 
tion of the fundamental right, now calls 
upon the petitioner to prove to the satis- 
faction of the Court that the presumption 
by the Court is incorrect, as the impugned 
Act is in fact an unreasonable restriction 
which is also not in the interest of general 
public. 

So to put it in substance, the purpose 
of the amendment is only to shift the 
burden once again on the person who 
challenges the law to prove that the Act 
is unconstitutional because the State 
monopoly contemplated _by.it is neither 
reasonable nor is in the interest of gene- 
ral public. - 

8. ATB 1963 SC 1047. ", . _ . 

9. "Paragraph 14 of the judgment in Akadasi v. State 

of Orissa case. 


In support of the above conclusion I 
would like to make two more references. 
First is from the “Objects and Reasons” 
clause of the Constitution (First Amend- 
ment) Act, 1951 and the other is from the 
expression “Sub-clause” appearing in the 
former and then latter part of Art. 19 (6). 

First coming to the "Objects and Rea- 
sons” Clause which reads as : 

"During the first fifteen months of the 
working of the Constitution, certain diffi- 
culties had been brought to light by 
judicial decisions and- pronouncements 
specially in regard to fundamental rights 

Again although the citizen’s right, 

under Art. 19 (1) (g), to practise any pro- 
fession or to carry on any occupation, 
trade or business was subject to “reason, 
able restriction” which the laws of the 
State might impose “in the interests of 
the general public”, and although these 
words were comprehensive enough to 
cover any scheme of nationalisation 
which the State might undertake, it was 
considered desirable to place the matter 
beyond doubt by a clarificatory addition 
to Article 19 (6).” 

The plain reading of “Objects and Rea- 
sons” clause suggests an undoubted 
conclusion that because of the certain 
difficulties faced in the working of the 
Constitution and with the ‘object’ to 
remove those difficulties the amendment 
was made. The reason of the amendment 
as far as Article 19 (6) was just to ‘clarify’ 
that the right guaranteed to citizens under 
Article 19 (1) (g), which is subject to the 
reasonable laws of the State enacted in 
the interest of general public, will also 
consist of the legislative power to create 
State monopolies. To read a part of the 
Objects and Reasons clause once again : 

“ and although these words (rea- 

sonable and in the interest of general 
public) were comprehensive enough to 
cover any scheme of nationalisation 
which the State might undertake, it was 
considered desirable to place the matter 
beyond doubt by a clarificatory addition 
to Article 19 (6).” 

Even, Gajendragadkar, J., in Akadasi 
case (Paragraph 15th of the judgment) 
accepted the fact that the amendment was 
made only with a purpose of clarification. 
His Lordship observed : 

“It is because the amendment was thus 
made for purposes of clarification ” 

Thus, neither the reading of the Objects 
and Reasons clause to Constitution (First 
Amendment) Act, 1951 nor the amended 
and enlarged Clause (6) of Article 19 sug- 
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f 'ests that the State monopolies laws have 
jeen exempted from the test of reason, 
ableness. The purpose of the amendment, 
to put in substance, was to clarify that 
State too will have the power to nation- 
alise the industry, provided, the nation- 
alising law is reasonable and the nation- 
alisation is in the interest and welfare of 
the public— the Indian Citizens. 

Coming now to the expression "Sub. 
clause" appearing at two points in Clause 
(6) of Article 19. 

The First expression "Sub-clause” in 
Cl. (0) of Article 19 is followed by the 
word "g” in brackets. This letter *'c” 
in brackets undoubtedly refers to Suti- 
cl ause (g) of Clause (1) of Article 19. But 
now an important question arises whether 
the‘‘Sub.c!ause” appearingin Clause (6) of 
Article 19 but this time in the so-called 
latter part of Art 19 (0), and followed by 
the expression "and in particular” means 
the Sub-cl. (g) of Cl. (1) of Article 19 or it 
has to be read as ‘this Sub-clause*. 

If the Court reads the second "Sub- 
clause” with the addition of the word 
■this* read with expression ‘sub-clause’, 
reading as 'this sub-clause* only then the 
Court can justify itself to draw a line 
in between the clause (G) of Article 19. 
The Court then can legitimately read that 

nothing in (this) said sub-clause 

shall affect the operation of any existing 
law.. ” 

and thus can exempt the nationalisation 
laws from the test of reasonableness as 
well as in the interest of general public. 

But the first expression "Sub-clause” 
clearly refers to sub-clause (g) of Cl. (1) of 
iVAtekl VI awi the bAtex cx^cesxlaa sub- 
clause precedes by the word "said" can 
only be read as meaning once again to 
Sub-Clause (g) of Cl. (1) of Article 19. 
The word "said” means "before mention- 
ed” (Chambers’s Twentieth Century Dic- 
tionary, 19G3.Edit(on, page 071} i. c. as 
said earlier, and. this means a reference 
to the former expression, "sub-clause” 
appearing in Clause (G) of Article 19. 

Further Cl. (G) to Article is a ‘Clause* 
and Is not a sub-clause to Article ID. So 
the ex press lon:“ sub-clause** in Clause (G) 
of Article 19 can mean only as referring 
toSub-Clause(g) of Clause (1) of Article 19. 

Thus having read the latter expression 
"sub-clause” as once again referring to 
sub-clause (g) of Cl. (1) of Article 19. then 
there remains no difficulty to come to the 
conclusion that even the so-called latter 
part of Article 19 <fi) means only that the 


citizen's right under Article 19 (1) (g) 
cannot create a hindrance to the legis- 
lative power of the State to exclude the 
citizens either fully or partially from the 
nationalised industry or trade provided 
nationalisation law stands both the tests. 

Another important point may also be 
drawn home that Court insists that if the 
law is enacted on the subject mentioned 
in sub-clause (i) of Clause {(>) of Art. 19 
then it must stand the test of "reasonable- 
ness” as well as of "in the interest of 
general public.” To quote from Tara, 
cliaran Mukherjec v. B. C. Das Gupta(lO) 
wherein the West Bengal Clinical Estab- 
lishment Act, and the rules made there- 
under were impugned, as imposing un. 
reasonable restrictions arc also not in 
the interest of general public. Physio- 
therapcutics being a branch of medical 
science require, specialised knowledge, 
technical training and proper equipment, 
the Court held, so it was open to the gov- 
ernment to prescribe the qualifications for 
running a physical therapy establishment. 
Coming to the question of reasonableness, 
Smha. J. f observed : 

"Under the Constitution, Article 19(1) 
(g). it is auitc true that a citizen has been 
granted the right to practise any profes- 
sion or to carry on any occupation, but 
this is not an absolute right. Under Sub- 
clause (6) of that article, the State Is 
empowered to make any law imposing. In 
the interest of general public, reasonable 
restriction on the exercise of a right and 
is not prevented from making any law 
relating to "the professional or' technical 
qualifications necessary for practising any 
profession or carrying on any occupation, 
trait tn borinen.* ’ \\\) 

His Lordship held : 

"On the whole. I am unable to come to 
the conclusion that the Act and the rules 
have made it impossible for a citizen under 
any reasonable circumstances to carry on 
the occupation of a Physiotherapist. I 
do not consider the restrictions to be un. 
reasonable simply because they are some- 
what exacting and I am convinced that 
they have been imposed in the interest of 
general public.*’ (12) 

So, when the Courts do not hesitate to 
read reasonableness in Sub-Clause (1) of 
Q. (6) of Article 19 why it hesitates to 
read the same tests in Sub-Clause (II) 

10. A.rjTl35tO»f. iss. 

11. AJJR.1W* Ol. ISS 

12 . a.ul. mi c*t. ns *t P . no. 



19'° Delay in Courts and Justice Journal 69 


of Cl. (6) of Article 19? The cause of the 
discrimination is difficult to follow. 

CONCLUDED: 

Neither the words and form of Cl. (6) of 
Art. 19 nor the well established principles 
of constitutional interpretation help the 
Court to'.put beyond the standards prescri- 
bed by the constitution, the State monopo- 
lies law. The reluctance of the Court to read 
reasonableness as well as in the interest 
of general public has left with the govern- 
ment wide and uncontrolled power to take 
over any industry or business with which 
they develop fancy irrespective of the fact 
whether such measures can in fact be 
designed to result in the welfare of the 
maximum. The policy of "Justice,” that 
is, socio-economic justice to all which the 


‘Preamble’ cf our Constitution also con- 
templates — will operate against the State 
being vested with such an unregulated 
power to nationalise any industry which 
the State likes. 

The views herein expressed do not mean 
that the State has no power, whatsoever to 
undertake commercial or industrial enter- 
prises. But the power of the State to do 
so cannot be unbridled as it has to operate 
within the constitutional limits set out in 
Article 19 (1) (g) read with Article 19 (6) 
of the Constitution. 

Such constitutional standards not only 
keep the exercise of State power under 
control but are also a reasonable safeguard 
against the unreasonable violation of the 
fundamental rights of the citizens. 


DELAY IN COURTS AND JUSTICE 


(By Madhusudan B. Mon, ll.: 

The topic which I have selected has 
been discussed many a time but so far, 
as it appears nothing has moved in con- 
crete terms. 

1A. The delays are principally of four 
types — 

(1) Number of cases pending in Courts 
for decision or disposal. 

(2) Late case law reporting, and 

(3) Unwillingness of Governments to 
get their cases decided, and 

(4) Unnecessary procedural delays at 
the High Court and Supreme Court level. 

2. The first problem regarding the 
number of cases has become common and 
the said question is not easy to solve 
looking to the numerous multifarious 
enactments and statutes as also the grow- 
ing tendency of litigation. One observes 
that these days prestige litigation has 
increased and in such a litigation there 
can be no question of limiting the number 
of cases. This needs deep pragmatic thin- 
king sociologically. 

2A. Moreover, there is always a differ- 
ence between a decision and a disposal. At 
the same time the present five hour wor- 
king of the Court may possibly have to 
be changed to six, if possible. 

Torture of Lato 

3, As far as the second question is 
concerned, I am optimistic as the present 


:. (Harvard) Advocate, Nagpur.) 

law reporting system, although cannot 
be compared to other reporting system 
of the westepn countries, still has im- 
proved a lot during the course of the last 
five years. In fact, this is a very vital 
issue because by late reporting of deci- 
sion there is a torture of law. Law reports 
are the tools of trade to the lawyers and 
if these are not uptodate, naturally there 
is always a possibility of miscarriage of 
justice for a fault of the law reporting 
agency which can be mechanically 
avoided, 

3 A, (1) The official government law cases 
reporting and publishing agency is no 
good and it should either be closed to 
stop the wastage of money or the Supreme 
Court should by its mandate make them 
work efficient to maintain the dignity of 
Rule of Law at least from the side of the 
Government. 

Make it an offence 

5. The Indian Law Reports Act ought 
to be amended by inserting the provision 
of "Reasonable Time” so as to make its 
breach an offence in the interest of the 
common man. Out of the non.official 
reports despite some unhealthy competi- 
tion in the private sector, the officers of 
the Court which includes the lawyers do 
not have on their tables the reports in 
less than six months from the date of 
decision. 
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6, Why this should happen lias reallv 
become a topic for a thesis and research 
of a doctorate degree. Why should not 
the Judiciary distribute their judgments 
to the reporting agencies free of cost 
immediately soon aiter they are ready so 
as to throw the ball in their ring for 
justification? Delay in reporting m a 
growing country like India is a complete 
denial of opportunity and natural justice. 
There is undoubtedly a scope for impro- 
ving the law reporting method as also 
the delay involved which can be curtailed 
by investigation and thoughtful approach 
of the matter. It is just possible that the 
reporting agencies who are principally 
in private sector have a commercial out- 
look, which is but natural. If the Report- 
ing Agencies develop a spirit of healthy 
competition discarding monopoly ap- 
proach which is still absent unfortunately. 
1 am sure, this problem of late reporting 
will become easy absolutely in no time. 

6. Recently, on this problem of late 
reporting the learned Chief Justice Shn 
Hidayatullah delivered Shri B. N. Bao 
Memorial Lecture Series on judicial 
methods. While focussing his attention 
on the problems of law reporting delays, 
he propounded the desirability of having 
an efficient system of law reporting. He 
further advocated several methods and 
desired a revised law reporting system 
along with good impartial drafting of 
laws and Judges of quality. To-day’s 
drafting lias been hailed as the lawyer's 
paradise? 

SA. (2) One of the suggestions to mini- 
mise tnc delays to restrict citable cases has 
been that the Central Government should 
undertake the task right now of conden- 
sing the Reports (Supreme Court and 
High Courts) uptill 11*69 to a handy set 
of about 100 Volumes. The cost involved 
can well be compensated by a corres- 
pondingly lessening of costs involved in 
litigation and the Administration of 
Justice as a whole. The law libraries 
and the lawyers would be more than 
ready to buy these volumes but again the 

? uestion is "Has the Government a desire 
or Rule of Law” ? Docs this item find 
place in their priorities? Well this ques- 
tion must be answered historically to 
Justify the German maxim: “Fools learn 
by their own experience but we must 
learn by others”. 

7. It can only be for Fords or T3tas 
that history can be bunk or junk but for 
a commoner, specially in India, it is a 
great teacher. 


8. The next question is the Govern- 
ment’s unwillingness in getting pending 
cases against them decided early. I have 
been observing throughout India in all 
Courts that our government advocates 
are always very eager to have adjourn, 
meats on one pretext or the other. At nu- 
merous times even after half hearing of 
the case. Government has asked for long 
adjournments on the usual ground of 
"Seeking Instructions” either from the 
Minister or the Department. Compensa- 
tion cases, acquisition cases and other 
matters involving employees arc kept 
pending skilfully because prima facie the 
decision seems to be against them. Hero 
there is a clear-cut discrimination and a 
breach of the “due process and equality” 
clauses. The famous verdict of our Justice 
Vivian Bose is that State (Government) 
and citizen before Judiciary arc alike. 
The rules must be followed by both of 
them. Government has the greater res- 

onsibility to strictly follow the rules 

ecause they are the creators of the said 
rules of procedure and administration. 
Just because they are Governments, they 
are not entitled for extras. If they try to 
find, as they have been doing more so 
recently, out of way to give a go-by to the 
rules, then there is the end of the matter. 
Good is not good where better is expected. 

9. The most important, to my mind. Is 
the fourth question i. e. the procedural 
and technical delays at the High Court 
and Supreme Court level which has very 
wild repercussion on the lower Courts. 
Under Art. Ml ofourConstitutlon.it is 
said that the law declared by the Supreme 
Court shall be binding on ail the Courts, 
within the territory of India. TheSuprcme 
Court and the High Courts interpret the 
laws of the country within the meaning 
of "Judicial review”. Now in this back- 
ground. a decision of the Supreme Court 
on important questions of law firstly 
should be delivered as early as possible 
involving the interpretation of particular 
section of enactment or otherwise and 
secondly such a decision should be made 
known to the public Immediately after ft 
is delivered. To give an example, recently 
there has been a controversy about the 
Rent Control Order and the right of the 
landlord to demand the premises under 
the occupation of the tenants for personal 
bona fide occupation as also the major 
controversy is still in existence on the 
question of Hindu Joint Family partition 
as to whether It amounts to a transfer 
within the meaning of Transfer of Pro- 
perty Act or it is just a recognition of an 
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■inherent right of all the co-parceners of 
•the Hindu Joint Family in all ceiling and 
dand tenancy cases, the ideas of partition 
and transfer are important from the point 
■of view of tenants and land-holders. Then 
there are cases of jurisdiction of Courts 
like labour Courts and in absence of a 
Supreme Court decision the working class 
is being made to run from pillar to post 
for no fault on their part. Now such 
questions are in very many cases pending 
in Supreme Court and they keep on 
pending for years together. Such cases 
involving a question of importance to the 
general public as such not being decided 
expeditiously and immediately by the 
Supreme Court of India result in unneces- 
sary litigation and delay at the lower 
Courts. Litigants keep on pending their 
cases and keep on filing fresh ones 
awaiting the decision of the Supreme 
Court. Some persons just initiate new 
litigation in the hope of success and 
obtain interim reliefs at the hands of the 
Courts which the Courts are bound to 
rant in view of the pending cases for 
ecision on such questions. Therefore if 
the Supreme Court decides such cases 
taking into consideration their import- 
ance and wider effect, the delays will be 
curtailed automatically as also litigants 
will be hesitant to initiate proceedings 
in the Courts, they having come to know 
the correct position of law one way or 
the other. This intermediate delay can be 
easily avoided if the Supreme Court by 
intervals scans out and scrutinises all the 
cases and takes out the important ones 
from the point of view of the common 
man as also of legal value, it shall help 
the Nation in all respects. It is not diffi- 
cult to get this work done by appointing 
a small Committee but on the contrary it 
will be too much to expect from the law- 
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yers and the litigants to bring to the 
notice of the Courts by their application 
the:importance of the case to seek orders of 
expediting the hearing. This work can 
well be done usefully and mutually pro- 
fitably by the judiciary itself which 
would in effect minimise the number of 
cases indirectly and substantially. 

10. Similarly, there is a scope for 
amends which has come into existence 
because of the famous words of Justice 
Holmes that Life of Law is not logic or 
common-sense but it is experience. Our 
experience has taught us that our Civil and 
Criminal Procedure Codes need radical 
amendments. In fact a de novo fresh 
approach has become essential. Ulti- 
mately we have got to preserve our tradi- 
tion for which I am very hopeful but it 
cannot be done unless and until we con- 
firm the view of Goethe who said long 
ago that : 

"What from our forefathers’ heritage is 
lent earn it anew to really possess it.” 

11. There is no point in saying that 
ours was a golden country and a welfare 
State unless we make efforts and start 
moving and growing within the meaning 
of Dean Pound’s "the spirit of the Com- 
mon Law” and be hopeful to the extent 
and limit of Shelley -‘‘Hope till hope 
creates from its own wreck, the thing it 
contemplates.” 

12. India is no less a land of contem- 
plation but has lot of faith in the 
Almighty in contradistinction to western 
scientific reason because India is the only 
country in the world which begins where 
reason ends. I am afraid readers will have 
to understand the meaning of this not to 
disappoint and make me pessimistically 
cynical. 


THE DOCTRINE OP PUBLIC POLICY 

(By Siddheswah Das, ll.b, Barrister.at.Law , Advocate , Calcutta High Court.) 


Although one comes across the doctrine 
of public policy mostly in relation to 
contracts or dispositions of property, an 
investigation into the doctrine must cover 
a wider field. The doctrine has influenced 
the formation of law and still influences 
the growth of it much more than is usually 
thought.(l) This is true not only in Eng- 
land but also in India although the pre- 
sent legal system of India had not to pass 


1. See Friedmann— Legal Theory (1919) p. 291. 


through stage which English law had to 
pass when there were no statutes and no 
case laws and law bad to be made some- 
how or other. But it must not be supposed 
that the application of the doctrine is 
always a conscious process. It is an 
undercurrent flowing through the legal 
system and influencing the solution of 
legal problems but not visible to a super, 
ficial observer except when it comes up 
to the surface in the form of specific 
rules. Professor Winfield has divided the 
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use of the doctrine of public policy under 
two heads: (a) the unconscious or half- 
conscious use of it and (b) the conscious 
application of it to the solution of legal 
problems (2). W. S. M. Knight in an illu- 
minating article in Law Quarterly Review 
has dealt with the historical side of the 
doctrine and its influence in the forma- 
tion of English Iaw.(3) 

2- At the very outset the first question 
that confronts one is, "What is Public 
Policy"? In an attempt to answer this 
one is reminded of the famous words of 
St. Augustine about the notion of time, 
"What is time? if no one asks me, I know 
if I wish to explain to the one that asks, I 
know not."(-l) It ia this difficulty with any 
precise definition that has led some jurists 
to doubt the very existence of public 
policy outside the ordinary rules of law 
and legal rights and to assert that when a 
rule of so-called public policy clearly 
covers a case it is really a rule of law as 
much or as little as the rule which it 
overthrows; the nature of these rules 
should not be confused by terming them 
"public policy.”(5) Lord Wright in his 
speech in Fender v. Mildmay(6) equated 
the settled rules of public policy with 
rules of common law and did not assign to 
them an especial category. His Lordship 
said: 

"It is true that it has been observed that 
certain rules of public policy have to be 
moulded to suit new conditions of a 
changing world, but that is true of the 
principles of common law generally .”(7). 

3. One returns empty-handed from any 
investigation into the precise meaning of 
pcrfriVc puffey. in £>erfon v. Brown 
Parke B. said, "Public policy is a vague 
and unsatisfactory term”, Hayward J. in 
Richardson v. Mellish{9) called it "a very 
unruly horse.” Lord Lindlay in Janson v. 
Driefontein Mines Ltd.(lO) described it as 
"a very unstable and dangerous founda- 
tion on which to build”, Kennedy L. J. in 
Wilson v. Camlcy,(ll) Me. Cardie J. in 
Ncylorv. Krainische(12). and Lord Hal- 


2. 43 n»nr*rd 76. 

3. 5$ t*w QtwrifTlf 107, 

4. Oitwnon* XIV. bjr IL L. A. lUrt in 
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5. Jallai btaoc — Tbe I’tsticcc atJ Fooetija 
ci Law (19SI) r- 434 «: *-> 

e. aws)A.c. t. 
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11. 1 1804)1 E.E.713. 

12. 11318) 1 K. R. SSI. 
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dane in Rodriguez v. Speyer Bros.(lS) 
thought it to be of variable quality. In 
India the Supreme Court in Gherulal 
Parekh v. Mohadeodas Maiya(lJ) called 
it an illusive concept. After all these one 
is tempted to quote the following lines of 
Milton, 

“yet from those flames 

No light but darkness visible”. 

4. But in spite of the attempts of some 
jurists(15) to equate the rules of public 
policy with the ordinary rules of law, 
there can be no doubt, as was said by 
Lord Atkin in Fender v. Mildmay(16), 
that the doctrine exists. If the positive 
side of the investigation into the nature of 
the doctrine yields no tangible result. Jet 
us investigate the negative side. Let us see 
what public policy is not. Public policy is 
no ideal standard to which law ought to 
conform. Where an established rule of law 
or the words of a statute are unambiguous, 
no judge has any jurisdiction to alter them 
or to give them a strained meaning in 
order to make them ccniorm to his idio- 
syncratic notion of what is good for the 
community. The Courts may not trespass 
into the province of the legislature. Public 
policy is also not the policy for the 
time being of the government. The point 
was specifically raised in an Indian 
case, Srinivas Das v. Ram Chandra{17). 
There was a contract for the purchase of 
sovereigns. At the material time there 
were two notifications of the Government 
of India relating to dcalfngs in sovereigns. 
The contract was not directly hit by those 
notifications. But it was argued that the 
contract was opposed to the policy behind 
those notifications and was thus opposed 
to public policy, llayward J. delivering 
the judgment of the Bench negatived the 
argument and said that public policy 
could not be said to comprehend all poll- 
tlcal policies from time to time, of the 
Government of India. Finally, public 
policy is disabling. It Is scarcely enabling. 
It says what one must not do, it seldom 
says what one may do. Lord Sumner in 
nodriguez v. Speyer Bros.(lS) said: 

“Considerations of public policy arc 
applied to private contracts or disposi- 
tions in order to disable, not to enable. I 
never heard of a legal disability from 
which a party or a transaction could be 

13. (1319! A. a t?. 

14. All: 13iJ S C “81. 

13. Kcr« cy. e:L ccl: {£). 

10. Ssrr% ec:« («) at p. IS. 

17. I L R 41 E-rs t— AtR 19TJ R.- ra j;j. 

15. Scfra ECtf (IS) f. US. 
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relieved, because it would be good policy 
to do so.” 

Lord Wright in Fender v. Mildmay(19) 
said, 

“ there are considerations of 

public interest which require the Courts 
to depart from the primary function of 
enforcing contracts and exceptionally to 
refuse to enforce them. Public policy in 
this sense is disabling.” 

5. It is in the fields of dispositions of 
property and contracts that the doctrine 
of public policy comes mostly into play. 
The rule against perpetuity and the rule 
against restraint of trade originated from 
this doctrine. In India both these rules 
have been incorporated into statute.(20) 
As has already been seen, an established 
rule of law cannot be invalidated on the 
ground that it is against public policy. 
The problem that at times confronts the 
Court is how to give effect to both. The 
Courts in England sometimes went to 
fantastic and even to ridiculous length 
in order to give effect to public policy 
without violating an established rule of 
law. Before the passing of the Gaming 
Acts, wagering contracts were valid and 
binding in England. Yet the Courts con- 
sidered such contracts to be against 
public policy. The Courts very often 
avoided such contracts not by declaring 
that wagering contracts were void, which 
it was too late in the day to do, but in- 
directly. Gilbert v. Sykes{21) is an 
extreme example. A wagering contract on 
the duration of the life of Napoleon was 
held to be void not because it was a 
wagering contract, but because it gave 
the plaintiff an interest in keeping the 
King’s enemy alive and also because it 
gave the defendant an interest in compas- 
sing his death by means other than 
lawful warfare. 

6. The question then is when an agree- 
ment or a disposition of property is to be 
held to be against public policy? The 
Courts from time to time have enunciated 
certain rules as rules of public policy. Is 
an agreement or a disposition of pro- 
perty to be held to be void only when 
it comes under those rules or can the 
Courts invent new rules to meet new 
situations? This brings us to the much 
mooted question, namely, whether the 
category of public policy is closed ? In 
India S. 23 of the Indian Contract Act 

19. Supra note (6) at p. 38. 

20. Section 114 of the Indian Succession Act. 8. 14 

ol the Transfer of Property Act, S. 27 of the 

Indian Contract Act. 

21. (1882) 16 East SO. 


enacts that when the consideration or the 
object of an agreement is against public 
policy, the agreement is void. But this 
does not solve the problem. The Act does 
not define public policy, as indeed that, 
cannot be done. The better opinion in 
England and also in India seems to be 
that although the category of public 
policy is not strictly closed, the Courts 
should use extreme reserve in inventing 
new heads. In Janson v. Driefontein 
Consolidated Mines Ltd.(22) Earl of 

Halsbury said, " I deny that any 

Court can invent a new head of public 
policy . . . . ” This view .was thought by 
Lord Atkin in Fender v, Mildmay(23) 
to be too rigid. .But His Lordship also 
said: 

"On the other hand it fortifies the 
serious warning .... that the doctrine 
should be invoked in clear cases in 
which the harm to the public is sub- 
stantially incontestable and does not 
depend upon the idiosyncratic inferences 
of a few judicial minds.” 

The law was restated by Asquith L. J. in 
Mankland v. Jack Barclay Ltd.(24) thus: 
"The Courts have again and again said, 
that where a contract does not fit into 
one or other of the pigeon-holes but lies 
outside the charmed circle, the Courts 
should use extreme reserve in holding a. 
contract to be void as against public 
policy and should only do so when the 
contract is incontestably and on any 
view inimical to the public interest.” 

7. In India in some cases it was argued' 
that since the Indian Contract Act by 
S. 23 makes any agreement void the con- 
sideration or the object of which is 
against public policy, the Courts in 
India should not follow the English- 
practice and should not restrict them- 
selves only to the recognised heads of 
public policy. But the Court negatived' 
such arguments. In Shrinibas Das v. 
Ram Chandra(25) Hayward J. said: 

‘‘There is no substantial justification- 
that the dicta of English Judges re- 
garding public policy should be dis- 
regarded by Judges in India . . . .’’ The 
same view was expressed in Gopi Tihadi 
v. Gokhej Panda.(26) In Bhagwant- 
Genuji v. Gangabisan RamgopaI,(27) 
Wassoodew J. said, "The Courts cannot 
invent a new head of public policy.” 

22. Sapra note (10) at p. 491. 

23. Supra note (6| at p. 11. 

24. (1951) 1 All E. B. 714. 

25. Supra note (17). 

26. I L B (1953) Cut 558=AIB 1954 Orissa 17. 

27. I L B (1941) Bom 71=AIB 1940 Bom 3G9. 
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The Supreme Court exhaustively dealt 
•with the doctrine in Gherulal Parekh v. 
Mahadeodas Maiya.(2S) Subba Rao J. 
(as His Lordship then was) delivering 
the judgment of the Court said : 

though the heads are not closed 
and though theoretically it may be per. 
missible to evolve a new head under 
-exceptional circumstances of a changing 
world, it is advisable in the interest of 
stability of society not to make any 
attempt to discover new heads in these 
days.” 

8. All these warnings of the English 
and Indian Courts against the invention 
•of new heads of public policy and their 
reluctance to do so must not make one 
-forget that the public policy is by its very 
nature variable. It changes with the 
changing needs of the community and 
social values. Flexibility is inherent in 
•the very idea of the doctrine. If the 
•doctrine is to have any meaning at all, it 

must change with tne changing times. 
Absolute rigidity is incompatible with 
public policy unless one agrees with 
Julius Stone(29) that there are no such 
•things as rules of public policy, they 
are simply rules of law and consequently 
they can be added to, modified or repealed 
only in the same manner as in the case 
of other rules of law. 

9. The Courts have also made consci- 
•ous application of the doctrine to cases 
not involving a contract or a disposition 
•of property. A comparatively recent case. 
Nagle v. Fildcn,(30) may be cited as an 
example. In that case the facts were that 
•the stewards of Jockey club controlled 
hvrtc- racing ett the Sst tharaghaat Crest 
Britain. Under their rules no person was 
allowed to train horses for racing at their 
meetings unless lie held a license. It was 
the practice of the stewards to refuse 
license to a woman in any circumstances. 
The plaintiff, a woman, applied for but 
was refused a license. The plaintiff 
brought a suit for a declaration that the 
practice of the stewards to refuse license 
•to a woman was against public policy 
and void and an injunction ordering the 
• defendants to grant her a license. The 

Master ordered the striking out of the 
statement of claim on the ground that the 
sane did not disclose a cause of action. 
The matter ultimately came before the 
•Court of Appeal. It was held that the 
•case could not be based on contract, but 
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that was no reason why the plaintiff 
should not have a cause of action. The 
practice of refusing a license to a woman 
was against public policy being in res- 
traint of trade and on tne statement of 
claim the plaintiff had a cause of action 
for the reliefs claimed. Abott v. Sulli- 
man(31) and Davis v. Carew Po!c(32) 
were referred to. In those two cases, 
although there were no contracts the 
Court granted reliefs on the ground of 
public policy. It was argued that those 
cases could be based on contracts. Denn- 
ing M. R. said that even if those cases 
were based on contracts, the contracts 
would be fictitious ones. There was no 
reason why the Courts should take re- 
course to a fictitious contract in order to 
grant relief on the ground of public 
policy. 

10. The doctrine of public policy plays 
a predominant part in the United States 
in the interpretation and consideration of 
validity of statutes. The Fifth Amend- 
ment to the Constitution of America 
which was made applicable to the federal 
government provided that no person shall 
be ‘'deprived of life, liberty or property 
without due process of law." The Four, 
teen tli Amendment made similar provi- 
sion for the States. As far back as I5S4 
the Supreme Court interpreted the phrase, 
"due process of law", to mean "those 
fundamental principles of liberty and 
justice which lie at the base of all our 
civil and political institutions”.(33) This 
interpretation lias been adhered to by the 
Courts in America ever since. Professor 
Winfield has called this the application of 
the doctrine of public policy under a 
i) It t Etrghtrd snd itt ladfa the 
scope for the application of the doctrine 
of public policy In the interpretation of 
statutes is limited. If the legislature in 
enacting a statute departs from the princi- 
pics ol public policy, it may in its 
wisdom do so and no Court in England 
or India can strike down the statute on 
that ground. But even apart from the un- 
conscious or half.conscious use of the 
doctrine in the interpretation of statutes 
when the language is ambiguous, the 
doctrine has its conscious use too in this 
field. It is one of the recognised presump- 
tions in the interpretation of statutes that 
when the meaning of a statute cannot be 
ascertained with certainty by looking at 
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'the language alone and the Court has to 
■look for the so-called legislative intent, it 
is to be presumed that the legislature had 
in mind the general principles of public 
policy and did not intend to depart from 
them. (35) Public policy in relation to 
interpretation of statutes is also used in 
the sense of legislative purpose or the 
general policy of legislation. But public 
policy in that sense is not the subject of 
our discussion. 

11. The literature on public policy is 
scanty in England, it is scantier still in 
India. This is so perhaps because of the 
nebulous character of the doctrine. Where 
the doctrine has crystallised into specific 
rules one can point to those rules and say 
that those are the rules of public policy 
but where it has not so crystallised the 
doctrine defies all attempts at definition. 
It has been variously described as “com- 
mon right and reason”, “law of nature”, 
“rules for the good of the community”, 
‘'a principle of judicial legislation or 
interpretation founded on the current 

35. Crawford — Statutory Construction p. 217. 
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needs of the community”. But all these 
are attempts at defining a thing which is 
essentially indefinable. More often than 
not it is like the air surrounding us which 
we feel and breathe but do not see. Judi- 
cial decisions are influenced by it, con- 
sciously in many cases, unconsciously or 
half-consciously in many more. Yet, as 
has been seen, it is not taken as the ideal 
standard to which law ought to be 
moulded. 

“It is still a useful and important 
barometer of educated public feeling, but 
it is not a machine for altering its pres- 
sure. The value of the doctrine depends on 

the men who administer it ”. (36) 

In conclusion it can only be said that the 
doctrine of public policy, though inde- 
finable, plays not an insignificant part in 
judicial decisions, there are boundaries 
within which it can exert its influence 
but the boundaries are not sharply drawn 
and fixed for all time and although it has 
taken some specific forms, it is not wholly 
contained within them. 

36. Winfield op. cit. supra note (2) at p. 100. 
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SAFEGUARDS RELATING TO POLICE INFESTIGATION 


(By Manindra Nath Das, District & 

In India ordinarily the police must apply 
to the Magistrate for issue of a search war- 
rant but S. 165 of the Code of Criminal Pro- 
cedure empowers a police officer making 
investigation in a case of cognizable 
offence to conduct search, without war- 
rant, and effect seizure in course of the 
search. The law, however, at the same 
•time provides certain safeguards. These 
are that the search must be necessary for 
•the investigation. The offence must be 
such as the police officer in question is 
authorised to investigate, in other words, 
'the offence must be a cognizable offence 
otherwise, as held in Bahabal v. Tarak 
Nath Chowdhry (1897) I L R 24 Cal 691 
•the police officer would be liable for 
damages. Again, there must exist reason- 
able grounds for believing that the article 
or document or such other thing required 
for the purpose of investigation would be 
■found in a particular place where the 
search is sought to be made. There must, 
•again, be circumstances present which 
would indicate that there would be undue 
•delay in getting that particular thing in 
•any way other than by such a search. 
The grounds of belief as to the necessity 
of search without warrant and the article 
■or document or any other thing must be 
■specified in the records of the police 
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before it proceeds for search. The powers, 
again, must be exercised only to avoid 
delay which might frustrate the object of 
the search. The above conditions have 
been laid down in S. 165 in order to caution 
the police officer against indiscriminate 
search. But omissions to comply with 
certain procedural portions of S. 165 may 
be overlooked as was done by the Oudh 
High Court in the case Nangu v. Emperor, 
reported in A 1 R 1935 Oudh 270, 
where it was found that the officer was 
acting in conscientious discharge of his 
duties. 

2, In a case decided in October, 1969, by 
the Court of Appeal in England the facts 
were: In course of investigating a suspected 
murder, a police officer went to a house and 
seized a number of passports and detained 
the same apparently for the purpose of con- 
tinuing the investigation. To be more pre- 
cise, one Mastoora Begum came from 
Pakistan to England on 22-6-67 to join her 
husband Mohammed Sharif there. They 
lived together in a house in Oxford with 
the husband’s parents. In November, 1968 
the wife disappeared and no one had seen 
her since. In April, 1969, the husband 
left England. The husband’s sister then 
came to England and stayed with the 
parents. The police made enquiries about 
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tbe disappearance oE the wife which led 
them to the belief that she had been 
murdered. In June, 1969, two detective 
officers from Scotland Yard went to the 
house in Oxford, interrogated the resi- 
dents and asked for their passports which 
were handed over to the officers and thus 
they took those passports and some letters 
away from the family on two different 
dates. Subsequently, in July, 1969, ins. 
tructed by the father, the latter’s solici- 
tors demanded the passports back but the 
police refused to return them. Thereafter 
a writ petition was filed. In answer to the 
writ issued the police pleaded that they 
retained the passports and the letters be- 
cause they believed that the enquiries that 
they were pursuing would lead to the 
apprehension of those concerned in the 
murder and that in the event of charges 
being preferred some of the passports and 
letters would be of evidential value and 
others of potential evidential value. "Lord 
Denning, M, R. delivering the judgment 
of the Court — Ghani v. Jones (1989) All 
E R 1700— held that the police officer was 
not entitled to retain the passports and 
letters since it had not been shown that 
these were material evidence to prove the 
commission of the murder, nor had it 
been shown that the police had rea- 
sonable grounds for believing that the 
plaintiffs were in any way implicated in 
a crime or accessory to it; furthermore, 
the passports and letters had been kept 
long enough. 

3. In coming to the above decision 
Lord Denning referred to and disapproved 
the dictum in Elias v. Pasmore, reported 
in (1934) AH E R 3S4 where the seizure 
of certain seditious papers was justified 
by Horridge J. saying : 

“the interests oE the State must secure 
the seizure of documents, which seizure 
would otherwise be unlawful, if it appears 
in fact that such documents :were evi- 
dence o£ a crime committed by any 
one 

Lord Denning held that these words went 
too far and very correctly observed: 

“The common law does not permit 
police officers, or any one else, to ransack 
anyone’s house, or to search for papers or 
articles therein, or to search his person, 
simply to see if he may have committed 
some crime or other. If the police officers 
should do so, they would be guilty of a 
trespass.” 

Lord Denning also doubted the correct- 
ness of tbe decision in R. v. NVaterfield 
and R. v. Lynn, reported in (1963) All E R 
659, where it was said ; 
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"In the course of agrument instances 
were suggested where difficulty might 
arise if a police officer were not entitled 
to prevent removal of an article which 
had been used in the course of a crime, 
for example, an axe used by a murderer 
and thrown away by him. Such a case 
can be decided it and when it arises . , . 

In the Lynn and Waterfield case the car 
which was thought to be involved in 
causing an accident was sought to be 
seized as the police was anxious to exa- 
mine it so as to obtain evidence of a 
collision with brick wall. But Lynn drove 
it away from the clutch of the police at 
the command of Waterfield and so they 
were charged with assaulting the police 
officer in the execution of his duty and 
convicted. Lord Denning observed that 
the police had reason to believe that 
Lynn and Waterfield were implicated in 
a crime of which the marks on the car 
might be most material evidence at the 
trial. If Lynn and Waterfield were allowed 
to drive the car away they might very wilL 
remove or obliterate all incriminating 
evidence. The learned Judge’s comment 
on that case is this ; 

“The law should not allow wrongdoers 
to destroy evidence against them when it 
can be prevented. Test it by an instance 
put in argument. The robbers of a bank 
‘‘borrow” a private car and use it in their 
raid, and escape. They abandon it by the 
roadside. The police find the car, i. e , 
the instrument of the crime, and went to 
examine it for finger-prints. The owner 
of the "borrowed” car comes up and 
demands the return of it. He says he will 
drive it away and not allow them to 
examine it. Cannot the police say to him? 
“Nay, you cannot have it until we have 
examined it”? I should have thought that 
they could. His conduct makes him look 
like an accessory after the fact, if not 
before it. At any rate it is quite un. 
reasonable. Even though the raiders have 
not yet been caught, arrested or charged, 
nevertheless the police should be able to 
do whatever is necessary and reasonable 
to preserve the evidence of the crime.” 
Referring to yet another instance Lord 
Denning cites what another Judge on the 
Bench. Edmunds Davis, L. J., had told 
him and that was to the effect that 

“the great train robbers, when they 
were in hiding at Leatherslade Farm, 
used a saucer belonging to the farmer 
and gave the cat its milk. When seeking 
for the gang, before they were caught, 
the police officers took the saucer so as to 
examine it for finger-prints. Could the- 
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-farmer have said to them : “No it is mine. 
You shall not have it”? Clearly not. 
His conduct might well lead them to 
think that he was trying to shield the 
gang. At any rate it would have been 
•quite unreasonable.” 

4. Concluding Lord Denning said : 
What is the principle underlying these 
instances? We have to consider, on the one 
hand, the freedom of the individual. His 
privacy and his possessions are not to be 
invaded except for the most compelling 
reasons. On the other hand, we have to 
consider the interest of society at large 
in finding out wrong-doers and repressing 
crime. Honest citizens should help the 
police and not hinder them in their efforts 
to track down criminals. Balancing these 
interests, I should have thought that, in 
order to justify the taking of an article, 
when no man has been arrested or charged, 
these requisites must be satisfied; 

(a) the police must have reasonable 
grounds for believing that a serious offence 
has been committed; 

(b) the police must have reasonable 
grounds for believing that the article in 
•question is either the the fruit of the 
crime, or the instrument by which the 
crime was committed or is material evi- 
dence to prove commission of the crime; 

(c) the police must have reasonable 
.grounds to believe that the person in 


possession of the article committed the 
crime or is implicated in it, or is acces- 
sory to it; or at any rate his refusal must 
be quite unreasonable; 

(d) the police must keep the article, nor 
prevent its removal for any longer than is 
reasonably necessary to complete their 
investigations or preserve it for evidence; 
and 

(e) the lawfulness of the conduct of the 
police must be judged at the time, and 
not by what happened afterwards. 

5. Lawyers and Judges and more parti- 
cularly the Magistracy in India would do 
well to draw inspiration from the above 
decision of Lord Denning who has flashed 
the beacon light for a new thinking on 
the subject in our country and we should 
in this connection keep in mind the ob- 
servation of the Privy Council in Emperor 
v. Nazir Ahmed reported in AIR 1945 PC 
18=46 Cri L J 413 where Lord Porter, 
delivering the judgment of the Board] 
said : 

“The functions of the judiciary and the 
police are complementary not overlapping 
and the combination of individual liberty 
with a due observance of law and order 
is only to be obtained by leaving each to 
exercise its own function, always, of 
course, subject to the right of the Court 
to intervene in an appropriate case.” 


REYIEWS 


LAW OF MEETINGS IN INDIA: By 
B. A. Masodkar, M. A. LL. B., Advocate, 
Supreme Court of India. The Lawyers 
Home, opposite old High Court Buildings, 
Indore 3. 1969 Edition. Pp. XL and 296, 
Price Rs. 20-00. 

The Indian Constitution ensures in- 
•dividual freedom to everybody and it 
•obviously embraces the right to hold 
meeting (Art. 19 (1) (b)). The subject of 
the law governing meetings is fast ex- 
panding and a wide-spread knowledge of 
it is highly desirable in a progressive 
•country like India, especially in the con- 
-duct of industrial and corporate activities. 
The book under review, which is ex- 
pected to be of help to the practising 
lawyer and the professor of law, has eight 
•chapters, of which the first two deal with 
.freedom under the Constitution and the 
meaning and concept of meeting. Public 
meetings, meetings of legislative bodies, 
company meetings, co-operative society 
meetings and meetings of local bodies are 
•dealt with in the next five chapters, while 
the last one is devoted to the meetings of 


other bodies such as societies, clubs, and 
trade unions. The table of contents gives 
the chapter headings as well as the details 
of the sectional sub-heads with their ap- 
propriate paragraph numbers. 

The book outlines the main require- 
ments of the meetings and dwells on the 
nature of the body which meets; it exa- 
mines its legal personality and the legal 
consequences of its actions. In the three 
chapters on company meetings, meetings 
of local bodies and co-operative societies, 
the nature of a corporation is examined 
at length. The mention of rules and bye- 
laws is similarly to be found in these 
chapters, and particularly in the chapter 
on co-operative society meetings. Topics 
like "notice”, “Power to adjourn”, etc. 
are respectively considered in each chap- 
ter with reference to the various topics 
discussed. 

So far as public meetings are concerned, 
it is the duty of the police or executive 
authority to maintain law or order at all 
public places; their duty enjoins on them 
to be present and take suitable steps to 
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preserve the peace. Concisely summari- 
sing the position, the author observes : 

"The right of public meeting has to be 
exercised only for lawful purposes and 
is subject to valid legislation. Everyone 
who participates in such meetings has a 
different or definite liability. It is not 
only the organiser, or chairman, or con- 
vener or speaker, but also others gathered 
in such meetings who must be aware of 
the law involved and the purpose of such 
meetings. They are expected to behave 
in a manner which will tend to promote 
the prevalence of peace. The freedom of 
expression at such a meeting has to be 
used with caution and care, the expres- 
sions being circumscribed by the laws of 
defamation, penal and election laws." 

Board meetings have been considered 
in the chapters dealing with company 
meetings and co-operative society meet- 
ings. As is well known, company meet- 
ings occupy a special place and a large 
body of case law has grown around it. 
Severe statutory restrictions and limita- 
tions have to be observed. Although the 
basic principles are similar to corporation 
meetings, there are several special features 
which have been noted at appropriate 
places. In England and several Common- 
wealth Countries the Court may summon 
a meeting of the company, where it is 
impracticable to be summoned in accord- 
ance with the articles of association. 

The chapterwise topic index, with its 
respective paragraph number and page 
number, is useful. There is also a table 
of cases, with their page numbers and 
references to their sources. 

There is a full sheet of errata appended, 
but it is clear that the printer’s devil has 
been rather too busy. R.S.S. 


LEGAL ESSAYS Yol. I: By Prof. M. 
Krishna Hair, M. A„ LL. M. with a 
Foreword by R. Sankaradasan Thampi, 
Principal, Law College, Trivandrum. 
Janatha Book Stall, Hear P. M. G’s Office, 
Trivandrum. Pp. 120. Price 8-00. 

Prof. Krishna Nair has brought together 
in a single volume fifteen of the articles 
contributed by him over a decade to 
different law college magazines, law 
reports and research journals. 

The articles cover a very wide range of 
subjects and deal, among other things, 
with the nature and scope of self-defence 
in intemational;law,the test of foreseeabi- 
lity, mistake of personality in a contract, 
the presumption of legitimacy, doctrine of 
mutuality and specific performance of a 


minor's contract, presumption relating to 
birth and death, and the position of 
mistake in the law of contract. Other 
articles on governmental liability for torts 
committed by its servants, administrative 
law. Act of State, legal aid and reflections 
on legal education would seem to deserve- 
more than a passing notice. 

The question of the liability of Govern- 
ment for torts committed by its servants is 
becoming important. It is becoming, 
increasingly necessary to redefine the 
responsibility of a State for torts com- 
mitted by its servants especially in view 
of the fact that even the Dasic concept of 
the nature and functions of a State has 
undergone a radical change. Octopus like 
the State has been interfering more and 
more in every walk of life and that in- 
evitably leaas to some sort of intrusion 
into the field of one’s private rights. In 
this view Prof. Krishnan Nair has ably 
tried to explain the liability of Govern- 
ment. Allied in importance to the fore- 
going is the question of administrative 
law. Because of the advent of administra- 
tive justice even the traditional concept 
of "rule of law" has changed in Britain. 
The numerous writ petitions pending in 
the various High Courts of India is taken 
to indicate the deficiencies inherent in 
meting out administrative justice. In 
France of course there is a separate 
department for administering Droit Admi- 
nistratif. In this country on the other 
hand, the need is ever more pressing for 
training up executive officers to adminis- 
ter fair and ready justice to the citizens. 
Recently a; Court in India regretted the 
fact that "allegations of malpractices 
and of improper motives on the part of 
those in power are frequently made and 
their frequency has increased in recent 
times.” The fact seems to be that, when 
the Courts try to impose some limits upon 
the exercise of the administration's dis- 
cretionary powers, they lay themselves to 
accusations of interference in the merits 
of administrative decisions. Prof. Krish- 
nan Nair does well, therefore, to analyse 
the nature and scope of Administrative 
law. 

The doctrine of "Act of State" has been 
a general defence to certain claims against 
the State in India as well as elsewhere. 
Acts of State are not all of one kind as 
their nature and consequences might differ 
an a variety of ways and such difference 
might affect the position of Courts with 
regard to them. The Professor attempts 
in one of his articles to examine the nature 
and extent of the doctrine with special 
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reference to post-Constitutional decisions. 
In this connection the author refers to the 
case of Secretary of State in Council for 
India v. Kamachee -Boya Sahaba. The 
Rajah of Tanjore, an independent sove- 
reign but under the protection of the East 
India Company by virtue of treaties, died 
without leaving a male issue. The East 
India Co. in exercise of their sovereign 
power and in trust for the British Govern- 
ment, seized the Tanjore Raj and the 
whole of the property of the deceased 
Rajah as an escheat, on the ground that the 
dignity of the Raj was extinct for want of 
a male heir and that the property of the 
late Rajah lapsed to the British Govern- 
ment. It was held by the Privy Council 
that, as the seizure was made by the 
British Government acting as a sovereign 
power through its delegate the East India 
Co., it was an act of State, and the Muni- 
cipal Court had no jurisdiction to enquire 
into its propriety. 

The other articles on legal aid and legal 
education in the volumes are also well 
worth study. The Preamble to the Consti- 
tution of India speaks of justice, social, 
economic and political, and of equality of 
status and opportunity. Article 14 pro- 
vides that the State shall not deny to any 
person equality before the law or equal 
protection of the law. But our law makes 
access to law Courts dependent upon the 
payment of fees and renders assistance by 
skilled lawyers indispensable in several 
cases. If therefore we do not make provi- 
sions for legal aid to those who are unable 
to meet the expenses, the provision for 
equality must remain a dead letter. Prof. 
Nair gives a summary of the seven re- 
commendations made by the Law Commis- 
sion in order to make legal aid available 
to the poor and indigent. The Law Com- 
mission was appointed to revise the statute 
law of India and suggest ways and means 
of improving the system of Judicial ad- 
ministration. Equally interesting is the 
article on legal education. It is well known 
that in recent years the curriculum for 
legal studies has been subject to far-reach- 
ing changes. In Trivandrum the three 
years LL. B. course has replaced the two- 
years B. L. course and it is said that 
several of the suggestions given in the 
article, . “Reflections, on Legal Educa- 
tion,” published in 1960, now find a 
place in the newly introduced scheme of 
studies. 

Prof. Nair has dealt with intricate pro- 
blems of law in a simple and lucid manner 
and it is hoped that it would stimulate 
interest in the deeper study of the laws 


dealt with among students of law and 
research workers. R.S.S. 


ANNUAL SURYEY OP COMMON- 
WEALTH LAW 4968. Edited By H. W- 
R. Wade, Q.C.LL.D., D. C. L, Buttery/orth 
and Co. (Publishers) Ltd., 88 Kingsway,. 
London W. G. 2, 1969. Pp. Lxxxiv and 857. 
Price £ 8.80 (By Post 4/6 extra). 

This is the fourth volume of the Annual 
Survey of Commonwealth Law, which, 
has aimed, as before, at a high level of 
commentary on a very wide range of legal 1 
decisions, enactments and other legal- 
events throughout the British Common- 
wealth. It has been prepared under the 
auspices of the British Institute of Inter- 
national and Comparative Law and the 
Faculty of Law in the University of Oxford’ 
and covers the period from July 1967 to 
June 196S. In the classification of material: 
from India the Editor has been assisted 
by Mr. B. K. Chandrasekhar, B.A..B.L. 
(Mysore) LL.M. (Leeds). 

The volume, to which a distinguished' 
array of lawyers and professors have con- 
tributed, leads off with an article on Con- 
stitutional Law, which opens with an. 
introduction and covers the United King- 
dom and the Commonwealth countries- 
Canada, Australia, Newzealand, India, 
Pakistan, Ceylon, Malaysia, Singapore and 
other Commonwealth territories. The 
Indian section in this article is sub-divid- 
ed into four sub-sections, viz., the Col- 
lapse among the States, Legislation, Judi- 
cial Decisions and the available Literature- 
on the subject. Fundamental Rights and' 
Civil Liberties and Administrative Law 
form the subject of the next two chapters 
while others follow on Criminal Law and' 
Procedure, Torts, Contract, Real Property,. 
Trusts, Succession, Industrial Property 
and Commercial Law. 

The other branches of law have not 
been ignored. There are separate chapters 
on Company Law and Partnership, mono- 
polies and restrictive Practices, Taxation,. 
Labour Law, Civil Procedure, Family 
Law, Maritime Law and Conflict of Laws.. 
Most of these chapters have each an in- 
forming introduction and detailed parti- 
culars of the literature available for fur- 
ther reference. 

From the wide gamut of matters govern- 
ed by laws in the countries, dealt with in- 
the book, may be selected, at random, one- 
or two which have been of topical inte- 
rest in India. The courts in this country 
have often had to deal with petitions ask- 
ing the court to appoint an inspector to- 
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investigate the affairs of a company. In 
an Indian case it was held that strong 
evidence is required to justify the court 
in making an appointment and that the 
court should not act on mere suspicion. 
As a matter of fact it was held that the 
court could quash an appointment of 
inspectors on the ground that there was 
insufficient evidence of fraud, misfeasance 
•or other misconduct (p. 586). 

Another matter referred to in the book 
is the protection of our civil liberties and 
and fundamental rights. During the con. 
tinuance of the Indian emergency, which 
was declared to have expired in January 
1968, it was difficult for citizens to shelter 
behind some of the fundamental right 
provisions of the Constitution, because of 
the use made by Government of the power 
to suspend for that period the right of 
any person to move the courts for the en- 
forcement of fundamental rights. Yet a 
Madras decision held that only those 
fundamental rights directly dealt with by 
any such suspensory order are covered, 
-so that the court’s power to interfere is 
impeded only to that extent (p. 137). 

The courts in India have been vigilant 
protectors of the civil rights of the citi- 
zen. A Madhya Pradesh State Act, passed 
before the proclamation of emergency, 
which empowered the Government to order 
a person to reside where he ordinarily does 
or to compel him to go and reside else- 
where in the State was held by the 
Supreme Court to be invalid, as it sought 
to impose unreasonable restrictions on 
the freedom of the individual. It is signi- 
ficant that even the administration is 
beginning to play some part in this matter 
of protection of liberties. Sheikh Abdullah, 
Prime Minister of Kashmir, when India 
became independent in 1947, was released 
in January 1963 after serving nearly 14 
years as a political prisoner without trial 
{pp. 137-133). 

There have been proposals in the air to 
take away the fundamental right to pro- 
perty guaranteed by the Constitution. 
This move as well as the move to abolish 
the privv purses and privileges of the 
Rulers snow which way the wind blows. 
In this context has come a very encourag- 
ing decision of the Full Bench of the 
-Supreme Court It was directly concerned 
with the interpretation of the guarantees 
of fundamental rights by the Constitution. 
These guarantees are subject to limita- 
-tions contained in the Constitution itself. 


but it provides that the State may not 
make any law which takes away or abrid- 
ges the rights so conferred and any law 
made in contravention would to that 
extent be void. On two previous occa- 
sions the Supreme Court had held that 
Parliament had the right to amend the 
fundamental right provision of the consti- 
tution and certain amendments, purport- 
ing to validate Land Reform Acts which 
had been declared to be unconstitutional 
as being inroads on the right to property 
had been made by Parliament on that 
basis. In the latest case, however, (Golak 
Nath v. State of Punjab, A I R 1967 S C 
1643) the Court decided by a majority that 
the fundamental rights were outside the 
amendatory process and that the Parlia- 
ment had no power to amend any provi- 
sions of Part 3 of the Constitution so as to 
take away or abridge the rights mention- 
ed therein The Court considered that the 
two previous decisions which had con- 
ceded to Parliament the power to amend 
these provisions, had been made on a 
mistaken view of the law, but they adopt- 
ed a compromise solution to the difficul- 
ties that may be caused by their decision 
viz., by introducing the doctrine of ‘pros- 
pective overruling’ so that the ruling 
would only have prospective and not re- 
trospective effect upon the amendments. 
This would seem to ensure that for the 
future, the power of Parliament to modify 
and restrict fundamental rights is restrict- 
ed to temporary suspension (as during 
emergencies) and to modifying their ap- 
plication (as to the armed forces). Any 
other abridgment of fundamental rights, 
says the author, would require the forma- 
tion of another Constitutional Assembly, 
convoked by Parliament (pp. 150-15L). 

The value and utility of the volume under 
review have been enhanced by a table of 
cases, a table of statutes, subject index, 
and territorial index. The wide sweep of 
the knowledge now presented was avail- 
able till recently only by searching 
through a great bulk of unclassified mate- 
rial. There is no denying the fact that 
this is an outstanding volume on Com- 
monwealth Taw, providing a comprehen- 
sive .coverage of useful authorities and 
comparisons from other Commonwealth 
countries. 

The get-up and printing of the publica. 
lion is in keeping with the standards 
which the reader has come to associate 
with the House of Buttenvorths. 


R.S.S. 
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the view that the principle specified by 
the law for determination of compensa- 
tion is beyond the pale of challenge, if 
it is relevant to the determination of com- 
pensation and is a recognised principle 
applicable in the determination of com- 
pensation for property compulsorily ac- 
quired and the principle is appropriate 
in determining the value of the class of 
property sought to be acquired. On the 
application of the view expressed in P. 
Vajravelu Mudaliars case, (1965) 1 SCR 
614= (AIR 1965 SC 1017) or in Shantilal 
Mangaldas’s case, AIR 1969 SC 634, the 
Act, in our judgment, is liable to be 
struck down as it fails to provide to the 
expropriated banks compensation deter- 
mined according to relevant principles. 
Section 4 of the Act transfers the under- 
taking of every named bank to and vests 
it in the corresponding new bank. Sec- 
tion 6 (1) provides for payment of com- 
pensation for acquisition of the under- 
taking, and the compensation is to be 
determined in accordance with the prin- 
ciples specified in the Second Schedule. 
Section 6 (2) then provides that though 
separate valuations are made in respect 
of the several matters specified in Sch. II 
of the Act, the amount of compensation 
shall be deemed to be a single compen- 
sation. Compensation being the equiva- 
lent in terms of money of the pioperty 
compulsorily acquired, the principle for 
determination of compensation is intend- 
ed to award to the expropriated owner 
the value of the property acquired. The 
science of valuation of property recog- 
nizes several principles or methods for 
determining the value to be paid as com- 
pensation to the owner for loss of his 
property; there are different methods ap- 
plicable to different classes of property 
in the determination of the value to be 
paid as recompense for loss of his pro- 
perty. A method appropriate to the 
determination of value of one class of 
property may be wholly inappropriate in 
determining the value of another class of 
property. If an appropriate method or 
principle for determination of compen- 
sation is applied, the fact that by the ap- 
plication of another principle which is 
also appropriate, a different value is 
reached, the Court will not be justified in 
entertaining the contention that out of 
the two appropriate methods, one more 
generous to the owner should have been 
applied by the Legislature. 

101. We are unable to hold that a 
principle specified by the Parliament for 
determining compensation of the pro- 
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petty to be acquired is conclusive. If 
that view be accepted, the Parliament will 
be invested with a charter of arbitrariness 
anti by abuse of legislative process, the 
constitutional guarantee of the right to 
compensation may be severely impaired. 
The principle specified must be appro- 
priate to the determination of compensa- 
tion for the particular class of property 
sought to be acquired. If several prin- 
ciples are appropriate and one is select- 
ed for determination of the value of the 
property to be acquired, selection of that 
principle to the exclusion of other princi- 
ples is not open to challenge, for the 
selection must be left to the wisdom of 
the Parliament. 

102. The broad object underlying the 
principle of valuation is to award to the 
owner the equivalent of his property with 
its existing advantages and its potentiali- 
ties. Where there is an established mar- 
ket for the property acquired the prob- 
lem of valuation presents little difficulty. 
Where there is no established market for 
the property, the object of the principle 
of valuation must be to pay to the owner 
for what he has lost, including the bene- 
fit of advantages present as well as future, 
without taking into account the urgency 
of acquisition, the disinclination of the 
owner to part with the property, and the 
benefit which the acquirer is likely to 
obtain by the acquisition. Under the 
Land Acquisition Acts compensation paid 
is the value to die owner together with 
all its potentialities and its special adap- 
tability if the land is peculiarly suitable 
for a particular use, if it gives an en- 
hanced value at the date of acquisition. 

103. The important methods of deter- 
mination of compensation are — (i) mar- 
ket value determined from sales of com- 
parable properties, proximate in time to 
the date of acquisition, similarly situate, 
and possessing the same or similar advan- 
tages and subject to the same or similar 
disadvantages. Market value is the price 
the property may fetch in the open mar- 
ket if sold by a willing seller unaffected 
by the special needs or a particular pur- 
chase; (ii) capitalization of the net annual 
profit out of the property at a rate equal 
in normal cases to the re bun from gilt- 
edged securities. Ordinarily value of the 
property may be determined by capitaliz- 
ing the net annual value obtainable in 
the market at the date of the notice of 
acquisition, (iii) where the property is a 
house, expenditure likely to be incurred 
for constructing a similar house, and re- 
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duced by the depredation for the num- 
ber of years since it was constructed; (iv) 
principle of reinstatement, where it is 
satisfactorily established that reinstate- 
ment in some other place is bona fide 
intended, there being no general market 
for tho property for tne purpose for which 
it is devoted (the purpose being a public 
purpose) and would have continued to be 
devoted, but for compulsory acquisition. 
Here compensation will be assessed on 
the basis of reasonable cost of reinstate- 
ment; (v) when the property has out- 
grown its utility and it is reasonably in- 
capable of economic use, it may be valu- 
ed as land plus the break-up value of the 
structure. But the fact that the acquirer 
does not Intend to use the property for 
which it is used at the time of acquisi- 
tion and desires to demolish it or use it 
for other purpose is irrelevant; and (vi) 
the property to be acquired bas ordina- 
rily to be valued as a unit Normally an 
aggregate of the value of different com- 
ponents will not be the value of the 
unit. 

104. These are, however, not the only 
methods. The method of determining 
the value of property by the application 
of an appropriate multiplier to the net 
annual income or profit is a satisfactory 
method of valuation of lands with build- 
ings, only if the land is fully developed, 
i.e., it has been put to full use legally 
permissible and economically justifiable, 
and the income out of the property is 
the normal commercial and not a con- 
trolled return or a return depreciated on 
account of special circumstances. If the 
property is not fully developed, or the 
return h net commercial the method ussy 
yield a misleading result 

105. The expression 'property" in 
Article 31 (2) as in Entry 42 of List III 
is wide enough to include an undertak- 
ing, and an undertaking subject to obli- 
gations may be compulsorily acquired 
under a law made in exercise of power 
under Entry 42, List IIL The language 
of the amended clause (2) of Article 31 
compared with the language of the clause 
before it was amended by the Constitu- 
tion (Fourth Amendment) Act leaves no 
room for doubt. Before it was amended, 
the guarantee covered the acquisition of 
“property movable or immovable includ- 
ing, any interest in, or in any company 
owning any commercial or industrial 
undertaking . In the amended clause 
only the word 'property’’ Is used, delet- 
ing the expressions which did not add to 
its connotation. But when an undertak- 
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ing is acquired as a unit the principles for 
determination of compensation must be 
relevant and also appropriate to the ac- 
quisition of the entire undertaking. In 
determining the appropriate rate of the 
net profits the return from gilt-edged 
securities may, unless it is otherwise 
found unsuitable, be adopted. 

100. Compensation to be determined 
under the Act is for acquisition of the 
undertaking, but the Act instead of pro- 
viding for valuing the entire undertake 
ing as a unit provides for determining the 
Value of some only of tho components, 
which constitute the undertaking, and re- 
duced by the liabilities. It also provides 
different methods of determining compen- 
sation in respect of each such component. 
This method for determination of compen- 
sation is prima facie not a method relevant 
to the determination of compensation for 
acquisition of the undertaking. Aggre- 
gate of the value of components is not 
necessarily the value of the entirety of 
a unit of property acquired, especially 
when the property is a going concern, 
with an organized business. On that 
ground alone, acquisition of the undertak- 
ing is liable to be declared invalid, for it 
impairs the constitutional guarantee for 
payment of compensation for acquisition 
of property by law. Even if it be assum- 
ed that the aggregate value of the differ- 
ent components will be equal to the 
value of the undertaking of the named 
bank as a going concern the principles 
specified, in our judgment, do not give a 
true recompense to the banks for the 
loss of the undertaking. Schedule II by 
clause (1) provides: 

“The ctrnipensvrfAHT r jr x in respect of 
the acouisition of the undertaking there- 
of shall be an amount equal to the sum 
total of the value of the assets of the 
existing bank as on the commencement 
of this Act, calculated fn accordance 
with the provisions of Part I, less the 
sum total of the liabilities computed and 
obligations of the existing bank calculat- 
ed in accordance with the provisions of 
Part n." 

For the purpose of Part I "assets" mean 
the total of the heads (a) to (h) and the 
expression “liabilities'* is defined as mean- 
ing the total amount of all outside liabi- 
lities existing at the commencement of 
the Act ana contingent liabilities which 
the corresponding new bank may reason- 
ably be expected to be required to meet 
out of its own resources. Compensation 
payable to the named banks Is accordingly 
the aggregate of some of the compo- 
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nents of the undertaking, reduced by die 
aggregate of liabilities determined in the 
manner provided in the Schedule. It 
appears clear that in determining the 
compensation for undertaking — (0 cer- 
tain important classes of assets are omitt- 
ed from the heads (a) to (h); (ii) the 
method specified for valuation of lands 
and buildings is not relevant to deter- 
mination of compensation, and the value 
determined thereby in certain circum- 
stances is illusory as compensation; and 
(iii) the principle for determination of the 
aggregate value of liabilities is also irre- 
levant. 

107. The undertaking of a banking 
company taken over as a going concern 
would ordinarily include the goodwill 
and the value of the unexpirea period 
of long-term leases in the prevailing con- 
ditions in urban areas. But good-wili of the 
banks is not one of the items in the assets in 
the Schedule, and in CL (f) though provi- 
sion is made for including a part of the 
premium paid in respect of leasehold pro- 
perties proportionate to the unexpired 
period, no value of the leasehold interest 
for the unexpired period is given. 

108. Goodwill of a business is an in- 
tangible asset: it is the whole advantage of 
the reputation and connections formed 
with the customers together with the cir- 
cumstances making the connection dura- 
ble. It is that component of the total 
value of the undertaldng which is attri- 
butable to the ability of the concern to 
earn profits over a course of years or in 
excess of normal amounts because of its 
reputation, location and other features: 
Trego v. Hunt, 1896 AC 7. Goodwill of 
an undertaking therefore is the value of 
the attraction to customers arising from 
the name, and reputation for skill, integ- 
rity, efficient business management, or 
efficient service. 

109. Business of banking thrives on its 
reputation for probity of its dealings, 
efficiency of the service it provides, cour- 
tesy and promptness of the staff, and 
above all the confidence it inspires among 
the customers for the safety of the funds 
entrusted. The Reserve Bank, it is true, 
exercises stringent control over the 
transactions which banks carry on in 
India. Existence of these powers and 
exercise thereof may and do ensure to a 
certain extent the safety of the funds en- 
trusted to the Banks. But the business 
which a hank attracts still depends upon 
the confidence winch the depositor re- 
poses in ■ the management. A bank is not 


like a grocers shop: a customer does not 
extend his patronage to a bank merely 
because it has a branch easily accessible 
to him. Outside tire pubh'c sector, there 
are 50 Indian scheduled banks, 13 fore- 
ign banks, besides 16 non-scheduled 
banks. The deposits in the banks not 
taken over under the Act range between 
Rs. 400 crores and a few lakhs of rupees. 
Deposits . attracted by the major private 
commercial banks are attributable large- 
ly to the personal goodwill of the 
management The regulatory provisions 
of the Banking Companies Act and the 
control which the Reserve Bank exercises 
over the banks may to a certain extent 
reduce the chance of tire resources of the 
banks being misused, but a banking com- 
pany for its business still largely depends 
upon the reputation of its management. 
We are unable to agree with the conten- 
tion raised in the Union’s affidavit that a 
banking establishment has no goodwill, 
nor are we able to accept the plea raised 
by the Attorney-General that the value of 
the goodwill of a bank is insignificant 
and it may be ignored in valuing the 
undertaldng as a going concern. 

110. Under clause (f) of Schedule II 
provision is made for valuing a propor- 
tionate part of the premium paid in res- 
pect of all leasehold properties to the 
unexpired duration of the leases, but 
there is no provision made for payment 
of compensation for the unexpirea period 
of the leases. Having regard to the pre- 
sent day conditions it is clear that with 
rent control on leases operating in va- 
rious States the unexpired period of leases 
has also a substantial value. 

111. The value determined by exclud- 
ing important components of the under- 
taldng, such as the goodwill and value of 
the unexpxred period of leases, will not, 
in our judgment, be compensation for the 
undertaldng. 

112. The other defects in the method 
of valuation, it was claimed by Mr. Pal- 
Idnvala, are the inclusion of certain as- 
sets such as cash, choses in action and 
similar assets, which under the law are 
not regarded as capable of being acquir- 
ed as property. This inclusion, it is con- 
tended, vitiates the scheme of acquisi- 
tion. Under clause (a) of Part I — Assets 
‘ — the amount of cash in hand and with 
the Reserve Bank and the State Bank of 
India (including foreign currency notes 
which shall be converted at the market 
rate of exchange) are liable to be includ- 
ed. Cash in hand is not an item which is 
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capable of being compulsorily acquired, 
not because it is not property, but because 
taking over the cash and providing for ac- 
quisition thereof, compensation payable 
at some future date amounts to levying a 
"forced loan” in the guise of acquisition. 
This Court in State of Bihar v. Sir Kame- 
shwar Singh of Daibhanga, 1952 SCR 8S9 
= (AIR 1952 SC 252) held that cash and 
choses in action axe not capable of com- 
pulsory acquisition. That view was re- 
peated by this Court in Bombay Dyeing 
and Manufacturing Co., Ltd. v. State of 
Bombay, 1958 SCR 1122= (AIR 1958 SC 
328) and Ranojirao Shinde's case, (1968) 

3 SCR 489= (AIR 1968 SC 1053). We 
do not propose to express Our opinion 
on die question whether in adopting the 
method of determination of compensation, 
by aggregating the value of assets which 
constitute the undertaking, die rule that 
cash and choses in action are incapable 
of compulsory acquisition may bo ap- 
plied. 

113. Under Item (e) the value of any 
land or buildings is one of the assets. 
The first Explanation provides that for 
the purpose of this clause (clause (e)) 
“value” shall be deemed to be the market 
value of the land or buildings, but where 
such market value exceeds the “ascer- 
tained value’ determined in the manner 
specified in Explanation 2, the value shall 
be deemed to mean such “ascertained 
value". The value of the land and build- 
ings is therefore the market value or the 
“ascertained value” whichever is less.. 
Under Explanation 2, clause (1) "ascer- 
tained value” in respect of buildings which 
are wholly occupied on the date of the 
commencement of the Act is twelve times 
the amount of the annual rent or the 
rent for which the building may reason- 
ably be expected to be let from year to 
year reduced by certain specific items. 
This provision, in our judgment, does not 
lay down a relevant principle of valuation 
or buildings. In the first place, making 
a provision for payment of capitalised 
annual rental at twelve times die amount 
of rent cannot reasonably be regarded as 
payment of compensation having regard 
to the conditions prevailing in the money 
market. Capitalization or annual rental 
which is generally based on controlled 
rent under some State Acts at rates peg- 
ged down to the rates prevailing in 1940 
and on the footing that investment in 
buildings yields 8 1/3 per cent, return 
furnishes a wholly misleading result 
which cannot be called compensation. 
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Value of immovable property has spirall- 
ed during the last few years and the rental 
which is mostly controlled does not bear 
any reasonable relation to the economic 
return from property. If the building is 
partly occupied by the Bank itself and 
partly by a tenant the ascertained value 
will be twelve times the annual rental 
received, and the rent for which the re- 
maining part occupied by the Bank may 
reasonably be expected to be let out. By 
the Act the corresponding new banks 
take ovfer vacant possession of the lands 
and buildings belonging to the named 
banks. There is in tne present conditions 
considerable value attached to vacant 
business premises in urban areas. True 
compensation for vacant premises can 
be ascertained by finding out the market 
value of comparable premises at or about 
die time of the vesting of the undertak- 
ing and not by capitalising the rental — 
actual or estimated. Vacant premises 
have a considerably larger value than 
business premises which are occupied by 
tenants. The Act instead of taking into 
account the value of the premises as 
vacant premises adopted a method which 
cannot be regarded as relevant. Prima 
facie, this would not give any reliable 
basis for determining the compensation 
for the land and buildings. 

114. Again in determining the com- 
pensation under clause (e), the annual 
rent is reduced by several outgoings and 
the balance is capitalized. The first item 
of deduction is one-sixth of the amount 
thereof on account of maintenance and 
repairs. Whether the building is old or 
new, whether it requires or does not re- 
quire maintenance or repairs 16 2/3 per 
cent of the total amount of rent is liable 
to be deducted towards maintenance and 
repairs. The vice of items (v) and (vi) 
of clause (1) of Explanation 2 is that 
they provide for deduction of a capital 
charge out of the annual rental which ac- 
cording to no rational system of valuing 
property by capitalization of the rental 
method is admissible. Under item (v) where 
the building is subject to a mortgage or 
other capital charge, the amount of inte- 
rest on such mortgage or charge, and 
under item (vi) where the building has 
been acquired, constructed, repaired, re- 
newed or reconstructed with borrowed 
capital, the amount of any interest pay- 
able on such capital are liable to be 
deducted from the annual rental for de- 
termining the ascertained value. These 
encumbrances are also liable to be de- 
ducted under the head “liabilities’, A 
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Simple illustration may suffice to pinpoint 
the inequity of the method. In respect of 
a building owned by a bank of the value 
of Rs. 10 lakhs ana mortgaged for say 
Rs. 7,50,000 interest at the rate of 8 per 
cent (which may be regarded as the cur- 
rent commercial rate) would amount to 
Rs. 60,000. The estimated annual rental 
which would ordinarily not exceed 
Rs. 60,000 has under clause (e) to be re- 
duced in the first instance by other out- 

f oing. The assets would show a minus 
gure as value of the building, and on 
the liabilities side the entire amount of 
mortgage liability would be debited. The 
method provided by the Act permits the 
annual interest on the amount of the en- 
cumbrance to be deducted before 
capitalization, and the capitalized value 
is again reduced by the amount of the 
encumbrance. In effect, a single debt 
is, in determining the compensation debit- 
ed twice, first in computing the value of 
assets, and again, in computing the 
liabilities. 

115. We are unable to accept the 
argument raised by the Attorney-General 
that under the head ‘'liabilities” in Part II 
only those mortgages or capital charges 
in respect of which the amount has fal- 
len due are liable to be included on the 
liabilities side. Under the head ‘liabili- 
ties” the total amount of all outside liabi- 
lities existing at the commencement of 
the Act, and all contingent liabilities 
which the corresponding new bank may 
reasonably be expected to be required to 
meet out of its own resources on or after 
tiie date of commencement of the Act 
will have to be included. When even 
contingent liabilities are included in the 
total amount of all outside liabilities, a 
mortgage debt or capital charge must be 
taken into account in determining the lia- 
bilities by which the aggregate of the 
value of the assets is to be reduced, even 
if the period of the mortgage or capital 
charge has not expired. The liability 
under a mortgage or capital charge exists 
whether the period stipulated under the 
deed creating the encumbrance has ex- 
pired or not. 

116. Under Cl. (2) ofiExpln. 2, it is pro- 
vided that in the case of buildings which 
are partly occupied, the valuation shall be 
made on the basis of the “plinth area” 
occupied and multiplying it by the pro- 
portion which that area bears to the total 
plinth area of the buildings. The use of 
the expression “plinth area” appears to 
be unfortunate. What was intended is 
“floor area”. If the expression “plinth 


area” is understood to mean “floor area" 
no fault may be found with the principle 
underlying Clause (2) of Explanation 2. 

117. Under Clause (3) of Explanation 
2, where there is open land which has; 
no building erected thereon, or which 
is not appurtenant to any building, the 
value is to be determined "with reference 
to the prices at which sales or purchases 
of similar or comparable lands have been 
made during the period of three years 
immediately preceding the date of the 
commencement of’ the Act. Whereas the 
value of the open land is to be the 
market value, the value of the land with 
buildings to be taken into account is the 
value determined by the method of 
capitalization of annual rent or market 
value whichever is less. The Explanation 
does not take into account whether the 
construction on the land fully develops 
the land, and the rental is economic. 

118. We are, therefore, unable to hold 
that item (e) specifies a relevant princi- 
ple for determination of compensation for 
lands and buildings. It is not disputed 
that the major Banks occupy their own 
buildings in important towns, and invest- 
ments in buildings constitute a part of 
the assets of the Banks which cannot be 
treated as negligible. By providing a 
method of valuation of buildings which 
is not relevant the amount determined 
cannot be regarded as compensation. 

119. We have already referred to 
item (f) under which a proportionate part 
of the premium paid is liable to be in- 
cluded in the assets but not the value 
for the unexpired period of the leases. 
Item (h) provides for the inclusion of the 
market or realizable value, as may be 
appropriate, of other assets appearing on 
the books of the bank, no value being 
allowed for capitalized expenses, such as 
share-selling commission, organizational 
expenses and brokerage, losses incurred 
and similar other items. 

120. Mr. Palkhivala urged that certain 
assets which do not appear in the books 
of account still have substantial value and 
they are omitted from consideration in 
computing the aggregate of the value of 
assets. Counsel said that every bank is 
permitted to have secret reserve and 
those secret reserves may not appear in 
the books of account of the banks. We 
are unable to accept that contention. A 
banking company is entitled to withhold 
from the balance-sheet its secret reserve, 
but there must be some account in res- 
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pect of these secret reserves. The expres- 
sion “books of the Bank" may not be 
equated with the balance-sheets or the 
'books of account only. 

321. The expression “liabilities" exist- 
ing at the commencement of the Act in- 
cludes all debts due or to become due. 
Under the head “liabilities” contingent 
liabilities which the corresponding new 
bank may reasonably be expected to be 
required to meet out of its own resources 
on or after the date of commencement 
of the Act are to be debited. The clause 
is badly drafted. The present value of 
the contingent liabilities at the date of 
the acquisition and not the total contin- 
gent liabilities may on any rational sys- 
tem of accounting be debited against the 
aggregate value of the assets. For in- 
stance, if a banking company Is liable to 
pay to its employees gratuity, the present 
value of the liability to pay gratuity at 
the date of the acquisition made on actu- 
rial calculation may alone be debited, 
and not the total face value of the liabi- 
lity. 

112. Th« Attorney-General contended 
that even if the goodwill of a banking 
company is of substantial value, and in- 
clusion of the goodwill is not provided 
for, or the value of buildings and lands 
is not the market value or that there is 
a departure from recognized principles 
for determination of compensation, the 
deficiencies in the Act result merely in 
inadequate compensation within the 
meaning of Article 31 (2) of the Consti- 
tution and the Act cannot on that ac- 
count be challenged as invalid. We are 
unable to agree with that contention. The 
constitution guarantees a right to com- 
pensation — an equivalent in money of the 
property compulsorily acquired. That is 
the basic guarantee. The law must there- 
fore provide compensation, and for deter- 
mining compensation relevant principles 
must be specified; if the principles are 
not relevant the ultimate value deter- 
mined is not compensation. 

123. The Attorney-General also con- 
tended that if in consequence of the 
adoption of the method of valuation, an 
amount determined as compensation is 
not illusory, the Courts have no Jurisdic- 
tion to question the validity of the law, 
unless the law is expropriatory, for, in 
the ultimate analysis the grievance rela- 
tes to the adequacy of compensation. He 
contended that the exclusion of one of 
the elements in fixing the compensation, 
or application of a principle which is not 
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a recognized principle, results in Inade- 
quate price, and is not open to challenge, 
and relied in support upon the observa- 
tions made in P. Vajravelu Mudaliar’s 
case, (1965) 1 SCR 014 = (AIR 1965 SC 
1017) (at p. C31 of SCR) = (at p. 1020 
of AIR) which we have already quoted 
in another context in relation to the chal- 
lenge to the validity of the Land Acqui- 
sition (Madras Amendment) Act, 1961, 
which excluded in determining compen- 
sation the potential value of the land. 
The Court held that exclusion of poten- 
tial value amounted to giving inadequate 
compensation and was not a fraud on 
power. The principle of that case has 
no application when valuation of an 
undertaking is sought to be made by 
breaking it up into several heads of assets 
and important heads are excluded and 
others valued by the application of irrele- 
vant principles, or principles of which 
the only claim for acceptance is their 
novelty. The Constitution guarantees 
that the expropriated owner must be given 
the value of his property, L e., what may 
be regarded reasonably as compensation 
for loss of the property and that such 
compensation should not be illusory and 
not reached by the application of irrele- 
vant principles. In our view, determina- 
tion of compensation to bo paid for the 
acquisition of an undertaking as a unit 
after awarding compensation for some 
items which go to make up the undertak- 
ing and omitting important items amounts 
to adopting an irrelevant principle in the 
determination of the value of the under- 
taking, and docs not furnish compensa- 
tion to the expropriated owner. 

124. The Attorney-General contended 
that the total value of the undertaking of 
the named banks even calculated accord- 
ing to the method provided in Schedule 
II exceeded the total market value of the 
shares, and on that account there is no 
ground for holding that the law provid- 
ing for compensation denies to the share- 
holders the guarantee of the right to 
compensation under Article 31 (2). But 
there is no evidence on this part of the 
case. 

125. Compensation may be provided 
under a statute, otherwise than in the 
form of money: it may be given as equi- 
valent of money, e. g., a bond. But in 
Judging whether the law provides for 
compensation, the money value at the 
date of expropriation of what is given as 
compensation, must be considered. If 
the rate of interest compared with the 
ruling commercial rate is low, it will 
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reduce the present value of the bond. 
The Constitution guarantees a right to 
compensation — an equivalent of the pro- 
perty expropriated and the right to com- 
pensation cannot be converted into a loan 
on terms which do not fairly compare 
with the prevailing commercial terms. If 
the statute in providing for compensation 
devises a scheme for payment of com- 
pensation by giving it in the form of 
bonds, and the present value of what is 
determined to be given is thereby sub- 
stantially reduced, trie statute impairs the 
guarantee of compensation. 

126. A scheme for payment of com- 
pensation may take many forms. If the 
present value of what is given reason- 
ably approximates to what is determined 
as compensation according to the prind- 

E les provided by the statute, no fault may 
e found. But if the law seeks to con- 
vert the compensation determined into a 
forced loan, or to give compensab'on in 
the form of a bond of which the market 
value at the date of expropriation does 
not approximate the amount determined 
as compensation, the Court must consider 
whether what is given is in truth com- 
pensation which is inadequate, or that it 
is not compensation at all. Since we are 
of the view that the scheme in Schedule 
II of the Act suffers from the vice that 
it does not award compensation accord- 
ing to any recognized principles, we need 
not dilate upon this matter further. We 
need only observe that by giving to the 
expropriated owner compensation in bonds 
of the face-value of the amount deter- 
mined maturing after many years and 
carrying a certain rate of interest, the 
constitutional guarantee is not necessarily 
complied with. If the market value of 
the bonds is not approximately equal to 
the face-value, the expropriated owner 
may raise a grievance that the guarantee 
under Article 31 (2) is impaired. 

127. We are of the view that by the 
method adopted for valuation of the 
undertaking, important items of assets 
have been excluded, and principles some 
of which are irrelevant and some not re- 
cognised are adopted. What is deter- 
mined by the adoption of the method 
adopted in Schedule H does not award 
to the named banks compensation for loss 
of their undertaking. The ultimate result 
substantially impairs the guarantee of 
compensation, and on that account the 
Act is liable to be struck down. 

IV. Infringement of the guarantee of 
freedom of trade, commerce and inter- 
course under Artide 301: — 


128. In the view we have taken the 
provisions relating to determination and 
payment of compensation for compulsory 
acquisition of the undertaking of the 
named banks impair the guarantee under 
Article 31 (2) ot the Constitution, we do 
not deem it necessary to decide whether 
Act 22 of 1969 violates the guarantee of 
freedom of trade, commerce and inter- 
course in respect of the (1) agency busi- 
ness; (2) business of guarantee and inde- 
mnity carried on by the named banks. 

V. Validity of the retrospective opera- 
tion given to Act 22 of 1969 by S. 1 (2) 
and Section 27: — 

129. The argument raised by Mr. 
Palkhivala that, even if the Act is within 
the competence of the Parliament and 
does not impair the fundamental • rights 
under Articles 14, 19(l)(f) and (g), and 
31(2) in their prospective operation, Sec- 
tion 1(2) and S. 27(2), (3) and (4) which 
give retrospective operation as from July 
19, 1969, are invalid, need not also be 
considered. 

130. Nor does the argument about the 
validity of sub-sections (1) and (2) of Sec- 
tion 11 and Section 26 of the Act survive 
for consideration. 

131. Accordingly we hold that — 

(a) the Act is within the legislative 
competence of. the Parliament; but 

(b) it makes hostile discrimination 
against the named banks in that it prohi- 
bits the named banks from carrying on 
banking business, whereas other Banks 
— Indian and Foreign — are permitted to 
carry on banking business, and even new 
Banks may be formed which may engage 
in banking business; 

(c) it in reality restricts the named 
banks from carrying on business other 
than banking as defined in Section 5 (b) 
of the Banking Regulation Act, 1949; ana 

(d) that the Act violates the guarantee 
of compensation under Article 31 (2) in 
that it provides for giving certain amounts 
determined according to principles which 
are not relevant in the determination of 
compensation of the undertaking of the 
named banks and by the method pres- 
cribed the amounts so declared cannot be 
regarded as compensation. 

132. Section 4 of the Act is a kingpin 
in the mechanism of the Act. Sections 4, 
5 and 6 read with Schedule II provide 
for the statutory transfer and vesting of 
the undertaking of the named banks in 
the corresponding new banks and pres- 
cribe the method of determining compen- 
sation for expropriation of the under* 
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taking. Those provisions are, in our 
judgment, void as they impair the funda- 
mental guarantee under Article 31 (2). 
Sections 4, 5 and 6 and Schedule II are 
not severable from the rest of the Act 
The Act must, in its entirety, be declared 
void. 

133. Petitions Nos. 300 and 298 of 
1969 are therefore allowed, and it is de- 
clared that the Banking Companies ^Ac- 
quisition and Transfer of Undertakings) 
Act 22 of 1969 is invalid and the action 
taken or deemed to be taken in exercise 
of the powers under the Act is declared 
unauthorised. Petition No. 222 of 1969 is 
dismissed. There will be no order as to 
costs in these three petitions. 

134. RAY, J. (Dissenting judgment) 
There are 89 commercial banks ope- 
rating in India. Of these 89 banks 
73 are Scheduled and 10 are non- 
Scheduled banks. The 73 Scheduled 
banks comprise State Bank with 7 sub- 
sidiaries aggregating 8, 15 foreign banks, 
14 banks which are the subject matter of 
the Banking Companies (Acquisition and 
Transfer of Undertakings) Ordinance No. 

8 of 1969 (hereinafter referred to for the 
sake of brevity as the 1969 Ordinance) 
and the Banking Companies (Acquisition 
and Transfer of Undertakings) Act No. 22 
of 1969 (hereinafter referred to for the 
sake of brevity as the 1969 Act) and 36 
banks which are outside the scope of the 
1969 Act. The State Banks have 27 per 
cent of the aggregate deposit of all com- 
mercial banks and 32 per cent of the 
credit of all commercial banks. The State 
Bank and its 7 subsidiaries have Rs. 1,239 
crores including current account in the 
total deposit and the total credit of the 
State Bank and its subsidiaries is Rs. 118Q 
crores. The 14 Scheduled Banks each of 
which has over Rs. 500 crores of deposit 
which are the subject matter of the 1969 
Ordinance and the 1969 Act (hereinafter 
referred to for the sake of brevity as the 
14 banks) and have Rs. 2632 crores of 
deposit and the credit amounts to 
Rs. 1829 crores. In other words, these 
14 banks have 56 per cent of the total 
deposit and little over 50 per cent of the 
total credit of the commercial banks. 
The 36 scheduled banks which are 
outside the 1969 Ordinance and the 
1969 Act have Rs. 296 crores of deposit, 
viz. 6.3 per cent of the aggregate deposit 
and the credit is Rs, 197 crores, or in 
Other words, 45 per cent of the total 
credit of the commercial banks. The 15 
foreign banks have 10 per cent of the 
credit and 10 per cent of the deposit. 
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These foreign banks have Rs. 478 crores 
of deposit and the credit Is Rs. 385 
crores. The 10 non-scheduled banks 
have Rs. 28 crores of deposit and the 
credit is about Rs. 16 crores. The non- 
scheduled banks have less than 1 per 
cent of the total credit and of the deposit 
The aggregate deposits of the State Bank 
of India and its 7 subsidiaries and of the 

14 banks is 82,8 per cent (265 per cent 
+56.3 per cent) of the total deposits of 
89 commercial banks and the aggregate 
credit of the said banks is 83.4 per cent 
(32.8 per cent + 50.0 per cent) of the 
total credit of the 89 commercial banks. 

135. Of the 89 commercial banks the 
State Banks have 2454 branches, namely, 
30 per cent of the branch offices. The 

15 foreign banks have 138 branch offices 
including branches. The 36 scheduled 
banks wnich are outside the 1969 Ordi- 
nance and the 1969 Act have 1,324 offices. 
The 10 non-scheduled banks have 210 
offices. The 14 banks have 4,130 offices 
which represent about little over 50 per 
cent of the offices. The aggregate of the 
number of offices of the State Bank and 
its 7 subsidiaries and the 14 banks is 
0,584 being 79.8 per cent of the total 
number of branch offices of the 89 com- 
mercial banks. 

. 136. On 19 July, 1969 Ordinance 
No. 8 of 1969 called the Banking Com- 
panies (Acquisition and Transfer of 
Undertakings) Ordinance, 1969 was pro- 
mulgated by the Vice-President acting as 
President. It was an Ordinance to pro- 
vide for the acquisition and transfer of 
the undertakings of certain banking com- 
panies in order to serve better the needs 
of development of the economy in con- 
formity with national policy and objec- 
tives and for matters connected therewith 
or incidental thereto. The Ordinance 
came into force on 19th July, 1969. The 
Ordinance was repealed on 9th August, 
1969 by the Banking Companies (Acquisi- 
tion and Transfer of Undertakings) Act, 
1969 which came into force on 9th 
August, 1969. The object of the Act wa3 
similar to that of the Ordinance. There 
are some differences between the Ordi- 
nance and the Act but it is not necessary 
for the purpose of the present matter to 
refer to the same. 

137. Broadly stated, as a result of the 
1969 Act the undertaking of every exist- 
ing bank was transferred to and vested 
in the corresponding new bank on the 
commencement 'of the Act The existing 
banks mean the 14 banks. The corres- 
ponding new banks mean the banks men- 
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tioned in the First Schedule to the 1969 
Act in which is vested the undertakings 
of the existing banks. Section 5 of the 
1969 Act deals with the effect of vesting. 
First, the undertaking shall be deemed 
to include all assets, rights, powers, autho- 
rities and privileges and all property, 
movable or immovable, cash balances, re- 
serve funds, investments and all other 
rights and interests arising out of such 
property as were immediately before the 
commencement of the Act in the owner- 
ship, possession, power or control of the 
existing banks in relation to tire under- 
taking, whether within or without India, 
and all books of accounts, registers, re- 
cords and all other documents of what- 
ever nature relating thereto. Secondly, 
the undertaking shall also be deemed to 
include all borrowings, liabilities (includ- 
ing contingent liabilities) and obligations 
of whatever kind then subsisting of the 
existing bank in relation to the under- 
taking. Thirdly, if according to the laws 
of any country outside India, the provi- 
sions of the 1969 Act by themselves are 
not effective to transfer or vest any asset 
or liability situated in that country which 
forms part of the undertaking of an exist- 
ing bank to, or in, the corresponding new 
bank, the affairs of the existing bank in 
relation to such asset or liability shall on 
and from the commencement of this Act, 
stand entrusted to the chief executive 
officer for the time being of the corres- 
ponding new bank who- will take all steps 
as required by the laws of the foreign 
country for the purpose of affecting such 
transfer or vesting. Fourthly, all con- 
tracts, deeds, bonds, agreements, powers 
of attorney, grants of legal representation 
and other instruments of whatever nature, 
subsisting or having effect immediately 
before the commencement of the 1969 
Act and to which the existing bank is a 
party and which are in favour of the 
existing bank shall be of as full force 
and effect against or in f avour of the . cor- 
responding new bank and may be en- 
forced or acted upon as fully and effect- 
ually as if in the place of the existing 
bank the corresponding new bank had 
been a party thereto or as if they had 
been issued in favour of the correspond- 
ing new bank. Fifthly, there are provi- 
sions that suits, appeals or other proceed- 
ings pending hy or against the existing 
bank be continued, prosecuted and en- 
forced by or against the corresponding 
new bank. 

138. Section 6 of the 1969 Act pro- 
vides for payment of compensation and 


the second Schedule to the Act sets out 
the principles of determination of com- 
pensation by excluding liabilities from 
assets. Section 11 of the Act enacts that 
the corresponding new bank shall be 
guided by such directions in regard to 
matters of policy involving public interest 
as the Central Government may, after con- 
sultation with the Governor of the Reserve 
Bank, give, and if any question arises 
whether a direction relates to a matter 
of policy involving public interest, it 
shall be referred to the Central Govern- 
ment and the decision of the Central 
Government thereon shall be final. Sec- 
tion 12 provides for appointment of an 
Advisory Board to advise the custodian 
of the corresponding new bank. The 
custodian is the chief executive officer 
of the corresponding new bank. The 
Chairman of the existing bank holding 
office before the commencement of the 
Act becomes a custodian of the corres- 
ponding new bank. The custodian is to 
hold office during the pleasure of the 
Central Government. Section 13 of the 
Act provides for the power of the Central 
Government to make scheme. Section 15 
is an important provision in the Act. 
Under that section a Chairman, manag- 
ing or whole-time director of an existing 
bank shall, on tire commencement of the 
Act, be deemed to have vacated office 
and every other director of such bank 
shall until directors are duly elected by 
such existing bank, be deemed to conti- 
nue to hold such office. The said Board 
may transact all or any of the various 
kinds of business mentioned in Section 15. 
The other provision in Section 15 is that 
the existing bank may carry on any busi- 
ness other than banking. 

139. The Act of 1969 by reason of 
Section 1 (2) thereof is deemed to have 
come into force on 19th July, 1969. Sec- 
tion 27 of the Act contains four sub-sec- 
tions providing for the repeal of the Ordi- 
nance and enacting first, that notwith- 
standing the repeal of the Ordinance, any- 
thing done or any action taken including 
any order made, notification issued or 
direction given, under the said Ordinance 
shall be deemed to have been done, taken 
made, issued or given, as the case may 
be, under the corresponding provisions of 
this Act; secondly that no action or thing 
done under the said Ordinance shall, if 
it is inconsistent with the provisions of 
this Act, be of any force or effect and 
thirdly notwithstanding anything contain- 
ed in die Ordinance no right, privilege, 
obligation or liability shall be deemed to 
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have been acquired, accrued or incurred 
thereunder. 

140. The petitioner Rustom Cavasjee 
Cooper is a shareholder of the Central 
Bank of India Ltd., and of 3 other exist- 
ing banks and has current and fixed 
deposit accounts with these banks and is 
also a director of the Central Bank of 
India. The petitioner has challenged the 
validity of the 1969 Ordinance and the 
1969 Act and has contended that his 
fundamental rights under Articles 14, 19 
and 31 have Been infringed by these 
measures. 

141. Mr. Pallehivala, counsel for the 
petitioner, contended that the Act of 1969 
was effective only from 9th August, 1939 
and could not have any effect on or from 
19th July, 1969 until 9th August, 1969 be- 
cause there could not be any retrospec- 
tive effect given to any piece of legisla- 
tion which affected the fundamental right 
to property. It was said that the valida- 
tion would be effective as from the date 
when the law was actually passed and 
any retrospective effect would offend 
Article 31 (2) of the Constitution. It was 
said that acquisition under Article 31 (2) 
could only be by authority of law 
and authority of law could only 
mean a law in force at the date of 
the taking. It was emphasised that the 
law must be in existence at the material 
time and there was no difference be- 
tween a law under Article 20 (1) and law 
in relation to Article 31 (1) or Arti- 
cle 31 (2) of the Constitution. 

142. The Attorney General on the 
other hand contended that the validity of 
any law either prospective or retro- 
spective affecting all or any of the funda- 
mental rights under Article 19 has to be 
judged by the requirement laid down 
in Article 19 and the validity of a law 
either prospective or retrospective acquir- 
ing property has to be judged by the 
requirements laid down in Article 31 (2). 

143. This Court dealt with retrospec- 
tive legislations in the cases of West Ram- 
nad Electric Distribution Co., Ltd. v. 
State of Madras, (1963) 2 SCR 747 = 
(AIR 1962 SC 1753) ana State of Mysore 
v. Achiah Chetty, AIR 1969 SC 477. In 
the case of M/s. West Ramnad Electric 
Distribution Co., Ltd., (1963) 2 SCR 747 = 
(AIR 1962 SC 1753) (supra) this Court 
held that there was difference between 
the provisions contained in Art. 20 (1) 
and Article 31 (2) of the Constitution. 
Article 20 (1) refers to law in force at 
the time of the commission of the act 
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charged as an offence whereas Art 31 (2) 
does not contain any such words of limita- 
tion as to law being in force at the time 
but speaks only of authority of a law. 
This vital distinction between Art. 20 (1) 
and Article 31 (2) is to be kept in tno 
forefront in appreciating the soundness 
of the proposition that retrospective legis- 
lation as to acquisition of property does 
not violate Article 31 (2). 

144. In the case of West Ramnad 
Electric Distribution Co. (1963) 2 SCR 
747 = (AIR 1962 SC 1753) (supra) the 
1954 Madras Act incorporated the main 
provisions of the earlier Madras Act of 
1949 in validating actions taken under 
the earlier 1949 Act. The 1949 Act 
had been challenged in earlier pro- 
ceedings when this Court held the 
1949 Act to be ultra vires. Seo- 
b'on 24 of the 1954 Madras Act was in- 
tended to validate a notification of ac- 
quisition of undertaking Issued on 21st 
September, 1951 under the 1949 Act by 
providing that orders made, decisions, or 
directions given, notifications issued if 
they would have been validly made under 
the 1949 Act were declared to have been 
validly made except the extent to which 
the order was repugnant to the provi- 
sions of the later 1954 Act. In the 
Madras case it was contended that tho 
notification under the 1949 Act in tho 
year 2951 was not supported by any 
authority or any pre-existing law because 
there was no valid law. That conten- 
tion was repelled by Gajendragadkar, J. 
who spoke for the Court “if the Act is 
retrospective in operation and Section 24 
has been enactea for the purpose of 
retrospectively validating actions taken 
under the provisions of the earlier Act, 
it must follow by the very retrospective 
operation of the relevant provisions that 
at the time when the impugned notifica- 
tion was issued, these provisions were in 
existence. That is the plain and obvious 
effect of the retrospective operation of 
the statute. Therefore in considering 
whether Article 31 (1) has been complied 
with or not, we must assume that be- 
fore the notification was issued, the rele- 
vant provisions of the Act were in exis- 
tence and so. Article 31 (1) must be held 
to have beep complied with in that sense.” 

145. Article 20 (1) cannot by its own 
terms have any retrospective operation 
whereas Article 31 (2) can and that is 
a vital distinction between the two Arti- 
cles. That is why there cannot be a 
retrospective legislation with regard to 
creation of an offence. If people at tho 
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time of the commission of an act did 
not know that it was an offence, retros- 
pective creation of a new offence in re- 
gard to such an act would put people 
to new peril which was not in existence 
at the time of the commission of the act 
Counsel for the petitioner contended that 
retrospective validation of acquisition fell 
within the mischief of the decision of 
Punjab Province v. Daulat Singh, 73 
Ind App 59 = (AIR 194.6 PC 66) where 
the Judicial Committee dealing with Sec- 
tion 5 of the Punjab Alienation Act which 
provided for the avoidance of benami 
transactions as therein specified which 
were entered into either before or after 
the commencement of die Act of 1938 
held that the same was ultra vires the 
Provincial Legislature because it would 
operate as a prohibition to affect the past 
transactions. The retrospective element 
however was severed in that case by the 
deletion of the words "either before or” 
in the section and the rest of the provi- 
sions were left to operate prospectively 
and validly. The ratio of the decision is 
that past transactions which had been 
closed and title which had been acquired 
were sought to be reopened or set aside 
and the same could not be within the 
legislative competence of Section 298 of 
the Government of India Act, 1935 which 
conferred power to prohibit the sale or 
mortgage of transactions. The words 
'prohibit sale or mortgage’ in Section 298 
of the Government of India Act 1935 
were construed to mean prospective or 
future prohibition as the words used 
plainly refer to things or transactions in 
future. 

146. The decisions of this Court in 
West Ramnad Electric Distribution Co. 
(1963) 2 SCR 747 = (AIR 1962 SC 1753) 
and AIR 1969 SC 477 are ample authori- 
ties for the proposition that there can be 
retrospective legislation affecting acqui- 
sition of property and such retrospective 
operation and validation of actions with 
regard to acquisition does not offend 
Art. 31(2) of the Constitution. In AIR 1969 
SC 477 (supra) Hidayatullah, C. J., consi- 
dered the Bangalore Acquisition of Lands 
Act, 1962 which consisted of two sections 
whereof the second was in relation to vali- 
dation of certain acquisition of lands and 
orders connected therewith. In short 
that section provided that all acquisitions, 
proceedings, notifications or orders were 
validly made, held or issued with the re- 
sult that the Act validated all past actions 
notwithstanding any breach of City of 
Bangalore Improvement Act, 1945. Hida- 


atullah, C. J. said "What the legislation 
as done is to malce retrospectively a 
single law for the acquisition of these 
properties. The legislature could always 
have repealed retrospectively the Improve- 
ment Act rendering all acquisitions to be 
governed by the Mysore Land Acquisi- 
tion Act alone. This power of the legis- 
lature is not denied. The resulting posi- 
tion after the Validating Act is not differ- 
ent By the non obstante clause the Im- 

E rovement Act is put out of the way and 
y the operative part the proceedings for 
acquisition are wholly brought under the 
Mysore Land Acquisition Act to be con- 
tinued only under that Act The Valida- 
ting Act removes altogether from con- 
sideration any implication arising from 
Chapter III or Section 52 of the Improve- 
ment Act in much the same way as if 
that Act had been passed.” The correct 
legal position on the authority of these 
decisions of this Court is that a legisla- 
tion which has retrospective effect affect- 
ing acquisition or requisition of property 
is not unconstitutional and is valid. The 
Act of 1969 which is retrospective in 
operation does not violate Article 31 (2) 
because it spealcs of authority of a law 
without any words of limitation or res- 
triction as to law being in force at the 
time. 

147. Counsel for the petitioner next 
contended that the expression “authority 
of a law” in Article 31 (2) would have the 
same meaning as the expression “autho- 
rity of law” in Article 31 (1) and there- 
fore a law acquiring property would 
have to satisfy die tests required in Arti- 
cle 19 (1) (f) of the Constitution. Both 
Articles 31 (2) and 19 (1) (f) relate to pro- 
perty. Both appear in Part III of die 
Constitution under fundamental rights. 
The Attorney General contended that 
Arts. 31 (2) and 31 (2A) constituted a self- 
contained code relating to acquisition and 
requisition of property, and once a pro- 
perty had been acquired by a law in com- 
pliance with the requirements of Arti- 
cle 31 (2) there would" not be any right 
left under Article 19 (1) (f) and the vali- 
dity of such a law of acquisition of pro- 
perty for public purpose could not be 
examined again by the requirements of 
Article 19 (5) which is a relaxation of 
Article 19 (1) (f). 

148. The two requirements of a law 
relating to acquisition or requisition of 
property under Article 31 (2j are: first, 
that the acquisition or requisition of pro- 
perty can be made only for a public pur- 
pose, and secondly, it can only be by 
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authority of a law which provides for 
compensation. Article 31 (2A) further 
enacts that where a law does not provide 
for the transfer of the ownership or right 
to possession of any property to the State 
or to a corporation owned, controlled by 
the State it shall not be deemed to pro- 
vide for the compulsory acquisition or 
requisitioning of property. 

149. The question for interpretation 
of Article 22 of the Constitution in the 
light of Article 19 came up for considera- 
tion in the case of 1950 SCR 88 = (AIR 
1950 SC 27). Kania, C. J., Patanjali Sastri, 
Mahajan, Mulcherjea and Das, JT, express- 
ed the opinion that Article 19 of the Con- 
stitution had no application to a law 
which related directly to preventive de- 
tention even though as a result of an 
order of detention, the rights referred to 
in sub-clauses (a) to (e) and (g) in general 
and sub-clause (d) in particular of clause 
(1) of Article 19 might be restricted or 
abridged. Fazl Ali, J. however express- 
ed a contrary opinion. The consensus of 
opinion in Gopalans case 1950 SCR 88 
=(AIR 1950 SC 27) (supra) was that so 
far as substantive law was concerned. 
Article 22 of the Constitution gave a dear 
authority to the legislature to take away 
fundamental rights relating to arrest and 
detention which were secured by the 
first two clauses of that Artide. Muhher- 
jea, T. said about preventive detention 
in relation to right of freedom under Arti- 
de 19, "Any legislation on the subject 
would only have to conform to the re- 
quirements of clauses (4) to (7) and pro- 
vided that is done, there is nothing in the 
language employed nor in the context in 
which it appears which affords any 
pound for suggestion that such law must 
be reasonable in its character and that it 
would be reviewable by the Court on 
that ground. Both Artides 19 and 22 
occur in the same Part of the Constitu- 
tion and both of them purport to lay down 
the fundamental rights which die Consti- 
tution guarantees. It is well settled 'that 
the Constitution must be interpreted in 
a broad and liberal manner giving effect 
to all its parts and the presumption would 
be that no conflict or repugnance was in- 
tended by its framers.’’ 

150. I shall now deal with some de- 
cisions of this Court as to whether a law 
acquiring property under Artide 31 (2) 
Will have to comply with Artide 19 (1) 
(f) or in other words whether such law 
of acquisition of property for public pur- 
pose must also according to Artide 19 (5) 
be a reasonable restriction on the right to 


hold property in the interests of the 
general public. There are decisions of 
this Court to the effect that acquisition of 
property under Art. 31 (2) as it stood prior 
to amendment in 1955 is an instance of 
deprivation of property mentioned in Arti- 
de 31 (1) and the two dauses of Arti- 
cle 31 are to be read together with the 
result that Artide 19 (1) (F) has no appli- 
cation where a law amounts to acquisition 
or requisition of property for a public 
purpose under Artide 31 (2). When 

Artide 31 (2) was amended by the Cons- 
titution Fourth Amendment Act, 1955, 
the decisions of this Court on that Arti- 
de held that Artide 19 (1) (f) applies only 
to a deprivation of property under Arti- 
de 31 (1) but not to a law of acquisition 
of property for public purpose under 
Artide 31 (2). I shall now refer to these 
decisions. 

15L In the case of 1934 SCR 587 =* 
(AIR 1954 SC 92) the majority view o! 
this Court was that dauses (1) and (2) of 
Article 31 as these stood before the Con- 
stitution Fourth Amendment Act, 1955 
are not mutually exdusive in scope and 
content but are to be read together and 
understood as dealing with the same 
subject, namely, the protection of the 
right to property by means of limitations 
on the power of the State and the depri- 
vation contemplated in Clause (1) was 
held to be no other than the acquisition 
or talcing possession of the property re- 
ferred to in Clause (2). 

152. The view in Gopalan’s case 1950 
SCR 88= (AIR 1950 SC 27) (supra) was 
again applied by this Court in 1955-1 SCR 
777 = (AIR 1955 SC 41) — also a pre- 
Amendment case — where it was conten- 
ded that Artide 31 (2) did not exclude 
the operation of Artide 19 (1) (f) in rela- 
tion to Bombay Land Acquisition Act, 
1940. In dealing with the contention as 
to whether the Bombay Act was hit by 
Artide 19 (1) (f) on the ground of un- 
reasonable restriction having been impos- 
ed on the right of the respondent to ac- 
quire, hold and dispose of property Bose, 
J. said at page 780 of the Report (1955-1 
SCR)= (at pp. 45-44 of AIR SC): “It is 
enough to say that Artide 19 (1) (f) read 
with Clause (5) postulates the existence 
of property which can be enjoyed and 
over which rights can he exercised be- 
cause otherwise the reasonable restric- 
tions contemplated by Clause (5) could 
Hot be brought into play. If there is no 
property which can be acquired, held or 
disposed of, no restriction can be placed 
on the exercise of the right to acquire. 
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hold or dispose of it, and as Clause (5) 
contemplates the placing of reasonable 
restrictions on the exercise of those rights 
it must follow that the Article postulates 
the existence of property over which 
these rights can be exercised.” Bose, J. 
thereafter said that when every form of 
enjoyment of and interest in property is 
taken away leaving the mere husk of title 
Article 19 (1) (f) is not attracted. 

153. The principle laid down in Bhanji 
Munji’s case, 1955-1 SCR 777= (AIR 1955 
SC 41) (supra) was considered in the case 
1960-3 SCR 887 = (AIR 1960 SC 1080). 
In that case a question arose whether the 
Madras Marumakkathayam (Removal of 
Doubts) Act, 1955 infringed the provi- 
sions of the Constitution. The Act was 
passed after the Privy Council had declar- 
ed the properties in possession of the 
Sthanee to be Sthanam properties in 
which the members of the tarwad had no 
interest The Madras Act, 1955 declar- 
ed that "notwithstanding any decision of 
Court, any sthanam under certain condi- 
tions mentioned in the section shall be 
deemed to be and shall be deemed al- 
ways to have been a Marumakkathayam 
tarwad and the properties appertaining 
to such a sthanam shall be deemed to be 
and shall be deemed always to have been 
properties belonging to the tarwad”. 
Subba Rao, J. speaking for the majority 
view on the question as to whether Arti- 
cle 31 (1) bad to be read along with Arti- 
cle 19 (1) (f) said "that legislation in a 
welfare State could be achieved only 
within the framework of the Constitution 
and that is why reasonable restrictions 
in the interest of the general public on 
the fundamental rights were recognised 
in Article 19.” In that context this Court 
held that a law made depriving a citizen 
of his property shall be void, unless the 
law so made complied with the provisions 
of Clause (5) of Article 19 of the Consti- 
tution. At page 916 of the Report (1960- 
3 SCR) = fat p. 1094 of AIR SC) Subba 
Rao, J. said that the observations in 
Gopalans case, 1950 SCR 88 = (AIR 
1950 SC 27) (supra) would have no bear- 
ing on Article 31 (1) of the Constitution 
after Clause (2) or Article 31 had been 
amended and Clause (2A) bad been in- 
serted in that Article by the Constitution 
Fourth Amendment Act, 1955. Before 
' the Constitution Fourth Amendment Act 
this Court held that Clauses (1) and (2) 
of Article 31 were not mutually exclusive 
in scope and content but were to be read 
together, namely, that the words "acqui- 
sition or taking possession” referred to in 


Clause (2) of Article 31 prior to the 
Amendment in 1955 were to be read as 
an instance of deprivation of property 
within the meaning of Article 31 (1) and 
therefore the same was not subject to 
Article 19. This is how the decision in 
Bhanji Munji’s case, 1955-1 SCR 777 = 
(AIR 1955 SC 41) (supra) was explained 
by Subba Rao, J. in Koch uni’s case, 1960- 
3 SCR 887 = (AIR 1960 SC 1080) (supra) 
with the observation that "die decision 
in Bhanji Munji’s case, 1955-1 SCR 777 
=(AIR 1955 SC 41) (supra) no longer 
holds the field after the Constitution 
Fourth Amendment Act, 1955”. It may 
be stated here that Kochuni’s case 1960-3 
SCR 887 = (AIR 1960 SC 1080) was 
decided after the amendment of Arti- 
cle 31 and that was emphasised by Subba 
Rao, J. to establish that Article 31 (1) 
which dealt with deprivation of property 
other than by way of acquisition by the 
State was to be a valid law or in com- 
pliance with limitations imposed in Arti- 
cle 19 (1) (f) and (5). 

154. The question whether Article 19 
(1) (B is to be read along with Article 31 
(1) again raised its head in the case of 
(1967) 2 SCR 949. Kochuni’s case 1960-3 
SCR 887 - (AIR 1960 SC 1080) (supra) 
was decided on 4 May, 1960 and Smt. 
Sitabati’s case, (1967) 2 SCR 949 (supra) 
was decided on 1 December, 1961 though 
it was reported much later in the Supreme 
Court Reports. In Smt. Sitabati’s case, 
(1967) 2 SCR 949 (supra) the question for 
consideration was the validity of the West 
Bengal Land (Requisition and Acquisi- 
tion) Act, 1948. The Act provided for 
requisition and also for acquisition of 
land by the State Government for main- 
taining supplies and services essential to 
the life of the community and for other 
purposes mentioned therein. The Act 
also provided for payment of compensa- 
tion in respect of requisition and acqui- 
sition. In Smt. Sitabati’s case, (1967) 2 
SCR 949 (supra) it was contended that 
the Act offended Article 19 (1) (f) of the 
Constitution as it put unreasonable res- 
trictions on the right to hold property. 
The High Court held that the Act pro- 
viding for acquisition of property by the 
State could not be attacked for the reason 
that it offended Article 19 (1) (f) on the 
authority of the decision in 1955-1 SCR 
777 = (AIR 1955 SC 41) (supra). The 
High Court further held that the 
decision in Kochuni’s case, (1960) 3 SCR 
887 = (AIR 1960 SC 1080) (supra) did 
not hold that Article 31 (2) of the^Consii- 
fcution did not exclude the applicability 
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of Article 19 (1) (f). Sarkar, J. speaking 
for the Court said that the High Court 
was right on both these points. Sarkar, 
J. pointed out that Eochunfs case, (I960) 
3 SCR 837 = (AIR i960 SC '1080) (supra) 
dealt with Article 31 (1) and it was not 
s case of acquisition or requisition of 
property by the State but was concern- 
ed with the law by which deprivation of 
property was brought about in other ways 
end there Article 19 of the Constitution 
fctd to be complied with. In Sint. Sita- 
b*ti’s case 1967-2 SCR 949 (supra) it was 
ssid that the observation in Kochuni's 
case, (1960) 3 SCR 887 = (AIR 1960 
SC 1080) (supra) that Bhanji Munji’s case, 
1955-1 SCR 777 = (AIR 1955 SC 41) 
(supra) “no longer bolds the field 1 * was to 
be understood as meaning that it no 
longer governed the case of deprivation 
ol property by means other than requi- 
sition and acquisition by the State. To 
my mind it appears that the view of this 
Court in Eochuni’s case, (1960) 3 SCR 
887 = (AIR I960 SC 10SO) (supra) and 
Smt. Sitabati’s case, 1967-2 SCR 949 
(supra) is that Article 31 (2) after the 
Constitution Fourth Amendment Act, 
1955 relates entirely to acquisition or re- 
quisition of property by the State and is 
totally distinct from the scope and con- 
tent of Article 31 (1) with the result that 
Artid* 19 (1) (f) will not enter the area 
of acquisition or requisition of property 
by the State. 

155. This Court in the recent decision 
of AIR 1969 SC 634 again considered 
the applicability of Article 19 (1) (f) in 
relation to acquisition or requisition of 
property under the authority of a law 
mentioned in Article 31 (2). The Bom- 
bay Town Planning Act of 1955 was chal- 
lenged as unreasonable and a violation of 
Article 19 (1) (f) and (5). Shah, J., speak- 
ing for the Court considered Article 31 
(2) as it stood after the Constitution 
Fourth Amendment Act, 1955 and said 
"clause (1) operates as a protection against 
deprivation of property save by authority 
of law which it is beyond question, must 
be a valid law, Le., it must be . within 
the legislative competence of the State 
legislature and must not infringe any 
other fundamental right.' Clause (2) 
guarantees that property shall not be ac- 
quired or requisitioned (ezeept in cases 
provided by clause (5)) save by authority 
of law providing for compulsory acquisi- 
tion or requisition and further providing 
for compensation for the property so ac- 
quired or requisitioned and either fixes 
the amount of compensation or specifies 


the principles on which, and the manner 
in which the compensation is to be de- 
termined or given . Thereafter Shah, J., 
speaking for the Court said in repelling 
the contention advanced that the impugn- 
ed statute was unreasonable. “This Court 
however held in 1969-2 SCR 949 (supra) 
that a law made under clause (2) of Arti- 
cle 31 is not liable to be challenged on 
the ground that it imposes unreasonable 
restrictions upon the right to hold or dis- 
pose of property within the meaning of 
Article 19 (1) (f) of the Constitution. In 
Smt. Sitabati Devi’s case, 1969-2 SCR 949 
(supra) an owner of land whose property 
was requisitioned under the West Bengal 
Land (Requisition and Acquisition) Act, 
1948 questioned the validity of the Act 
by a writ petition filed in the High Court 
of Calcutta on the plea that it offend- 
ed Art. 19 (1) (f) of the Constitution. This 
Court unanimously held that the validity 
of the Act relating to acquisition and re- 
quisition cannot be questioned on tlio 
ground that it offended Article 19 (1) (f) 
and cannot be decided by the criterion 
under Article 19 (5)“. 

150. In my opinion Article 19 (1) (f) 
does not have any application to acquisi- 
tion or requisition of property for a pub- 
lic purpose tinder authority of a law 
which provides for compensation as men- 
tioned in Article 31 (2) for these reasons. 
First, the provisions of the Constitution 
are to be interpreted in a harmonious 
manner. No provision of the Constitu- 
tion is superfluous or redundant. (See 
Gopalan’s case, 1950 SCR 88= (AIR 1950 
SC 27) (supra) at page 252 (of SCR)= (at 
p. 93 of AIR) per Mukherjea, J.). It can- 
not be suggested that acquisition of pro- 
perty for public purpose is not of the 
same content as acquisition for public 
interest or in the interest of the public. 
It will be pedantry to say that acquisi- 
tion for public purpose is not in the inte- 
rest of the public. Secondly, the conten- 
tion on behalf of the petitioner that Arti- 
cle 31 (2) will have to be read along with 
Article 19 (1) (£) for the purpose of de- 
ciding the piece of legislation on the 
anvil of reasonableness of restrictions in 
the interest of the general public will 
mean that acquisition or requisition for a 
public purpose under Article 31 (2) is 
embraced within Article 19 (5). That 
would be not only depriving the provi- 
sions of the Constitution of harmony but 
also making Article 31 (2) otiose and a 
dead letter. By harmonising is meant 
that each provision is rendered free to 
operate, with fall vigour fa its own Iegi- 
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timate field. If acquisition or requisition 
of property for a public purpose has to 
satisfy again the test of reasonable restric- 
tion in the interest of the general public 
then harmony is repelled and Article 31 
(2) becomes a mere repetition and mean- 
ingless. It could not be said that when 
Article 31 (2) was specifically enacted to 
deal with a case of acquisition or requi- 
sition of property for a public purpose the 
framers of the Constitution were not 
aware that it was a form of public depri- 
vation of property. That is why it is im- 
portant to notice the distinction between 
deprivation of property under Article 31 
(1) which will relate to all kinds of de- 
privation of property other than acquisi- 
tion or requisition by the State and Arti- 
cle 31 (2) which deals only with such 
acquisition or requisition of property. 
Thirdly, Articles 31 (2) and 31 (2A) is a 
self-contained code because (a) it pro- 
vides for acquisition or requisition with 
authority of a law, (b) the acquisition or 
requisition is to be for a public purpose, 
(c) the law should provide for compensa- 
tion by fixing the amount of compensa- 
tion or specifying the principles on 
which, and die manner in which, the com- 
pensation is to be determined and given 
and (d) finally, it enacts that adequacy 
of compensation is not to be questioned. 
In the case of acquisition or requisition 
of property for public purpose with the 
authority of a law providing for compen- 
sation there is nothing more to guide and 
govern the law for acquisition or 
requisition than those crucial words 
occurring in Clause (2). Finally, 
die amendment of Article 31 indicates 
in bold relief the separate and distinc- 
tive field of law for acquisition and re- 
quisition by the State of property for 
public purpose. 

157. Mahajan, J. in the case of 1952 
SCR 889 = (AIR 1952 SC 252) spoke of 
public purpose in the background of 
Article 39 which speaks of the Directive 
Principles. Article 39 enacts that the 
State shall in particular direct its policy 
towards securing that the ownership and 
control of the material resources of the 
community are so distributed as best to 
subserve common good and that the 
operation of the economic system does 
not result in the concentration of wealth 
and means of production to the common 
detriment. In the Darbhanga case, 1952 
SCR 889 = (AIR 1952 SC 252) (supra) 
land which was in the hands of few indi- 
viduals was to be made available to the 
public. The purpose behind the Bihar 


Land Reforms Act was to bring general 
benefit to the community. Mahajan, J. 
said that “legislature is best judge of what 
is good for the community, by whose suf- 
frage it comes into existence and it is not 
possible for this Court to say that there 
was no purpose behind the acquisition 
contemplated by the impugned statute. 
The purpose of the statute is in accord- 
ance with the letter of the Constitution 
of India. It is fallacious to contend that 
the object of the Act is to ruin 5% million 

people in Bihar It is difficult to 

hold in the present day conditions of the 
world that the measures adopted for the 
welfare of the community and sought to 
be achieved by process of legislation so 
far as to carry on the policy of nationali- 
zation of land can fall on the ground of 
public purpose. The phrase public pur- 
pose’ has to be construed according to 
the spirit of times in which particular 
legislation is enacted and so construed, 
the acquisition of the estates has to be 
held to have been made for the public 
purpose”. The meaning of the phrase 
‘public purpose’ is predominantly a pur- 
pose for the welfare of the general pub- 
lic. These 14 banks are acquired for the 
purpose of developing the national eco- 
nomy. It is intended to confer benefit 
on weaker sections and sectors. It is not 
that the legislation will have the effect of 
denuding the depositors in the 14 banks 
of their deposits. The deposits will all 
be there. The object of the Act accord- 
ing to the legislation is to use the deposits 
in wider public interest What was true 
of public purpose when the Constitution 
was ushered in the midcentury is a 
greater truth after two decades. One 
cannot be guided either by passion for 
property on the one hand or prejudice 
against deprivation on the other. Public 
purpose steers clear of both passion and 
prejudice. 

158. In regard to property rights the 
State generally has power to take away 
property and justify such deprivation on 
the ground or reasonable restriction in 
the interest of the general public, but in 
case of deprivation of property by acqui- 
sition or requisition the Constitution has 
conferred power when the law passed 
provides compensation for the property 
acquired by the State. Therefore, the 
acquisition or requisition for public pur- 
pose is a restriction recognised by the 
Constitution in regard to property rights. 
In Kochuni’s case, (1960) 3 SCR 887 = 
(AIR I960 SC 1080) (supra) this Court 
approved the observation of Harries, C. J. 
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in the case of Iswari Prosad v. N. R. Sen, 
AIR 1952 Cal 273 that the phrase ‘in the 
interest of the general public^ means 
nothing more than ‘in the public interest.’ 

A public purpose is a purpose affecting 
the interest of the general public ana 
therefore the Welfare State is given 
powers of acquisition or requisition of 
property for public purpose. 

159-160. Counsel for the petitioner 
contended that the word ‘banking’ would 
have the same meaning as the definition 
of ‘bankmg* occurring in Section 5 (b) of 
the Banking Regulation Act of 1949 here- 
inafter referred to for the sake of brevity 
as the 1949 Act This contention was 
amplified to exclude four types of busi- 
ness from the banking business and 
therefore the Act of 1969 was said to be 
not within the legislative competence ol 
Banking under Entry 45 in List I. These 
four types of business are: (1) the receiv- 
ing of scrips or other valuables on de- 
posit or for safe custody and providing 
of safe deposit vaults, (2) agency business, 
(3) business of guarantee, giving of in- 
demnity and underwriting and (4) busi- 
ness of acting as executors and trustees. 
‘Banking’ was defined for the first time 
in the 1949 Act as meaning the acceptance 
for the purpose of lending or investments 
of deposits of money from the public re- 
payable on demand or otherwise and 
withdrawable by cheque, draft or other- 
wise. In England there is no statutory 
definition of banking but the Courts 
have evolved a meaning and principle as 
to what the legitimate business of a bank 
is. 

161. In the case of Tennant v. Union 
Bank of Canada 1894 AC 31 a question 
arose as to whether warehouse receipts 
taken in security by a bank in the course 
of business of banking, are matters com- 
ing within the class of subjects describ- 
ed in Section 91, sub-section (15) of the 
British North America Act, namely, 
tanking, incorporation of Banks, and the 
issue of paper money*. Lord Watson 
said that the word ‘banking’ comprehends 
an expression which is wide enough to 
embrace every transaction coming with- 
in the legitimate business of a banker. 
In Palmers Company Precedents, 17tb 
Ed. Page 317 form No. 93 will be found 
the usual memorandum of objects of a 
bank. These objects comprise business 
of banking in all branches including the 
receiving of money and valuables on 
deposit or for safe custody, or otherwise, 
the collecting and transmitting money 
and securities and transacting all kinds 
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of agency business commonly transacted 
by bankers. The other objects in the 
form are to undertake and execute any 
trusts the undertaking whereof may seem 
desirable, and also to undertake the office 
of executor, administrator, receiver, 
treasurer, registrar or auditor. In Ban- 
bury v. Bank of Montreal 1918 AC 626 , 
the House of Lords considered the autho- 
rity of the bank to give advice as to in- 
vestments and Lord Finlay, L. C. said 
that “the limits of banker’s business can- 
not be laid down as a matter of law. The 
nature of business is a question of fact, 
on which the jury are entitled to have 
regard to their own knowledge of busi- 
ness and it is in this context that the 
present case must be considered. It can- 
not be treated as if it was a matter of 
pure law.” 

162. In India, the Negotiable Instru- 
ments Act, 1881, Stamp Act, 1899 and 
Bankers’ Books Evidence Act, 1891 refer 
to the expression banking without a defi- 
nition. In the Indian Companies Act, 
1913 for the first time in 1936 provisions 
were introduced to govern banking com- 
panies. Entry 38 in List I of the Govern- 
ment of India Act, 1935 used the words 
“banking that is to say the conduct of 
banking business of a Corporation carried 
on only in that State.* It must be observ-y 
ed that Entry 45 in List I of the 7th 
Schedule to the Constitution is only a , 
‘banking’ and it does not contain any 
qualifying words like the conduct of 
business occurring in Entry 38 of the Gov- 
ernment of India Act, 1935. The Indian 
Companies Act, 1913 in Section 277-F 
however defined ‘banking company* but 
not 'banking* by reference to the princi- 
pal business and other businesses usually 
undertaken by reputable bankers. Sec- 
tion 277-G of the Indian Companies Act 
rescribes that the memorandum must 
e limited to the activities mentioned in 
Section 277-F. Section 277-M of the 
Indian Companies Act, 1913 contained 
provisions similar to Section 19 of the 
Act of 1949, namely, that a banking com- 
pany could not form any subsidiary com- 
pany except a subsidiary company form- 
ed for one or more of the following pur- 
poses, namely, the undertaking and exe- 
cuting of trusts, the undertaking of the 
administration of estates as executors, 
trustee or otherwise, the providing of 
safe deposit vaults or, with the previous 
permission in writing of the Reserve Bank 
carrying on such other purposes as are 
incidental to the business of banking. It 
will appear from the Select Committee 
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Report which was prepared for the intro- 
duction of the Indian Companies Amend- 
ment Act in 1936 that the list of business 
mentioned in Section 277-F which includ- 
ed the principal business and other busi- 
ness undertaken by reputable bankers 
was inserted to escape the danger of ham- 
pering a company in the performance of 
any form of business undertaken by re- 
putable bankers.. 

163. It is in this background that the 
1949 Banking Regulation Act was enacted. 
'Banking’ is defined in Section 5 (b) of 
the 1949 Act as meaning the acceptance 
for the purpose of lending or investment 
of deposits of money from the public 
repayable on demand or otherwise and 
withdrawable by cheque, draft order or 
otherwise. Section 6 of the 1949 Act con- 
tains two sub-sections. In sub-section (1) 
it is enacted that in addition to the busi- 
ness of banking, a banking company may 
engage in one or more of the forms of 
businesses mentioned therein. In sub- 
section (1) there are clauses marked (a) 
to (o). In sub-section (2) of Section 6 or 
the 1949 Act it is enacted that no bank- 
ing company shall engage in any business 
other than those referred to in sub-sec- 
tion (1). Clause (a) of Section 6 (1) enu- 
merates the various forms of business, 
inter alia, the borrowing, raising, or tak- 
ing up of money, the lending or advanc- 
ing of money either upon or without se- 
curity, the drawing, making, accepting, 
discounting, buying, selling, collecting 
and dealing in bills of exchange, hoon- 
dees, promissory notes, coupons, drafts, 
bills of lading, railway receipts, warrants, 
debentures, certificates, scrips and other 
instruments and securities whether trans- 
ferable or negotiable or not, the granting 
and issuing of letters of credit, traveller’s 
cheques and circular notes, the buying, 
selling and dealing in bullion and specie, 
the receiving of all kinds of bonds, scrips 
or valuables on deposit or for safe cus- 
tody or otherwise, the providing of safe 
deposit vaults, the collecting and trans- 
mitting of money and securities. Clause 
(b) speaks of acting as agents for any 
Government or local authority or any 
other person or persons; the carrying on 
of agency business of any description in- 
cluding the clearing and forwarding of 
goods, giving of receipts and discharges 
and otherwise acting as an .attorney on 
behalf of the customers, but excluding 
the business of a company. Clause (h) 
speaks of undertaking and executing 
trusts. Clause (i) speaks of undertaking 
the administration of estates as executor, 
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trustee or otherwise. It will, therefore, 
appear that under Section 6 (1) of the 
1949 Act the four types of business dis- 
puted by counsel for the petitioner not 
to be within the businesses of a bank are 
recognised by the statute as legitimate 
forms of business of a banking company. 

164. Keeping, valuables for safe cus- 
tody, the providing of safe deposit vaults 
occur in clause (a) of Section 6 (1) along 
with various types of business like 
borrowing, raising or taking up of money, 
or lending or advancing of money. It 
will appear from clause (n) of Section 6 
(1) of the 1949 Act that in addition to the 
forms of business mentioned in clauses 
(a) to (m) a banlang company may engage 
in . doing all such other things as are 
incidental or conducive to the promotion 
or advancement of the business of the 
company. The words 'other things’ ap- 

in clause (n) after enumeration 
of the various types of business in 
clauses (a) to (m) point to one inescapable 
conclusion that the businesses mentioned 
in clauses (a) to (m) are all incidental or 
conducive to the promotion or advance- 
ment of the business of the company. 
Therefore these businesses axe not only 
legitimate businesses of the banks but 
these also come within the normal busi- 
ness activities of commercial banks of 
repute. Entry 45 in List I of the 7th 
Schedule of the Constitution, namely, 
'banking’ will therefore have the wide 
meaning to include all legitimate busi- 
nesses of a banking company referred to 
in Sec. 5 (b) as well as in Section 6 (I) 
of the 1949 Act. The contention on be- 
half of the petitioner that the four dis- 
puted businesses are not banking busi- 
nesses is not supportable either on logic 
or on principle when businesses mention- 
ed in the sub-clauses of Section 6 (1) of 
the 1949 Act are recognised to be legiti- 
mate business activities of a banking 
company by statute and practice and 
usage fully supports that view. 

165. Clause (o) of Section 6 (1) of the 
1949 Act contemplates that die Central 
Government might by notification specify 
any other form of business and therefore 
the Government could ask a banking 
company to engage in a form of business 
which is not a usual type of business done 
by a banking company. In the first 
place, it would not be reasonable to 
think that the Government would ask a 
bank to do business of that type. Second- 
ly, even if a bank were asked to do so 
that would not rob the other permissible 



626 S. C. {Pis. 165-168] R. C. Cooper 

and legitimate forms of business mention- 
ed in Section 6 (1) of the Act of their 
true character. Section 6 (2) of the 1949 
Act provides that no banking company 
shall engage in any form of business 
other than those referred to in sub-sec- 
tion (1). The restriction contained in 
sub-section (2) establishes that the vari- 
ous types of business mentioned in sub- 
s. (1) are normal, recognised legitimate 
businesses and a banking company is there- 
fore not entitled to participate in any 
other form of business. 

ICO. In the case of Commonwealth of 
Anstialia v. Bank of New South Wales, 
1950 AC 235 the Judicial Committee in 
hearing the appeal from the High Court 
of Australia considered the meaning and 
content of banking. The question for 
consideration was the effect or the Austra- 
lian Banking Act, 1947 and section 46 
thereof. At page 303 of the Report the 
Judicial Committee said “the business of 
banking, consisting of the creation and 
transfer of credit, the making of loans, 
the purchase and disposal of investments 
and other kindred activities is a part of 
the trade, commerce and intercourse of 
a modem society and, in so far as it is 
carried on by means of inter-State tran- 
sactions, is within the ambit of Section 
92.” The business of a bank will 
therefore consist not only of the 
hard core of banking business de- 
fined in the 1949 Act but also of 
the divers kinds of lawful business which 
have grown to be inextricably bound up 
in the form of chain or string transactions. 
The words banker, 'banking’ have dif- 
ferent shades of meaning at different 
periods of history and their meaning may 
not be uniform today in countries of 
different habits of life and different 
degrees of civilisation. See Bank of 
Chettinad v. Income Tax Commr. of 
Colombo, 1948 AC 378 and United Domi- 
nions Trust Ltd. v. Kirkwood, 1966-1 QB 
783. 

167. At this stage reference may be 
made to various statutes starting from 
Act 6 of 1839 Bank of Bengal’s Third 
Charter and ending with the State Bank 
of India Act, 1955 to show the meaning 
and content of the word ‘banking’. The 
Bank of Bengal’s Third Charter of 1839 
empowered the Bank of Bengal in Cls. 25 
to 33 to do business as mentioned therein 
which included receiving deposits of 
goods and safe keeping of the same. 
Thereafter the Bank of Bengal Charter 
was repealed by Act 4 of 1862 which by 
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clause 27 empowered the bank to tran- 
sact pecuniary business of agency on 
commission. The Presidency Banks Act, 
1876 by Section 30 thereof empowered 
the Presidency Banks, inter alia, to do 
business of receiving of deposits, agency 
business, acceptance of valuables, jewels. 
Section 37 of the Act of 1876 forbade 
the bank to do any business or loan or 
advance on mortgage or in other manner 
upon the security of any immovable pro- 
perty or the documents of title relating 
thereto. The Imperial Bank of India Act, 
1920 in Schedule I as mentioned in Sec- 
tion 8 of the Act authorised the bank to 
carry on several kinds of business includ- 
ing receiving of deposits, keeping cash 
accounts, the acceptance of the charge 
and management of plate, jewels, 
title deeds or other valuable goods on 
terms, transacting of pecuniary agency 
business on commission and the entering 
into of contracts of indemnity, suretyship 
or guarantee with specific security or 
otherwise, the administration of estates 
for any purpose whether as an executor, 
trustee or otherwise and the acting as 
agent on commissioh in the transaction 
of various kinds of business mentioned 
therein. 

168. The Indian Companies Act, 1913 
did not define banking company or bank- 
ing business though various sections 
namely, 4, 133, 136, 138 and 145 and 
Schedule Form G referred to banking 
companies. The Indian Companies 
Amendment Act in 1930 for the first time 
defined a banking company in S. 277F 
as a company which carried on the prin- 
cipal business of accepting of deposits 
on current account or otherwise, notwith- 
standing that it engaged in any one or 
more of the businesses as mentioned in 
clauses (1) to (17) thereof. It may be 
stated here that Clauses (1) to (17) in sec- 
tion 277F of the Indian Companies Act, 
191S are similar to the various forms of. 
business mentioned in Section 6 (1) of the 
1949 Banking Regulation Act In 1942, 
the Indian Companies Act, 1913 was 
amended by Act 21 of 1942 and it will 
appear from the statement of objects and 
reasons there that the defini tion of bank- 
ing companies in Section 277F of tho 
Indian Companies Act created difficulties 
in deriding whether a company was a 
banking company or not The chief dif- 
ficulty arose out of the use of the term 
‘principal business’ in Section 277F. With 
the object of removing these difficulties 
a proposal was made that any company 
which used as part of its name the word 
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“bank?, 'banker or ‘banking’ shall be 
deemed to be a banking company irres- 
pective of whether the business of accept- 
ing deposits of money on current account 
or otherwise subject to withdrawal by 
cheque, draft or order was its principal 
business or not In that context Ordi- 
nance No. 4 of 1946 was promulgated 
under Section 72 of the Government of 
India Act, 1935 empowering the Reserve 
Bank to cause inspection of any banking 
company and to do various other things 
by way of prohibiting a banking company 
from receiving deposits. Thereafter came 
the Banking Companies Restriction of 
Branches Act, 1946. There a banking 
company was defined as a banking com- 
pany defined in Section 277F of the 
Indian Companies Act, 1913. There was 
restriction on opening and removal of 
branches and the Reserve Bank was per- 
mitted to cause inspection of banks. It 
is in this context that Ordinance No. 25 
of 1948 was promulgated conferring 
power on the Reserve Bank to control 
advances given by the banking compa- 
nies. In 1948 a confidential note on the 
banking companies Bill was prepared. 
The necessity of legislation was felt be- 
cause there were insufficient paid up capi- 
tal and reserve and insufficient liquidity 
of funds, unrestricted loans to directors. 
In that confidential note it was said that 
it was difficult to evolve any satisfactory 
definition of banicing and difficulties 
arose because of the incorporation of the 
words ‘principal business’ in relation to 
banks in Section 277F of the Indian Com- 
panies Act, 1913. 

168-A. In this background the Banic- 
ing Regulation Act, 1949 was enacted. I 
have already referred to the provisions 
of Sections 5 and 6 of the 1949 Act and 
the businesses mentioned in Sec. 6 (1) 
and the definition of banking business in 
Section 5 (b). A most noticeable feature 
with regard to all these types of business 
of a banking company is that a banking 
company engages not only in the banking 
business but other businesses mentioned 
in Section 6 of the 1949 Act with depo- 
sitors’ money. The entire business is one 
integrated whole. The provisions con- 
tained in Section 6 (1) of the 1949 Act 
are the statutory restatement of the gra- 
dual evolution over a century of the vari- 
ous kinds of business of banking com- 
panies which are similar to those to be 
found in the State Bank of India Act, 
1955 hereinafter called the State Bank 
Act. The business with regard to depo- 
sit of valuables and safe deposit vaults 


is to be found in Section 3 (viii) of the 
State Bank Act, the agency business is 
mentioned in Section 33 (xii) of the State 
Bank Act The business of guarantee, 
underwriting and indemnity is found in 
Section 33 (xi) (xii) (a) of die State Bank 
Act and the business of trusteeship and 
executorship is specifically found in the 
Banking Regulation Act 1949 and in the 
previous Acts referred to hereinbefore. 

169. It was suggested by counsel for 
the petitioner that by banking business 
is meant only the hard core of b ank ing, 
as defined in Section 5 (b) of the 1949 
Act. It is unthinkable that the business 
of banks is only confined to that aspect 
and not to the various forms of business 
mentioned in Section 6 (1) of the 1949 
Act. Receiving valuables on deposit or 
for safe custody and providing for safe 
deposit vaults which are contemplated 
in Clause (a) of Section 6 (1) of the 1949 
Act cannot be dissociated from other 
forms of unchallenged business of a bank 
mentioned in that clause because any 
such severance would be illogical parti- 
cularly when deposits for sSe custody 
and safe deposit vaults are mentioned in 
the long catalogue of businesses in Cl. (a). 
The agency business which is mentioned 
in Clause (b) of Section 6 (1) is one of 
the recognised forms of business of com- 
mercial banks with regard to mercantile 
transactions and payment or collection of 
price. Agency is after all a comprehen- 
sive word to describe the relationship of 
appointment of the bank as the consti- 
tuent’s representative. The forms of 
agency transactions may be varied. It 
may be acting as collecting agent or dis- 
bursing agent or as depository of parties. 
The categories of agency can be multi- 
plied in terms of transactions. That is 
why the business of agency mentioned 
in Clause (b) is first in the general form 
of acting as an agent for any Govern- 
ment or local authority, secondly carry- 
ing on of agency business of any descrip- 
tion including the clearing and forward- 
ing of goods and thirdly acting as attorney 
on behalf of the customers. The business 
of guarantee is in the modem commercial 
world practically indissolubly connected 
with a bank and forms a part of the busi- 
ness of the bank. It is almost common 
place for Courts to insist on bank gua- 
rantee in regard to furnishing of security. 
There may be so many instances of gua- 
rantee. As to the business of trusteeship 
and executorship it may be said that this 
is the wish of the seller who happens to 
be a constituent of the bank appointing the 
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bank as executor or trustee because of 
the utmost faith and confidence that the 
constituent has in the solvency and stabili- 
ty of the bank and also to preserve the 
continuity Of the trustee or the executor 
irrespective of any change by reason of 
death or any other incapacity. It is need- 
less to state that these four disputed 
forms of business all spring out of the 
relation between the bank on the one hand 
and the customer on the other and the 
bank earns commission on these transac- 
tions or charges fees for the services 
rendered. Although trust accounts may 
be kept in a separate account all moneys 
arising out of the trust money go to the 

g eneral pool of die bank and the bankuti- 
ses the money and very often trust moneys 
may be kept in fixed deposit with the 
trustee bank and expenses on account of 
the trust are met out of the general funds 
of the trustee bank. Payments to bene- 
ficiaries are made by crediting the bene- 
ficiaries’ accounts in the trustee bank and 
if they are not constituents other modes 
of payment through other banks are 
adopted. The position of the banks as 
executor is similar to that of a trustee. 
Whatever moneys the bank may spend 
are recouped by the bank out of the 
accounts of the trust estate. 

170. After the definition of banking 
company had been introduced for the 
first time in 1936 in the Indian Compa- 
nies Act, 1913 it appeared that the banks 
were not being managed properly and 
the definition of a banking company gave 
rise to administrative difficulties in deter- 
mining whether a company was a bank- 
ing company or not. A number of bank- 
ing and loan companies particularly in 
Bengal claimed that they were not bank- 
ing companies within the sc ope of the 
definition given in Section 277F of the 
Companies Act and in some cases their 
contention was upheld by the Court. The 
failure of the Travaneore National and 
Qufion Bank Ltd., in 1938 and the sub- 
sequent banking crisis in South India 
posed a big question as to the desirability 
of better legislation. An attempt was 
made to prescribe certain minimum capi- 
tal, the amount of capital depending upon 
the area of the operation of the bank. 
The banks were also asked to maintain 
a percentage of their assets in cash or 
approved securities. Thereafter the Indian 
Companies (Amendment) Act was passed 
in 1942 by which a proviso was added to 
Section 277F to the effect that any com- 
pany which used as part of its name the 
word “bank’, “banker or ‘banking* shall 
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be deemed to be a banking company not- 
withstanding the fact that the acceptance 
of deposits on current account subject to 
withdrawal by cheque is not the principal 
business of the company. In tire mid- 
forties it became desiranle that steps 
should be taken to safeguard the bank- 
ing structure against possible repercus- 
sion in the post-war period and it was 
considered necessary that comprehensive 
banking legislation should be introduced. 

171. There are various provisions in 
the 1949 Act to indicate that a banking 
company cannot carry on business of a 
managing agent or Secretary and treasu- 
rer of a company and that it cannot ac- 
quire, construct, maintain, alter any build- 
ing or works other than those necessary 
or convenient for the purpose of the com- 
pany. A banking company cannot ac- 
quire or undertake the whole or any por- 
tion of any business unless such business 
is of one of these enumerated in S. 6 (1) 
of the 1949 Act. A bank cannot deal in 
buying or selling or bartering of goods 
except in connection with certain pur- 
poses related to some of the businesses 
enumerated in the aforesaid Section 6 (1). 
These provisions also establish that busi- 
nesses mentioned in Section 6 of the 
1949 Act are incidental and conducive to 
banking business. A bank cannot employ 
any person whose remuneration is in the 
form of a commission or a share in the 
profits of the banking company or whose 
remuneration is in the opinion of the 
Reserve Bank excessive. One of the most 
important provisions is Section 35 of the 
1949 Act, which states that the Reserve 
Bank at any time may and on being 
directed so to do by the Central Gov- 
ernment cause an inspection to be made 
by one or more of its officers of the 
books of account and to report to the 
Central Government on any inspection 
and the Central Government thereafter 
if it is of opinion after considering the 
report that the affairs of the banking 
company are being conducted to the detri- 
ment of the interests of its depositors, 
may prohibit the banking company from 
receiving fresh deposits or direct the 
Reserve Bank to apply under Section 38 
for the winding up of the banking com- 
pany. Another important provision in the 
1949 Act is found in section 27 which 
provides for monthly returns in the pre- 
scribed form and manner showing assets 
and liabilities. The power of the Reserve 
Bank under Sections 27 and 35 of the 
1949 Act relates to the affairs of the 
banking company which comprehend 
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the various forms of business of the bank 
mentioned in Section 6 of the 1949 Act 
Then again Section 29 of the 1949 Act 
contemplates accounts relating to accounts 
of all business transacted by the bank. 
Section 35-A of the 1949 Act confers 
power on the Reserve Bank to give direc- 
tions with regard to the affairs of a bank. 
These provisions indicate beyond any 
measure of doubt that all forms of busi- 
ness mentioned in Sec. 6 (1) of the 1949 
Act are lawful, legitimate businesses of 
a bank as these have grown along with 
increase of trade and commerce. The 
word ‘banking’ has never had any static 
meaning and the only meaning will be 
the common understanding of men and 
the established practice in relation to 
banking. That is why all these disputed 
forms of business come within the legi- 
timate business of a bank. 

172. The next question is the legisla- 
tive competence in regard to the Act of 
1969. Counsel for the petitioner con- 
tended that the Act was for nationalisa- 
tion of banks and there was no legislative 
entry regarding nationalisation and there- 
fore that was incompetent. There is no 
merit in that contention. The Act is for 
acquisition of property; the undertaking 
of a banking company is acquired. The 
legislative competence is under Entry 42 
in List III of the 7th Schedule and also 
under Entry 45 in List I of the 7th Sche- 
dule. Entry 42 in List III is acquisition 
and requisitioning of property. Entry 45 
in List I is ‘banking’. The Act of 1969 
is valid under these entries. A question 
arose whether the Act of 1969 pertains to 
Entry 43 in List I which deals with in- 
corporation, regulation and winding up 
of trading corporations including banks. 
It is not necessary to deal with that entry * 
because of my conclusion as to Entries 
No. 42 in List III and No. 45 in List I. 
Counsel for the petitioner contended that 
the Act of 1969 trenched upon . Entry 26 
in List II, namely, trade and commerce 
within the State. I am unable to accept 
that contention for the obvious reason 
that the legislation is for acquisition of 
undertakings of banking companies. The 
pith and substance of the legislation is 
to be found out and meaning is to be given 
to the entries ‘banking’ and acquisition 
of property. In the case of United Pro- 
vinces v. Mst. Atiqa Begum, 1940 FCR 
110 = (AIR 1941 FC 16) Gwyer C. J. 
said that it would be practically impos- 
sible to define each item in the provin- 
cial legislation as to make it exclusive of 
every other item in that list and Parlia- 
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ment seems to have been content to take 
a number of comprehensive categories 
and to describe each of them by a word 
of broad and general import. The doc- 
trine of pith and substance used in Union 
Colliery Co. of British Columbia v. Bry- 
den, 1899 AC 580 is nothing but an il- 
lustration of the principle that when the 
legislation is referable to one or more 
entries the Courts try to find out what 
the pith and substance of the legislation 
is. In the present case the Act is be- 
yond any doubt one for acquisition of 
property and is also in relation to bank- 
ing. The legislation is valid with refer- 
ence to the entries, namely Entry 42 (Re- 
quisition) in List HI, Entry 45 (Banking) 
in List I. 

173. Counsel for the petitioner con- 
tended that undertaking of banking com- 
panies could not be the subject matter 
of acquisition and acquisition of all pro- 
perties in the undertaking must satisfy 
public purpose as contemplated in Arti- 
cle 81 (2). This contention was amplified 
to mean that undertaking was not pro- 
perty capable of being acquired and some 
assets like cash money could not be the 
subject matter of acquisition. The At- 
torney General on the other hand con- 
tended first that undertaking is property 
within the meaning of Article 31 (2), se- 
condly, undertaking in its normal mean- 
ing refers to a going concern and thirdly 
it is a complete unit as distinct from the 
ingredients composing it and therefore it 
could not be said that acquisition of the 
undertaking was an infraction of any 
constitutional provision. The term under- 
taking 7 is explained in Halsbury’s Laws of 
England, 3rd Ed. Vol. 6 paragraph 75 at 
page 43 to mean not the various in- 
gredients which go to make up an under- 
taking but the completed work from 
which the earnings arise. As an illustra- 
tion reference is made to mortgage of 
the undertaking of a company. 

174. In Gardner v. London Chatham 
and Dover Rly. Co., (1867) 2 Ch A 201 
the undertaking of a railway company 
which was pledged was held to be a 
railway which was to be made and main- 
tained, by which tolls and profits were 
to be earned, which was to be worked 
and managed by a company, according 
to certain rules of management, and 
under a certain responsibility. In an 
undertaking there wall be money for the 
working or the undertaking and money 
will be earned' thereby. Again in Re: 
Panama, New Zealand and Australian 
Royal Mail Co., (1870) 5 Ch A 318 the 
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undertaking of a steamship company was 
explained to have reference not only to 
all the property of the company which 
existed at the date of the debenture but 
which might become the property of the 
company and further that the word 
‘undertaking’ referred to the application 
of funds which came into the hands of 
the company in the usual course of busi- 
ness. Undertaking will therefore relate to 
the entire business although there may 
be separate ingredients or items of work 
or assets in the undertaking. The under- 
taking is a going concern and it cannot 
be broken up into pieces to create a 
security over the undertaking (See Re: 
Portsmouth (Kingston, Fratton and South- 
sea) Tramway Co., (1892) 2 Ch 362 and 
H. H. Vivian and Co. Ltd., (1900) 2 Ch 
654). 

175. The word ‘undertaking’ is used 
in various statutes of our country, viz., 
the Indian Electricity Act, 1910 (Sections 
C, 7, 7A), Indian Companies Act (Sec- 
tions 125 (4) (f), 293 and 394), Banking 
Regulation Act, 19-19 (Section 14A), Cot- 
ton Textiles Companies (Management of 
Undertaking, Liquidation and Recon- 
struction) Act, 1967 (Sections 4 (1), 5 (1) 
(2)). By the word undertaking is meant 
the entire organisation. These provisions 
indicate that the company whether it has 
a plant or whether it has an organisation 
is considered as one whole unit and the 
entire business of the going concern is 
embraced within the word undertaking’. 
In the case of sale of an undertaking as 
happened In Doughty v. Lomagunda 
Reefs, Ltd., (1962) 2 Ch 837 the purchaser 
was required to pay all debts due by 
and to perform outstanding contracts 
comprised in the entire undertaking. The 
word ‘undertaking’ is used in the Indian 
Electricity Act, the Air Corporation Act, 
1953, the Imperial Bank of India Act, 
1920 (Sections S, 4, 6 and 7), the State 
Bank of India Act, 1935 (Section 6 (1) (g)), 
the State Bank Subsidiaries Banks Act, 
1959 (Section 10 (1)), the Banking Regu- 
lation Act, 1949 (Section 36AE (1)) and 
there have been legislative provisions for 
acquisition of some of these undertakings. 

170. Under Section 5 of the Act of 
1969 the undertaking of each existing 
bank shall be deemed to include all assets, 
rights, powers, authorities and privileges 
and all property, movable and immova- 
ble, cash balances, reserve funds, invest- 
ments and all other rights and interests 
arising out of such property as were im- 
mediately before the commencement of 
this Act in the ownership, possession. 


7. Union of India (Ray J.) A.LR. 

power or control of the existing bank in 
relation to the undertaking. This Court 
accepted the meaning of property given 
by Rich, J. in the Minister for State for 
the Army v. Dalziel, 68 CLR 261 to be 
a bundle of rights which the owner has 
over or in respect of a thing, tangible 
or intangible or the word ^property' may 
mean the thing itself over or in respect 
of which the owner may exercise those 
rights. In the case of Commr. Hindu 
Religious Endowments, Madras v. Sri 
Lakshmindra Thirtha Swamiar of Sri 
Shirur Mutt, 1954 SCR 1005 = (AIR 
1954 SC 282) this Court again gave wide 
meaning to the word ‘property' and 
Mukherjea, J. said that there is no rea- 
son why tiie word ‘property' as used in 
Article 19 (1) (f) of tne Constitution 
should not be given a liberal and wide 
connotation and would not be extended 
to those well-recognised types of interest 
which have the insignia or characteristics 
of proprietary right In the case of J. K. 
Trust, Bombay v. Commr. of Income-tax; 
Excess Profits Tax, Bombay, 1958 SCR 
65 = (AIR 1957 SC 846) this Court held 
the managing agency business to be a 
property. The undertaking of a bank 
will therefore be the entire integrated 
organisation consisting of all property, 
movable or immovable and the totality 
of undertaking is one concept which is 
not divisible into components or ingre- 
dients. That is why in relation to a com- 
pany the word ‘undertaking’ is used in 
various statutes in order to reach every 
corner of property, right, title and inter- 
est therein. The decision in (1968) 3 SCR 
489 = (AIR 1968 SC 1053) is an autho- 
rity for the proposition that money can- 
not be acquired under Article 31 (2). The 
-impugned Act in Ranojirao Shinde’s case, 
(1968) 3 SCR 489 = (AIR 1968 SC 1053) 
(supra) abolished cash grants which the 
respondents were entitled to receive from 
the Government of Madhya Pradesh, but 
provided for the payment of certain com- 
pensation to the grantees. Ranojirao 
Shinde’s case, (1968) 3 SCR 4S9 - (AIR 
1968 SC 1053) (supra) did not deal with 
the case of an undertaking and has there- 
fore no application to .the present case. 
The underta k ing is an amalgam of all 
ingredients of property and is not 
capable of being dismembered. That 
would destroy the essence and 
innate character of the undertaking. 
In reality the undertaking is a com- 
plete and complex weft and the 
various types or business and assets 
are threads which cannot be taken 



1970 R. C. Cooper v. Union of India (Ray J.) [Prs. 176-179] S. C. 631 


apart from the weft I am, therefore, 
of opinion that undertaking of a 
banking company is property which can 
be validly acquired under Article 31 (2) 
of the Constitution. 

177. The next question for considera- 
tion is whether Article 19 (6) of the Con- 
stitution is attracted. Counsel for the 
petitioner contended that as a result of 
the Constitution First Amendment Act, 
1951 Article 19 (6) was clarified to the 
effect that the word restrictions’ would 
include prohibition or exclusion which 
was dealt with in the second limb of 
Article 19 (6). It may be stated here 
that prior to the amendment of Art 19 (6) 
the second limb spoke only of law pre- 
scribing qualifications for practising any 
profession or carrying on any occupation, 
trade or business. As a result of the 
amendment of the second limb of Arti- 
cle 19 (6) consisted of two sub-articles the 
first sub-article relating to qualifications 
for practising profession or carrying on 
any occupation, trade or business and 
the second sub-article relating to carry-, 
ing on by the State of trade, business 
industry to the exclusion complete or par- 
tial of citizens or otherwise. The second 
sub-article was really an enlargement of 
Clause (6) of Article 19 as a result of 
the amendment. The main contention of 
counsel for the petitioner was that the 
second limb of Article 19 (6) after the 
expression 'in particular’ must also satisfy 
the test of reasonable restriction contain- 
ed in the first limb of Article 19 (6) and 
emphasis was placed on the word ‘in 
particular’ to snow that it indicated that 
the second limb was only an instance of 
the first limb of the Article. The Consti- 
tution First Amendment Act of 1951 
was enacted really to enable the State to 
carry on business to the exclusion, com- 
plete or partial of citizens or otherwise 
as will appear from the amendment of 
Article 19 (6). 

178. In the case of (1963) Supp 2 SCR 
691 = (AIR 1963 SC 1047) this Court 
considered the Orissa Tendu Leaves (Con- 
trol of Trade) Act, 1961 by which the 
State acquired monopoly in the trade of 
Kendu leaves and put restrictions on the 
fundamental rights of the petitioner. In 
that case, Gaiendragadkar, J. speaking for 
the Court referred to the decision of the 
Allahabad High Court in Motilal v. Gov- 
ernment of the State of Uttar Pradesh, 
ILR (1951) 1 All 269 = (AIR 1951 All 
257) where a monopoly of transport 
sought to be created by the U. P. Gov- 
ernment in favour of the State operated 


Bus Service known as the 'Government 
Roadways’ was struck down as unconsti- 
tutional because such a monopoly totally 
deprived the citizens of their rights and 
that is why Article 19 (6) came to be 
amended. The necessity of the amend- 
ment of Article 19 (6) was explained in' 
the case of Akadasi Padhan, (1963) Supp 
2 SCR 691 = (AIR 1963 SC 1047) (supra). 
The view expressed by this Court in that 
case is that the two sub-articles of the 
second limb deal with two different forms 
of legislation. The first sub-article deals 
with restrictions on the exercise of the 
right to practise any profession or to 
carry on any trade, occupation or busi- 
ness. The second sub-article deals with 
carrying on by the State of any trade, 
business or industry to the exclusion, 
complete or partial of citizens or other- 
wise. The effect of the amendment was 
stated by Gajendragadkar, J. to be that 
a State Monopoly in respect of any trade 
or business must be presumed to be rea- 
sonable and in the interest of the general 
public -so far Article 19 (1) (g) is con- 
cerned. The words 'in particular’ in that 
case in Article 19 (6) were held to indi- 
cate that restrictions imposed on the 
fundamental rights guaranteed by Arti- 
cle 19 (1) (g) which are reasonable and 
which are in the interest of the general 
public are saved by Article 19 (6) as it 
originally stood and the validity of the 
laws covered by the amendment would 
no longer be left to be tried in Courts. 

179. Counsel for the petitioner relied 
on the decision of the House of Lords 
in the case of 1952 AC 362 in support of 
the proposition that the words ‘in parti- 
cular’ in Article 19 (6) were used to place 
the accent on reasonable restrictions in 
that clause as the saving feature of a law 
affecting Article 19 (1) (g). Section 43 (1) 
of the Town and Country Planning Act, 
1947 which was considered was as fol- 
lows: 

"(1) The Central Land Board may, with 
the approval of the Minister, by agree- 
ment acquire land for any purpose con- 
nected with the - performance of their 
functions under the following provisions 
of this Act, and in particular may so 
acquire any land for the purpose of dis- 
posing of it for development for which 
permission has been granted under Part 
HI of this Act on terms inclusive of any 
development charge payable under those 
provisions in respect of that develop- 
ment.” 

It was held that the sub-section confer- 
red a single power on the Central Land 
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Board and not two powers, viz., that tho 
boards have power to acquire land for 
the purpose connected with the perfor- 
mance of their functions and the words 
in the second limb of the section were 
no more than a particular instance of that 
which the legislature regarded as part 
of the Board’s functions.. The purpose 
referred to in the second part of the sub- 
section there introduced by the words 
‘in particular' was held to be a purpose 
connected with the performance of the 
function within the meaning of the first 
part of the sub-section. The language of the 
sub-section in the case before the House 
of Lords is entirely different from the 
language in Article 19 (6). Article 19 (6) 
in the two limbs and in the two sub-arti- 
cles of the second limb deals with sepa- 
rate matters and in any event State mono- 
poly in respect of trade or business is 
not open to be reviewed in Courts on 
the ground of reasonableness. This Court 
in the case of Writ Petn. No. 295 of 1965, 
D/- 30-1-1969 = (reported in AIR 1969 
SC 1100) held that so far as monopoly 
business by the State was concerned 
under Article 19 (6) it was not open to 
challenge. 

180. The four businesses which were 
disputed by counsel for the petitioner to 
be within the business of banking were 
contended to be not only acquisition of 
property in violation of Article 19 (1) (f) 
but also not to be reasonable restriction 
in the interest of the general public under 
Article 19 (5) or under Article 19 (6). 
Emphasis was placed on Section 15 (2) 
of the Act of 1969 to contend that after 
the acquisition of the undertaking of the 
bank the provision permitting the banks 
to carry on business other than banking 
would be empty and really amount to 
prohibition of carrying on of the business 
because the assets pertaining to the four 
disputed businesses with which the busi- 
ness could be carried on had been taken 
away. I have already expressed my opi- 
nion that the four disputed businesses are 
the legitimate businesses of a banking 
company as mentioned in Section 6 (1) 
of die 1949 Act and are comprised in 
the undertaking of the bank and Arti- 
cle 19 (I) (f) is not attracted in case of 
acquisition or requisition of property 
dealt with by Article 31 (2). I have also 
held that Article 19 (6) confers power on 
the State to have a valid monopoly busi- 
ness. Section 15 (2) of the 1969 Act 
allows the existing banks to carry on busi- 
ness other than banking. If as a result 
of acquisition, the bank will complain of 
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lack of immediate resources to carry on 
these businesses tho Act provides com- 
pensation and the existing Dank will de- 
vise ways and means for carrying on the 
businesses. Constitutionality of tho Act 
cannot be impeached on tho ground of 
lack of immediate resources to carry on 
business. In the present case, the acquisi- 
tion is not unconstitutional and the bank 
is free to carry on all business other than 
banking. It cannot be suggested that 
after compensation has been’ provided for 
the State will have to provide moneys to 
enable the existing bank to carry on these 
businesses. That would be asking for 
something beyond the limits of the Con- 
stitution. If the entire undertaking of a 
banking company is taken by way of 
acquisition the assets cannot be separat- 
ed to distinguish those belonging to bank- 
ing business from other belonging to "non 
banking business” because assets are not 
in fact divided on any such basis. Fur- 
thermore that would be striking at the 
root of acquisition of the entire under- 
taking. It would be strange to hold in 
the teeth of express provisions in the Act 
of 1969 permitting the banks to carry on 
business other than banking that the 
same will amount to a prohibition on the 
bank to carry on those Ibusinesses. I find 
it difficult to comprehend the contention 
of the petitioner that a permissive provi- 
sion allowing the banks to carry on these 
businesses other than banking becomes 
unreasonable. If that provision was not 
there the businesses could be carried on 
and the argument would not be available 
at all. The express making of the provi- 
sion obviously for greater safety cannot 
change the position. The petitioner's 
contention on Article 19 (6) therefore 
fails. 

181. Counsel for the petitioner con- 
tended that Section 11 of the 1969 Act 
suffered from the vice of excessive dele* 
gation .and there were no guidelines for 
reaching the objectives set out in the 
Preamble of the Act and the decision of 
Government regarding policy involving 
public interest was made final and there- 
fore it was unconstitutional. Section 11 
of the Act of 1969 is in two sub-sections. 
The first sub-section enacts that corres- 
ponding new bank shall, in the discharge 
of its functions, be guided by such direc- 
tions in regard to matters of policy in- 
volving public interest as the Central 
Government may after consultation with 
the Governor of the Reserve Bank, give. 
The second, sub-section enacts that if any 
question arises whether a direction rela- 
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tes to a matter of policy involving public 
interest, it shall be referred to the Central 
Government and the decision of the 
Central Government thereon shall be 
final. Section 25 (1) (c) of the Act of 
1969 provides that the words 'correspond- 
ing new bank’ constituted under Sec. 3 
of the 1969 Act “on any other banking 
institution notified by the Central Gov- 
ernment” shall be substituted for the 
words “or any other banking institution 
notified by the Central Government in 
this behalf”, in Section 51 of the 1949 
Act Sections 7, 17 (15A) of the Reserve 
Bank Act of 1934 contain similar powers 
on the part of the Central Government to 
give directions to the Reserve Bank in re- 
gard to management and exercise of 
powers and functions in performance of 
duties entrusted to the bank under the 
Reserve Bank Act. A statute of this 
nature whereby the controlling interest 
of the business of banks is acquired ren- 
ders it not only necessary but also desin- 
able that policy involving public interest 
should be left to the Government 

182. The Act of 1969 contains enough 
.guidance. First the Government may 
give directions only in regard to policy 
involving public interest secondly direc- 
tions can only be given by the Central 
Government and no one else; thirdly, 
these directions can only be given by the 
Central Government after consultation 
with the Governor of the Reserve Bank; 
fourthly, directions given by the Govern- 
ment are in regard to matters involving 
public interest which means that this is 
objective and subject to judicial scrutiny 
and both the Central Government and the 
Governor of Reserve Bank are high autho- 
rities. 

183. As a result of Section 25 (1) (c) 
of the Act of 1969, 14 banks will be subject 
to the provisions of the 1949 Act en- 
umerated in Sections 15, 17, 19, 20, 21, 23, 
24, 25, 26, 27, 28, 29, 31, 34, 35, 35A, 
36 and 48. These sections principally 
deal with restrictions as to payment of 
dividend, prohibition of floating charge 
on assets, creation of reserve fund, restric- 
tions on subsidiary company, restrictions 
on loans and advances, power of the 
Reserve Bank to control advances by 
banking companies, restrictions on the 
opening of new places of business, 
maintenance of percentage of assets, 
return of unclaimed deposits, furnishing 
of returns to the Reserve Bank, publica- 
tion of information by the Reserve Bank, 
submission of accounts and balance sheet 


to the Reserve Bank, inspection by the 
Reserve Bank, power of the Reserve Bank 
to give directions with regard to manage- 
ment, and imposition of penalties for 
contravention of the provisions of the Act 

184. There are other statutes which 
provide powers of the Central Govern- 
ment to give directions. I have already 
referred to the Reserve Bank of India 
Act, 1934. There are similar statutes con- 
ferring powers on the Government to 
give directions, namely, State Bank of 
India Act, 1955, State Financial Corpora- 
tion Act, 1951, University Grants Com- 
mission Act, 1956, Life Insurance Act; 
1956, Deposit Insurance Act, 1961, 
National Co-operative Development Cor- 
poration Act, 1962, Agricultural Refinance 
Corporation Act, 1963 and State Agricul- 
tural Credit Corporations Act, 1968. There 
are English statutes which contain simi- 
lar provisions of exercise of power on 
directions by the Government in regard 
to the affairs of the ■undertakings covered 
by the statutes. These are the Bank of 
England Act, 1946, Cotton (Centralised 
Buying) Act, 1947, Coal Industry Nation- 
alisation Act, 1946, Civil Aviation Act, 
1946, Electricity Act 1947, Gas Act, 1948, 
Iron and Steel Act, 1949 and Air Corpo- 
rations Act, 1949. It is explicable that 
where the Government acquires under- 
takings of industries, the matters of policy 
involving public interest or national inte- 
rest should be left to be decided by the 
Government There is nothing unconsti- 
tutional in such provisions. 

185. The Preamble to the Act of 1969 
states that the object of the Act is “to 
serve better the needs of the development 
of the economy in conformity with nation- 
al policy and objectives”. National policy 
and objectives are in accordance with the 
Directive Principles in Part IV of the 
Constitution. It is stated by the respon- 
dents in their affidavits that there are 
needs of the development of the economy 
in conformity with the Directive Principle 
and these are to be achieved by a mobi- 
lisation of the savings of the community 
and employing the large resources of the 
14 banks to develop national economy in 
several spheres of activity by a more equi- 
table distribution of economic resources, 
particularly, where there are large credit 
gaps. In the case of Harisbankar Bagla 
v. State of Madhya Pradesh, 1955-1 SCR 
380 = (AIR 1954 SC 4 65) Mahajan, C. J. 
at pages 388-89 of the report said “The 
Preamble and the body of the sections 
sufficiently formulate the legislative policy 
and the ambit and character of the Act 
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is such that the details of that policy can 
only be worked out by delegating them 
to a subordinate authority within the 
frame-work of that policy*. It is mani- 
fest that in working the Act of 1969 
directions from the Central Government 
are necessary to deal with policy and 
other matters to serve the needs of 
national economy. 

ISO. Counsel on behalf of the peti- 
tioner next contended that acquisition of 
the 14 banks and the prohibition of bank- 
ing business by the existing banks viola- 
ted Article 301 and was not saved by 
Article 302 because it is not required in 
the public interest As to the tour dis- 
puted businesses which the existing banks 
can under die Act carry on, it was said 
that the same was an. infraction, of Arti- 
cle 301. Article 305 to my mind directly 
applies to a law relating to banking and 
all businesses necessarily incidental to it 
carried on by the State to the complete 
or partial exclusion of 14 banks. Article 
302 can have no application in such a case. 
An individual cannot complain of viola- 
tion of Article 301. 

1S7. Article 305 applies in the present 
case and therefore neither Article SOI 
nor Article 302 will apply. Article 302 
is an enabling provision and it has to bo 
read in relation to Article 301. Acqui- 
sition of property by itself cannot violate 
Article 301 which relates to free trade, 
commerce throughout India. The object 
of acquisition is that the State shall carry 
on business to the exclusion, complete or 
partial, of the 14 banks. 

188. Counsel for the petitioner con- 
tended drat the 1969 Act violated the 
provisions of Article 14 on these grounds: 
First, the Act discriminated against 14 
banks as against other Indian scheduled 
banks, secondly, the selection of 14 banks 
has no reasonable connection to the ob- 
jects of the Act; thirdly, banks which 
may be described to be inefficient and 
which are liable to be acquired under 
Section 36AE of the 1949 Act are not 
acquired whereas 14 banks who have 
carried on their affairs with efficiency are 
acquired; fourthly under Section 15 (2) 
(d) (e) of the 1969 Act the 14 banks can- 
not do any banking business whereas 
other Indian scheduled banks or any 
other new banking company can do bank- 
ing business. 

189. In order to appreciate these con- 
tentions it is necessary to remember the 
background of growth of Indian banks. 
At the be ginnin g I referred to the position 
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that State Bank of India and its several 
subsidiaries and the 14 banks occupy to- 
day in contrast with foreign banks and 
other scheduled or non-scheduled Indian 
banks. These 14 banks are not in the same 
class as other scheduled banks. The classi- 
fication is on the basis of the 14 banks 
having deposit of Rs. 50 crores and over. 
The object of the Act is to control the depo- 
sit resources for developing national eco- 
nomy and as such the selection of 14 banks 
having regard to their larger resources, 
their greater coverage, their managerial and 
personnel resources and the administrative 
and org ani sational factors involved in ex- 
pansion is both intelligible and related to 
the object of the Act There is no 
evidence to show that the 14 banks are 
more efficient than the others as counsel 
for the petitioner contended. Seo- 
tion 15 (2) (d) (e) of the 1969 Act states 
that these 14 banks after acouisition are 
not to carry on any banking business for 
the obvious reason that these 14 banks 
are not in the same class as the other 
Indian banks. Besides, it is also reason- 
able that the 14 banks should not be per- 
mitted to carry on banking business as 
the corresponding new banks. Therefore 
the classification of the 14 banks is also 
a rational and intelligible classification 
for the purposes of the Act The object 
of the 1969 Act was to meet credit gaps 
and to have a wider distribution of eco- 
nomic resources among the weaker sec- 
tions of the economy, namely, agricul- 
ture, small scale Industry and retail trade. 

190. The Act of 1969 is for develop- 
ment of national economy with the aid 
of banks. There are needs of various 
sectors. The legislature is the best judge 
of what should subserve public interest 
The relative need is a matter of legisla- 
tive judgment The legislature found 14 
banks to have special features namely, 
large resources and credit structure and 
good administration. The categorisation 
of Rs. 50 crores and over vis-a-vis other 
banks with less than Rs. 50 crores is not 
only intelligible but is also a sound 
classification. From the point of view 
of resources these 14 banks are better 
suited than others and therefore speed 
and efficiency which are necessary for 
implementing the objectives of the Act 
can be ensured by such classification. 

191. In the case of 1959 SCR 279 = 
(AIR 1958 SC 538) it was said that the 
Court would take into consideration the 
history of the times and could also as- 
sume the state of facts existing at the 
time of legislation. A presumption also 
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arises in regard to constitutionality of a 
piece of legislation. In the case or P. V. 
Sivarajan v. Union of India, (1959) Supp 
(1) SCR 779 = (AIR 1959 SC 556) the 
Coir Industry Act was considered in rela- 
tion to registration of dealers for export. 
The Act provided minimum quantity of 
export preceding 12 months the com- 
mencement of the Act as one of the qua- 
lifying terms for registration. This quan- 
titative test was held good. The legisla- 
tive policy as to the necessity is a matter 
of legislative judgment and the Court 
Will not examine the propriety of it. The 
legislation need not be all embracing and 
it is for the legislature to determine what 
categories will be embraced. In Dalmia's 
case (1959) SCR 279 = (AIR 1958 SC 
538) (supra) it was said that the two tests 
of classification were first that there 
should be an intelligible differentia which 
distinguished persons or things grouped 
from others left out and secondly the 
differentia must have a rational relation 
to the object sought to be achieved by 
the statute. There has to be a line of 
demarcation somewhere and it is reason- 
able that these 14 banks which are in a 
class by themselves because of their spe- 
cial features in regard to deposit, credit, 
administration, organisation should be 
prohibited from carrying on banking busi- 
ness. These special circumstances are the 
reasons for classification. This distinc- 
tion between the 14 banks and others 
reasonably justified different treatment 
An absolute symmetry or an accurate 
classification is not possible to be achiev- 
ed in the task of acquisition of under- 
takings of banking companies. It can- 
not, therefore, be said that companies 
whose deposits were in the range of 
Rs. 45 to Rs. 50 crores should have been 
taken. 


192. In Kathi Raning Rawat v. State of 
Saurashtra, (1952) 3 SCR 435 = (AIR 

1952 SC 123) this Court said that the 
necessity for judicial enquiries would 
arise when there was an abuse of power 
and the differences would have no rela- 
tion to the object In the case of Board 
of Trustees, Ayurvedic and Unani Tibia 
College, Delhi v. State of Delhi, (1962) 
Supp (1) SCR 156 = (AIR 1962 SC 458) 
the Court supported legislation on a rea- 
son able ground that me case of Tibia 
College, 1962 Supp (1) SCR 156 = (AIR 
1982 SC 458) (supra) had exceptional fea- 
tures which were not found in others. In 
Dalmia's case, 1959 SCR 279 = (AIR 1958 
SC 538) (supra) the legislature was said 
to be free to recognise the degrees of 


harm and to confine its restriction to 
those cases where the need was deemed 
to be the greatest. It is in this sense 
that usefulness to society was found to 
form a basis of classification in the case 
of Mohd. Hanif Quareshi v. State of 
Bihar, 1959 SCR 629 = (AIR 1958 SC 
731). In the case of Hamam Singh v. 
Regional Transport Authority, Calcutta, 
1954 SCR 371 - (AIR 1954 SC 190) 
Mahajan, J. said that in considering Arti- 
cle 14 the Court should not adopt an 
attitude which might well choke all bene- 
ficial legislation and legislation which 
was based on a rational classification was 
permissible. It will not be sound to sug- 
gest that there are other banks which 
can be acquired and these 14 banks should 
be spared. There is always possibility of 
discerning some land of inequality and 
therefore grouping has to he made. "Where 
the legislature finds that public need is 
great and these 14 banks will be able 
to supply that need for the development 
of national economy classification is rea- 
sonable and not arbitrary and is based on 
practical grounds and consideration sup- 
ported by the large resources of over 
Rs. 50 crores of each of these 14 banks 
and their administration and management, 
lam, therefore, of opinion that the acqui- 
sition of the undertakings does not offend 
Art. 14 because of intelligible differentia 
and their rational relation to the object 
to be achieved by the Act of 1969 and it 
follows that these banks cannot there- 
fore be allowed to carry on banking busi- 
ness to nullify the very object of the Act 

193. Counsel for the petitioner con- 
tended that the Act of 1969 infringed 
Article 31 (2) because there was no just 
compensation. It was said that compen- 
sation in Article 31 (2) meant just com- 
pensation and if the 1969 Act did not 
mm at just compensation, it would be 
unconstitutional. It was contended that 
cash could not be taken and further that 
the four disputed businesses could not bo 
acquired. I have already expressed my 
view that the Act acquired the entire 
undertaking of the banks, and, therefore, 
there is no question of taking of cash. 

I have also expressed my view that the 
four disputed businesses are all within 
the business of bank, and, therefore, the 
Act is valid. 

194. It was said by counsel for the 
petitioner that the word 'compensation' 
in Article 31 (2) was given the meaning 
of just equivalent in earlier decisions of 
this Court and since the word compen.- 
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sation’ was retained in Article 31 (2) after 
the Constitution Fourth Amendment Act, 
1935 there was no change in the meaning 
of the expression ‘compensation’ and it 
would have the same meaning of just 
equivalent In view of the fact that af- 
ter the Constitution Fourth Amendment 
Act the question of adequacy of compen- 
sation is not justiciable it was said by 
counsel for the petitioner that the only 
question for Courts is whether the law 
aimed at just equivalent Counsel for 
the petitioner relied on the decision of 
this Court in (1963) 1 SCR 614 = (AIR 
1935 SC 1017) ana submitted that the 
decision in AIR 1969 SC 634 was a wrong 
interpretation of Article 31 (2). 

195. The Attorney General on the 
other hand contended first that after the 
Constitution Fourth Amendment Act 
Article 31 (2) enacted that no law shall 
be called in question on the ground that 
the compensation provided by that law 
is not adequate and therefore compensa- 
tion in that Article could not mean just 
equivalent It was also said that Arti- 
cle 31 (2) refers to a law which provides 
for compensation and not to a law which 
aims at just equivalent. Secondly, it was 
said that the whole of Article 81 (2) had 
to be read and the meaning of the word 
‘compensation* in the first limb was to be 
understood by reference to the second 
limb and if the petitioner’s arguments were 
accepted the Constitution would read 
that unless law provided for a just equi- 
valent it shall be called in question. It 
was, therefore, said by the Attorney 
General that if just equivalent was to be 
aimed at the second limb of Article 31 (2), 
W 2 SM& 7 , tfeaft. madesyaac'/ ♦nwaii weft. we. 
questioned would become redundant and 
meaningless. If the law enjoined that 
there was to be compensation and either 
principle for determination of compensa- 
tion or amount of compensation was fixed 
the Court could not go into the question 
of adequacy or reasonableness of com- 
pensation and the Court could not also 
go into the question of result of applica- 
tion, propriety of principle or reasonable- 
ness of compensation. 

196. In Vajravelu Mndaliar’s case, 
(1965) 1 SCR 614 = (AIR 1965 SC 1017) 
(supra) this Court referred to the decision 
of Bela Banerjees case, 1954 SCR ooS = 
(AIR 1934 SC 170) where it was held that 
compensation in Article 31 (2) meant just 
equivalent or full indemnification. In 
Vajravelu Mudaliar’s case, (1965) 1 SCR 
614 = (AIR 1965 SC 1017) (supra) it was 
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contended that the Land Acquisition 
Madras Amendment Act, 1961 had provid- 
ed for acquisition of land for housing 
schemes and laid down principles for 
compensation different from those pres- 
cribed in the Land Acquisition Act 1894 
and thereby Art 31 (2) was infringed be- 
cause the Act did not provide for pay- 
ment of compensation within the mean- 
ing of Art. 31 (2). Subba Rao, J. speaking 
for the Court said that if the term ‘com- 
pensation’ had received judicial interpreta- 
tion it must be assumed that the term 
was used in the sense in which it had 
been judicially interpreted unless a con- 
trary intention appeared. That is how 
reference was made to the decision of 
this Court in Bela Banerjee’s case, 1954 
SCR 558 = (AIR 1954 SC 170) to 
emphasise that a law for requisition or 
acquisition should provide for a just 
equivalent of what die owner has been 
deprived of. Subba Rao, J. then dealt 
with the clause excluding the jurisdiction 
of the Court where tthe word compensa- 
tion’ was used and said at page 627 of the 
Report 1965-1 SCR = (at page 1024 of 
AIR). “The argument ^ that the word 
‘compensation’ means ‘just equivalent 
for the property acquired, and, therefore 
the Court can ascertain whether it is 
just equivalent or not makes the amend- 
ment of the Constitution nugatory. It 
will be arguing in a circle. Therefore, a 
more reasonable interpretation is that 
neither the principles prescribing the 
‘just equivalent’ nor the ‘just equivalent' 
can be questioned by the Court on the 
ground of inadequacy of compensation 
fixed or arrived at by the working of the 
principles". 

197. This Court then said that when 
value of a house at the time of acquisi- 
tion had to be fixed there could be seve- 
ral methods of valuation, namely, esti- 
mate by engineer or value reflected fay 
comparable sales or capitalisation of rent 
and similar others with the result that 
the adoption of one principle might give 
a higher value but they would neverthe- 
less be principles of the manner in which 
the compensation has to be determined 
and the Court could not say that the Act 
should have adopted one principle and 
not the other because it would relate to 
the question of adequacy. In that case 
it was said that if a law Jays down prin- 
ciples for determining compensation 
which are not relevant to the property 
acquired or to the value of the property 
at or about the time it is acquired it 
might be said that these are not prind- 
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pies contemplated by Article 31 (2). This 
was illustrated by saying that it a law 
says that though a house is acquired it 
would be valued as an agricultural land 
or though it is acquired in 1950 its value 
in 1930 should be given and though 100 
acres are acquired only 50 acres will be 
paid for, these would not enter the ques- 
tion of area or adequacy of compensa- 
tion. Another rule which was laid down 
in Vajravelu Mudaliar’s case, 1965-1 SCR 
614= (AIR 1965 SC 1017) (supra) is that 
the law may prescribe compensation 
which is illusory. To illustrate a property 
worth a lakh of rupees might be paid for 
at the sum of Rs. 100 and the question 
in that context would not relate to the 
adequacy of compensation because there 
was no compensation at alL 

198. Two broad propositions which 
were laid down in Vajravelu Mudaliar’s 
case, 1965-1 SCR 614= (AIR 1965 SC 
1017) (supra) are these. First if principles 
are not relevant to the property acquired 
or not relevant to the value of the pro- 
perty at or about the time it is acquired, 
these are not relevant principles. The 
second proposition is that if a law pres- 
cribes a compensation which is illusory 
the Court could question it on the ground 
that it is not compensation at alL 

199. In the case of Shantilal Mangal- 
das, AIR 1969 SC 634 (supra) the Bombay 
Town Planning Act of 1950 which was 
repealed by the Bombay Town Planning 
Act of 1955 came up for consideration. 
There was a challenge to the Bombay 
Act of 1955 on the ground of infringe- 
ment of Article 31 (2) of the Constitution. 
Section 53 of the Bombay Act contem- 
plated transfer of ownership by law from 
private owners to the local authority. It 
was argued that under Section 53 of the 
Bombay Act when a plot was reconstitu- 
ted and out of that plot a smaller area 
was given to the owner and the remain- 
ing area was utilised for public purpose 
the area so utilised vested in the local au- 
thority for a public purpose, but the 
Act did not provide for giving 
compensation which was a just equivalent 
of the land expropriated at the date of 
extinction of interest and therefore Arti- 
cle 31 (2) was infringed. It was also 
argued that when the final scheme was 
framed in lieu of the ownership of the 
original plot and compensation in money 
Was determined in respect of the land 
appropriated to public purpose such a 
scheme for compensation violated Arti- 
cle 31 (2) because compensation for the 


entire land was not provided and secondly 
payment of compensation in money was 
not provided in respect of the land appro- 
priated to public use. 

200. Shah, J., speaking for the Court 
in the case of Shantilal Mangaldas, AIR 
1969 SC 634 (supra) said that the decision 
of this Court in the cases of Bela Baner- 
jee, 1954 SCR 558= (AIR 1954 SC 170) 
and Subodh Gopal Bose, 1954 SCR 587= 
(AIR 1954 SC 92) (supra) “raised more 
problems than they solved”, because the 
Court did not indicate the meaning of just 
equivalent and “it was easier to state what 
was not just equivalent than to define 
what a just equivalent was”. In this state 
of law Article 31 was amended by Con- 
stitution Fourth Amendment Act; 1955. 
Shah, J., said first that adequacy of com- 
pensation fixed by the legislature or 
awarded according to principles specified 
by the legislature is not justifiable and 
secondly if the amount of compensation 
is fixed it cannot be challenged apart 
from a plea of abuse of legislative power 
because otherwise it would be a challenge 
to the adequacy of compensation. In 
Shantilal Mangaldas’s case, AIR 1969 SC 
634 (supra) Shah, J., also said that the 
compensation fixed or determined on prin- 
ciples specified by the legislature cannot 
be challenged on the indefinite plea that 
it is not a just or fair equivalent. Shah, 
J., further said that principles of compen- 
sation could not be challenged on the 
plea that what was awarded as a result 
of the application of those principles was 
not just or fair compensation, 

201. If the quantum of compensation 
fixed by the legislature is not liable to 
be challenged before the Court on the 
ground that it is not a just equivalent die! 
principles specified for determination of 
compensation will also not be open to 
challenge on the plea that the compen- 
sation determined by the application of 
these principles is not a just equivalent. 
The right declared by die Constitution 
guarantees compensation before a person 
is compulsorily expropriated of the pro- 

erty for public purpose. Principles may 

e challenged on the ground that diey 
are not relevant to the property acquired 
or the time of acquisition of the property 
but not on the plea that the principles 
are not relevant to the determination of 
a fair or just equivalent of the property 
acquired. A challenge to the statute tiiat 
a principle specified by it does not pro- 
vide or award a just equivalent will be a 
dear violation of the constitutional dec- 
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laration that inadequacy of compensation 
provided for is not justifiable. 

202. Shah, J., referred to the decision 

of this Court in (1967) 1 SCR 

255= (AIR 1967 SC 637) and expressed 
disagreement with the following view ex- 
pressed in the Metal Corporation case, 
1967-1 SCR 255= (AIR 1967 SC 637) “the 
law to justify itself has to provide a pay- 
ment of just equivalent to the land ac- 
quired or lay down principles which will 
lead to that result If the principles laid 
down are relevant to the fixation of com- 
pensation and are not arbitrary the ade- 
quacy of the resultant product cannot be 
questioned in the Court of law. The vali- 
dity of the principles judged by the 
above tests falls within judicial scrutiny 
and if they stand the test the adequacy 
of the product falls outside justification . 
In Metal Corporation case, 1967-1 SCR 
255= (AIR 1967 SC 637) (supra), com- 
pensation was to bo equated to the cost 
price In the case of unused machinery in 
good condition and written down value as 
understood in income-tax law was to be 
the value of the used machinery and both 
were said to be irrelevant to die fixation 
of the value of machinery as on the date 
of acquisition. Shah, J., speaking for the 
Court expressed inability to agree with 
that part of the judgment ana then said 
“the Parliament has specified the princi- 
ples for determining compensation of 
undertaking of the company. The princi- 
ples expressly related to the determina- 
tion of compensation payable in respect 
of unused machinery in good condition 
and used machinery. The principles were 
not irrelevant to the determination of 
compensation and the compensation was 
not illusory". If what is specified is a 
principle for determination of compensa- 
tion uie challenge to that principle on 
the ground that a just equivalent is not 
reached is barred by the p lain words of 
Article 31 (2) of the Constitution. 

203. These two decisions have one 
feature in common, namely, that if com- 
pensation is illusory the Court will be 
able to go into it By the word 'illusory' 
is meant something which is obvious, 
patent and shocking. If for a property 
worth Rs. 1 lakh compensation is fixed at 
Rs. 100 that would be illusory. One need 
not be astute _ to find out as to what 
would be at sight illusory. Furthermore, 
illusoriness must be in respect of the 
whole property and there cannot be illu- 
soiiness as to part in regard to the amount 
fixed or the result of application of prin- 
ciples laid down. 
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204. When principles are laid down 
in a statute for determination of compen- 
sation all that the Court will see is whe- 
ther those principles are relevant for 
determination of compensation. The rele- 
vancy is to compensation and not to 
adequacy. I am unable to hold that when 
the relevant principle set out is ascer- 
tained value the petitioner could yet con- 
tend that market value should be the 
principle. It would really be going into 
adequacy of compensation by preferring 
the merits of the principle to those of the 
other for the oblique purpose of arriving 
at what is suggested to be just equivalent 
To my min a it is unthinkable that the 
legislature after the Constitution Fourth 
Amendment Act intended that the word 
‘compensation’ would mean just equiva- 
lent when the legislature put a bar on 
challenge to the adequacy of compensa- 
tion. Just compensation cannot De in- 
adequate and anything which is impeach- 
ed as unjust or unfair is impinging on 
adequacy. Therefore, just equivalent can- 
not be the criterion in finding out whe- 
their the principles are relevant to com- 
pensation or whether compensation is 
illusory. In Vajravelu Mudaliar's case, 
1965-1 SCR 614= (AIR 1965 SC 1017) 

‘ (supra) the Court noticed continuous rise 
in land price but accepted an average 
price of 5 years as a principle. An ave- 
rage price over 5 years in the teeth of 
a continued rise in price would not aim 
at just equivalent according to the peti- 
tioners contention there. Again potential 
value of land which was excluded in the 
Act in Vajravelu Mudaliar’s case, (1965) 1 
SCR 614= (AIR 1965 SC 1017) (supra) 
was said there to pertain to the method 
of ascertaining compensation and its ex - 1 
elusion resulting in. inadequacy of com-j 
pensation. I am, therefore, of opinion 
that if the amount fixed is not obviously 
and shockingly illusory or the principles 
are relevant to determination of compen- 
sation, namely, they are principles in re- 
lation to property acquired or are prin- 
ciples relevant to the time of acquisition 
of property there is no infraction of Arti- 
cle 31 12) and the owner cannot impeach 
it on the ground of ‘just equivalenf of 
the property acquired. 

205. Counsel on behalf of the peti- 
tioner contended that Section 6 of the 
1969 Act was an infraction of Article 31 
(2) on these grounds. First, no time limit 
was mentioned with regard to payment of 
compensation in Section 6 (1); secondly. 
Section 6 (6) was an unreasonable restric- 
tion; thirdly, the four disputed businesses 
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are not subject-matter of acquisition for 
public purpose; fourthly, debentures can- 
not be subject-matter of acquisition; fifth- 
ly, currency notes, cash, coins cannot be 
subject matter of acquisition. It was said 
that securities and cash which are main- 
tained under Section 42 of the Reserve 
Bank Act, 1934 and Section 24 of the 1949 
Act can be taken but reserves and invest- 
ments and shareholders’ accumulated past 
profits cannot be subject-matter of acqui- 
sition and finally undertaking .is not pro- 
perty and each asset is to be paid for. 

206. Section 6 (1) of the Act provides 
for payment of compensation if it can be 
fixed by agreement and if agreement can- 
not be reached there shall be reference 
to a tribunal. There is no question of 
time within which agreement is to be 
reached or determination is to be made 
by a tribunal. 

207. Section 6 (6) relates to interim 
payment of "one half of the amount of 
paid-up share capital” and any existing 
bank may apply to the Central Govern- 
ment for such . payment before the expiry 
of 3 months or within such further time 
not exceeding 3 months as the Central 
Government may by notification specify. 
If the bank will apply the Government 
will pay the money only if the bank 
agrees to pay to shareholders. Section 6 
(6) is a provision for the benefit of the 
bank and the shareholders. There is no 
unreasonableness in it. 

208. I have already held that the four 
disputed businesses come within the legiti- 
mate business of banks and therefore they 
are valid subject-matter of acquisition. 
No acquisition or requisition of the under- 
taking of the banking company is com- 
plete or comprehensive without all busi-* 
nesses which are incidental and conducive 
to the entire business of the bank. 

209. The entire undertaking is the 
subject-matter of acquisition and com- 
pensation is to be paid for the undertak- 
ing and not for each of the assets of the 
undertaking. There is no uniform esta- 
blished principle for valuing an under- 
taking as a going concern but the usual 
principle is assets minus liabilities. If it 
be suggested that no compensation has 
been provided for any particular asset 
that will be questioning adequacy of com- 
pensation because compensation has been 
provided for the entire undertaking. The 
compensation provided for the undertak- 
ing cannot be called illusory . because in 
the present case principles have been laid 
down. The Second Schedule of the Act 
of 1969 deals with the principles of com- 


pensation for the undertaking. The second 
Schedule is in two parts. Part I relates 
to assets and Part II relates to liabilities. 
The compensation to be paid shall be 
equal to the sum total of the value of 
assets calculated in accordance with the 

g revisions of Part I less the sum total of 
abilities computed and obligations of 
existing banks calculated in accordance 
with the provisions of Part IL In Part I 
assets are enumerated. 

210. Counsel for the petitioner contend- 
ed that with regard to assets either there 
was no principle or the principle was irre- 
levant or the compensation was illusory 
or it was not just equivalent. As to secu- 
rities, shares, debentures Part 1 (c) expla- 
nation (iv) was criticised on the ground 
that there was no principle because period 
was not fixed and was left to be deter- 
mined by some other authority. Expla- 
nations (iv) and '(v) to Part I (c) will be 
operative only when market value of 
shares, debentures is not considered rea- 
sonable by reason of its having been 
affected by abnormal factors or when 
market value of shares, debentures is not 
ascertainable. In the former case the 
basis of average market value over any 
reasonable period and in the latter case 
the dividend paid during 5 years and 
other relevant factors will be considered 
In both cases principles have been laid 
down, namely, how valuation will be 
made taking into account various factors 
and these principles are relevant to deter- 
mination of compensation for the pro- 
perty. 

211. Part I (c) Explanation I was 
criticised by counsel for the petitioner to 
be an instance of value being brought 
down from just equivalent’. Part I (c) 
Explanation I states that value shall be 
deemed to be market value of land or 
buildings, but where such market value 
exceeds the ascertained values determin- 
ed in the manner specified in Explanation 
2, it shall be deemed to mean such ascer- 
tained value. This criticism suggests that 
compensation should be just equivalent 
meaning thereby that what is given is 
not just and therefore, indirectly it is 
challenging the adequacy. In Vajravelu 
Mudaliar’s case, 1965-1 SCR 614= (AIR 
1965 SC- 1017) (supra) there was a 
revision for compensation on the 
asis of the market value on the 
date of the notification or on the 
basis of average market value during 
past 5 years whichever was less. ■ That 
principle was not held to be bad. The 
owner of the property is not entitled to 
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just equivalent Explanation I lays down 
the principle. Market value is not the 
only principle. That is why the Consti- 
tution has left the laying down of the 
principles to the legislature. Ascertained 
value is a relevant and sound principle 
based on capitalisation method which is 
accepted for valuation of land and pro- 
perties. 

212. It was next said by counsel for 
the petitioner that Explanation 2 (1) in 
Part I was an irrelevant principle because 
it was a concept borrowed from Income- 
tax Act for calculating income and not 
capital value. It was said that 12 times 
the annual rent was not a relevant prin- 
ciple and was not an absolute rule and 
compensation might be illusory. It was 
also said that Explanation 2 (1) would bo 
irrelevant where 2 plots were side by 
side, one with building and the other 
vacant land because the latter would get 
more than the former and in the former 
standard rent was applied and tho value 
of land was ignored and therefore it was 
an irrelevant principle. That will not be 
illusoriness. Standard rent necessarily 
takes into account value of land on which 
the building is situated because no rent 
can be thought of without a building 
situated on a plot of land. Article 31 (2) 
does not enjoin the payment of full or 
just equivalent or the payment of market 
value of land and buildings. There 
should be a relevant principle for deter- 
mining compensation for the property ac- 
quired. Capitalisation method is not 
available for land because land is not 
generally let out. If rental method be 
applied to land the value may be little. 
In any event, it is a principle relevant to 
cfetermoiiiiftm cf compensation. Further- 
more, there was no case in the petition 
that there was land with building side by 
side with vacant land. 

213. Another criticism with regard to 
Explanation 2 (1) (i) was that amount re- 
uired for repairs which was to be de- 
ucted in finding out ascertained value 
should not be deducted against capital 
value. I am unable to accept the con- 
tention because this deduction on account 
of maintenance and repairs is essential 
in the capitalisation method. It was next 
said by counsel for the petitioner that 
Explanation 2 (1) (ii) which speaks of 
deduction of insurance premium would 
reduce the value. Insurance would also 
be an essential deduction in the capitali- 
sation method and it could not be assum- 
ed that the bank would insure for a value 
higher than what was necessary. A n n ual 
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rent would also vary in different build- 
ings. Amounts mentioned in Explana- 
tions 2 (1) (iii) and (iv) were said on be- 
half of the petitioner not to be deducti- 
ble against capital value because annual 
charge or ground rent would be paid from 
income. These relate to Municipal tax 
and ground rent which are also taken in- 
to consideration in capitalisation method. 
Payment of tax or ground rent may be 
out of income but these have to be pro- 
vided for in ascertaining value of the 
building under the capitalisation method. 

214. Explanation 2 (1) (vi) which 
speaks of deduction of interest on bor- 
rowed capital with which any building 
was constructed was said to be included 
twice, namely under Explanation 2 (1) 
(vi) and also under liabilities in Part II. 
Explanation 2 in Part I which relates to 
finding out ascertained value of building 
enacts that where building is wholly oc- 
cupied 12 times the annual rent or the 
rent at which the building may be ex- 
pected to let out less deductions men- 
tioned therein would be the ascertained 
value. These deductions are made to 
arrive at the value of the building under 
the capitalisation method to find out how 
much will be paid in the shape of inte- 
rest on mortgage or borrowed capital. 
Interest on mortgage or borrowed capital 
will be one of the deductions in calculat- 
ing outgoing under capitalisation method. 
In Part II, the liabilities are those exist- 
ing at the commencement of the Act and 
contingent liabilities which the corres- 
ponding new bank may reasonably be ex- 
pected to be required to meet out of its 
own resources on or after the commence- 

^ment of the Act Interest payable on 
mortgage or borrowed capital at or after 
the commencement of the Act will not be 
taken into account as outgoings deducted 
under capitalisation method. 

215. Explanation 2 (2) was criticised by 
counsel for the petitioner on the ground 
that plinth area related to the floor 
area and if a floor was not occupied the 
plinth area thereof was not taken into ac- 
count Explanation 2 (1) relates to deter- 
mination of compensation by finding out 
ascertained value in the case of building 
which is wholly occupied. Explanation 
2 (2) relates to the case of a building which 
is partially occupied. Explanation 2 (3) 
refers to land on which no building is 
erected or which is not appurtenant to 
any building. In the case of partial occu- 
pation Explanation 2 (2) sets out the prin- 
ciple -of compensation of partially occu- 
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pied building. Again in Explanation 2 
(3) the criticism on behalf of the peti- 
tioner that if there is a garage or one 
storeyed structure the principle will not 
apply is explained on the ground that 
the expression ‘appurtenant’ means land 
belonging to the premises. If there is a 
small garage or a one storeyed building 
the land will not be appurtenant to the 
garage or building. 

216. Counsel for the petitioner con- 
tended that Part 1 (h) which spoke of 
market or realisable value of other assets 
did not include goodwill, benefit of con- 
tract, agencies, claims in litigation, and, 
therefore, there was no compensation for 
these. Part 1 (h) is a residuary provision. 
Whatever appears in books would be in- 
cluded. Goodwill does not appear in the 
books. Goodwill may arise when an 
undertaking is sold as a going concern. 
Hie contention as to exclusion of good- 
will goes to the question of adequacy and 
will not vitiate the principle of valuation 
which has been laid down. Reference 
may be made to Schedule VI of the Com- 
panies Act which refers to goodwill under 
Fixed Assets but the Banking Regulation 
Act 1949 does not contain goodwill under 
property and assets. 

217. Goodwill in the words of Lord 
Elden in Cruttweil v. Lye, (1810) 17 Ves 
335 means “the probability that the old 
customers will resort to the old place”. 
The term ‘goodwill’ is generally used to 
denote the benefit arising from connec- 
tion and reputation. Whether or not the 
goodwill has a saleable value the ques- 
tion of fact is to be determined in each 
case. Upon sale of a business there may 
be restriction as to user of the name of 
the business sold. That is another aspect 
of sale of goodwill of a business. The 
14 banks carried on business under licence 
by reason of Section 22 of the Act of 
1949. The concept of sale in such a situa- 
tion is unreal. Furthermore, the possibi- 
lity of nationalisation of undertakings like 
banks cannot be ruled out. Possibility of 
nationalisation will affect the value of 
goodwill. In the case of compulsory ac- 
quisition. it is of grave doubt whether 
goodwill passes to the acquiring autho- 
rity. No facts have been pleaded in the 
petition to show as to what goodwill the 
bank has. Goodwill is not shown in as- 
sets. In the present case the names of 
the 14 banks and the corresponding new 
banks are not the same and it cannot 
therefore be said that any goodwill has 
been transferred. The 14 banks will be 
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able to carry on business other than 
banking in their names. Again under 
the Act compensation is being paid for 
the assets and secret reserves which are 
provided for by depreciating the value 
of assets will also be taken into account. 
Any challenge as to compensation for 
goodwill falls within the area of adequacy. 

218. As to Part II of the Schedule' 
counsel for the petitioner said that liabi- 
lities not appearing in the books would 
be deducted but in the case of assets 
only those appearing in the books will 
be taken into account. Nothing has been 
shown in the petition that there are assets 
apart from those appearing in the books. 
It would not be appropriate to speak of 
liabilities like current income-tax liability, 
gratuity, bonus claims as liabilities ap- 
pearing in the books. 

219. It was said on behalf of the peti- 
tioner that interest from the date of ac- 
quisition was not provided for. That 
would again appertain to the adequacy 
of compensation. Furthermore, interest 
has been provided for under Section 6 
(3) (a) (b) of the 1969 Act. It was also 
said that if there was a large scale sale 
of promissory notes or stock certificates 
the value would depreciate. Possibility 
of depreciation does not vitiate the prin- 
ciple or constitutionality of a measure, 

220. The principles which have been 
set out in 1969 Act are relevant to the 
determination of compensation. When it 
is said that principles will have to be 
relevant to the compensation, the rele- 
vancy will not be as to adequacy of com- 
pensation but to the property acquired 
and the time of acquisition. It may be 
that adoption of one principle may con- 
fer lesser sum of money than another 
but that will not be a ground for say- 
ing that the principle is not relevant. 
The criticism on behalf of the petitioner 
that compensation was illusory is utterly 
unmeritorious. 

221. The Attorney-General contended 
that even if Article 19 (1) (f) or 19 (1) (g) 
applied the 1969 Act would be upheld as 
a reasonable restriction in the interest of 
the general public. It is said that social 
control scheme is a constitutional way 
of fulfilling the Directive Principles of 
State Policy. The 14 banks paid a total 
of 4.35 crores of rupees as dividend in 
1968. This amount is said in the affida- 
vit of the respondent not to be of great 
significance and that the bank should ex- 
pand and attract more deposits. The 
comparative position of India along with 
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Other countries is focussed in the study 
group Report referred to in the affidavit 
in opposition. Commercial bank deposits 
and credit as proportion of national in- 
come form hardly 14 per cent and 10 per 
cent respectively in India as against 84 
per cent and 19 per cent in Japan, 56 
per cent and 36 per cent in U. S. A., 49 
per cent and 29 per cent in Canada 
whereas the average population served in 
India by banks is as high as 73000 as 
against 4000 in U. S. A. and Canada and 
15,000 in Japan. Then it is said that 
more than 4/5th of the credit goes to in- 
dustry and commerce, retail has about 2 
per cent and agriculture less than 1 per 
cent. Small borrowers it is said have no 
facilities. It is said that institutional cre- 
dit is virtually non-existent in relation to 
small borrowers. The suggestion is that 
there is flow of resources from smaller to 
larger population and from rural to urban 
centres. There are many places which have 
no banks. In different States there is un- 
even spread of banking offices. There is 
greater expansion in urban banking. 5 
major cities are said to have 46 per cent 
deposit but 65 per cent credit. Banks 
are more developed in States which are 
economically ana socially advanced but 
even in such developed States banks are 
sparsely located. 

222. India is a predominantly agricul- 
tural country and one half of national in- 
come, viz., 53.2 per cent is from agricul- 
ture. Out of 5,64,000 villages only 5,000 
are served by banks. Not even 1 per cent 
have bank facilities. Credit requirements 
for agriculture are of great importance. 
Agriculturists have 34 per cent credit 
from Co-operatives, 5 per cent from banks 
and the rest from money lenders. The 
requirements are said to be Rs. 2,000 
crores for agriculturists. The small scale 
industries are said to employ one-third of 
the total industrial population and 40 per 
cent of the industrial workers are in small 
scale industries. Banks will have to meet 
their needs. Small artisans and retail 
trade have all need for credit It is said 
that barely 1.8 per cent of the total bank 
advances goes to small scale industries. 
It is said in the affidavit that the policy 
of the Government is to take up direct 
management of credit resources for mas- 
sive expansion of branches, vigorous prin- 
ciples for mobilisation of deposits and 
wide range programme to fill the credit 
gap s of agriculture, small scale industries, 
small artisans, retail trad© and consumer 
credit This policy can be achieved only 
by direct management by State and not 
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merely by social control. Almost all the 
banks are in favour of large scale indus- 
try. This direct control and expansion of 
bank credit is intended to make available 
deposit resources and expand die same to 
serve the country in the light of Directive 
Principles. These are the various rea- 
sons which are rightly said by the Attor- 
ney-General to be reasonable restrictions 
in the interest of the general public. I 
wish to make it clear that in my opinion 
Articles 19 (1) (f) and (g) do not at all 
enter the domain of Article 31 (2) be- 
cause a legislation for acquisition and re- 
quisition of property for public purpose 
is not required to be tested again on the 
touchstone of reasonableness of restric- 
tion. Such reasonable restriction is inhe- 
rent and implicit in public purpose. That 
is why public purpose is dealt with sepa- 
rately in Article 31 (2). 

223. The validity of the Ordinance of 
1969 was challenged by contending that 
the satisfaction of the President under 
Article 123 was open to challenge in a 
court of law. It was said that the satis- 
faction of the President was objective 
and not subjective. The power of the 
President under Article 123 of the Con- 
stitution to promulgate Ordinances is 
when both the Houses of Parliament are 
not in session and this power is co-exten- 
sive with that of the legislature and the 
President exercises this power when he is 
satisfied that circumstances exist which 
render it necessary for him to take imme- 
diate action. The power of promulgat- 
ing Ordinance is of historical antiquity 
and. it has undergone change from time 
to time. In the East India Company Act, 
1773 under Section 36 the Governor-Gene- 
ral could promulgate Ordinance. The 
Indian Councils Act, 1861 by Section 23 
thereof provided that the Governor- 
General in case of emergency may pro- 
mulgate an Ordinance for the peace and 
good government of the territories. The 
Government of India Act, 1915 provided 
in Section 72 that the Governor-General 
could promulgate Ordinances for the 
peace and good government The Gov- 
ernment of India Act 1935 by Sections 42, 
43 and 45 conferred power on the Gov- 
ernor-General to promulgate Ordinances 
and Sections 88 and 89 conferred a simi- 
lar power on the Governor. Article 123 
of the Constitution is really based on 
Section 42 of the Government of India 
Act, 1935 and Article 213 which relates 
to the . power of the Governor in tho 
States is based on Section 88 of the Gov* 
eminent of India Act, 1935. 
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2 24. It has been held in several deci- 

sions like Bhagat Singh’s case, 58 Ind 
App 169= (AIR 1931 PC 111) and Sib- 
nath Banerjee’s case, 72 • Ind App 241= 
(AIR 1945 PC 156) that the Governor- 
General is the sole judge as to whether 
an emergency exists or not. The Federal 
Court in Lakhi Narain Singh’s case, 1949 
FCR 693 = (AIR 1949 FC 59) 

took a similar view that the Gov- 
ernor-General was the sole judge of the 
state of ^emergency for promulgating 
Ordinances. 

225. The sole question is whether the 
power of the President in Article 123 is 
open to judicial scrutiny. It was said by 
counsel for the petitioner that the Court 
would go into the question as to whether 
the President was satisfied that circum- 
stances existed which rendered it neces- 
sary for the President to promulgate an 
Ordinance. Liversidge’s case, 1942 AC 206 
was relied upon by counsel for the peti- 
tioner. That case interpreted the words 
“reasonable cause to believe”. It is ob- 
vious that when the words used are “rea- 
sonable cause to believe” it is to be found 
out whether the cause itself has reason 
to support it and the Court goes into the 
question of ascertaining reasons. In 
Liversidge’s case 1942 AG 206 it was 
said that the words ’has reasons to be- 
lieve” meant an objective belief whereas 
the words “if it appears” or “if satisfied” 
would be a subjective satisfaction. 

226. The words ’if it appears’ came up 
for consideration in two English cases of 
Ayr Collieries, 1948-2 All ER 546 and the 
Carltona 1943-2 All ER 560 and the deci- 
sion was that it was not within the pro- 
vince of the Court to enquire into the 
reasonableness of the policy. 

227. The interpretation of Article 123 
is to be made first on the language of 
the Article and secondly the • context in 
which that power is reposed in the Presi- 
dent. When power is conferred on the 
President to promulgate Ordinances the 
satisfaction of the President is subjective 
for these reasons. The power in Arti- 
cle 123 is vested in' the President who is 
the executive head and the circumstan- 
ces contemplated in Article 123 are a 
guide to the President for exercise of such 
power. Parliament is not in session 
throughout the year and during the gaps 
between sessions the legislative power of 
promulgating Ordinance is reposed in the 
President in cases of urgency and emer- 


gency. The President is the sole judge 
whether he will make the Ordinance. The 
President under Article 74 (1) of the Con- 
stitution acts on the advice of Ministers. 
Under Article 74 (2) the advice of the 
Ministers is not to be enquired into by 
any Court. The Ministers under Article 
75 (3) are responsible to Parliament. 
Under Article 123 the Ordinances are 
limited in life and the Ordinance must be 
laid before Parliament and the life of the 
Ordinance may be further shortened. The 
President under Article 361 (1) is not 
answerable to any Court for acts done in 
the performance of his duties. The Minis- 
ters are under oath of secrecy under Arti- 
cle 75 (4). Under Article 75 (3) the 
Ministers are collectively responsible to 
the House of the People. Under Arti- 
cle 78 it shall be the duty of the Prime 
Minister to furnish information to the 
President. The power under Article 123 
relates to policy and to an emergency 
when immediate action is considered ne- 
cessary and if an objective test is applied 
the satisfaction of the President contem- 
plated in Article 123 will be shorn of the 
power of the President himself and as 
the President will be acting on the advice 
of Ministers it may lead to disclosure of 
facts which under Article 75 (4) are not 
to be disclosed. For these reasons it must 
be held that the satisfaction of the Presi- 
dent is subjective. 

228. Counsel for the petitioner relied 
on the decisions of this Court in the cases 
of Barium Chemicals, (1966) Supp SCR 
311= (AIR 1967 SC 295) and Rohtas In- 
dustries, AIR 1969 SC 707. In both the 
cases the words used in the Companies 
Act, 1956 Section 237 (b) which came up 
for consideration before this Court are 
to the effect that the Central Govern- 
ment may, if in the opinion of the Cen- 
tral Government there are circumstances 
suggesting, that the business of the com- 
pany is not properly conducted, appoint 
competent persons to investigate the 
affairs of the company. The opinion which 
is to be formed by the Central Govern- 
ment under the Companies Act in that 
section is in relation to various facts and 
circumstances about the business of a 
company and that is why this Court came 
to the conclusion that the existence of 
circumstances but not the opinion was 
open to judicial scrutiny. This was the 
view of this Court in the cases of Barium 
Chemicals, (1966) Supp SCR 311= (AIR 
1967 SC 295) and Rohtas Industries, AIR 
1969 SC 707 (supra). 
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229. The decisions in Barium Chemi- 
cals, (I960) Supp SCR 311= (AIR 1967 
SC 295) and Rohtas Industries, AIR 1969 
SC 707 (supra) turned on the interpreta- 
tion of Section 237 of the Companies Act 
and executive acts thereunder. The 
language used in that section is 'in the 
opinion of. The Judicial Committee in 
the Hubli Electricity case, 76 Ind App 57 
= (AIR 1949 PC 136) interpreted the 
words “the Provincial Government may, 
if in its opinion the public interest so re- 
quires, revoke a licence in any of the 
following cases” to mean that the relevant 
matter was the opinion and not the 
ground on which tire opinion was based. 
This Court in the Barium Chemicals case, 
(1966) Supp SCR 311= (AIR 1967 SC 
295) (supra) however found that there 
were no materials upon which the autho- 
rity could form the requisite opinion. 
That is the ratio of the decision in Bari- 
um Chemicals’ case, (1966) Supp SCR 
311= (AIR 1967 SC 295) (supra). 

230. In order to entitle the Central 
Government to take action under Sec- 
tion 237 of the Companies Act, 1936 
there is to be the requisite opinion of the 
Central Government and the circum- 
stances should exist to suggest that the 
company's business was being conducted 
as laid down in sub-clause (1) or that 
the persons mentioned in sub-clause (2) 
were guilty of fraud, misfeasance or 
misconduct. The opinion of the Central 
Government was subjective but it was 
said that the condition precedent to the 
formation of such opinion was that there 
should be circumstances in existence and 
the recitals of the existence of those cir- 
cumstances did not preclude the Court 
from going behind those recitals and 
determining whether in fact the circum- 
stances existed and whether the Central 
Government in making the order had 
taken into consideration any extraneous 
consideration. 

231. In the case of Rohtas Industries 
AIR 1969 SC 707 (supra) reference was 
made to English Canadian and New 
Zealand decisions. The Canadian deci- 
sion related to power of the Liquor Com- 
mission to cancel the liquor licence and 
it was held to be an exercise of discre- 
tion. The New Zealand decision related 
to the power of the Governor General 
under the Education Act to make Regu- 
lations as “he thinks necessary to secure 
the due administration.” It was held 
that the opinion of the Governor General 
as to the necessity for such regulation 
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was not reasonably tenable. These de- 
cisions do not deal with questions as to 
whether the satisfaction is subjective or 
objective. Of the two English decisions 
one related to the power of the Commis- 
sioner to make regulations providing for 
any matter for which provisions appear to 
them to be necessary for the purpose of 
giving efEect to the provisions of the Act. 
The nature of legislation was taxation of 
subjects. It was held that the authority 
was not the sole judge of whaMts powers 
were, nor of the way in which that 
power was exercised. The words “rea- 
sonable cause to believe”, “reasonable 
grounds to believe” occurring in the case 
of Liveisidge 1942 AG 200 (supra) were 
relied on to illustrate the power of the 
Court to find out as to whether the regu- 
lation was intra vires in the English case. 

232. The decision of the House of 
Lords in Padfield v. Minister of Agricul- 
ture Fisheries and Food, 1963-1 All ER 
694 on which counsel for the petitioner 
relied turned on interpretation of Sec- 
tion 19 (3) of the Agricultural Marketing 
Act which contemplated a committee of 
investigation, if the Minister so directed, 
to consider and report to the Minister on 
any report made by the consumer com- 
mittee and any complaint made to the 
Minister as to the operation of any 
scheme which in the opinion of the Minis- 
ter could not be considered by a consu- 
mer’s committee under one of the sub- 
sections in that section. The House of 
Lords held that the Minister had full or 
unfettered discretion but he was bound 
to exercise it lawfully that is to say not 
to misdirect himself in law, nor to take 
into account irrelevant matters nor to omit 
relevant matters from consideration. That 
was an instance of a writ of mandamus 
directing exercising of discretion to act 
on the ground that it was a power coupl- 
ed with duty. 

233. The onlv way in which die exer- 
cise of power by the President can be 
challenged is by establishing bad faith 
or mala fide and corrupt motive. Bad 
faith will destroy any action. Such bad 
faith will be a matter to be established 
by a party propounding bad faith. He 
should affirm the state of facts. He is 
not only to allege the same but also to 
prove it In the present case there is 
no allegation of mala fide. 

234. It was said on behalf of thej 
petitioner that the fact that Parliament! 
would be in session on 21st July 1969» 
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and that the Ordinance was promulgated 
on Saturday, 19th July, 1969 was indica- 
tive of the fact that the Ordinance was 
not promulgated legitimately but in a 
hasty manner and the President should 
have waited. If the President has power 
when the House is not in session he can 
exercise that power when he is satisfied 
that there is an emergency to take im- 
mediate action. That emergency may 
take place even a short time before 
Parliament goes into session. It will de- 
pend upon the circumstances which were 
before the President. The fact that the 
Ordinance was passed shortly before the 
Parliament session began does not show 
any mala fide. It was said that circum- 
stances were not set out in the affidavit 
and therefore the Court was deprived of 
examining the same. The Attorney 
General rightly contended that it was 
not for the Union to furnish facts and 
information which were before President 
because first such information might be 
a State secret, secondly, it was for the 
party who alleged non-existence of cir- 
cumstances to prove the same and third- 
ly the respondent was not called upon to 
meet any case of mala fide. 

235. It was said that no reason was 
shown as to what mischief could have 
happened if the Ordinance would not 
have been promulgated on the date in 
question but no reason was required to 
be shown. The Statement of Objects and 
Reasons shows that there was consider- 
able speculation in the country regarding 
Government’s intention with regard to 
'nationalisation’ of banks during few days 
immediately before the Ordinance. In 
the case of Barium Chemicals, (1966) Supp 
SCR 311= (AIR 1967 SC 295) (supra) it 
was said by this Court that if circum- 
stances lead to tentative conclusion, that 
the Court would not have drawn a simi- 
lar inference would be irrelevant. The 
reason is obvious that in matters of policy 
just as Parliament is the master of its 
province similarly the President is the 
supreme and sole judge of his satisfaction 
on such policy matters on the advice of 
die Government 

236. The locus standi of the peti- 
tioners was challenged by the Attorney- 
General. The petitions were heard on 
merits. I have dealt with all the argu- 
ments advanced. It is, therefore, not at 
all necessary to deal with this objection. 

237. For the reasons mentioned above, 
the petitions fail and are dismissed. There 
will be no order as to costs. 


ORDER 

238. In accordance with the opinion 
of the majority Petitions Nos. 300 and 
298 are allowed, and it is declared that 
the Banking Companies (Acquisition and 
Transfer of Undertakings) Act 22 of 1969 
is invalid and the action taken or deem- 
ed to be taken in exercise of the powers 
under the Act is declared unauthorised. 
Petition No. 222 is dismissed. There will 
be no order as to costs in these three 
petitions. 

Petitions allowed. 


AIR 1970 SUPREME COURT 645 
(V 57 C 123) 

J. C. SHAH AND K, S. HEGDE, JJ. 

Champalal Binani, Appellant v. The 
Commissioner of Income-tax, West 
Bengal and others. Respondents. 

Civil Appeal No. 2379 of 19 66, D/~ 4- 
13-1969. 

(A) Constitution of India, Article 226 

— Certiorari — When to be issued.' 

A writ of certiorari is discretionary; it 
is not issued merely because it is 
lawful to do so. A petition for 
a writ of certiorari may he to 
the High Court, where the order is on 
the face of it erroneous or raises question 
of jurisdiction or infringement of funda- 
mental rights of the petitioner. (Para 5) 

(B) Constitution of India, Article 226 

— Other remedy open — Petitioner with- 
out availing himself of the adequate 
remedy of appeal under Section 33B (3), 
Income-tax Act, filing writ petition — 
High Court will require a strong case to 
be made out for entertaining petition — 
Held on facts no adequate ground was 
made out for entertaining petition — In- 
come-tax Act (1922), Section 33-B (3). 

The Income-tax provides a complete 
and self-contained machinery for obtain- 
ing relief against improper action taken 
by the departmental authorities, and nor- 
mally the party feeling himself aggriev- 
ed by such action cannot be permitted to 
refuse to have recourse to that machinery 
and to approach the High Court directly 
against the action. Where the party feel- 
ing aggrieved by an order of an Autho- 
rity under the Income-tax Act has an 
adequate alternative remedy which he 
may resort to against the improper ac- 
tion of the authority and he does not 
avail himself of that remedy the High 
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Court will require a strong case to be 
made out for entertaining a petition for 
a writ Where the aggrieved party has 
an alternative remedy the High Court 
would be slow to enter tain a petition 
challenging an order o£ a taring autho- 
rity which is ex fade with jurisaiction. 

(Para 5) 

A notice issued under Section 83-B, 
Income-tax Act (1922,), requiring the as- 
sessee to show cause why the orders of 
assessment be not revised was served by 
affixing the copies of the notice at the 
different addresses given by him as places 
of his business in his returns. On the 
date of hearing the assessee was not 
present and the Commissioner of Income- 
tax set aside the order and directed the 
Income-tax Officer to make fresh assess- 
ments according to law after malting pro- 
per enquiries and investigation. The 
assessee without preferring an appeal 
under Section 33-B (3) moved a petition 
for a writ alleging that he was not given 
sufficient opportunity to represent his 
case. The assessee never attempted to 
get into touch with the Commissioner 
and did not ask him to give him an op- 
portunity for filing his objection to the 
proposed revision. His conduct indicated 
that he was anxious to ensure that the 
period of two years within which the 
Commissioner was competent to make an 
order under Section STB should expire. 

Held on facts that the order under Sec- 
tion 33-B was properly passed and that 
no adequate ground was made out for en- 
tertaining the petition. If the assessee 
had any grievance about the sufficiency 
of the opportunity given to him to make 
Bis representation, his obvious remedy 
was to appeal against the order to the 
Income-tax Appellate Tribunal and that 
the Tribunal would have considered the 
appeal on merits and given him an op- 
portunity of tendering evidence. 

(Paras 4 , 5) 

The following Judgment or the Court 
was delivered by 

SHAH, J.: — The appellant Champalal 
Binani was assessed by the Income-tax 
Officer, B Ward, District 24-Parganas, to 
pay tax for the assessment years 1953-54 
to 1960-61. The Commissioner of In- 
come-tax West Bengal issued a notice on 
October 28, 1963 under Section 33-B 
of the Income-tax Act, 1922 requiring the 
assessee to show cause why the orders of 
assessment be not revised. Three copies 
of the notice were sent to the assessee — 
one was addressed at Basantlal Shah 
Road, Tollygunje, Calcutta (which was 


the address disclosed by the assessee in 
his return for the assessment years 1953- 
54 to 1960-61): another was aadressed at 
No. 18/C Mathur Sen Garden Lane, Cal- 
cutta— 6 (which was the address given 
by the assessee in his return for the as- 
sessment year 1962-63); and the third was 
addressed at No. 216, Mahatma Gandhi 
Road, Calcutta, “care of” Janlti Lai Baja] 
— brother-in-law of the assessee. By the 
notice, October 31, 1963 was fixed as the 
date for hearing. On October 31, 1963, 
the date fixed for hearing, the assessee 
was not present and the Commissioner 
set aside the order and directed the In- 
come-tax Officer to make fresh assess- 
ments according to law after malting pro- 
per enquiries and investigation. Against 
this order an appeal lay to the Income- 
tax Appellate Tribunal within 60 days 
from the date on which the order was 
communicated to the assessee: Section 
83-B (3). But the assesseo did not prefer 
an appeal: instead he moved a petition 
in the High Court of Calcutta for a writ 
quashing the order of the Commissioner 
and for directing him to forbear from ao 
ing upon the order in any manner what- 
ever. His principal contention was that 
in passing the order the Commissioner 
had “violated the principles of natural 
justice” and the “express provision of the 
law.” Holding that the notice under Sec- 
tion 33-B was not served on the assessee 
a Single Judge of the High Court set 
aside the order of the Commissioner. In 
appeal against that order by the Com- 
missioner under the Letters Patent the 
High Court of Calcutta held that the 
notice addressed to the appellant at No. 
18/C Mathur Sen Garden Lane, Cal- 
cutta — 6, was properly served by affix- 
ing it at his place of business and that 
the assessee had opportunity of being 
heard as required by Section 33-B of the 
Income-tax Act. 

2. In this appeal with special leave, 
Counsel for the assessee contended that 
the Commissioner violated the rules of 
natural justice because be did not give 
adequate opportunity to the assessee to 
appear and contest the notice. Section 
33-B of the Income-tax Act, 1922, insofar 
as it is relevant, provides: 

“(1) The Commissioner may call for 
and examine the record of any proceed- 
ing under this Act and if he considers 
that any order passed therein by the In- 
come-tax Officer is erroneous in so far as 
it is prejudicial, to the interests of the 
revenue, he may, after giving the assessee 
an opportunity of being beard and after 
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making or causing to be made such en- 
quiry as he deems necessary, pass such 
order thereon as the circumstances of the 
case justify, xx xx xx xx 

(2) No order shall be made under sub- 
section (1) — 

(a) x x x x x 

(b) After the expiry of two years from 
the date of the order sought to be re- 
vised. 

xx xx xx xx xx” 

3. The period of two years prescrib- 
ed by sub-section (2) (b) of Section 33-B 
within which power had to be exercised 
by the Commissioner was expiring on 
November 15, 1963. The Commissioner 
had, therefore, to take early steps to 
serve the notice upon the assessee. With 
that end in view he sent three copies of 
the notice at three different places. It 
is not suggested that the assessee was 
not carrying on his business at the two 
places addresses of which had been fur- 
nished by him in the returns filed. A 
notice to an assessee may be served as 
if it were a summons issued by the 
Court under the Code of Civil Proce- 
dure, 1908; Section 63 (1) of the Income- 
tax Act, 1922. The notice was affixed at 
the two places of which addresses were 
furnished by the assessee, and therefore, 
there was proper service of the notice. 

4. Counsel for the assessee, however, 
contended that he had not sufficient op- 
portunity of representing his case for the 
hearing was fixed on October 31, 1963 
and the assessee was unable to appear 
before the Commissioner on that day. 
The grievance is not that notice was not 
served, but that he should have been 
given more time to make his representa- 
tion. But the assessee never attempted 
to get into touch with the Commissioner 
and did not ask him to give him an op- 
portunity for filing his objection to the 
proposed revision. The conduct of the 
assessee leaves little room for doubt that 
he was anxious to ensure that the period 
of two years within which the Commis- 
sioner was competent to make an order 
under Section 33-B should expire. If the 
assessee had any grievance about the 
sufficiency of the opportunity given to him 
to make his representation, his obvious 
remedy was to appeal against the order 
to the Income-tax Appellate Tribunal and 
that the Tribunal would have considered 
the appeal on merits and given him an 
opportunity of tendering evidence. But 
such a course would not have served the 
object of the assessee that is why he 
avoided approaching the Tribunal. In 


our view the High Court was right in 
holding that the order under Section 33B 
of the Income-tax Act was properly pass- 
ed. 

5. Before parting with the case wo 
deem it necessary once more to empha- 
size that the Income-tax Act provides 
a complete and self-contained machinery 
for obtaining relief against improper 
action taken by the departmental autho- 
rities, and normally the party feeling 
himself aggrieved by such action 
cannot be permitted to refuse to have 
recourse to that machinery and to ap- 
proach the High Court directly against 
the action. The assessee had an adequate 
remedy under the Income-tax Act which 
he could have availed of. He how- 
ever, did not move the Income-tax Ap- 
pellate Tribunal which was competent 
to decide all questions of fact and law 
which the assessee could have raised in 
the appeal including the grievance that 
he had not adequate opportunity of 
making his representation and invoked 
the extraordinary jurisdiction of the High 
Court. In our judgment no adequate 
ground was made out for entertaining the 
petition. A writ of certiorari is discre- 
tionary; it is not issued merely because 
it is lawful to do so. Where the party 
feeling aggrieved by an order of an 
Authority under the Income-tax Act has 
an adequate alternative remedy which he 
may resort to against the improper action 
of the authority and he does not avail 
himself of that remedy the High Court 
wail require a strong case to be made 
out for entertaining a petition for a writ 
Where the aggrieved party has an alter- 
native remedy the High Court would be 
slow to entertain a petition challenging 
an order of a taxing authority which is 
ex facie with jurisdiction. A petition for 
a writ of certiorari may lie to the High 
Court, where the order is on the face of 
it erroneous or raises question of juris- 
diction or of infringement of fundamental 
rights of the petitioner. The present 
case was one in which the jurisdiction of 
the High Court could not be invoked. 

6. The appeal fails and is dismissed 
With costs. 

Appeal dismissed. 
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AIR 1970 SUPREME COURT 048 
(V 57 C 124) 

(From: Andhra Pradesh)® 

V. RAMASWAMI AND L D. DUA, JJ. 
The State of Andhra Pradesh, Appellant 
v. I. B. S. Frasada Rao and others. Res- 
pondents. 

Criminal Appeal No. 220 (N) of 1967, 
D/- 27-10-1969. 

(A) Evidence Act (1872), Section 3 *— 
Criminal P. C. (1898), Section 367 — 
Penal Code (1860), Sections 120E, 419 
and 420 — Appreciation of evidence — 
Circumstantial evidence, sufficiency of — 

If combined effect of all the proved facts 
taken together is conclusive in establish- 
ing guilt of accused, conviction would be 
justified even though anyone or more of 
those facts by itself is not decisive — 
Held on facts and circumstances that 
charges under Sections 120B and 420, 

L P. C. have been established against all 
the four accused and under Section 419, 

3L P. C. against accused No. 3 — • Crimi- 
nal Appeals Nos. 297 to 300 of 1965, D/- 
23-3-1967 (An din Pra), Reversed. 

Before conviction based solely on cir- 
cumstantial evidence can be sustained, it 
must be such as to be conclusive of the 
guilt of the accused and must be incapa- 
ble of explanation on any hypothesis con- 
sistent with the innocence of the accused. 
But this does not mean that before the 
prosecution can succeed in a case resting 
upon circumstantial evidence alone, it 
must meet any and every hypothesis sug- 
gested by the accused, however extra- 
vagant and fanciful it might be. Before 
an accused can contend that a particular 
hypothesis pointing to his innocence has 
remained unexcluded by the facts proved 
against him, the Court must be satisfied 
that the suggested hypothesis is reason- 
able and not far-fetched. Further, it is 
not necessary that every one of the pro- 
ved facts must in itself be decisive of 
the complicity of the accused or point 
conclusively to his guilt. It may be that 
a particular fact relied upon by die pro- 
secution may not be decisive in itself, 
and yet if that fact, along with other 
facts which have been proved, tends to 
strengthen the conclusion of his guilt, it 
is relevant and has to be considered. In 
other words when deciding die question 
of sufficiency, what the Court has to 

*(Cri. Appeals Nos. 297 to 800 of 1965, 
D/- 23-3-1967 — Andh Pra.) 
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consider is the total cumulative effect of 
all the proved facts each one of which 
reinforces the conclusion of guilt, and if 
the combined effect of all those facts 
taken together is conclusive in establish- 
ing the guilt of the accused, the convic- 
tion would be justified even though it may 
be that any one or more of those facts 
by itself is not decisive. (Para 7) 

Held on facts and circumstances of the 
case that the guilt of the accused persons 
has been established beyond all reason- 
able doubt and the facts proved against 
them were of such a nature that the only 
conclusion which any court would legi- 
timately reach was that die offences 
under Sections 120B and 420, I. P. C. had 
been committed by each one of the four 
accused persons and under Section 419, 
I. P. C. by accused No. 3. Criminal Appeals 
Nos. 297 to 300 of 1965, D/- 23-3-1967 
(Andh Pra), Reversed. (Paras 8, 10) 

(B) Constitution of India, Article 136 — * 
Extraordinary jurisdiction of Supreme 
Court — When can be exercised. 

The extraordinary jurisdiction of the 
Supreme Court under Article 136 will be 
exercised by it only when it finds (a) 
a substantial and grave injustice has been 
done and (b) exceptional and special cir- 
cumstances exist in the case. 

(Para 10) 

Ram Reddy, for Appellant 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J. : This appeal is 

brought by special leave from the judg- 
ment of the Andhra Pradesh High Court 
dated 23-3-1967 m Criminal Appeafs Nos. 
297, 298, 299 and 300 of 1965 preferred by 
respondents 1 to 4 whereby the High 
Court allowed the said appeals, set aside 
the judgment of the Sessions Court and 
acquitted the respondents. 

2. In the Co-operative Central Bank, 
Srikakulam, accused No. 1 Satya Rao and 
accused No. 2 Prasada Rao were work- 
ing as clerks while accused No. 4 Mohan 
Rao was a peon. The Co-operative Cen- 
tral Bank has four branches one of which 
is at Sompet The Branch Office has a 
manager, a clerk, a shroff and one peon 
and a night watcher. Till September 30, 
1964 Sri V. S. Venkateswarlu was the 
Branch Manager of the Bank at Sompeta. 
He went on leave with effect from Octo- 
ber 1, 1964. In his place accused No. 1 
was posted to act as Branch Manager, 
Sompeta. Accused No. 1 took charge as 
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Branch Manager •with, effect from Octo- 
ber 1, 1964 from Venkateswarlu. The 
case of the prosecution is that while ac- 
cused No. 1 was at the headquarters he 
came to know that the accused No. 4 
was in the habit of practising signatures 
of the Secretary of the Bank. A con- 
spiracy for cheating the bank was enter- 
ed into between all the accused. In pur- 
suance of the conspiracy accused No. 2 
had typewritten credit advice card 
and also a letter of authority both stating 
to the effect that they should be treated 
as Demand Draft advice and Demand 
Draft respectively. To both these docu- 
ments accused No. 4 forged the signature 
of the Secretary. On October 8, 1964 
accused No. 4 took the credit advice card 
to the despatch clerk and said that the 
Manager wanted that the advice card 
should be despatched immediately and 

§ ot it despatched the same day to the 
ranch office. The credit advice card 
was received on October 10, 1964 by ac- 
cused No. 1 himself who handed the cre- 
dit advice card to the clerk and asked him 
to keep the same with him in spite of the 
fact that the clerk protested that such 
advice cards should be kept with the 
Manager himself. On October 13, 1964 
accused No. 1 pretended that he was 
having motions and was unable to sit up 
in the office and asked the clerk to carry 
on the business of the branch for him . 
But accused No. 1 was all the time sit- 
ting by the side of the clerk giving him 
guidance. On October 14, 1964 accused 
No. 1 was still pretending that he was 
unwell and asked the clerk to carry on 
the transactions on his behalf. At 12.30 
P. M. on October 14 , 1964 accused No. 2 
went to the Sompeta Branch office. Accus- 
ed Nos. 1 and 2 went out for about 15 
minutes and came back at about 1.45 
P. M. Accused No. 3 went to the Bank & 
presented to accused No. 1 the letter of 
authority typewritten on the letter-head 
with a copy to the Central Bank purport- 
ing to authorise payment of Rs. 15,000 
to V. Chandradasu of Mandasa treating 
the letter as Demand Draft The . letter 
purported to bear the signature of the 
Secretary and also specimen signatures of 
the payee Chandradasu. Accused No. 1 
gave the letter to the clerk for necessary 
action. When the clerk protested that 
no amount will be paid on the letter of 
authority in the absence of Demand Draft 
accused No. 1 said that the amount should 
be paid in any case as the bank’s prestige 
was at stake. The clerk in obedience to 
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the advice of accused No. 1 took out the 
credit advice card and tallied the signa- 
ture of the Secretary and after satisfying 
himself that the signatures were correct, 
prepared the debit slip and after talcing 
endorsement of accused No. 3 made the 
payment order. The clerk passed on the 
documents to the shroff who again pro- 
tested that the payment could not be 
made unless the payee was identified by 
a person known to the Bank. Again ac- 
cused No. 1 interfered and told the shroff 
that to demand identifying witnesses 
would amount to harassment of customers 
and the prestige of the Bank would be 
lowered. When the shroff found accused 
No. 3 was talking familiarly with accused 
No. 1 he took it that accused No. 1 must 
be knowing accused No. 3. But as there 
was no sufficient money in the counter 
accused No. 1 and the shroff went to the 
chest and drew Rs. 15,000. When the 
money was paid to accused No. 3 he took 
it and went away without even count- 
ing the amount On October 27, 1964 
the Secretary verified the accounts of the 
Bank and of the Head Office and found 
that there was no credit of Rs. 15,000 
in favour of Chandradasu. Suspecting 
foul play the Secretary and the Auditor 
proceeded to Sompeta and made enqui- 
ries. After return to Headquarters the 
Secretary made a complaint to the Sub- 
Inspector of Police, Srikakulam. On the 
same day the Sub-Inspector arrested ac- 
cused No. 1 and upon his statement re- 
covered a sum of Rs. 7,000 (Rs. 3,000 
in 100 rupee currency notes and the rest 
in 10 rupee currency notes). Then accus- 
ed No. 1 took the police party to the 
house of accused No. 3 who after interro- 
gation produced a sum of Rs. 3,000-(300 
ten rupee currency notes). Accused No. 1 
took the police party to the house of 
accused No. 2 who after his arrest pro- 
duced Rs. 1,930 (193 ten rupee notes). 
Besides, he produced a transistor radio 
with a licence and one gold necklace sta- 
ting that he purchased the transistor radio 
from D. V. Raman aiah for Rs. 498.50 and 
had redeemed the gold necklace from 
A Gopala Rao of Vijayanagaram by pay- 
ing Rs. 200. He further stated that he 
paid Rs. 250 to Patnala Satyanarayana, 
dealer in watches at Srikakulam to get 
him a “Fortis” wrist watch. Accused No. 

1 took the police party to the house of 
accused No. 4 in Relli Street at Srika- 
kulam. Accused No. 4 produced Rs. 
1,686 (168 ten rupee currency notes and 
sis one rupee currency notes). He also 
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produced one gold necklace, a gold chain, 
a wrist watch and other articles. Accused 
No. 3 was identified by the clerk and 
the shroff of Sompeta in test identifica- 
tion parade held by the Judicial Second 
Class Magistrate on November 11, 1964 
in Srikakulam Sub-Jail. 

3. The Additional Sessions Judge, Sri- 
kakulam, convicted all the four accused 
of the charge under Section 120-B, I. P. C. 
and sentenced them to undergo rigorous 
imprisonment for three years each. Ac- 
cused Nos. 2 and 4 were also convicted 
under Section 467, I. P. C. and each of 
them was sentenced to undergo rigorous 
imprisonment for three years. Accused 
Nos. 1, 2 and 3 were convicted under Seo- 
tions 467 and 471, I. P. C. and each waS 
sentenced to undergo rigorous imprison- 
ment for three years. Accused Nos. 1 to 
4 were further convicted under S. 429, 
I. P. C. and each of them was sentenced 
to undergo rigorous imprisonment for four 
years. Accused No. 3 alone was convict- 
ed under Section 419, I. P. C. and was 
sentenced to undergo rigorous imprison- 
ment for two years. Accused No. 1 was 
found guilty under Section 203, I. P. C. 
All the accused presented appeals to the 
Andhra Pradesh High Court which allow- 
ed the appeals and acquitted them of all 
the charges. 

4. On behalf of the appellant it was 
contended by Mr. Pam Reddy that in 
reversing the judgment of the Additional 
Sessions Judge the High Court has failed 
to take into account all the important 
circumstances pointing to the guilt of each 
of the respondents ana as a result the find- 
ings of the High Court suffered from 
grave infirmities and there has been a 
failure of justice in this case. 

5. On a consideration of the entire 
evidence the Additional Sessions Judge 
found that the following circumstances 
are established: 

(1) Accused No. 4 was in the habit of 
practising the signatures of the Secretary 
and the Manager and other officials of 
the Bank as spoken to by P. Ws. 7 to 9; 

(2) Accused Nos. 1, 2 and 4 were in 
close contact with one another; 

(3) On October 7, 1964 accused No. 2 
took a bundle of Advice Cards from P. 
W. 2 and was later seen typing an Advice 
Card and a letter of Authority; 

(4) Accused No. 4 took the Advice 
Cards and the letter of authority to P. W. 
7 and told him that the Advice Card ad- 
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dressed to the Sompeta Branch was to 
be despatched immediately; 

(5) Accused No. 1 received the Advice 
Card on October 10, 1964 and asked tho 
clerk to keep it in his custody; 

(6) Accused No. 1, though he was pre- 
sent in the office on October 13 and 14, 
1964 pretended to be ill and made tha 
clerk P. W. 1 to attend to tha business 
of the Branch; 

{7) Accused No. 2 met Accused No. I 
at Sompeta on October 14, 1964; 

(8) Accused No. 3 appeared at tho 
Branch office on October 14, 1964 with 
a letter of authority and despite the ir- 
regularities pointed out by die clerk and 
shroff accused No. 1 made them pay tha 
amount of Rs. 15,000 to accused No. 3; 

(9) Soon after accused No. S left ac- 
cused No. 1 also left the office throwing 
the keys on the shroff's table; 

(10) On October 27, 1904 P. W. 11 
found the documents relating to the pay- 
ment of Rs. 15,000 missing; 

(11) Various accused produced various 
amounts and articles when interrogated 
by the police; 

(12) Accused No. 3 was identified by 
P. Ws. 1 and 2 at an identification parade 
held by the Magistrate, P. W. 15, 

(13) P. W. 14, the Handwriting Expert 
gave his opinion that Ex. P-4, the debit 
slip was in the handwriting of accused 
No. 3. 

C. In our opinion tho Additional Ses-[ 
sions Judge was justified in holding that 
on the basis of all these circumstances 
the charge of conspiracy under S, 120B 
and a charge of cheating under S. 420, 
L P. C. was established against all tho 1 
four respondents and the charge under 
Section 419, L P. C. against respondent 
No. 3. 

7. In regard to the question of the 
effect and sufficiency of circumstantial 
evidence for the purpose of conviction, it 
is now settled law that before conviction 
based solely on such evidence can be 
sustained, it must be such as to be con- 
clusive of the guilt of the accused and 
must be incapable of explanation on any 
hypothesis consistent with the innocence 
of the accused. But this does not mean 
that before the prosecution can succeed 
in a case resting upon circumstantial evi- 
dence alone, it must meet any and every 
hypothesis suggested by the accused, 
however extravagant and- fanciful it might 
be. Before an accused can contend dial 
a particular hypothesis pointing to his 
Innocence has remained un excluded by 
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the facts proved against him, the Court 
must be satisfied that the suggested hypo- 
thesis is reasonable and not far-fetched. 
Further, it is not necessary that every 
one of the proved facts must in itself be 
decisive of the complicity of the accused 
or point conclusively to nis guilt. It may 
be that a particular fact relied upon by 
the prosecution may not be decisive in 
itself, and yet if that fact, along with 
other facts which have been proved, tends 
to strengthen the conclusion of his guilt, 
it is relevant and has to be considered. 
In other words, when deciding the ques- 
tion of sufficiency, what the Court has 
to consider is the total cumulative effect 
of all the proved facts each one of which 
reinforces the conclusion of guilt, and if 
the combined effect of all those facts 
taken together is conclusive in establish- 
ing the guilt of the accused, the convic- 
tion would be justified even though it 
may be that any one or more of those 
facts by itself is not decisive. 

8. Applying the principle to the pre- 
sent case we are satisfied that the charges 
under Sections 120-B and 420, I. P. C. 
have been established against all the four 
respondents and under Sec. 419, I. P. C. 
against respondent No. 3. 

9. The case of respondent No. 1 was 
that he was not in the Branch office and 
did not attend to the business of the 
Branch on October 13 and 14, 1964. 
D. Ws. 1 to 4 were examined on his be- 
half to show that he was not in the 
Branch Office either on the 13th or 14th, 
October. All the witnesses said that they 
were in the Branch Office for 5 to 10 
minutes. It is possible that they might 
not have noticed respondent No. 1 or at 
that particular time respondent No. 1 
might have gone out. The evidence of 
these witnesses was also discarded by 
the trial court on the ground that it was 
inconclusive. On behalf of respondent 
No. 3 three witnesses D. Ws. 9, 10 and 
11 were examined to prove the plea of 
alibi. The case of respondent No. 3 was 
that he was present at the Panchayat 
Court at Kotabommali on October 14, 
1984 and gave evidence in S. C. Nos. 2 
and 3 of 1984. The evidence of D. W. 9 
does not in any way establish the alibi 
pleaded by respondent No. 3. But D. Ws. 
10 and 11 stated that respondent No. 1 
was present in the Panchayat Court a( 
Kotabommali on October 14, 1964 for giv- 
ing evidence. The evidence of these two 
Witnesses cannot be relied upon because 
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it is admitted that the father-in-law of 
respondent No. 3 was the purohit of Kota- 
bommali and was, therefore, in a position 
to influence D. Ws. 10 and 11. No reli- 
ance can be placed on the evidence of 
D. Ws. 10 and 11 for the important rea- 
son that in the court of the Committing 
Magistrate respondent No. 3 did not set 
up the plea of alibi. If the respondent 
No. 3 was actually present in the Pancha- 
yat Court on October 14, 1964 it is most 
unlikely that he would not have put for- 
ward this plea of alibi in the court of the 
Committing Magistrate. We are, there- 
fore, of opinion that the Additional Ses- 
sions Judge rightly rejected the defence 
evidence adduced on behalf of the res- 
pondents. 

10. It is well settled that the extra- 
ordinary jurisdiction of this Court under 
Article 136 will be exercised by it only 
when it finds (a) substantial and grave 
injustice has been done and (b) excep- 
tional and special circumstances exist in 
the case. In our opinion the judgment 
of the High Court in the present case is 
perverse and as we have already shown 
the guilt of the respondents has been 
established beyond all reasonable doubt 
and the facts proved against them 
are of such a nature that the only con- 
clusion which any Court would legitimate- 
ly reach on those facts is that the offences 
charged have been committed by each 
one of the respondents. 

11. For these reasons we allow these 
appeals, set aside the judgment of the 
High Court and convict all the four 
respondents under Section 120-B and 
sentence them to rigorous imprisonment 
for three years each. We also convict 
all the respondents under Section 420, 
I. P. C. and sentence them to rigorous 
imprisonment for four years each and 
respondent No. 3 under Section 419, I. 
P. C. and sentence him to rigorous 
imprisonment for four years. The 
sentence of imprisonment will run con- 
currentlyj if the respondents are at large 
action should be taken for the arrest and 
the surrender of the respondents. 

Appeals allowed. 
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AIR 1970 SUPREME COURT 632 
(V 57 C 125) 

(From: Delhi) 

T. C. SHAH, J. M. SHELAT, 

C. A. VAIDIALIN GAM, K. S. HEGDE 
AND A. N. RAY, JJ- 
A. K. K. Nambiar, Appellant v. Union 
of India and another. Respondents. 

Civil Appeal No. 1400 of 1969, D/- 23- 
10-1969. 

(A) Civil Services • — All India Service 
(Appeal and Discipline) Rules (1955), R. 7 
— Investigation relating to a criminal 
charge against Government Servant — ■ 
Suspension of Government Servant pend* 
ing sanction for trial — • Order of suspen- 
sion. indicating, that Government applied 
its mind to allegations, enquiries and cir- 
cumstances of case — No reference to 
Rule 7 (1) in the Order — Held, Order 
was made under Rule 7 (3) and did not 
infringe Rule 7 — Judgment of High 
Court at Delhi, Affirmed. (Paras 8, 10) 

(B) Civil P. C. (1908), Order 19, Rule 1 
«— Affidavits — Verification of — Neces- 
sity — Affidavits not properly verified 
cannot be admitted in evidence. 

The reasons for verification of affidavits 
are to enable the Court to find out which 
facts can be said to be proved on the 
affidavit evidence of rival parties. Allega- 
tions may be true to knowledge or allega- 
tions may be true to information received 
from persons or allegations may be based 
on records. The importance of verifica- 
tion is to test the genuineness and authen- 
ticity of allegations and also to make the 
deponent responsible for allegations. In 
essence verification is required to enable 
the Court to find out as to whether it 
will be safe to act on such affidavit evi- 
dence. In absence of proper verification, 
affidavits cannot be admitted in evidence. 

(Para 11) 

The following Judgment of the Court 
was delivered by 

RAY, J.s This appeal by certificate from 
the judgment of the High Court at Delhi 
challenges the order dated 5th July, 1963 
placing the appellant under suspension. 

2. The appellant canvassed two 
grounds: first, that the order of suspen- 
sion was passed on a report which was 
made mala fide, and, therefore, the order 
of suspension was bad; secondly, the 
order of suspension was made under sub- 
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rule (1) of Rule 7 of die All India Service 
(Appeal and Discipline) Rules, 1955, and 
is, therefore, liable to be quashed. 

3. The appellant was appointed to tho 
Indian Police Service in the year 1935. 
He was posted as Inspector General of 
Police of the State of Andhra Pradesh, 
on 1st November, 1956. He was confirm- 
ed as Inspector General of Police, Andhra 
Pradesh in the year 1957. On 14th May, 
1968, he reached the age of 55 years. He, 
however, continued to work as Inspector 
General of Police, Andhra Pradesh up to 
1st August, 1967. He was then posted 
as Special Inspector General of Police for 
the revision of Police Standing Orders. 

4. Some time in the year 1967 the 
Chief Minister of Andhra Pradesh order- 
ed that the Chief Secretary should ma"ke 
an enquiry with regard to certain allega- 
tions against the appellant. The Chief 
Secretary recommended that the Vigilance 
Commissioner in the State of Andhra 
Pradesh might be requested to look into 
the matter. The Vigilance Commissioner 
advised that the enquiry should be con- 
ducted by an independent agency like tho 
Central Bureau of Investigation. Tho 
Central Bureau of Investigation thereafter 
made an enquiry. The appellant was 
given allegations to answer. The appel- 
lant submitted explanation and was exa- 
mined. The Central Bureau of Investiga- 
tion made a report on the enquiry. 

5. On 11th July, 1968 the Government 
of India, Ministry of Home Affairs made 
an order placing the appellant under sus- 
pension. The appellant alleged as fol- 
lows. The Chief Minister of the State of 
Andhra Pradesh was inimical and hostile 
to the appellant since the time of the 
General Elections in the year 1967. The 
investigation by the .Central Bureau of 
Investigation was conducted by persons 
who were hostile to the appellant. Tho 
Ministry of Home Affairs, Government of 
India, should not have relied on the re- 
port because the initiation and the con- 
duct of the enquiry were motivated mala 
fide on the part of the Chief Minister of 
the State and other persons. 

6. The other contention of the appel- 
lant was that under sub-rule (1) of R. 7 
of the All India Service (Appeal and Dis- 
cipline) Rules, 1955 the order of suspen- 
sion could be made only if disciplinary 
proceeding was initiated and the Govern- 
ment was satisfied that there should be 
an order and in the present case the order 
did not satisfy the provisions of the rule, 
and, therefore, the order Is bad. 
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7. The pre-eminent question in tin's 
appeal is whether the order of suspension 
is in infraction of Rule 7. Rule 7 is as 
follows: — • 

“(1) having regard to the nature of 
the charges and the circumstances in any 
case the Government which initiates any 
disciplinary proceeding is satisfied that it 
is necessary or desirable to place under 
suspension the member of the Service 
against whom such proceedings are start- 
ed that Government may — 

(a) if the member of the Service is 
serving under it pass an order placing 
him under suspension, or 

(b) if the member of the Service is ser- 
ving another Government, request that 
Government to place him under suspen- 
sion, pending the conclusion of the in- 
quiry and the passing of the final order 
in the case: 

Provided that in cases where there is 
a difference of opinion between two State 
Governments the matter shall be refer- 
red to the Central Government whose 
decision thereon shall be final. 

(2) x x x 

(3) A member of the Service in respect 
of, or against whom, an investigation, in- 
quiry or trial relating to a criminal charge 
is pending may, at the discretion of the 
Government under which he is serving, 
be placed under suspension until the 
termination of all proceedings relating to 
that charge, if the charge is connected 
with his position as a Government ser- 
vant or is likely to embarrass him in the 
discharge of his duties or involves moral 
turpitude”. 

8. Rule 7 sub-rule (1) contemplates 
suspension when disciplinary proceeding- 
is initiated and the Government is satis- 
fied that it is necessary to place a mem- 
ber of the Service under suspension. It 
was contended by the appellant that the 
order of suspension was made under sub- 
rule (I) in the present case without any 
disciplinary proceedings. The order does 
not have any reference to sub-rule (1) of 
Rule 7. The order recites first that there 
are serious allegations of corruption and 
malpractices against the appellant, second- 
ly that the enquiry made by the Central 
Government revealed that there is a prima 
facie case and thirdly that the Govern- 
ment of India after considering the avail- 
able material and having regard to the 
nature of the allegations against the ap- 
pellant and the circumstances of the case 
is satisfied that it is necessary and desir- 
able to place the appellant under suspen- 
sion. 
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9. At the hearing of the appeal Mr. 
Solicitor General produced the correct 
copy of the First Information Report 
dated 17th August, 1967 under Section 154 
of the Code of Criminal Procedure. It 
will appear from die report that the 
appellant was charged with offences 
under the Prevention of Corruption Act, 
1947 and the time of occurrence was the 
period 1960 to 1967. 

10. Sub-rule (3) of Rule 7 states that 
a member of the Service in respect of, or 
against whom, an investigation, inquiry 
or trial relating to a criminal charge 
is pending may, at the discretion of the 
Government under which he is serving, 
be placed under suspension until the 
termination of all proceedings relating to 
that charge. The appellant contended 
that the appellant was not suspended 
under sub-rule (3) of Rule 7. That is 
a contention. The facts are that there 
was an investigation and the trial is 
awaiting relating to a criminal charge 
against the appellant. The order of 
suspension has to be read in the context 
of the entire case and combination of 
circumstances. This order indicates that 
the Government applied its mind to the 
allegations, the enquiries and the circum- 
stances of the case. The appellant has 
failed to establish that the Government 
acted mala fide. There is no allegation 
against any particular officer of the 
Government of India about acting mala 
fide. The order of suspension was made 
under sub-rule (3) and does not suffer 
from any vice of infringement of Rule 7. 

11. The appellant made allegations 
against the Chief Minister of Andhra 
Pradesh and other persons some of whose 
names were disclosed and some of whose 
names were not disclosed. Neither the 
Chief Minister nor any other person was 
made a party. Tire appellant filed an 
affidavit in support of the petition. 
Neither the petition nor the affidavit was 
verified. The affidavits which were filed 
in answer to the appellant’s petition were 
also not verified. The reasons for verifi- 
cation of affidavits are to enable the Court 
to find out which facts can be said to 
be proved on the affidavit evidence of 
rival parties. Allegations may be true to 
knowledge or allegations may be true to 
information received from persons or 
allegations may he based on records. The 
importance of verification is to test the 
genuineness and authenticity of allegations 
and also to make the deponent res- 
ponsible for allegations. In essence 
Verification is required to enable 
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the Court to find out as to whether 
it will be safe to act on such affidavit 
evidence. In the present case, the affi- 
davits of all the parties suffer from the 
mischief of lack of proper verification with 
the result that the affidavits should not be 
admissible in evidence. 

12. The affidavit evidence assumes 
importance in the present case because of 
allegations of mala fide acts on the part 
of the respondents. The appellant alleg- 
ed that the Union of India made the 
order of suspension because of the 
pressure of the Chief Minister of the 
State of Andhra Pradesh. The appellant, 
however, did not name any person of the 
Union of India who acted in that manner 
and did not implead the Chief minister 
as a party. In order to succeed on the 
proof or mala fides in relation to the order 
of suspension, the appellant has to prove 
either that the order of suspension was 
made mala fide or that the order was made 
for collateral purposes. In the present 
case, the appellant neither alleged nor 
established either of these features. 

13. The appellant contended that the 
report of the Central Bureau of Investiga- 
tion was made mala fide. The appellant 
appeared before the investigation autho- 
rities. We are not concerned with the 
correctness and the propriety of the report. 
We have only to examine whether the 
order of suspension was warranted by the 
rule and also whether it was in honest 
exercise of powers. The order of sus- 
pension satisfied both the tests in the 
present case. 

14. In view of the fact that the 
criminal case is pending, it is desirable 
B&t 6? express smy* cpiaiea cn the merits' 
and demerits of the charges as also the 
rival contentions of the parties because 
such an opinion may cause prejudice. 

15. The appellant raised a contention 
as to the vires of the Delhi Special Police 
Establishment Act, 1948 and the validity 
of the investigation. In view of the fact 
that sanction for the trial is pending pur- 
suant to the investigation under the First 
Information Report dated 17th August, 1967 
the appellant aid not want a decision on 
this point in this appeal because the 

S pell ant would raise that contention in 
e criminal case. We have therefore left 
open the contention os to the Delhi Special 
Police Establishment Act, 1946 to enable 
the appellant to agitate that contention, 
if so advised, in the criminal trial. 

16. The appeal, therefore, fails and is 
dismissed. In view of the fact that there 


was no order as to costs in the High 
Court, we are of opinion that each party 
should bear its costs in this Court 

Appeal dismissed. 
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M. HIDAYATULLAH, C. J., 

A. N. GROVER, A. N. RAY 
AND I. D. DUA, JJ. 

Om Pr abash, Appellant v. The State of 
Haryana and another. Respondents. 

Criminal Appeal No. 54 of 1967, 
D/- 24-11-1969. 

(A) Gur (Movement Control) Order 
(1963), Cl. 3 (1) — Prosecution for export- 
ing gur without permit — Repeal of 
Order — Prosecution relating to period 
prior to repeal — Prosecution proceedings 
can continue even after repeal of 
Order. 1917 A. C. 362 & (1841) 8 M & W 
234, Ref. to. Judgment of High Court 
of Punjab and Haryana, Affirmed. 

(Para 2) 

(B) Constitution of India, Art 134 — 

Criminal Proceedings — Appeal to 
Supreme Court — Question of fact — No 
interference. (Para 3) 

Cases Referred: Chronological Paras 
(1947) 1947 AC 362 = (1947) 1 All 

ER 205, Wicks v. Director of 

Public Prosecutions 2 

(1841) 8 M & W 234 = 151 ER 

1024, Steavenson v. Oliver 2 

The following Judgment of the Court 
was delivered By 

IHDAYATULLAFT C, The Rel- 
iant Om Prakash who appeals by special 
leave, has been convicted under sub- 
rule (9) of Rule 125 of the Defence of 
India Rules, 1962 read with Section 3 (1) 
of the Gur (Movement Control) 
Order, 1963 and sentenced to six months* 
rigorous imprisonment The case against 
the appellant is that on January 14, 1964 
at or about 10 A. M. he was attempting 
to export from Punjab State to Rajasthan 
State gur in truck No. PNR 6020. This 
truck was stopped near the border be- 
tween Punjab and Rajasthan States at a 
village called Khandewara. The truck 
was- found loaded with 59 quintals of gur 
and 22 quintals of desi khand which' 
under the Gur (Movement Control) Order 
could not be exported from the State of 
Punjab. Under the definition of “export” 
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in the said Order, it is stated inter alia 
that “export” means to take or cause to 
be taken from the State of Punjab. 
Clause (3) of the Order states that no 
person shall export or attempt to export 
or abet the export of gur except under 
and in accordance with a permit issued in 
this behalf by the Chief Director or by 
the Government of the State or, as the 
case may be, by the Administrator or 
the Union territory, from which the gur 
is to be exported, or any officer authoris- 
ed in this behalf by that Government or 
Administrator. No such permit was pro- 
duced in the case. It would appear, 
therefore, that an offence under sub- 
rule (9) of Rule 125 of the Defence of 
India Rules, 1962 was being committed 
in attempting to export gur from the terri- 
tory of Punjab. Om Prakash was not the 
actual driver of the truck. The driver 
of the truck was one Sunder Lai who 
was also convicted but who has not been 
granted special leave by this Court. Om 
Prakash was only seated by the side of 
the driver Sunder Lai. He denied all 
connection with the export 

2. Three defences were raised in the 
case. Tire first was that the Gur (Move- 
ment Control) Order which came into 
force on October 30, 1963 was repealed 
on July 27, 1964 and the prosecution 
therefore could not continue beyond 
July 27, 1964 on which date the order was 
repealed. This argument is not accept- 
able, because the repealed (sic repeal- 
ing?) order itself provides for saving of 
prosecutions commenced by the State in 
respect of offences committed while the 
Order was in force. It states that the 
repeal shall not affect anything done or 
omitted to be done under the Order. The 
prosecution could therefore continue. 
Authority for this proposition was cited 
in the High Court from the House of 
Lords’ case Wicks v. Director of Public 
Prosecutions, 1947 AC 362. Indeed 
this was also laid down in an 
earlier case which is considered 
as the leading authority on the subject 
Steavenson v. Oliver, (1841) 8 M & W 234. 

3. The second defence was that the 
truck was not intended to cross tire bor- 
der into Rajasthan but was going to 
village Bawal within the State of Punjab. 
The case of the defence was that the 
truck was stopped at a place three miles 
from the border where the road bifur- 
cates, one limb going to Rajasthan and 
the other going to Bawal. This part of 
the case was not believed by the Tribunal 


itself and that being a question of fact, 
we cannot interfere. 

4. The third defence is that there 
was nothing to show that the appellant 
was in any way connected with or privy 
to the export of gur in violation of the 
Gur (Movement Control) Order. His 
case is that he was merely sitting by the 
side of the driver, suggesting thereby 
that he was not taking the gur, but was 
only taking a lift in the truck. It seems 
difficult to believe that he was an inno- 
cent passenger in the truck. The truck 
was loaded with large quantity of gur 
and desi khand and was making its way 
towards the border. Evidence shows 
that it was about to cross the border 
when it was stopped. In these circum- 
stances, we are not prepared to hold, in 
disagreement with the High Court and 
the Tribunal below, that Om Prakash had 
joined as an innocent party. The fact, 
however, remains that no connection be- 
tween him and the gur had been 
established and therefore it is difficult to 
think that he was more than an abettor 
in the case. It may be that he was ac- 
companying the truck merely to see that 
the driver did not take the truck to 
another place or deploy the truck. How- 
ever, we think a more lenient view can 
be taken in his case, because of lack of 
proof of direct connection with the gur. 
We accordingly dismiss this appeal, but 
think that in the circumstances of the 
case the ends of justice will be met by 
reducing the sentence to the imprison- 
ment already undergone by the appel- 
lant. 

Appeal dismissed. 
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(V 57 C 127) 

(From: Punjab) 

M. HIDAYATULLAH, C. J., 

A N. GROVER, A. N. RAY 
AND I. D. DUA, JJ. 

State of Punjab, Appellant v. Satpal 
and another. Respondents. 

Criminal Appeals Nos. 59 to 61 of 1967, 
D/- 24-11-1969. 

Employees’ Provident Funds Act (1952), 

S. 16 (1) (b) — Period of infancy must 
be calculated from the first establishment 
of factory and not from the moment of 
time when figure of 20 or more is first 
reached. Decision of Punjab High Court 
Reversed. 
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The period of infancy mentioned in 
Section 16 (1) (b) of the Employees’ Pro- 
vident Funds Act (1952), should be cal- 
culated from the first day of the establish- 
ment of the factory and not from the 
moment of time when the figure of em- 
ployment of 20 or more workmen is first 
reached. The word "is” in the sub-sec- 
tion dearly indicates a newly started 
business and the words "has been” a 
business which has been in existence 
before. AIR 1968 SC 1367, Bel on; Deci- 
sion of Punjab High Court, Reversed. 

(Paras, 8, 9) 

The law takes into account only the 
existence of establishments and the em- 
ployment of a certain number of persons 
in factories over a given period. Change 
of location or change of composition of 
partners or even a change in the manu- 
facturing process is not vital in the ap- 
plication of this law. (I960) 1 Lab LJ 
741 (SC), Foil. (Para 7) 

Cases Referred: Chronological Paras 
(19681 AIR 1968 SC 1367 (V 55)= 

(1968) 2 SCR 819, R. Ramakrishna 
Rao v. State of Kerala 8 

(1965) Civil Appeals Nos. 572 and 
573 of 1964, D/- 6-10-1965= (1960) 

1 Lab LJ 741 (SC), Lakshmi Rattan 
Engineering Works v. Regional 
Provident Fund Commr. Punjab 

7 

The following Judgment of the Court 
w as de livered By 

HID AYATULLAH, C. J. : The State 
has appealed in these three appeals (which 
will be governed by this judgment), 
against the acquittal of the respondent Sat- 
pal who was prosecuted along with a firm 
M/s. Jai Bharat Metal Industries under 
Section 14 of the Employees’ Provident 
Funds Act, 1952 read with Para 76 of 
the scheme framed under that Act for 
breach of Section 16 (1) (b) of the Act 
The prosecution ended in acquittal. 
Against the acquittal, appeals were filed 
in the High Court which were dismissed 
summarily on August 16, 1966. The 
present appeals have been filed by special 
leave against the judgments and orders 
of the High Court dismissing the appeals 
against the acquittals. 

2. The facts disclosed in the case are 
as follows: 

One Tirath Ram (who was examined 
as P. W. 4 ) started a factory by the name 
of Net Ram Tirath Ram on November 9, 
1957. The factory was manufacturing in 
the years 1958-59 tavas, chaff-cutter 
blades. Later, the name of this manu- 
facturing concern was changed to Jai 


Bharat Metal Industries. Tirath Ram was 
then the sole proprietor of the concern. 
In September 1962, Satpal the present 
accused and three others joined Tirath 
Ram as Partners. The firm, however, 
continued under the same name till 
February 13, 1963. On that date, the old 
partnership was dissolved. Tirath Ram 
went out of the business and the remain- 
ing partners continued running the factory 
jointly. This went on till April 30, 1963. 
The factory was run in the same premises 
with the same labour and under the same 
name. In April 1963, the factory was 
removed to other premises, a new electri- 
cal connection was obtained but the old 
machinery of the factory save the electric 
motor was installed, and the factory con- 
tinued, although not for the original busi- 
ness, but for the business of manufactur- 
ing iron nails for shoes for the bullocks. 

3. The firm did not at that time main- 
tain a register of provident funds. It 
appears that it had been employing less 
than 20 workmen till November 13, 1962 
when it began to employ 20 or more 
workmen. The factory reached the 
figure of 20 in the employment of work- 
men while the factory was still in the 
old premises. In other words, when the 
factory first employed 20 workmen, a 
period of 5 years bad already elapsed 
from the initial establishment of the 
factory by Tirath Ram. 

4. Several pleas were taken in 
defence by the respondents. Only one of 
them prevailed in the Court of trial and 
that was that the prosecution had not led 
any evidence to show that the factory 
ever employed 20 persons prior to 
November 13, 1962. It was, therefore, 
held that the period of 5 years’ grace 
allowed by Section 16 (1) (b) of the Em- 
ployees' Provident Funds Act would have 
elapsed on November 13, 1967 and no 
prosecution for the breach of the section 
in respect of 1964 and 1965 could have 
been started in these three cases. On 
the other points the findings of the trial 
court were against the ' respondents. 
However, in view of this point, acquittal 
was ordered. In appeal to the High 
Court, the State of Punjab took the 
ground that the infancy period of 5 
years during which the factory was 
exempt from the operation of Section 16 
(1) (b) was to be reckoned from the date 
on which the establishment was or had 
been set up, and not from the date on 
which factory establishment first began 
to employ 20 or more workmen. This 
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ground was not accepted by the High 
Court Hence these appeals. 

5. The Employees’ Provident Funds 
Act, 1952 was passed to provide for insti- 
tution of provident funds for employees 
in factories and other establishments. It 
provided for the establishment of a fund 
in the hands of a Board of Trustees and 
establishments liable to make contribu- 
tions of provident fund had to recover the 
contributions of the workmen, add to 
them their own contribution plus an 
administrative charge of 8% and hand 
over the amount periodically to the 
Central Provident Funds Commissioner 
appointed for this purpose. Para 76 of 
the scheme which was framed under the 
Act provided for punishment for failure 
to pay contributions and to furnish 
returns etc. It is stated in that para that 
if any person fails to pay any contribu- 
tion which he is liable to pay under the 
scheme, deducts or attempts to deduct 
from the wages or other remuneration of 
a member the whole or any part of the 
employer’s contribution, or fails or re- 
fuses to submit any return etc., or ob- 
structs any inspector or other official ap- 
pointed under the Act or the scheme in 
the discharge of his duties or fails to pro- 
duce any record for inspection by such Ins- 
pector or other official, or is guilty of con- 
travention of or non-compliance with any 
other requirement of the scheme, he shall 
be punishable with imprisonment which 
may extend to six months or with fine 
which may extend to one thousand 
rupees, or with both. The Act, however, 
gives breathing time to new establish- 
ments by providing in Section 16 that the 
Act is not applicable to them for some 
specified periods. We are concerned in 
these appeals with the exemptions grant- 
ed to infant establishments under S. 16 
(1) (b) which reads as follows: 

“16. Act not to apply to establishments 
belonging to Government or local autho- 
rity and also to infant establishments — 

(1) This Act shall not apply — 

> ^ 04 

(b) to any other establishment employ- 
ing fifty or more persons or twenty or 
more, but less than fifty, persons until 
' the expiry of three years in the case of 
the former and five years in the case of 
the latter, from the date on which the 
establishment is, or has been, set up. 

Explanation: For the removal of 
doubts, it is hereby declared that an 
establishment shall not be deemed to be 
1970 S. C./42 V G — 5 


newly set up merely by reason of a 
change in its location.” 

6. The contention of the respondents 
is that the business which they were run- 
ning in 1964-65 was an entirely different 
business and was not the same business 
which Tirath Ram had started. They 
referred in particular to the kind of arti- 
cles that Tirath Ram was manufacturing 
and submit that the manufacturers had 
been changed when action was taken 
under the Employees’ Provident 
Funds Act In other words, they draw 
attention to the difference between the 
manufacture of Tawas and Knives on the 
one hand and nails for bullock shoes on 
the other. We do not think that this 
makes any difference. In fact, the busi- 
ness had already changed in the hands 
of the partnership long before the esta- 
blishment changed its premises. The 
business of the partnership was running an 
iron-smithy for the manufacture of iron 
articles and the factory continued even 
though the manufacturing process chang- 
ed from one article to another. We must, 
therefore, hold that the same factory con- 
tinued in spite of the change from Tawas 
to iron nails in the manufacturing process. 

7. The next submission on behalf of 

the respondents is that the partnership 
changed and therefore a new business 
came into existence. Here again, we are 
not concerned with the law of partner- 
ship but with the Employees' Provident 
Funds Act. The law takes into account 
only the existence of establishments and 
the employment of a certain number of 
persons in factories over a given period. 
It is for this purpose that change of loca- 
tion or change of composition of partners 
or even a change in the manufacturing 
process is not considered vital in the ap- 
plication of this law. This was laid down 
by this Court in very explicit terms in 
Civil Appeals Nos. 572 and 573 of 1964, 
D/- 6-10-1965 (SC) (Lakshmi Rattan 

Engineering Works v. Regional Provident 
Fund Commissioner Punjab). 

8. The most important question which 
arises for consideration in this case is 
whether the period of infancy is to be 
calculated from 9-11-1957 when the 
establishment was first begun or from 13- 
11-1962 when the employment of 20 or 
more workmen first commenced. Tins 
point is also covered in the case we have 
cited above. A further ruling on the sub- 
ject exists in R. Ramakrishna Rao v. State 
of Kerala, (1968) 2 SCR 819 = (AIR 1968 
SC 1367). In that case also employment 
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of 20 or more persons began later than 
the commencement of the establishment 
Explaining the sub-section, this Court 
states that the word 'is* in the sub-section 
clearly indicates a newly started business, 
and the words “has been a business which 
has been in existence before. It is, there- 
fore, held that the period of infancy 
must be calculated horn the first esta- 
blishment of the factoty and not from 
the moment of time when the figure of 
20 or more is first reached. 

9. Applying these rulings, it is quite 
dear that in this case, the factory must 
be taken to have started in the year 1957 
and that is the point of time when the 
establishment first came into existence. 
On 13th November, 1962, it had already 
a life of 5 years, and on that date when 
20 workmen came to be employed, the 
scheme under the Employees Provident 
Funds Act began to app ly. The learn- 
ed Magistrate was therefore wrong in 
calculating the period of infancy from the 
first employment of 20 workmen. He 
had to calculate that period from the 
first day on which the establishment came 
into existence. The acquittal of the res- 
’pondent Satpal in the three appeals was 
therefore erroneous and must be set 
jaside. We accordingly set aside the 
acquittal of Satpal and convicting him 
’under Section 14 of the Act read with 
Para 75, sentence him to pay a fine of 
Rs. 50/- in each case; in default of pay- 
ment of fine, there will be simple im- 
prisonment for a period of one week, in 
respect of each default We do not con- 
sider it necessary to record a finding 
about the partnership firm. 

Appeals allowed. 


AIR 1970 SUPREME COURT 638 
(V 57 C 128) 

(From: Allahabad) 

B1DAYATULLAH, C. J., A. N. RAY AND 
' I. D. DUA, JJ. 


Ch. Lalq Singh and others, Appellants 
v. The State of Uttar Pradesh, Respon- 
dent. 


Criminal Appeal No. 3 of 1967, D/- 2- 
12-1969. 

Penal Code (1860), Section 365 — 
Abduction — Sentence — Mitigating 
factor — Existence of illicit relationship 
between accused and abducted girl over 
long period — Sentence reduced. 

' (Paras 4, 5) 


The Judgment of the Court was deli- 
vered by 

HTOAYATULLAH, C. J. The ap- 
pellant Laiq Singh, a former member of 
the Legislative Assembly of Uttar Pradesh 
is the appellant before us with several 
others who all have been convicted under 
Section 365 read with Section 149 and 
Section 147 of the Indian Penal Code. 
Laiq Singh has been sentenced in the 
aggregate to three years’ rigorous imprison- 
ment and the others have been sentenced 
in the aggregate to one year’s rigorous 
imprisonment. Previously, the Additional 
Sessions Judge, Kanpur had acquitted 
them in the trial before him . The State 
Government appealed and the acquittal 
was set aside and the conviction and the 
sentences as stated above resulted. 

2. In the appeal before the High 
Court parties had put in .in application for 
compounding the offence. There were 
several other offences with which these 
persons were charged. They were all 
compoundable. The offence for which 
they stand now convicted could not bo 
compounded even with the permission of 
the Court with the result that the acquit- 
tal was recorded by the High Court in 
respect of the other offences, but the con- 
viction and sentences in respect of tho 
two offences which were mentioned above 
have been recorded. 

3. In arguing the appeal, Mr. Chari 
did not seek to have the conviction set 
aside. He rather aimed at having the sen- 
tences reduced in the case to the period of 
imprisonment already undergone by the 
appellants. He made out a case on the re- 
cord showing that the complainant Shashi 
Kala who was supposed to have been 
abducted with a view to her being either 
murdered or confined, was not a person 
who would have been taken with this 
purpose. He took us through the history 
of the relationship between Laiq Singn 
and the complainant Shashi Kala and 
showed that they had been in intimate re- 
lations for several years. It appears that 
Laiq Singh was the guardian of Shashi 
Kala, but taking advantage of his posi- 
tion, he seduced her and got her pregnant 
on more than one occasion. Two abor- 
tions are deposed toby Shashi Kala. Sub- 
sequently she refused to have an abor- 
tion and a child was bom to her. It was 
after this that Shashi Kala pressed upon 
Laiq Singh the fact of her having become 
the mother and asked him to marry her. 
Laiq Singh could not marry her, because 
he had already a wife living and the inci- 
dent which is deposed to took place after 
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Shashi Kala had gone to a cinema in the 
company of a Sub-Inspector, a relation of 
Laiq Singh and was returning from the 
cinema. According to Shashi Kala the 
Sub-Inspector got down from the jeep and 
three persons and the wife of Laiq Singh 
got into the jeep. The jeep was then 
driven away and it was Shashi Kala’s case 
that she was gagged while she was in the 
jeep so that she could not mate any 
noise. However, the jeep was stopped 
at one place when the gag was removed, 
she shouted for help and that is how the 
party came to be arrested. Shashi Kala’s 
apprehension was that she was being 
taken away by them to be murdered or to 
be confined in some place. The learned 
Judges in the High Court have accepted 
the latter version and have held that there 
was abduction with a view to confining 
Shashi Kala. 

4. The offence would have been 
serious but for certain facts which have 
emerged in the case mainly through 
Shashi Kala herself. We have already 
stated that Shashi Kala and the main ap- 
pellant Laiq Singh were in intimate re- 
lations over a long period. In fact 
Shashi Kala says that she was seduced 
when she was only 16 years or 17 years 
of age. At the time of the prosecution, 
Shashi Kala’s age was about 24 years 
which shows that a period of about 7 
years had passed between her first seduc- 
tion and the complaint which resulted in 
this prosecution. During this time, 
Shashi KWla herself states that she became 
pregnant on three occasions and that 
finally she had a child after two abortions 
had been practised upon her. She also 
admits that she was introduced to some 
persons with a view to marriage with 
them, but she declined to marry the per- 
sons to whom she was introduced. One 
such person by name Khandlekar lived 
with her for some months and Shashi 
Kala is candid enough to admit that she 
got into close intimate relations with him 
also. Another person by name Navin 
was also introduced to Shashi Kala so that 
she could be married to him. Some 
letters have passed between them al- 
though they do not seem to have been 
proved as they should have been. How- 
ever the fact is admitted by her that she 
was in his company for sometime. 

5. It appears to us therefore, that 
Shashi Kala was a girl of easy virtue and 
although she was set on the path of 
depravity mainly by Laiq Singh, she per- 
haps was not averse to what was happen- 
ing to her. In these circumstances, we 


Phumra (Sikri J.) [Pis. 8-5] S. C. 659 

think that not much serious notice can 
be taken of the allegation of abduction. 
We cannot take into account the previous 
relationship between Laiq Singh and the 
girl. After all we are not punishing him 
for having seduced the innocent girl al- 
though the account of the girl reads like 
Justine of Marquis de Sade. That is not 
the offence for which Laiq Singh is being 
tried and we must take it away from 
our mind in assessing the punishment for 
the guilt which has been brought home 
to him. She was being taken away in the 
jeep forcibly and this may have happen- 
ed on more than one occasion and not 
much serious notice can be taken of this 
in view of their relationship. We think 
that in the circumstances of this case, it 
is not necessary to impose the heavy sen- 
tence which has been imposed upon him. 
The ends of justice will be satisfied by 
reducing the sentence to the period of 
imprisonment already undergone by him. 
In coming to this conclusion, we must 
take note of the fact that Laiq Singh is 
a person interested in politics. He was a 
member of the Assembly before and now 
after his conviction, he will not have the 
chance of representing any constituency 
in the future. The sentence of the other 
appellants is also reduced to the period 
of imprisonment already undergone by 
them. With this modification of the sen- 
tence, the appeal fails and is dismissed. 
Bail bonds shall stand cancelled. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 659 
(V 57 C 129) 

(From: Calcutta) 

S. M. Sliail, G. K. MITTER AND 
P. JAGANMOHAN REDDY, JJ. 

Deb Dutt Seal, Appellant v. Raman Lai 
Phumra and others. Respondents. 

Civil Appeal No. 1355 of 1966, D/- 
6-11-1969. 

Registration Act (1908), Ss. 17 and 49 
— Equitable mortgage — - Document evi- 
dencing mortgage by deposit of title 
deeds Registration when essential — 
Principles indicated — On construction 
document was held not to require regis- 
tration and as such admissible in evidence 
as it did not create a mortgage or any 
interest in property but merely recorded 
a past transaction. (1873) 11 Beng LR (OO 
405, Not approved — (Per Sikri and Jagan- 
mohan Reddy, JJ. Milter J., Dissenting)— 
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(Transfer of Property Act (1882), Ss. 68 (0 
and 59). 

The plaintiff brought a mortgage suit 
on the basis of a letter dated 17-12-1951 
written and signed by defendant 1 at the 
plaintiffs residence. In the morning on 
17-12-1951 plaintiff had advanced a large 
sum to defendant 1 on basis of hundies 
executed by defendant 1 and accepted by 
defendant 2. In the evening defendant 1 
brought the title deeds of his residential 
house for perusal of the plaintiff and 
after their approval by the plaintiff drew 
up two documents ((1) list of the title 
deeds deposited with plaintiff and (2) the 
letter in suit) and handed them over to 
plaintiff. The letter dated 17-12-1951 ran 
as follows: — 

• *T write to record that I delivered to 
and deposited with you this day my title 
deeds relating to the premises No. S3 
Puddapuloir Road Calcutta, solely be- 
longing to me with intent to create se- 
curity for my liability for the moneys 
payable under the three him dies dated 
this day for the sum of Rs. 80,000 drawn 
by me in your favour and I have under- 
taken to execute a legal mortgage at my 
costs whenever called upon by you to 
do so. I further assure you that the said 
premises No. 35, is free from all encum- 
brances and the same absolutely belongs 
to me." The defence was that the letter 
required registration and was therefore, 
inadmissible in evidence. 

Held, (per Sikri and Jaganmohan 
Reddy, JJ., Mitter, J. dissenting) that the 
letter on its true interpretation and in the 
surrounding circumstances merely record- 
ed a past transaction and did not intend to 
create any mortgage. The undertaking to 
execute a legal mortgage and &e as- 
surance that the premises were free from 
all encumbrances did not create or de- 
clare any interest in the premises. AIR 
1965 SC 1591, ReL on. (Paras 5, 7) 

It is not correct to say that even if a 
document on the face of it and properly 
interpreted in the light of the circum- 
stances does not disclose the creation of 
a mortgage, or even if the document it- 
self is not an operative instrument and 
is merely evidential, it requires registra- 
tion. AIR 1939 PC 167, Ref. to; (1873) 
11 Beng LR 405 (OC), Not approved. 

(Para 10) 

In order to require registration the 
document must contain all the essentials 
of the transaction and one essential is that 
the title deeds must be deposited by 
virtue of the instrument or acknowledge 
an earlier deposit of title deeds and say 


further that the title deeds shall be held 
as security on the said mortgage. 

(Para 11) 

What is registrable under the Regis- 
tration Act is a document and not a 
transaction. Since the document in suit 
was not an operative document and did 
not contain all the essentials of the 
transaction it did not require registration 
and, therefore, was admissible in evi- 
dence. (Paras 12, 27) 

Per Mitter, J. (dissenting). 

The following propositions may be laid 
down from decided cases relevant to the 
topic. 

(a) The facts and circumstances attend- 
ant on the deposit of title deeds and the 
execution of the memorandum must be 
considered as a whole. 

(b) If the transaction of deposit of 
title deeds with intent to create a security 
be completed before the parties have a 
memorandum, registration of the docu- 
ment is not required unless as in AIR 1939 
PC 167 the parties proceed to create a 
mortgage over again in writing. 

(c) The form and text of the memo- 
randum although of paramount import- 
ance are not conclusive. 

(d) If the memorandum does not con- 
tain all the terms necessary to give it 
efficacy as a contract of mortgage no re- 
gistration is necessary. 

(e) If the evidence shows that the memo- 
randum was executed with the inten- 
tion that it should be the repository of 
the bargain between the parties then the 
document alone can be looked into. In 
the absence of registration, the bargain 
cannot be proved. 

(f) The deposit of tide deeds contem- 

puraoeoasiy with the execution of the 
memorandum containing the terms of 
mortgage gives a strong indication of the 
document being considered as the 
bargain between the parties. Case law 
reviewed. (Para 25) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1591 (V 52) = 

1966 SCD 44, United Bank of 
India v. Lelcharam Sonar am and 
Co. 6, 8, 24 

(1930) AIR 1950 SC 272 (V 37) = 

19oO SCR 548, Rachpal MaharaJ 
v. Bhagwan Das Daruka 8, 23 

(1939) AIR 1939 PC 167 (V 26) = 

66 Ind App 184, Hari Sanker 
Paul v. Kedamath Saha 10, 11, 21, 25 
(1931) AIR 1931 PC 36 (V 18) = 

58 Ind App 68, Obla Sunaara- 
chariar v. Narayana Ayyar 20 
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(1923) AIR 1923 PC 50 (V 10) = 

50 Ind App 77, Subrain apian v. 
Dutchman 19 

(1916) AIR 1916 PC 115 (V 3) = 

43 Ind App 122, Pranjiwan Das 
Mehta v. Chan Ma Phee 17 

(1873) 11 Beng LR (OC) 405 = 

20 Suth WR 150, Kedamath 
Dutta v. Shamlal Ehettry 9, 18, 27 
(1872) 5 HL 321 = 42 LJ Ch 49, 

Shaw v. Foster ' 17 

The following Judgments of the Court 
were delivered by 

SIKRI, J. (on behalf of himself and P. 
Jaganmohan Reddy, J.): This appeal by 
certificate of fitness granted by the High 
Court under Art. 133 of the Constitution 
is directed against its judgment and decree 
modifying the decree passed by the Trial 
Court. The Trial Court had decreed 
the suit and granted a preliminary decree 
against the appellant and another and 
had declared mat the house at No. 35, 
Paddapukur Road, Bhowanipore, stood 
charged and/or mortgaged in favour of 
the plaintiffs (respondents before us) for 
the due payment of the sum of Rupees 
92182/3/6, and future interest was allow- 
ed at the contracted rate. The High 
Court modified the interest to 6 p. c. per 
annum till suit and the same rate till 
realisation. As the High Court had modi- 
fied the decree it granted a certificate 
under Art. 133 of the Constitution. 

2. The only point raised by the learn- 
ed counsel for the appellant is that the 
document Ex. 2, dated December 17, 
1951, required registration and was in- 
admissible in evidence. The said letter 
reads as follows: 

“Calcutta, the 17th December, 1951 
Girdhari Lai Phumra, Esqr., 

56, Burtolla Street^ 

Calcutta 
Dear Sir, 

Re: 35, Puddo Pulcur Road. 

I write to record that I delivered fo 
and deposited with you this day at No. 56, 
Burtolla Street, Calcutta my title deeds 
relating to the premises No. 35, Puddo- 
pukur Road, Calcutta, solely belonging to 
me with intent to create security for my 
liability for the moneys payable under 
the three hundies dated this day for the 
sum of Rs. 80,000 (Rupees Eighty 
thousand only) drawn by me in your 
favour and I have undertaken to execute 
a legal mortgage at my costs whenever 
called upon by you to do so. I further 
assure you that the said premises No. 35, 
Puddo Pukur Road, is free from all 
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encumbrances and the same absolutely 
belongs to me. 

Yours faithfully, 

Sd/- Debdutt Seal 
(DEBDUTT SEAL) 
17-12-1951” 

3. The only evidence led as to the cir- 
cumstances in which this letter was ex- 
ecuted is that of P. W. 1, Raman Lai 
Phumra s/o late Giridharilal Ph umr a. 
The defendant denied the execution of 
the hundies referred to in the letters. It 
is necessary to extract the relevant evi- 
dence of P. W. 1. He says: 

"I know the defendants 1 and 2. On 
17-12-51 my father and myself lent Rs. 
80,000 to defendant No. 1 for the pur- 
pose of his business and then the defen- 
dant No. 1 executed 3 Hundis for Rs. 
35,000, Rs. 35,000 and Rs. 10,000 respec- 
tively on that date. The body of the 
Hundis was typed. The defendant No. 1 
executed all the three Hundis and the 
defendant No. 2 accepted the same in my 
presence. The Hundis are marked Exts. 
1 and IB. Consideration for all Hundis 
was paid in my presence. On the same 
date, the defendant No. 1 gave his title 
deeds re: 35 Puddapukur Road after the 
execution of the Hundis as the security 
for the money. He gave the title deeds 
at our Gaddi at 56, Burtolla Street. He 
gave us this letter at the time of handing 
over the title deeds. The defendant No. 
1 signed the letter of the list of title 
deeds in my presence. Letter is marked 
Ext. 2. List of documents is marked 
Ext. 3.” 

In cross-examination he stated: 

"On 17-12-51 the defendant came to us 
and requested for a loan of Rs. 80,000 on 
the ground that it was urgently needed 
for business . . . .My father read and ap- 
proved of the title deeds and the defen- 
dant No. 1 made out the list. We know 
from long before that 35, Pudda Pukur 

Road belonged to defendant No. 1 

I drafted the letter (Ex. 2) according to 
the draft usually made in such cases. 
The letters and title deeds were given 
together in the afternoon and the money 
was paid in the morning of the same 
day.” 

4. Both the Trial Court and the High 
Court have held that this letter did not 
require registration. It seems to us that 
on the evidence reproduced above what 
happened was this. In the morning the 
money was advanced and the Hundis 
executed. In the afternoon the defen- 
dant brought the title deeds with a view 
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to create an equitable mortgage. He 
gave the title deeds to the father. The 
title deeds were approved and a list 
made by defendant No. 1 and at that 
moment the creation of equitable mort- 
gage by deposit of title deeds was com- 
plete. Then the letter. Ex. 2 was given. 
When the witness says in cross-exami- 
nation that the letters and the title deeds 
were given together in the afternoon it 
does not mean that the title deeds had 
not already been given. 

5. Ex. 2, dated December 17, 1951, 
on the face of it clearly does not create 
any mortgage. It records a past transac- 
tion and then the writer undertakes to 
execute a legal mortgage and further as- 
sures that the premises are free from 
all encumbrances, etc. The latter two 
provisions cannot make the document re- 
gistrable because they do not create or 
declare any interest in the premises. 

6. The learned counsel for the appel- 
lant contends that we should read the 
words "delivered to and deposited” 
occurring in the first line of the letter as 
*1 hereby deliver and deposit with you”. 
But we are unable to see how we can 
change the wording of the document. 
He says that this letter reduces all the 
terms of die bargain to writing and, 
therefore, the letter itself constitutes the 
bargain and is registrable. He says it 
mentions the amount secured and the 
three Hundis executed and thus inferen- 
tial! y the interest on the Huudis under 
Section 80 of die Negotiable Instru- 
ments Act. The law on the point is 
Quite clear and has been considered by 
this Court on at least three occasions. It 
is only necessary to mention the latest 
decision in United Bank of India v. 
Lakh ar am Sonar am and Co., AIR 1965 
SC 1591 where Ramaswami, J., reviewed 
the earlier decisions bearing on the point. 

7- The only question is whether the 
parties intended to create a charge by the 
execution of Ex. 2 or was it merely a 
record of the transaction which had al- 
ready been concluded and under which 
rights and liabilities had already been 
created. It seems to us that the docu- 
ment did not intend to create a charge 
by its execution. 

8. In the United Bank of India case, 
AIR 1965 SC 1591 one letter. Ex. 12, was 
considered not to have created a mort- 
gage. The letter read: 

“This is to place on record that I have 
this day deposited with yon at your Head 
Office at Clive Street, Calcutta, the 
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undemoted documents of title relating 
to my properties, viz., Giridh Malho pro- 
perties as described in the title deeds 
with intent to create an equitable mort- 
gage upon all my rights, title and inter- 
est in the said properties to secure the 
repayment on demand of all moneys now 
owing or which shall at any time here- 
after be owing from me or from M/s. 
Lakh ar am Sonaram and Co. either sing- 
ly or Jointly or otherwise to Bengal 
Central Bank Limited, whether on 
balance of account or by discount or 
otherwise in respect in any manner what- 
soever and including interest with month- 
ly rests commissions and other Banking 
charges and any law costs incurred in 
connection with the amount. I do here- 
by put on record that the properties men- 
tioned below are free from all encum- 
brances.” 

Ramaswami, J., says this about the letter; 

"As regards Ex. 12 also, it is not 
possible to accept the argument of the 
respondents that it created a charge for 
the reason that the language in Ex. 12 
suggests that it recorded a transaction 
which had already been concluded and 
under which rights and liabilities had 
already been agreed upon. It is also 
significant that Ex. 12 is written not by 
Lekharam — the Karta of the Joint 
family — but by Babulal Bam. It 
recites that he bad deposited the title 
deeds with an intent to create an equit- 
able mortgage "upon all my rights, title 
and interest in the said properties.” The 
language of Ex. 12 is identical in mate- 
rial respects with the language of the 
document construed by tlu's Court in 
1950 SCR 548 = AIR Vm SC 232. zwl is 
covered by the decision in that ease.” 

0. It was said that if a transaction 
had _ already been entered into by the 
parties then Ex. 2 may not require regis- 
tration, but if a transaction had not al- 
ready been entered into it requires regis- 
tration. Reliance was placed especially 
on Kedamath Dutt v. Shamlall Khettry, 
(1873) 11 Beng. LR 405. The words in 
the memorandum in that case were; 

“For the repayment of the loan of 
Rs. 1,200 and the interest due thereon 
of the within note of hand, I hereby de- 
posit with ‘the plaintiff 1 , as a collateral 
security by way of equitable mortgage, 
title-deeds of my property,. . . .” The 
Court held that the memorandum did not 
require registration on the ground that 
this was “not a writing which the parties 



1970 


D. D. Seal v. R. L. Phumra (Mitter J.) [Prs. 9-14] S. C. 663 


bad made as the evidence of their contract, 
but only a writing which was evidence 
of the fact from which the contract was 
to be inferred.” Earlier the Court had 
observed: 

"When we consider what the memo- 
randum is, we find it is not the contract 
for the mortgage, — not the agreement to 
give a mortgage for the Rs. 1,200, but 
nothing more than a statement by 
Woomachum Banerjee of the . fact from 
which the agreement is inferred. It is an 
admission by him that he had deposited 
the deeds upon the advance of the 
money for which the promissory note was 
given.” 

10. We are not concerned with the 
correct interpretation of that memoran- 
dum but if the decision lays down that 
even if a document on the face of it and 
properly inteipreted in the light of the 
circumstances does not disclose the crea- 
tion of a mortgage, or in the words of 
the Privy Council in Hari Sankar Paul V. 
Kedar Nadi Saha, 66 Ind App 184 = 
(AIR 1939 PC 167), even if the docu- 
ment itself is not an operative instrument 
and is merely evidential, it requires regis- 
tration, the decision cannot be approved. 

11. It seems to us that the document 
must contain all the essentials of the 
transaction and one essential is that the 

L Date 

2. Date of repayment 

3. Sum secured 


4. Nature of mortgage 

5. Subject matter of mortgage. 


The two defendants in the suit were the 
appellant and one Deb Dutta Films Ltd. 
who was not a party to the mortgage. 
The facts about which there can be no 
dispute are as follows. A sum of Rupees 
80,000/- had been advanced on three 
hundies to which the defendants were 
parties on December 17, 1951 repayable 
within 60 days after date without grace. 
The hundies were silent as to interest. 
The money was advanced at the credi- 
tors place in the morning and in the 
afternoon Deb Dutta Seal, the appellant, 
went there with the title deeds of the 
above mentioned property which were 
examined by Giridharilal Phumra, the 
original plaintiff (now represented by the 
respondents). They were approved and 


deeds must be deposited by virtue of the 
instrument or acknowledge an earlier 
deposit of title deeds and say further, as 
was said in the case of Hari Sankar Paul 
66 Ind App 184 = (AIR 1939 PC 167) 
that the title deeds shall be held as secu- 
rity on the said mortgage. 

12. Stress was also laid on the time 
element. Assuming that we are wrong in 
the interpretation that the deeds men- 
tioned in the letter, after being shown to 
the father and approved, were handed 
back together, even then we are of the 
view that the document does not require 
registration because it is not an "opera- 
tive instrument”. It does not contain all 
the essentials of the transaction. "What 
is registrable under the Indian Regis- 
tration Act is a document and not a 
transaction. 

13. In the result the appeal fails and 
is dismissed. There will be no order as 
to costs in this Court 

14. MITTER, J. : With regret I am 
unable to concur in the judgment just 
now delivered. The only question can- 
vassed in this appeal is, whether the res- 
pondents are entitled to have a mortgage 
decree in respect of premises No. 35, 
Puddapukur Road, Calcutta belonging to 
the appellant. The particulars of the 
mortgage as given in the plaint are: 

17th December 19 51. 

15th February, 1952. 

Rs. 80,000 with interest thereon at 
8% p. a. and costs of realisation 
thereof. 

Equitable mortgage by deposit of 
title deeds. 

Defendant No. Ts bouse at premises 
No. 35, Puddapukur Road, Bhowani- 
pore. District 24-Parganas. 

two documents Exs. 2 and 3 were drawn 
up according to the drafts made by the 
first respondent Ramanlal Phumra, son of 
Giridharilal Phumra. They were signed 
by the appellant and the title deeds of 
the documents were made over to the 
creditors at the same time. Ex. 3 bora 
foe superscription: 

"List of title deeds of premises No. 35 
Puddupukur Road Calcutta deposited by 
me this day with Giridharilal Phumra at 
his residence No. 56 Burtolla Street, Cal- 
cutta. Below this was set down a list of 
various original conveyances and docu- 
ments and certified copies of court re- 
cords and municipal plans and rate bills. 
Ex. 2 was worded as follows: 
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Calcutta, tha 17th December, 
195 L 

Giridhari Lai Phumra Esq, 

58, Burtolla Street, 

Calcutta. 

Dear Sir, , „ , 

Re: So, Puddopuknr Road. 

I write to record that I delivered to 
and deposited with you this day at No. 
58 Burtolla Street, Calcutta my title 
deeds relating to the premises No. S3 
Puddopukur Road, Calcutta belonging to 
me with intent to create security for my 
liability for the moneys payable under 
the tluee hundies dated this day for the 
s um of Rs. 80,000 drawn by me in your 
favour and I have undertaken to execute 
a legal mortgage at my cost whenever 
called upon by you to do so. I further 
assure you that the said premises No. 35, 
Puddopukur Road is free from all en- 
cumbrances and the same absolutely 
belongs to me. 

Sd/- Debdutt Seal. 

17-12-5L" 

15. The only oral evidence adduced 
in this case which need be taken into 
consideration is that of Ramanlal 
Phumra, his father having died after the 
institution of the suit. In his examina- 
tion-in-chief he said that the money had 
been advanced to the defendant No. 1 
for the purpose of his business on De- 
cember 17, 1951 and on the same day he 
gave his tide deeds regarding 35 Puddo- 
pukur Road after the execution of the 
hundies as the security for the money. 
He also gave the letter Ex. 2 at the time 
of the handing over of the title deeds. 
His cross-examination makes it dear that 
the money was advanced in the morning 
and the two letters and tide deeds were 

E 'ven together in the afternoon after 
s father had looked into the deeds and 
approved of them. The letters were 
drafted by the witness. 


ed over and over again in various deri- 
sions of the Judicial Committee of the 
Privy Council and of this Court, not to 
speak of the innumerable decisions of 
various High Courts. The principles of 
law are quite dear and were summarised 
as follows in Pranjivandas Mehta V. Chan 
Ma Phee, 43 Ind App 122 at p. 125 — 
(AIR 1910 PC 115 at p. 116): 

"(1) Where tides of property axe hand- 
ed over with nothing said except that 
they are to be security, the law supposes 
that the scope of the security is the scope 
of the tide. (2) Where, however, titles 
are handed over accompanied by a bar- 
gain, that bargain must rule. (3) Lasdy, 
when the bargain is a written bargain, 
it, and it alone, must determine what is 
the scope and extent of the security. In 
the words of Lord Cairns in the leading 
case of Shaw v. Foster, (1872) 5 HL 321 
at p. 341: ‘Although it is a well-estab- 
lished rule of equity that a deposit of a 
document of tide, without more, without 
writing, or with word of mouth will 
create in equity a charge upon the pro- 
perty referred to, . . . .that general 
rule will not apply where you have a 
• deposit accompanied by an actual writ- 
ten charge. In that case you must refer 
to the terms of the written document, 
and any implication that might be rais- 
ed, supposing there were no document, 
is put out of the case and reduced to 
silence by the document by which alone 
you must be governed/ ” 

18. The difficulty which has arisen in 
various cases bad been mainly due to the 
form and text of the memorandum and 
the respective contentions of the parties 
based thereon and the surrounding cir- 
cumstances. In the case of (1873) 11 
Beng LR 405 at p. 412 decided by the 
Calcutta High Court about a hundred 
years back it was said by Couch C. J.: 


16. The short question which arises 
is, whether the above document on the 
facts of the case required registration 
under Section 17 of the Registration Act, 
and whether if the document was inad- 
missible in evidence under Section 49 of 
the Registration Act, the plaintiff was 
entitled to a mortgage decree. Both the 
lower courts have held that the docu- 
ment did not require registration and it 
is the contention of counsel for the ap- 
pellant that the said courts have gone 
wrong. 

17. The cases on this point are legion 
but the principles of law have been stat- 


*The rule with regard to writings is 
that oral proof cannot be substituted for 
the written evidence of any contract 
which the parties have put into writing. 
And the reason is that the writing is 
tacitly considered by the parties them- 
selves as the only repository, and the ap- 
propriate evidence, or their agreement. 
If this memorandum was of such a nature 
that it could be treated as the contract 
for the mortgage, and what the parties 
considered to be the only repository and 
appropriate evidence of their agreement, 
it would be the instrument by which the 
equitable mortgage was created, and 
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would come within Section 17 of the 
Registration Act.” 

In that case the defendant had de- 
posited certain title deeds with the plain- 
tiff as security for the repayment of Rs. 
1200 advanced to him at the time when 
the deposit was made. On the evening 
of the same day the defendant by way 
of further security gave to the plaintiff 
a promissory note for the amount of the 
loan endorsed therein the following 
memorandum: 

"For the repayment of the loan of Rs. 
1,200 and the interest due thereon of 
the within note of hand, I hereby deposit 
with Baboo Shamlal Khetty, as a collate- 
ral security by way of equitable mort- 
gage title deeds of my property etc.” 

The court held that the equitable mort- 
gage was complete without the memo- 
randum and the latter was not a writ- 
ing which the parties had made as the 
evidence of their contract, but was only 
a writing which was evidence of the fact 
from which the contract was to be in- 
ferred. 

19. In Subramanian v. Lutchman, 50 

Ind App 77 = (AIR 1923 PC 50) the 

relevant portion of the memorandum was 
as follows: 

“We hand you herewith title deeds 

relating to fifth class Lot with 

building thereon belonging to Suleman 
Ahmad Seedat, also his promissory note 
for Rs. 63,000 due to us, this please hold 
as security against advances made to us 

77 

There was evidence that the document 
was drafted and typed after the parties 
had come to an agreement and it was 
drawn up at the time they came together. 
Referring to the oral testimony of the 
plaintiff’s agent that the arrangement to 
deposit the title deeds was made in the 
presence of the eldest son of E. Soloman 
who gave evidence to the above effect 
the Judicial Committee held that the evi- 
dence on the subject was conclusive that 
tiie memorandum constituted the bar- 
gain between the parties. 

20. In Obla Sundarachariar v. Nara- 
yana Ayyar, 58 Ind App 63 = (AIR 1931 
PC 36) there were two documents sign- 
ed by the debtor, one was a promissory 
note for Rs. 60,000 payable on demand 
and the other was a memorandum con- 
sisting of a list of the title deeds with 
the following introductory words: 

"Written to F. H. A. Samee Bhattar by 
Krishnaswami Ayyar of S. V. Ramaswami 
Ayyar and Brothers. As agreed upon in 
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person I have delivered to you the under- 
mentioned documents as security.” 

Both the documents were dated March 
14, 1921. The evidence showed that the 
joint family of the debtors owed a sum 
of money exceeding Rs. 36,000 and want- 
ed further accommodation to make up the 
total of Rs. 60,000. Security was demand- 
ed and fiveproperties were considered 
adequate. The transaction was complet- 
ed on March 14, 1921 between 4 p. m. 
and 6 p. m. in the house of the plain- 
tiff’s son. Before the plaintiff arrived on 
the scene, the Manager of the joint 
family had already handed the deeds to 
the plaintiff’s son with two documents 
which he had written out and signed and 
mentioned above. The Judicial Com- 
mittee held that the memorandum merely 
recorded particulars of the deeds the sub- 
ject of the deposit and there was nothing 
in the circumstances connected with the 
creation of the memorandum or in the 
way in which the parties dealt with it 
which permitted or required some other 
meaning or effect to be given to it. The 
memorandum did not embody the terms 
of agreement between the parties. 

21. In 66 Ind App 184 = (AIR 1939 
PC 167) there were two agreements be- 
tween the parties. On July 24, 1924 a 
document was signed by one of the deb- 
tors setting out the terms and conditions 
of Rs. 25,000/- to be advanced to them. 
It also provided that Rs. 12,000/- should 
be paid on that day and the balance 
Rs. 13,000/- on or before 31st July, 1924. 
The advance of Rs. 12,000/- was to be 
made on the deposit of the documents 
of title relating to a named property and 
after the balance of Rs. 13,000/- was paid 
the mortgagors were to execute a memo- 
randum evidencing the deposit and em- 
bodying the terms and conditions of the 
loan. The title deeds were formally 
handed over and the sum of Rs. 12,000/- 
paid out. Subsequently on 2nd August, 
1924 the balance of Rs. 13,000/- was paid 
and the formality of handing the title 
deeds to the appellants’ attorney was gone 
through once more and later on the same 
day another memorandum of agreement 
was executed. This document recited 
tire advance of Rs. 12,000 on 24th July, 
the deposit of documents of title and pur- 
ported to declare that: 

"In consideration of the two sums of 
Rs. 12,000 and Rs. 13,000 paid before the 
execution of the memorandum, the title 
deeds described in the second schedule 
‘which said deeds, evidences and writings 
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have as hereinbefore stated prior to the 
fexecution of this agreement been deli- 
vered by the mortgagors to the mort- 
gagees’ said agent in the town of Cal- 
cutta with intent to create a security of 
the said hereditaments and premises etc. 
etc. shall be held by the mortgagees as 
such security as aforesaid for the payment 
by the mortgagors to the mortgagees at 
the time and in the manner hereinafter 
mentioned. . . . 

22. It was held by the Judicial Com- 
mittee that the statement that the title 
deeds had been previously delivered 
with intent to create as security did not 
alter the character of the memorandum 
itself in that it puri>orted to create a 
mortgage over again in writing. It was 
observed: 

“The memorandum does not merely 
evidence a transaction already complet- 
ed: its language is operative. It is con- 
tractual in form, and it embodies an 
agreement that the title deeds in ques- 
tion are to be held as security for the ad- 
vances made, and it^ speaks of the 
moneys ''hereby secured”. 

23. In Rachpal MaharaJ v. Bhagwan- 
das Daruka, 1950 SCR 548 = (AIR 1930 
SC 272) Fatanjali Sastri, J. said at p. 651 
(of SCR) = (at pp. 273, 274 of AIR): 

‘The crucial question is; Did the 
parties intend to reduce their bargain 
regarding the deposit of the title deeds 
to the form of a document? If so, the 
document requires registration. If, on 
the other hand, its proper construction 
and the surrounding circumstances lead 
to the conclusion that the parties did 
not intend to do so, then, there being no 
express bargain, the contract to create 
the mortgage arises by implication of the 
law from the deposit itself with the re- 
quisite intention, and the document, 
being merely evidential docs not require 
registration. 

In the last case the memorandum ran 
as follows: 

"We write to put on record that to 
secure the repayment of the money al- 
ready due to you from us on account of 
the business transactions between your- 
selves and ourselves and the money that 
may hereafter become due on account of 
such transactions we have this day depo- 
sited with you the following title deeds 
in Calcutta at your place of business at 
No. 7 Sambhtt Mallick Laiie, relating to 
our properties at Samastipnr with intent 
to create an equitable mortgage on the 
said properties to secure afi moneys to- 
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eluding interest that may be found duo 
and payable by us to you on account of 
the said transactions. . . 

This Court held that the parties did not 
intend by the memorandum to Create the 
charge. The document purported only 
to record a transaction which had been 
concluded and tinder which tbe rights 
and liabilities bad been prally agreed 
upon. 

24. In AIR 1965 SC 1591 where roosf 
of the decisions were reviewed the Court 
negatived the plea that the memorandum 
in that case required registration mainly 
on the ground that the same did not 
mention what was the principal amount 
borrowed or to be borrowed and it did 
not refer to the rate of interest for the 
loan. 

25. In my view, the following Pro- 
positions emerge from the above deci- 
sions: — 

(a) The facts and circumstances at-i 
tendant on the deposit of title deeds and 
the execution of the memorandum must| 
be considered as a whole. 

(b) If the transaction of deposit of 
title deeds with intent to create a secu- 
rity be completed before the parties have 
a memorandum, registration of the docu- 
ment is not required unless as in Hari 
Sankar Pauls case, 60 Ind App 184 = 
(AIR 1939 PC 167) (supra) the parties 
proceed to create a mortgage over again 
in writing. 

(c) The form and text of the memo-f 
ranclum although of paramount import-] 
ance are not conclusive. 

(d) If the memorandum does not eon-| 
tain all the terms necessary to give it 
efficacy as a contract ol mortgage no' 
registration is necessary. 

(e) If the evidence shows that the 
memorandum was executed with the in- 
tention that it should be the repository of 
the bargain between the parties then the 
document alone can be looked into. In 
the absence of registration, the bargain 
cannot be proved. 

(f) The deposit of title deeds contem- 
poraneously with the execution of the 
memorandum containing the terms of 
mortgage gives a strong indication of the 
document being considered as the bar- 
gain between the parties. 

28, In this case but for the use of the 
past tense in the expression *T delivered 
to you and deposited with you” there is 
nothing in the memorandum which would 
suggest that it is not an operative docu- 
ment All the terms of the bargain which 
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the plaintiff songht to prove by oral evi- 
dence are contained in tins document It 
shows that the deposit was with intent to 
create a security for the liability for the 
moneys payable under the three hundies 
for the sum of Rs. 80,000/-. The princi- 
pal amount is thus mentioned; the rate of 
interest is impliedly stated in the expres- 
sion "my liability for the moneys payable 
trader the hundies” which under the 
Negotiable Instruments Act was fixed at 
0 per cent and was the rate allowed by 
the courts below. It mentions the pro- 
perty given by way of mortgage. It also 
impliedly fixes the date for repayment 
as conterminous with “the liability under 
the hundies”. This is borne out by the 
plaint which shows that the plaintiff 
understood the date of repayment to be 
60 days from the date of execution of 
the hundies. 

27. In my opinion the use of the past 
tense in the memorandum does not con- 
dude the matter. One must consider 
the evidence relating to the deposit and 
the surrounding circumstances in which 
the deposit was made and the memoran- 
dum signed. There is nothing in the 
evidence of Ramanlal Phumra to suggest 
that the deposit was dissociated from the 
execution of the letter Ex. 2 in point of 
fact. As already noticed they were con- 
temporaneous as admitted by Ramanlal 
Phumra. The letter was given when the 
title deeds were handed over. The use 
of the past tense in the opening sentence 
of the memorandum was either incorrect 
or untrue. It was untrue if the words 
"deposited and delivered” were used wil- 
fully because a man cannot truthfully 
say that he "deposited and delivered" 
document at the moment of time when 
he was actually delivering or depositing 
them. More likely the use of the past 
tense was incorrect but unintentional 
because according to Ramanlal Phumra 
he was dictating the draft from a similar 
draft used in the past However that 
may be it is clear that the creditors were 
not content with merely getting an ad- 
mission from the appellant that the title 
deeds of the property had been lawful- 
ly deposited by the debtor with them. 
Exhibit 3 together with the oral testi- 
mony that the deposit was made with in- 
tent to create a security for the liability 
of the debtor would have been enough 
to prove the mortgage. If the creditor 
merely wanted the fact of deposit to be 
recorded in writing the letter Ex. 3 
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would have' served his purpose. The 
execution of the hundies was s uffi cient 
to prove the extent of the loan. If the 
terms of the bargain were not meant to 
be recorded the execution of Ex. 2 was 
unmeaning and vain. The real necessity 
for the execution of Ex. 2 was in my 
opinion, to fix the appellant with the 
terms recorded therein. Though brief 
in words Ex. 2 contains all the terms 
of a valid mortgage by deposit of 
title deeds. That the execution of it 
was attended with some solemnity is 
evident from the declaration of the deb- 
tor that the property was free from all 
encumbrances and that he was willing to 
execute a regular mortgage whenever 
called upon. In my opinion, the docu- 
ment was not created merely to record 
the character of the deposit but to pin 
the executant down to the terms set 
forth therein. That Deb Dutta Seal was 
a person for whom mere word of mouth 
had no sanctity is apparent from the 
written statement filed by him where he 
denied the plaintiffs claim in its entirety. 
Ordinarily when a deposit of title deeds 
is made with intent to create a security 
for any liability and thereafter a docu- 
ment is executed which records some but 
not all the terms which the nature of the 
transaction demands, there is scope for 
contending that the document is mere- 
ly evidential and not operative but when 
die document contains all the terms and 
is executed contemporaneously with the 
deposit of title deeds, it and it alone can 
be considered in evidence and if the law 
of registration shuts the document out of 
consideration, unfortunate though the re- 
sult may be. the law must take its course 
regardless of die hardship caused. In 
Kedamath Dutt’s case (1873) 11 Beng 

LR 405 the use of the present tense re- 
garding the deposit on the facts of the 
case was said not to make the document 
the contract between the parties. Be- 
sides one must always remember that the 
language of a document in English 
drafted by ordinary commercial people 
of India is not unoften tainted with 
faulty grammar and does not have the 
same precision as in the text of a Bacon 
or a Chalmers. 

28. In the result, I would allow the 
appeal and hold that no mortgage decree 
can be passed but there being no defence 
to the claim of the plaintiff on the three 
hundies, I would allow a decree for the 
principal amount of Rs. 80,000/- with in- 
terest at 6 per cent up to the date of de- 
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ere© and interest at the sam6 rate there- 
after. 

BY THE COURT 

29. In accordance with the Opinion of 
the majority, this appeal is dismissed. 
There will be no order as to costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT COS 
(V 57 C 130) 

(From: Mysore) 

J. C. SHAH AND K. S. HEGDE JJ. 
Murtaza and Sons and another, Appel- 
lants v. Nazir Mohd. Khan and others. 
Respondents, 

Civil Appeal No. 1708 of 1967 D/- 24- 
11-1969. 

(A) Constitution of India, Article 136 — 
Grant of special leave in Civil cases — • 
Effect — Entire case is not at large — 
Only those grounds, fit to be urged when 
leave to appeal is asked for, can be urged 
at final hearing. AIR 1930 SC 169, FolL 

(Para 2) 

(B) Constitution of India, Article 136 — 
Special leave to file appeal — When 
granted. 

Supreme Court does not generally 
grant special leave, unless it is shown 
that exceptional and special circumstances 
exists that substantial and grave in- 
justice has been done and that the case 
in question presents features of suffi- 
cient gravity to warrant a review of the 
decision appealed against. AIR 1950 SC 
453, FolL ^ (Para 2) 

Cases Referred: Chronological Paras 
\TEJ3fy KiR YJoO BE f? U7> = 

1950 SCR 453, Britain Singh v. 

State 2 

The Judgment of the Court was deli- 
vered by 

SHAH, J.: — This is an appeal against 
the orders of the High Court of Mysore 
setting aside an order passed by the Dis- 
trict Court adjudicating Respondents Nos. 
2 to 6 insolvents under the Mysore Insol- 
vency Act The appeal is filed with 
special leave. 

2- This Court has held in Britain Singh 
v. State, 1950 SCR 453 at p. 459 = (AIR 
1950 SC 169 at p. 172): “ Generally speak- 
ing this Court will not grant special leave, 
unless it is shown that exceptional and 
special circumstances exist that substan- 
tial and grave injustice has been done and 
that the case in question presents features 
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of sufficient gravity to warranty review 
of the decision appealed against”. It was 
also said in that case that the view that 
once an appeal has been admitted by spe- 
cial leave the entire case is at large and 
that the appellant is free to contest all 
the findings of fact and raise every point 
which could be raised in the High Court 
is wrong. Only those points can be urged 
at the final hearing of die appeal which 
are fit to be urged at the preliminary stage 
when leave to appeal is asked for. This 
principle was stated, it is true, in a crimi- 
nal case but it is of as much significance 
in civil cases as in the trial of criminal 
appeals. It is necessary to emphasise this 
because the learned counsel on behalf of 
the appellants has attempted to persuade 
us to reappredate the evidence and come 
to a conclusion different from the one re- 
corded by the High Court 

3. The appellants filed an application 

for adjudicating as insolvent Respondent 
No. 6 which is a partnership of which 
Respondents Nos 1 to 5 were alleged to 
be partners. It was alleged in the 
application (1) that Respondents 1 to 6 
had on February 17, 1962, executed a 

deed of simple mortgage in favour of the 
7th Respondent for a sum of Rs. 50,000 
which “constituted an act of insolvency 
and also a fraudulent transfer made with 
intent to give the said creditor a pre- 
ference over the general body of creditors 
and therefore, the mortgage was void 
under Section 54 of the Mysore In- 
solvency Act; (2) that on February 23, 
1902 Respondents 1 to 6 made a transfer 
of their properties to the 7th Respondent 
under a deed of trust for the benefit of 
the creditors; the execution of the deed 
of trust itself constituted an act of insol- 
vency; (3) that the respondents had de- 
parted from their place of business and 
bad set up business at another place and 
that they were generally found absent 
from their dwelling house and thereby 
they had prevented all means of communi- 
cation with them. 

4. The Trial Court held that the 1st 
Respondent was not a partner of the 6th 
Respondent firm and rejected the applica- 
tion against him hut ordered that Respon- 
dents Nos. 2 to 5 be adjudicated insolvents 
mainly on the finding that they had trans- 
ferred all or substantially all their pro- 
perties to a third person for the benefit 
of nis creditors generally. 

5. In appeal to the High Court of 
Mysore this finding was reversed and 
the High Court held that the act of in- 
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solvency alleged had not been proved. 
Prima fade the finding of the High Court 
is based upon the averments made in the 
petition and the evidence led before the 
Court and no substantial question of law 
arises. There was no averment in the 
petition filed by the appellants that 
Respondents Nos. 2-6 had made a transfer 
of all or substantially all their properties 
to a third person nor was there any allega- 
tion that they had transferred their pro- 
perties with intent to defeat or delay the 
general body of the creditors. In view 
of the defective pleading and the absence 
of reliable evidence the High Court 
came to the condusion that the act of 
insolvency pleaded under Section 6 (a) of 
the Mysore Insolvency Act was not made 
out. 

6. We do not think that that condu- 
sion of the High Court is liable to be 
challenged in an appeal to this Court 
with spedal leave. It is true that there 
was an averment in the petition that the 
respondents had shifted their place of 
business and had prevented communica- 
tion with them; but the Trial Court 
rejected that contention and the High 
Court was not called upon to deal with 
that question. Mr. Venkataranga Iyengar 
on behalf of the appellants, contended 
that in any case there was an averment in 
the petition that the mortgage dated 
February 17, 1962 was executed by the 
respondents in favour of the 7th Respon- 
dent and that mortgage constituted an 
act of insolvency and also a fraudulent 
transfer with a view to give that creditor 
a preference over the general body of 
creditors. That, according to Counsel, 
was a sufficient plea which attracted the 
application of Section 6 (a) of the Mysore 
Insolvency Act. But here again, the 
findin g of the High Court, in our judg- 
ment, is clear that there is no evidence to 
support the case made out that the 
mortgage in favour of the 7th Respon- 
dent dated February 17, 1962 was made 
with intent to defraud die creditors. 

7. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 669 
(V 57 C 131) 

(From Punjab: ILR (1968) 1 Punj 621) 

J. C. SHAH AND K. S. HEGDE, JJ. 

M/s. Silver Screen Enterprises, Appel- 
lant v. DevB Nandan Nagpal, Respon- 
dent. 

Civil Appeal No. 1896 of 1967, D/- 28- 
11-1969. 

Civil P. C. (1908), Order 23, Rule 3 
Provision of Rule 3 is mandatory — Com- 
promise between parties to withdraw 
appeal — Factum and validity of com- 
promise not disputed — Court must 
dismiss appeal — - ILR (1968) 1 Punj 621 
Reversed. (Para 3) 

The Judgment of the Court was deli- 
vered by 

HEGDE J. : — This appeal by special 
leave arises from the decision of the High 
Court of Punjab and Haryana in Civil 
Revision No. 189 of 1966 on its file. (Re- 
ported in ILR (1968) 1 Punj 621). The 
respondent is the owner of a Cinema 
House. That Cinema House had been 
leased to the appellant. The respondent 
filed an application under Section 13 (2) (i) 
of the East Punjab Urban Rent Restric- 
tion Act, 1949 (East Punjab Act 3 of 
1949) for the ejectment of the tenant on 
the ground of non-payment of rent. That 
application was dismissed by the Rent 
Controller. Against that order the res- 
pondent went up in appeal. At the same 
time there were several other litigations 
between the appellant and the respondent. 
By an agreement dated January 7, 1964, 
the appellant and the respondent settled 
all their pending disputes excepting one 
Regular First Appeal pending in the High 
Court of Punjab and Haryana. One of 
the disputes pending at that time was an 
application made by the appellant to the 
Rent Controller for fixing a fair rent for 
the Cinema House in question. As per 
the agreement the respondent was requir- 
ed to withdraw the appeal filed by him 
against the order dismissing his applica- 
tion to eject the appellant from the pre- 
mises in question. That agreement also 
provided that the appellant should with- 
draw his application for fixing a fair rent 
for that premises. The appellant accord- 
ingly withdrew his application but when 
the appeal in respect of the ejectment 
proceedings came up for hearing the res- 
pondent refused to withdraw the same. 
The appellant moved the court to dismiss 
the appeal on the strength of the com- 
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not in dispute. Hence the appellate court 
was bound to accept the same. That 
Court acted in accordance with law in 


promise referred to earlier. The appellate 
Court accordingly dismissed the appeal. 
As against that order the respondent went 
up in revision to the High Court. The High 
Court allowed that revision petition and 
set aside the order of the Appellate Court 
holding that there was no provision in the 
Code of Civil Procedure under which an 
appellant can be compelled to withdraw 
his appeal. 

2. The High Court did not hold 
against the correctness of the compromise 
put forward or as to its validity. The 
only ground on which the appeal was al- 
lowed was as mentioned earlier that the 
appellate court was incompetent to com- 
pel the appellant to withdraw his appeal. 
This conclusion ignored the fact that the 
appellate court could always dismiss an 
appeal on the ground that it has been 
settled out of Court. 

3. The compromise in question speci- 
fically says that the parties thereto have 
compromised all their disputes mention- 
ed therein including the two matters re- 
ferred to earlier. On the basis of that 
compromise both the appellant and the 
respondent were required to withdraw all 
tire pending proceedings excepting the 
one mentioned earlier. There is no dis- 
pute that one of the matters compromis- 
ed is that relating to the appeal with 
which we are concerned herein. Once a 
dispute is validly settled out of Court, it 
is open to a party to a litigation to move 
the Court to pass a decree in accordance 
with the compromise. Rule 3 of Order 23, 
of Code of Civil Procedure provides that 
where it is proved to the satisfaction of 
the Court that a suit (which expression 
includes an appeal) has been settled whol- 
ly or in part by any lawful agreement, 
die Court shall order such agreement^ 
compromise or satisfaction to be record- 
ed and shall pass a decree in accordance 
therewith so far as it relates to that suit 
This is a mandatory provision. It is some- 
what surprising that the High Court 
should have felt itself helpless under the 
circu m sta n ces of the case to do justice 
between the parties. Clause 12 of the 
'compromise provides that if die respon- 
dent does not carry out die terms of the 
compromise, he shall be hdd responsible 
for all the losses that the appellant may 
suffer because of its breach. This dause 
does not preclude the appellant from put- 
ting forward the compromise and asking 
the Court to dismiss the appeal in ac- 
cordance with its terms. Bom the factum 
and the validity of the compromise are 


dismissing the appeal. Hence the High 
Court was clearly wrong In Interfering 
with the judgment of the appellate court 

4. In the result this appeal is allowed 
and the decree and judgment of the High 
Court are set aside and that of the ap- 
pellate Court restored. The respondent 
shall pay the costs of the appellant in the 
High Court and in this Court 

Appeal allowed. 


AIR 1070 SUPREME COURT 670 
(V 57 C 132) 

(From: Orissa)* 

J. C. SHAH AND K. S. HEGDE, JJ. 

State of Orissa, Appellant v. Maharaja 
Shri B. P. Singh Deo, Respondent 

Civil Appeals Nos. 2258 and 2259 of 
1966, D/- 1-12-1969. 

Orissa Agricultural Income Tax Act 
(24 of 1947), Section 20 (4) — Best judg- 
ment assessment ■ — Power of — Power is 
not arbitrary — Assessment must bo 
based on some relevant material — • In- 
come-tax Act (1922), Sea 23 (4) — Cases 
Nos. 82 and S3 of 1963 (Orissa), Affirmed. 

(Para 4) 

The Judgment of the Court was deli- 
vered by 

HEGDE, J.: — These appeals by certi- 
ficate arise from the decision of the High 
Court of Orissa in Cases Nos. 82 and 83 
of 1963 on its file wherein the High Court 
J? e * erc £ e of its powers under Section 29 
(m) of the Orissa Agricultural Income-tax 
Act (to be hereinafter referred to as the 
Act) set aside the judgment of the Agri- 
cultural Income-tax Appellate Tribu- 
nal as well as that of the Assistant Col- 
iector of Agricultural Income-tax, SambaJ- 
PV r - 1 question for consideration is 
whether the High Court was justified Jn 
law in interfering with the order of the 
tribunal. 

2. These appeals relate to the assess- 
ment of the assessee under the Act for 
the years 1952-1953 and 1953-1954 The 
authority namely the Agricnltn- 


rely on the books of 


the 


account produced by 


assessee, assessed him on the basis 


of best of judgment. For the assessment 

'(Cases Nos. 82 and 83 of 1963 
(Orissa.) 
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year 1952-1953, he estimated his net in- 
come at Rs. 34,233/- and for the assess- 
ment year 1953-1954 at Rs. 35,100/- and 
levied tax on that basis. Aggrieved by 
that decision, the assessee went lap in ap- 
peal to the Assistant Collector of Agricul- 
tural Income-tax. The Assistant Collec- 
tor not only dismissed the appeal of the 
assessee but enhanced the assessable in- 
come for the year 1952-1953 by Rupees 
30,000/- and for the year 1953-1954 by 
Rs. 20,000/-, after giving notice to the as- 
sessee to show cause against the propos- 
ed enhancement The Tribunal affirmed 
that decision. 

3. The Assistant Collector, Agricultu- 
ral Income-tax called upon the assessee 
to produce the books mentioned in his 
notice. The assessee produced only some 
books out of those mentioned in the 
notice. The remaining books he did not 
produce. The Assistant Collector, for the 
reasons stated in his order, refused to 
place any reliance on the books produc- 
ed. In the result he rejected the addi- 
tional material placed before him. There- 
after he not only confirmed the assess- 
ment made, by the Agricultural Income- 
tax Officer but enhanced the same as 
mentioned earlier. As regards the assess- 
ment made by the Agricultural Income- 
tax Officer, there is no dispute at present 
The only question for consideration is 
whether the Assistant Collector of Agri- 
cultural Income-tax was justified in en- 
hancing the assessment made by the Agri- 
cultural Income-tax Officer. 

4. Apart from coming to the conclu- 
sion that the materials placed before him 
by the assessee were not reliable, the 
Assistant Collector has given no reason 
for enhancing the assessment His order 
does not disclose the basis on which he 
has enhanced the assessment The mere 
fact that the material placed by the as- 
sess ee before the assessing authorities is 
unreliable does not empower those au- 
thorities to make an arbitrary order. The 
power to levy assessment on the basis of 
best judgment is not an arbitrary power; 
it is an assessment on the basis of best 
judgment In other words that assessment 
must be based on some relevant material. 
It is not a power that can be exercised 
under the sweet will and pleasure of the 
concerned authorities. The scope of that 
power has been explained over and over 
again by this Court 

5. The Agricultural Income Tax Tri- 
bunal gave no reasons in its order for 
affirmin g the decision of the Assistant 


Collector. It appears to have been of the 
view that once the assessing authorities 
reject the material placed before them as 
being unreliable those authorities can pro- 
ceed to levy whatever tax they may levy. 
It failed to bear in mind the scope of 
the power of the assessing authorities to 
levy assessment on the basis of best judg- 
ment. Therefore the tribunal was deany 
in error in confirming the decision of the 
Assistant Collector. Hence the Hi gh 
Court was justified in interfering with 
the order of the tribunal. 

6. In the result these appeals fail and 
they are dismissed with costs — hearing 
fee one set 

Appeals dismissed. 


AIR 1970 SUPREME COURT 671 
(V 57 C 133) 

M. HIDAYATULLAH, C. J., A. N. Ray 
AND I. D. DUA, JJ. 

Bhrigunath Tewary (in W. P. No. 332 
of 1969), Ramlal Rajbhar (in W. P. No. 
347 of 1969), Petitioners v. The State of 
West Bengal, Respondent 

Writ Petns. Nos. 332 and 347 of 1969, 
D/- 1-12-1969. 

Public Safely — Preventive Detention 
Act (1950), Section 3 (2) — Detenu in- 
dulging in large-scale operations of steal- 
ing railway property — Impairing proper 
running of trains and communications, 
thereby — Relevant grounds for deten- 
tion. 

Where the detenu is found carrying on 
large-scale operations with a view to 
stealing railway stores and materials and 
thereby impairing the proper running of 
trains and communications, and prevent- 
ing die proper operation of railway faci- 
lities to the public, the grounds for his 
detention are relevant and the detention 
is not liable to be set aside. (Para 3) 

The Judgment of the Court was deli- 
vered by 

HIDAYATULLAH, C. J.:— These are 
two petitions under Article 32 of the 
Constitution seeking writs of Habeas 
Corpus against the detention of the 
petitioners under Section 3 (2) of the 
Preventive Detention Act. The facts in 
these two petitions are practically the 
same. We shall take up first the petition 
of Bhrigunath Tewary (Writ Petition 
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No. S32 of 1969). Ho was detained under 
the orders of the District Magistrate, 
Burdwan, passed on September 1, 1969 
under Section 3 (2.) of the Preventive 
Detention Act He was arrested a week 
later and the grounds were served on him 
the very same day. He made his re- 
presentation which was rejected by the 
Government and later by the Advisory 
Board. His detention has now been con- 
firmed and he petitions against his deten- 
tion. 

2. In the grounds which were furnish- 
ed to him, 4 matters are stated. He was 
seen in the act of removing railway stores 
and materials on 5-1-1969 in a truck. 
Later, on 9-4-1969, he was associated in 
a raid on a railway siding and the raid- 
ing party sio\e raSway Stores and mate- 
rials and carried them off in a truck. His 
name was being taken by his associates 
and it was presumed that he was one of 
the raiders. On 9-8-1969 in the early 
hours of the morning, he was arrested 
red-handed with a piece of brass with 
railway markings on it, which was ser- 
viceable railway material. Again, on 14- 
8-1969, two persons were arrested with 
some brass materials having railway 
markings on them and they confessed that 
they were taking them to the petitioner 
for sale. In the affidavit which has been 
sworn, it has been stated that the peti- 
tioner is a dangerous person who indulges 
In stealing railway stores and equipments 
essential for the running of trains and 
maintenance of railway communications, 
and by his activities has caused great loss 
to the railway administration and incon- 
venience to the general public. 

3. We have considered the matter 
from the ground of expedition which has 
to be observed in disposing of represen- 
tations etc., made by detenus. There is 
no evidence of any delay in this case. 
We have also considered it from the 
point of view of whether the grounds are 
germane to the detention for maintenance 
of services essential to the community. 
Affidavit shows that he is canying on 
large-scale operations with a view to 
stealing railway stores and materials and 
thereby impairing the_ proper running of 
trains and communications. x This is not 
a case in which a man steals something 
which is discarded by the railways and 
considered to be unserviceable 'He steals 
serviceable and useful parts o' railway 
equipments and thereby prevents Nth e pro- 
per operation of railway facflitiesYto the 
public. His activities cannot be looked at 


Desa Singh (Shah J.) A- LB. 

as isolated incidents. They must be con- 
sidered to be a part of an organised ope- 
ration in which not only this petitioner 
but also the other petitioner before us 
participated. They were found carrying 
away railway property not in small quan- 
tities but in trucks. In these circumstan- 
ces we cannot but hold that thegrounds 
are relevant to the detention. The peti- 
tion accordingly fails and will be dis- 
missed. 

4. As regards the remaining petitioner 
Ramlal Rajbhar (W. P. No. 347/69), it is 
sufficient to say that the grounds are 
identical. We see no reason to interfere 
in the case of this petitioner also. For 
the reasons we have already given, this 
petition also fails and will be dismissed. 

■petitions dismissed. 


Am 1970 SUPREME COURT 672 
(V 57 C 154) 

{From: Punjab) 

J. C. SHAH AND K. S. HECDE, JJ. 

Shauqin Singh and others, Appellants v. 
Desa Singh and others. Respondents. 

Civil Appeal No. 155 of 1967, D/- 4-12- 
1969. 

Displaced Persons (Compensation and 
Rehabilitation) Act (1954), Section 24 (1) 
and (2) ■ — Cancellation of allotment 
order — Powers of Chief Settlement Com- 
missioner . — Nature — Cancellation of 
allotment order without considering rele- 
vant evidence — Cancellation is liable to 
be set aside — Constitution of India, Arti- 
cle 226. 

The power of Chief Settlement Com- 
missioner under Section 24 (2) to cancel 
an allotment is judicial and ny the use 
of the expression “is satisfied” the Chief 
Settlement Commissioner is not made 
the final arbiter of the facts on which 
the conclusion is reached. The jurisdic- 
tion of the Chief Settlement Commis- 
sioner arises only if an allotment is ob- 
tained by means of fraud, false represen- 
tation or concealment of material facts. 
The relevant satisfaction is a jurisdic- 
tional fact on the existence of which alone 
the power may be exercised. A superior 
authority or the High Court in a writ 
petition would, therefore, be entitled to 
consider whether there was due satisfac- 
tion by the Chief Settlement Commis- 
sioner on materials placed before him and 
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that the order was made not arbitrarily, 
capriciously or perversely, (Para 6) 

Where the Chief Settlement Commis- 
sioner cancelled the allotment order on 
the ground that the Khasra Girdwari en- 
tries produced by the allottee were not 
genuine, without having the original 
Khasra Girdwari before him and with- 
out considering the relevant evidence, the 
order is liable to be set aside. Decision 
of Punjab High Court, Affirmed. 

(Para 8) 

The Judgment of the Court was deli- 
vered by 

SHAH, J.: — Ram Singh — originally a 
resident of District Lyallpur (now in West 
Pakistan), migrated to India in 1947 on 
the partition of the country. The Rehabi- 
litation Department allotted to Ram Singh 
an area of land in Village Raipur Arain, 
District Jullundar in lieu of the land 
which Ram Singh was compelled to aban- 
don. After the death of Ram Singh his 
sons respondents 1 to 3 complained to the 
Rehabilitation Department that Ram Singh 
was cultivating A grade land in District 
Lyallpur and was on that account entitl- 
ed to allotment of A Grade land, he had 
been allotted in Village Raipur Arain C 
Grade land which was mostly Banjar 
Cadim unfit for cultivation and subject to 
river erosion.- Respondents 1 to 3 in sup- 
port of their application tendered certi- 
fied extracts from Khasra-Girdwari for 
1957-58 showing that the land allotted to 
Ram Singh was subject to river erosion. 
The Land Claims Officer held an enquiry 
and called for a report from the Revenue 
authorities. The Patwari of the village, 
the Kanungo-Tahsildar and the Assistant 
Commissioner verified the recitals made 
in the application, and recommended the 
case of respondents 1 to 3 for allotment 
of other land. The Land Claims Officer 
cancelled the allotment of land to Ram 
Singh in village Raipur Arain and allott- 
ed in lieu thereof other land in District 
Hoshiarpur with "permanent rights”. Res- 
pondents 1 to 3 took possession of the 
land and started cultivation. They ins- 
talled wells and built houses on the land. 

2. In 1959 the question the Land 
Claims Officer recommended to the Chief 
Settlement Commissioner that the pre- 
vious order cancelling the allotment of 
land in favour of Ram Singh was made 
on the basis of "fabricated extracts from 
the Khasra-Girdwari”. The Chief Set- 
tlement Commissioner by order dated 
1970 S. C./43 V G — 6 


Singh (Shah J.) [Prs. 1-5] S. C. 673 

September 20, 1962, cancelled the allot- 
ment of land to respondents 1 to 3 in 
District Hoshiarpur. 

3. Respondents 1 to 3 then moved a 
petition before the High Court of Punjab 
under Article 226 of the Constitution for 
a writ quashing the order dated Septem- 
ber 20, 1962 of the Chief Settlement 
Commissioner. To this petition the pre- 
sent appellants were on their own appli- 
cation impleaded as parties. They claim- 
ed that they had purchased the land al- 
lotted to Ram Singh from the original al- 
lottee of the land under the orders made 
by the Land Claims Officer. 

4. Mahajan, J., dismissed the petition 
holding that respondents 1 to 3 obtained 
the order of exchange and cancellation of 
the previous allotment by relying upon 
“fabricated Khasra-Girdwari entries” and 
the Chief Settlement Commissioner acted 
properly in setting aside the order made 
by the Land Claims Officer. Against that 
order an appeal was preferred to the 
High Court under the Letters Patent. 

5. To determine whether the extracts 
from Khasra-Girdwari produced by 
respondents 1 to 3 with their application 
before the Land Claims Officer were "fab- 
ricated” the High Court called upon the 
State Government to produce the original 
Khasra-Girdwari for the year 1957-58, but 
the State did not produce the record on 
the somewhat specious plea that the 
Khasra-Girdwari was “not traceable”. The 
State also relied upon an affidavit of the 
Deputy Secretary to the Government of 
Punjab, Rehabilitation Department, stat- 
ing that the order of exchange was ob- 
tained by respondents 1 to 3 on the basis 
of incorrect Khasra-Girdwari entries and 
that the Tahsildar had signed the copy of 
the Khasra-Girdwari produced by respon- 
dents 1 to 3 without comparing them with 
the originals as required under the orders 
of Government. The High Court observ- 
ed that the Deputy Secretary to the Gov- 
ernment of Punjab, Rehabilitation Depart- 
ment, had no personal knowledge and his 
assertion that the exchange was obtained 
on the basis of incorrect entries in Khasra- 
Girdwari was not evidence which sup- 
ported the claim that the extracts produc- 
ed were not genuine. The High Court 
accordingly reversed the order holding 
that there was no evidence to show that 
Khasra-Girdwari entries which were pro- 
duced by the respondents 1 to 3 before 
the Land Claims Officer on which the pre- 
vious allotment was cancelled were not 
true extracts. The High Court relied 
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upon the report made by the Patwari, 
Kanungo-Tahsildar and the Assistant 
Commissioner and held that the cla im 
made by respondents 1 to 3 that the lands 
allotted to them were “poor quality lands" 
and it was “difficult to earn any liveli- 
hood out of those lands" was correct 
With certificate granted by the High 
Court the appellants have appealed to 
this Court 

6. Section 24 (2) of the Displaced 
Persons (Compensation & Rehabilitation) 
Act 44 of 1954 confers authority upon 
the Chief Settlement Commissioner to 
revise die orders of subordinate autho- 
rities. In so far as it is relevant it pro- 
vides: 

“Without prejudice to the generality of 
the foregoing power under sub-section (1), 
if the Chief Settlement Commissioner is 
satisfied that any order for payment of 
compensation to a displaced person or 
any lease or allotment granted to such a 
person has been obtained by him by 
means of fraud, false representation or 
concealment of any material fact, then, 
notwithstanding anything contained in 
this Act, the Chief Settlement Commis- 
sioner may pass an order .... cancell- 
ing the lease or allotment granted to him 

The Chief Settlement Commissioner has, 
therefore, power under sub-section (2) to 
cancel an allotment if he is satisfied that 
the order of allotment of land had been 
"obtained by means of fraud, false 
representation or concealment of any 
material fact” The power is judicial and 
by the use of the expression “is satis- 
fied ” the Chief Settlement Commissioner 
is not made the final arbiter of the facts 
on which the conclusion is reached. The 
jurisdiction of the Chief Settlement Com- 
missioner arises only if an allotment is 
obtained by means of fraud, false 
representation or concealment of material 
facts. The relevant satisfaction is a juris- 
dictional fact on the existence of which 
alone the power may be exercised. A 
superior authority or the High Court in 
a writ petition would, therefore, be entitl- 
ed to consider whether there was due 
satisfaction by the Chief Settlement Com- 
missioner on materials placed before him 
and that the order was made not arbi- 
trarily, capriciously or perversely. 

7 The Chief Settlement Commissioner 
had apparently called for the Jamabandi 
for the year 1957-58 but it was represent- 
ed that it was missing. He however. 


relied upon, the Khasra-Girdwari for 
1950-51 to 1955-56 and held that some 
parts of the land of the village were 
under cultivation and on that basis he 
observed that the Enquiry Officer had 
come to the conclusion that the copies 
of the Khasra-Girdawaii on the basis of 
which exchange had been obtained were 
forged and the exchange was liable to 
be set aside. Even the entries in the 
Khasra-Gird awari of the earlier years 
showed that large areas of lands of the 
village were not capable of full cultiva- 
tion. There were again the reports of 
the Patwari, Kanungo-Tahsildar and 
the Assistant Commissioner that the lands 
in the village were in danger of being 
eroded by the action of the river Sutlej, 
that the displaced persons who were 
allottee of the lands were in danger of 
being deprived of their lands and that 
alternative allotment of land be made to 
respondents 1 to 3. The revenue autho- 
rities had reported that in the village 
there was a total area of 1102 acres of 
cultivable land out of which about 822 
acres had been rendered uncultivable and 
only 280 acres remained cultivable. It 
appears further that when the river Sutlej 
was in floods it was difficult to save even 
the abad land, that the residents of the 
village were permanently in danger of 
river erosion and that the Kanungo- 
Tahsildar regarded the condition of all 
the allottees as “miserable". The Chief 
Settlement Commissioner did not refer to 
the report of the Kanungo-Tahsildar and 
the Assistant Commissioner on the basis 
of which the Land Claims Officer had 
cancelled the original allotment. 

8. It is dear that the Chief Settlement 
Commissioner without having the original 
Khasra-Gird awari before him and with- 
out considering the relevant evidence 
came to the condusion that the entries 
produced before the Land Claims Officer 
in support of their application for cancel- 
lation of the allotment were “not 
genuine". There is in the order of the 
Chief Settlement Commissioner no re- 
ference to any evidence which may 
support this condusion. The order of the 
Chief. Settlement Commissioner being 
quasi-judicial in character and his satis- 
faction not being decisive of the matter, 
the High Court, in our view, was justi- 
fied in holding that the condusion of 
the Chief Settlement Commissioner, that 
the respondents 1 to 3 were guilty of 
fraud, was based on no evidence and the 
Court was competent to set aside the 
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order of the Chief Settlement Commis- 
sioner. 

9. The appeal fails and is dismissed 
yrith costs. 

Appeal dismissed. 
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M. HIDAYATULLAH, C. J., J. M. 

SHELAT, C. A. VAID1ALINGAM, 

A. N. GROVER AND A. N. RAY, JJ. 

Jayanarayan Sukul, Petitioner v. State 
of West Bengal, Respondent 

Writ Petn. No. 258 of 1969, D/- 5-11- 
DL969. 

Public Safety — Preventive Detention 
Act (1950), Sections 7, 10 — Representa- 
tion of detenus — Procedure as to — 
Appropriate Government must itself ex- 
peditiously exercise judgment thereon be- 
fore forwarding it to Advisory Board — 
Constitution of India, Article 226 (5). 

Broadly stated, four principles are to 
be followed in regard to representation 
of detenus. First, the appropriate autho- 
rity is bound to give an opportunity to 
the detenu to make a representation and 
to consider the representation of the de- 
tenu as early as possible. Secondly, the 
consideration of the representation of the 
detenu by the appropriate authority is 
entirely independent of any action by the 
Advisory Board including the considera- 
tion of the representation of the detenu 
by the Advisory Board, Thirdly, there 
should not be any delay in the matter of 
consideration. It is true that no hard 
and fast rule can be laid down as to the 
measure of time taken by the appropri- 
ate authority for consideration but it has 
to be remembered that the Government 
has to be vigilant in the governance of 
the citizens. A citizen’s" right raises a 
correlative duty of the State. Fourthly, 
the appropriate Government is to exercise 
its opinion and judgment on the repre- 
sentation before sending the case along 
with the detenus representation to the 
Advisory Board. If the appropriate Gov- 
ernment will release the detenu the Gov- 
ernment will not send the matter to the 
Advisory Board. If however the Gov- 
ernment will not release the detenu the 
Government will send the case along with 
the detenu’s representation to the Advi- 
sory Board. If thereafter the Advisory 
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Board will express an opinion in favour 
of release of the detenu the Government 
will release the detenu. If the Advisory 
Board will express any opinion against the 
release of the detenu the Government may 
still exercise the power to release the 
detenu. (Case law discussed.) 

(Para 20) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 97 (V 57) = 

W. P. No. 377 of 1968 D/- 
1-5-1969, Pankaj Kumar Chakravarty 
v. State of W. B. 11, 12 

(1970) AIR 1970 SC 269 (V 57) = 

W. P. No. 102 of 1969 D/- 4-8- 
1969, Shyamal Chakravarty v. 

Commr. of Police, Calcutta 14, 15 
(1969) AIR 1969 SC 1028 (V 56) = 

W. P. No. 327 of 1968 D/- 31-1- 
1969 = 1969 Cri LJ 1446, Sk. 

Abdul Karim v. State of W. B. 10, 17 
(1969) W. Ps. Nos. 198, 205 and 206 
of 1969, D/- 2-9-1969 = 1969-2 
SCWR 439, In re Durga Show 17 
(1969) W. P. No. 246 of 1969, D/- 10- 
9-1969 = 1969-2 SCWR 529, 

Khairul Haque v. State of 
W. B. 13, 15, 16, 19 

Miss S. Chakravarty, Advocate, amicus 
curiae, for Petitioner; Mr. S. P. Mitra, Ad- 
vocate and Mr. G. S. Chatterjee, Advo- 
cate, for Mr. Sukumar Basu, Advocate, 
for Respondent. 

The Judgment of the Court was deli- 
vered by 

RAY J. : The petitioner made an appli- 
cation under Article 32 of the Constitu- 
tion requiring the respondent to show 
cause as to why the petitioner should not 
be released, 

2. At the conclusion of the hearing of 
this petition on 15 October, 1969 we 
directed the release of the petitioner and 
stated that the reasons would be given 
later on. We are s taring our reasons for 
the order. 

3. On 5th June, 1969 the District 
Magistrate 24-Parganas, West Bengal 
made an order under Section 3 (2) of the 
Preventive Detention Act, 1950 (herein- 
after called the Act) for the detention of 
the petitioner. On 7th June, 1969 the 
petitioner was arrested and on the same 
day grounds of detention were served 
on the petitioner. On 9th June, 1969 in- 
formation was given to the State Govern- 
ment. On 14th June, 1969 the Governor 
was pleased to approve the order of 
detention and on the same day tire 
Governor sent the report to the Central 
Government under Section 3 (4) of the 
Act together with the grounds of deten- 
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tion. On 23rd June, 1969 the petitioner 
made a representation to the State Gov- 
ernment. On 1st July, 1969 the State Gov- 
ernment placed the case of the petitioner 
before the Advisory Board under Sec- 
tion 9 of the Act together with the said 
representation. On 13th August, 1969 
the Advisory Board after consideration 
of the materials placed before it was of 
the opinion that there was sufficient cause 
for the detention of the petitioner. On 
19th August, 1969 the State Government 
is alleged to have rejected the petitioner’s 
representation. By an order dated 26th 
August, 1969 the Governor was pleased 
to confirm the order of detention of the 
petitioner, 

4. The only contention on behalf of 
the petitioner was that though the peti- 
tioner made the representation on 23rd 
June, 1969 the Government did not con- 
sider the said representation with rea- 
sonable and proper expedition. 

5. On behalf of the State of West 
Bengal it was contended first that the 
matter was referred to the Advisory Board 
along with the petitioners representa- 
tion and the State Government consider- 
ed the report of the Advisory Board and, 
secondly, the affidavit of Rathindra Nath 
Sen Gupta affirmed on 19th September, 
1969 will show that enquiries were made 
after the petitioner had made the repre- 
sentation and the Government therefore 
considered the representation. 

6. The affidavit of Rathindra Nath 
Sen Gupta is of little value. The depon- 
ent stated first that he caused further en- 
quiries to be made through the Superin- 
tendent, Railway Police alter he had re- 
ceived the representation of the peti- 
tioner from the State Government, second- 
ly, that the Superintendent, Railway 
Police took a little time to submit a re- 
port, thirdly, the deponent after being 
satisfied about anti-social activities of the 
petitioner informed the State Govern- 
ment on 12th August, 1969 to the effect 
that he did not recommend the release 
of the petitioner, and, fourthly, that the 
State Government on 19th August, 1969 
rejected the petitioners representation. 
There fa no affidavit by the Superinten- 
dent of Police, Sealdah .who is alleged to 
have made further enquiries. One will 
look in vain into the affidavit of die de- 
ponent to find out as to when the de- 
ponent entrusted the said enquiry to the 
Superintendent, Railway Police and fur- 
ther as to what time was taken for en- 
quiry and report. The Court fa entitl- 
ed to know the time and the steps taken 


along with the nature of the enquiry. 
The importance of the matter lies in the 
fact that it is a case of preventive deten- 
tion and the personal liberty of a citizen 
is under consideration of the State Gov- 
ernment. The State Government fa, there- 
fore, bound to give the utmost informa- 
tion to this Court. 

7. The Preventive Detention Act con- 
fers powers on the Central Government 
or the State Government to make an order 
for detention of a person. The order of 
detention can be passed by the District 
Magistrate or the Additional District 
Magistrate or the Commissioner of Police 
or the Collector. When an order fa made 
by any of these Officers he shall forth- 
with report the fact to the State Govern- 
ment to which he is subordinate together 
with the grounds and no such order shall 
remain in force for more than 12 days 
after the making of the order unless it 
fa approved by the State Government 
The State Government shall, as soon as 
may be, report the fact to the Central 
Government. Under Section 7 of the Act 
grounds of order of detention are to be 
disclosed to the persons affected by the 
order not later than 5 days front the date 
of detention and the Act further requires 
to afford the person affected by the order 
the earliest opportunity of making a re- 
presentation against the order to the ap- 
propriate Government. In the present 
petition, we are concerned with the scope 
and intent of Section 7 of the Act in re- 
gard to the representation made by the 
petitioner. 

8. Section 8 of the Act contemplates 
constitution of Advisory Boards. Section 
9 requires the appropriate Government 
within 30 days from the date of detention 
to place the grounds and the representa- 
tion, if any, before the Advisory Board. 
The Advisory Board under Section 10 fa 
to consider the materials and if the Board 
considers it essential to hear the person 
concerned who desires to be heard, the 
Board will hear the person and make the 
report. Section 11 of the Act states that 
the Government may confirm the deten- 
tion order if the Advisory Board gives an 
opinion to that effect. Under Section 13 
of the Act the State Government may re* 
voke an order passed by its officers and 
the Central Government may revoke an 
order made by the State Government. 

9. Counsel on behalf of the State of 
West Bengal contended that the matter 
was referred to the Advisory Board along 
with the representation of the detenu 
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dated 23rd June, 1969 and the State Gov- 
ernment on 10th August, 1969 rejected 
the representation of the petitioner and 
thus discharged itb duty. This contention 
has to be examined in the light of Arti- 
cle 22 of the Constitution ana the provi- 
sions of the Act 

10. There have been five recent deci- 
sions of this Court on the provisions of 
this Act particularly in regard to the 
right of the detenu to have his represen- 
tation considered by the appropriate Gov- 
ernment and the obligation of the appro- 
priate Government in that behalf. In Sk. 
Abdul Karim v. The State of West Ben- 
gal, W. P. No. 327 of 1968, D/- 31-1- 

1969 = (AIR 1969 SC 1028) this Court 
held that the appropriate Government 
could not be said to discharge the obliga- 
tion merely by forwarding the represen- 
tation of the detenu to the Advisory 
Board. Article 22 of the Constitution 
guarantees the right of a detenu to have 
a proper consideration of the represen- 
tation by the appropriate authority. 

11. In the case of Pankaj Kumar Cha- 
karabarty v. State of West Bengal, W. P. 
No. 377 of 1968, D/- 1-5-1969 = (AIR 

1970 SC 97) this Court put in the fore- 
front the distinction between the twin 
obligations of the appropriate authority 
under Sections 7 and 8 of the Act. The 
appropriate Government is to consider 
the representation of the detenu inasmuch 
as Section 7 of the Act speaks of afford- 
ing the detenu the earliest opportunity of 
making a representation against the order 
of detenu. The obligation of the appro- 
priate authority to consider the represen- 
tation of the detenu under Section 7 of 
the Act is entirely independent of any 
action of the Advisory Board or any con- 
sideration by the said Board of the re- 
presentation of the detenu. In the case of 
Pankaj Kumar Chakrabarty, W. P. No. 377 
of 1968, D/- 1-5-1969 = (AIR 1970 SC 97) 
(supra) this Court observed: “The peremp- 
tory language in clause (5) of Article 22 
of the Constitution and Section 7 of the 
Act would not have been necessary if the 
Board and not the Government had to con- 
sider the representation". 

12. -There is another reason why the 
appropriate Government is required to 
consider on its own the representation of 
the detenu. If the consideration of the 
representation of the detenu by the Board 
sufficed the constitutional guarantee Sec- 
tion 7 of the Act would be robbed of its 
content. In Pankaj Kumar Chakrab arty’s 
case, W. P. No. 377 of 1968, D/- 1-5-1969 


= (AIR 1970 SC 97) (supra) this Court 
emphasised the aspect that the represen- 
tation was addressed to the Government 
and not directly to the Advisory Board 
and it was for the reason that the appro- 
priate authority was to exercise its opinion 
and judgment in an independent and 
honest manner. 

13. It, therefore, follows that the ap- 
propriate authority is to consider the re- 

resentation of the detenu uninfluenced 
y any opinion or consideration of the 
Advisory Board. In the case of Khairul 
Haque v. State of West Bengal, W. P. 
No. 246 of 1969, D/- 10-9-1969 (reported 
in 1969-2 SCWR 529) this Court observ- 
ed that “it is implicit in the language of 
Article 22 that the appropriate Govern- 
ment, while discharging its duty to con- 
sider the representation cannot depend 
upon the views of the Board on such re- 
presentation”. The logic behind this pro- 
position is that the Government should 
immediately consider the representation' 
of the detenu before sending the matter 
to the Advisoiy Board and further that 
such action will then have the real fla- 
vour of independent judgment. 

14. In the case of Shyamal Chakra- 
varty v. Commissioner of Police, Calcutta, 
W. P. No. 102 of 1969 D/- 4-8-1969 = 
(AIR 1970 SC 269) one of the conten- 
tions was that the detenu’s representation 
was not considered by the Government. 
There the facts were these. The detenu 
was arrested on 13th November, 1968. 
On 8th January, 1969 the Governor was 
pleased to confirm the order of deten- 
tion after the Advisory Board had given 
opinion that there was sufficient cause 
for detention of the petitioner. The de- 
tenu thereafter on 13th or 16th January, 
1969 made a representation. On 1st April, 
1969 the Commissioner of Police inform- 
ed the Home Department that he did not 
recommend the release of the petitioner. 
On 28th March, 1969 notice was issued 
under Article 32 of the Constitution to 
the Commissnoner of Police and to the 
State Government to show cause why the 
petitioner should not be set at liberty. It 
is curious that even when Shyamal’s case, 
W. P. No. 102 of 1969, D/- 4-8-1969 = 
(AIR 1970 SC 269) (supra) was heard in 
this Court on 4th August, 1969 the repre- 
sentation of the petitioner could not be 
traced. This Court did not accept the 
contention of the petitioner that there 
was any breach of Section 7 of the Act 
on consideration of the facts that the de- 
tenu did not choose to make a representa- 
tion till after the Advisory Board had 
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dealt with the matter and further that the 
State Government was in the process of 
dealing with the representation and the 
detenu did not state that the grounds of 
detention were false. This Court con- 
cluded in the case of Shyamal Chakra- 
varty, W. P- No. 102 of 1969, D/- 4-8- 
1969 = (AIR 1970 SC 269) (supra) by 
stating that the State Government would 
deal with the representation and pass a 
suitable order. 

15. When the present Writ Petition 
came up for hearing on 80th September, 
1909 before the Bench consisting of Sikri, 
Mitter and Reddy, JJ., the matter was 
referred for decision by a larger Bench 
to consider as to what would be the ques- 
tion of period within which the Govern- 
ment could dispose of the representation 
of the detenu because it was felt that 
there was an apparent conflict between 
the cases of Shyamal Chakravarty, W. P. 
No. 102 of 1969, D/- 4-8-1969 = (AIR 
1970 SG 269) and Khair ul Haque, W. P. 
No. 246 of 1969, D/- 10-9-1969 (reported 
in 1969-2 SCWB 529) (supra). 

16. In view of the fact that there is a 
fundamental right of the detenu to have 
the representation considered by the ap- 
propriate Government such right will be 
rendered meaningless if the Government 
will not deal with the matter expeditious- 
ly but at its own will and convenience. 
In the case of Khairul Haque, W. P. No. 
246 of 1969, D/- 10-9-1969 (reported in 
1969-2 SCWR 529) (supra) the petitioner 
made a representation on 23ra June, 
1969. The Advisory Board made its re- 
port on 11th August, 1969. On 12th 
August, 1969 the Governor confirmed the 
order of detention. On 29th August, 
1969 the Governor rejected the petition- 
ers represmtation. The delay was not 
explained in that case. The disposal of 
the representation by the Government 
after the receipt of the Report of the Advi- 
sory Board was found by this Court to 
raise a doubt there whether the Govern- 
ment considered the representation in an 
independent manner. This independent 
consideration by the appropriate Govern- 
ment is implicit in Article 22 of the Con- 
stitution. 

17. In the case of Durga Show, W. 
Ps. Nos. 198, 205 and 206 of 1069, D/- 2~ 
9-1969 ~ (reported in 1969-2 SCWR 439) 
three petitioners were set at liberty. 
There the representation of one detenu 
was received oh 29th May, 1969, and was 
refected on 11th August, 1969. In ano- 
ther case the representation of the detenu 
was received on 18th June, 1969 and was 
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rejected by the Government on 16th 
August, 1969. In the third case the re- 
presentation of the detenu was received 
on 28th June, 1969 and was rejected on 
14th July, 1969. In the case of Durga 
Show, W. P. Nos. 198, 205, 208 of 1969, 
D/- 2-9-1969 = (reported in 1969-2 SCWR 
439) (supra) the opinion of this Court in 
the case of Sk. Aodul Karim, W. P. No, 
327 of 1968, D/- 31-M969 = (AER 1969 
SC 1028) (supra) was re-stated by em- 
phasising the legal obligation of the ap- 
propriate Government to consider the re- 
presentation of the detenu “as soon as it 
is received by it*. 

18. It is established beyond any mea- 
sure of doubt that the appropriate autho- 
rity is bound to consider the representa- 
tion of the detenu as early as possible. 
The appropriate Government itself is 
bound to consider the representation as 
expeditiously as possible. The reason 
for immediate consideration of the repre- 
sentation is too obvious to be stressed. 
The personal liberty of a person is at 
stake. Any delay would not only be an 
irresponsible act on the part of the appro- 
priate authority but also unconstitutional 
because the Constitution enshrines the 
fundamental right of a detenu to have his 
representation considered and it is impera- 
tive that when the liberty of a person is 
in peril immediate action should he taken 
by the relevant authorities. 

19. No definite time can be laid down 
within which a representation of a detenu 
should be dealt with save and except that 
it is a constitutional right of a detenu to 
have his representation considered as ex- 
peditiously as possible. It will depend 
upon the facts and circumstances of each 
case whether the appropriate Govern- 
ment has disposed of the case as expedi- 
tiously as possible for otherwise in the 
words of Shclat, J. who spoke for this 
Court in the case of Khairul Haque, W. 
P. No. 246 of 1969, D/- 10-9-1969 = (re- 
ported in 1969-2 SCWR 529) (supra) “it 
is obvious that the obligation to furnish 
the earliest opportunity to make a repre- 
sentation loses both its purpose and 
meaning’’. 

20. Broadly stated, four principles are 
to be followed in regard to representation 
of detenus. First, the appropriate authority 
is bound to give an opportunity to the 
detenu to make a representation and to 
consider the representation of the detenu 
as early as possible. Secondly, the conside- 
ration of the representation of the detenu 
by the appropriate authority is entirely 
independent of any action by the Advisory 
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[representation of the detenu by the 
Advisory Board. Thirdly, there should 
[not be any delay in the matter of con- 
sideration. It is true that no hard and 
[fast rule can be laid down as to measure 
of time taken by the appropriate autho- 
irity for consideration but it has to be re- 
membered that the Government has to be 
vigilant in the governance of the citizens. 
A citizen’s right raises a correlative duty 
of the State. Fourthly, the appropriate 
Government is to exercise its opinion and 
judgment on the representation before 
sending the case along with the detenu’s 
representation to the Advisory Board. If 
[the appropriate Goemment will release 
the detenu the Government will not send 
the matter to the Advisory Board. If 
[however the Government will not release 
the detenu the Government will send the 
case along with the detenu's representa- 
tion to the Advisory Board. If there- 
after the Advisory Board will express an 
opinion in favour of release of the detenu 
the Government will release the detenu. 
If the Advisory Board will express any 
opinion against the release of the detenu 
the Government may still exercise the 
'power to release the detenu.. 

21. In the present case, the State of 
West Bengal is guilty of infraction of the 
constitutional provisions not only by in- 
ordinate delay of the consideration of the 
representation but also by puting off the 
consideration till after the receipt of the 
opinion of the Advisory Board. As we 
have already observed there is no ex- 
planation for this inordinate delay. The 
Superintendent who made the enquiry 
did not affirm an affidavit. The State 
has given no information as to why this 
long delay occurred. The inescapable 
conclusion in the present case is that the 
appropriate authority failed to discharge 
its constitutional obligation by inactivity 
and lack of independent judgment. 

22. The petition is, therefore, allow- 
ed. The petitioner is set at liberty. 

Petition allowed. 
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(From: Allahabad) 

J. C. SHAH AND K. S. HEGDE, JJ. 
State of U. P., Appellant v. Om Pra- 
kash Gupta, Respondent. 

Civil Appeal No. 1731 of 1967, D/- 28- 
10-1969. 
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(A) Constitution of India, Art 811(2) 
— Enquiry under — Non-observance of 
principles of natural justice by Domestic 
Tribunal — - Court in judging its effect 
must see whether it results in deflecting 
course of justice. 

It is true that an enquiry under Sec- 
tion 311(2) of the Constitution, must bo 
conducted in accordance with the princi- 
ples of natural justice. Those principles 
are not embodied principles. What prin- 
ciple of natural justice should be applied 
in a particular case depends on the facts 
and circumstances of that case. All that 
the courts have to see is whether the non- 
observance of any of those principles in a 
given case is likely to have resulted in 
deflecting the course of justice. (Para 10) 

(B) Constitution of India, Arts. 226, 

311 — Natural justice — Departmental 
enquiry — Statements of witnesses record- 
ed in absence of delinquent servant — i 
Statements made available to him there- 
after — Opportunity to cross-examine 
witnesses given — Rules of natural jus- 
tice not violated. AIR 1963 SC 375, ReL 
on. (Para 12) 

(C) Constitution of India, Arts. 311(2) 
and 166 — Substantial charge of mis- 
demeanour against public servant establish- 
ed — High Court setting aside dismissal 
on ground of non-compliance of Art. 166 
(1) and (2) — Setting aside of dismissal 
held not proper — Decision of All H. C. 
Reversed; AIR 1963 SC 779 and AIR 1955 
SC 160 and AIR 1964 SC 1823, Foil. 

(Para 8) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1823 (V 51) - 
1964-6 SCR 368, Chitralekha v. 

State of Mysore 17 

(1963) AIR 1963 SC 375 (V 50) = 

1963-2 SCR 943,- State of Mysore v. 
Shivabasappa 12 

(1963) AIR 1963 SC 779 (V 50) = 

(1.963) Supp 1 SCR 648, State of 
Orissa v. Bidyabhushan Mohapatra 8 

(1958) AIR 1958 SC 300 (V 45) = 

1958 SCR 1081, Khemchand v. 

Union of India 9 

(1955) AIR 1955 SC 160 (V 42) = 

1955 SCR 1011, P. Joseph John v. 

State of Trav-Co. 17 

The Judgment of the Court was deli- 

vered by 

HEGDE, J.: The respondent Om Pra- 
kash Gupta was successful in the U- P. 
Civil Service (Executive) Competition held 
in 1940. He joined the service on June 
20, 1940. Thereafter he was confirmed 
in due course. After serving in some dis- 
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trfcts in U. P. he was posted to Lakhim- 
pur iCheri in July, 1944. He joined there 
as S. D. O. on July 20, 1944. On the basis 
of a report submitted by his Deputy Com- 
missioner on August 20, 1944, the Gov- 
ernment placed him under suspension on 
August 23, 1944. Mr. Bishop, the Com- 
missioner, Lucknow Division was appoint- 
ed as the enquiry officer to enquire into 
the allegations made against the respon- 
dent He framed the following four 
charges against him. 

(1) That on or about August 15, 1944, 
one Mst. Jamila was presented before you 
in Court by the police under a warrant 
under Section 100, Cr. P. C. You did not 
decide the case on tho 15th August but 
postponed it to the 19th August 1944 mak- 
ing over the girl to the custody of one 
Hafiz Habib Beg. On 17th of August 
you sent for Mst. Jamila from the house 
of Hafiz Habib Beg at about 7 p.m. 
through your orderly Jangu Khan and de- 
tainea the girl at your house for immoral 
purposes. Next morning the girl express- 
ed a desire to go with her father who 
came to receive her at your house but 
you did not allow her to do so and again 
sent back the girl to the house of Hafiz 
Habib Beg. 

(2) That on or about August 10, 1944, 
the police, on the complaint of one Puttu- 
lal produced before you one Mst. Gunga 
Kurmin for whose auest you had issued 
a wan-ant under Section 100, Cr. P. C. 
You directed hist Gunga and Puttu Lai 
to be escorted to your house by your 
orderly Jangu Khan. You sent away 
Puttu Lai and detained Mst Gunga alone 
at your house for about two hours evi- 
dently to use her for immoral purposes. 

J 3) That sometime in the last week of 
y, 1944, a girl named Taqderan was 
produced before you under a warrant of 
arrest issued by you under Section 100, 
Cr. P. C. but you asked the parties to 
present the girl after court hours at your 
house. When the girl was brought to 
your house you asked the people accom- 
panying her to stay outside and took the 
girl alone inside your house under the 
pretext of recording her statement and 
detained her there for two hours evident- 
ly to use her for immoral purposes. 

(4) That in all these three cases you 
conducted yourself in a manner unbe- 
coming of an officer of the U. P. G. S. 
and, therefore, you are asked to show 
cause why you should not be dismissed 
from service." 

2. These charges were duly served on 
the respondent Thereafter Mr. Bishop 
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held an enquiry on the basis of those 
charges in die presence of the respondent 
He came to the conclusion that the res- 
pondent was guilty of all the charges 
though he found that there is no positive 
evidence of any immoral act on ms part 
The Government accepted those findings 
and after obtaining the concurrence of 
P. S. C. dismissed the respondent 
3. The respondent thereupon filed a 
suit on December 4, 1948, challenging on 
various grounds, the validity of the order 
dismissing him. The learned Judge who 
tried the suit set aside the order of dis- 
missal on the sole ground that a second 
show cause notice as required by Sec- 
tion 240 of the Government of India Act; 
1935 had not been given. This decision was 
upheld in appeal both by the High Court 
as well as by this Court In its judgment, 
the trial Court had observed that it was 
open to the Government to continue the 
second stage of the enquiry in accordance 
with law. On April 12, 1949, the Govern- 
ment set aside the order of dismissal made 
by it on November 25, 1944. At about 
the same time it issued a notice to the 
respondent calling upon him to show 
cause why he should not bo dismissed 
from service on the basis of tho findings 
reached by the enquiry Officer. By that 
notice he was required to show cause 
against the proposed punishment by May 
81, 1949. That notice was served on the 
appellant on April 30, 1949. On receipt 
of that notice, the respondent wrote to 
the Government requesting that he may 
be allowed time upto July 31, 1949 to 
show cause against the proposed punish- 
ment But the Government granted him 
time only upto June 25, 1949. He was 
told that no further time will be given 
to him and if he failed to show cause by 
that time, it will be deemed that he has 
no cause to show. Despite this warning, 
the respondent did not show cause against 
the proposed punishment. On the other 
hand he challenged the Government’s right 
to call upon him to show cause against 
the proposed punishment as he proposed 
to_ file an appeal against the order of the 
trial Court in so far as that Court did not 
uphold his contention that the enquiry 
held by Mr. Bishop was wholly vitiated. 
Thereafter the Government proceeded ex 
parte. It accepted the report of the en- 
quiry officer, came to a tentative conclu- 
sion that the respondent should be dis- 
missed; it consulted the Public Service 
Commission afresh and dismissed the ap- 
pellant by its order dated August 30, 
1949. That order reads thus: 
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‘'Government of the United Provinces 
Appointment (A) Department 
Notification 

Dated Lucknow, August 30, 1949 

No. 4795/IIA-125-1948 
With effect from August 30, 1949, Shri 
Om Prakash Gupta, Deputy Collector, 
under suspension is dismissed from ser- 
vice. 

Sd/- 

Bhagwan Sahay 

Chief Secretary.” 

As a result of the aforementioned order 
another round of litigation started which 
has culminated in this appeal. The res- 
pondent challenged the impugned order 
in Civil Suit No. 14 of 1953 in the Court 
of II Addl. Civil Judge, Allahabad on vari- 
ous grounds. The plaint filed by him is 
prolific. That plaint as amended covers 
twenty closely printed pages. Most of 
the grounds taken in the plaint are 
irrelevant and have no bearing on the 
issues arising for decision. Several of the 
grounds alleged against the preliminary 
enquiry held by the Deputy Commissioner 
as well as the formal enquiry held by 
Mr. Bishop are petty and deserve no seri- 
ous consideration. 

4. It is unfortunate that the trial court 
did not bear in mind the scope of a suit 
challenging the validity of a departmental 
enquiry held against a government ser- 
vant. That court does not appear to 
have borne in mind that a member of 
Civil Service in India prior to January 26, 
1950 held office during the pleasure of 
the Crown and that the only safeguard 
he had was the procedural safeguard 
guaranteed under sub-section (2) of Sec- 
tion 240 of the Government of India Act, 
1935. A perusal of the judgment of the 
trial court shows that that court consti- 
tuted itself as an appellate court over 
the enquiry officer. It admitted evidence 
to show that the findings reached by the 
enquiry officer are incorrect. It took 
upon itself the responsibility of reassess- 
ing the evidence relating to those charges. 
On the basis of the evidence adduced 
before it, it came to the conclusion that 
the enquiry officer’s findings as regards 
charges Nos. 2 and 3 are not sustainable 
but on charge No. 1, it accepted the find- 
ing of the enquiry Officer, On that charge, 
it observed that “There is no doubt that 
this was a most improper conduct of the 
plaintiff and this was not the way how 
a Deputy Collector is expected to func- 
tion.” It found that the girl Jamila was 
sent for from the house of Hafiz Habib 
Beg by the respondent through his order- 
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ly Jangu Khan on the 17th of August, 1944; 
she came to his house at about 8-30 p. m. 
he asked the girl whether she had her men- 
ses and about the time when her hairs 
had begun to grow. It also found that the 
girl remained in the Magistrate’s house 
for the whole of the night and that she 
slept in the night at a distance of two 
ft. from the cot in which the respondent 
slept that night Admittedly there was 
no other female member in the house of 
the respondent that night. It may be 
noted that these findings were reached 
primarily on the basis of the admissions 
made by the respondent. 

5. The trial court came to the con- 
clusion that there were no serious irregu- 
larities in the conduct of the enquiry. It 
held that even though there were techni- 
cal breaches of some of the rules, in its 
opinion, those breaches were not sub- 
stantial. It further held that specific 
charges had been served on the respon- 
dent; he had been given reasonable time 
to file his written statement; the oral 
enquiry was held in his presence and that 
he was heard in person. It also held 
that the enquiry officer had given rea- 
sonable opportunity to the respondent to 
cross-examine the witnesses. In conclu- 
sion it observed “my clear opinion, there- 
fore, is that there has been no breach of 
rule 55 as contended to by the plaintiff. 
The procedure laid down in rule 55 has 
been substantially adhered to and Mr. 
Bishop was also conscious of this fact all 
the time.” 

6. The trial court rejected the con- 
tention of the respondent that he had 
not been given reasonable opportunity to 
show cause against the proposed punish- 
ment Rejecting the contention of the 
respondent that the impugned order is 
not valid as the same was not made in 
the name of Governor, the trial court 
observed that the order was made in the 
name of the Government. It was made 
after obtaining the approval of the Premier 
and with the concurrence of Public Ser- 
vice Commission; hence that order is sub- 
stantially in accordance with law. In the 
result it dismissed the respondent’s suit 
with costs. 

7. The High Court reversed the decree 
of the trial court on the following 
grounds: 

(1) The respondent was appointed by 
the Governor and therefore he could not 
have been dismissed by the Chief Secre- 
tary, an authority subordinate to the 
Governor; 
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matter be referred to the Public Service 
Commission. We are, therefore, of the 
view that even those documents which 


(2) The order of dismissal did not con- 
form to the requirements of law as the 
same was not made in the name of 
Governor as required by Section 59 of 
the Government of India Act, 1935; 

(3) The Premier had not agreed to the 
dismissal of the respondent He had only 
agreed to accept the findings of the 
enquiry officer and to refer the matter to 
the Public Sendee Commission. Healing 
with that aspect of the case, this is what 
tbs Court observed; 


were contained in the Government file, 
do not go to establish drat the order of 
dismissal was passed by the Premier or 
that it was issued after the Premier had 
applied his mind to the facts of the case 
ana after he had felt satisfied about the 
same." and 

(4) That the enquiry held by Mr. Bishop 
is vitiated for the following reasons: 

(i) That the enguiry officer had not 
"After perusal of the file pertaining to given any finding on die 4th charge: 
the dismissal of the plaintiff in the year („) That there is no proof to show that 


1949, we are satisfied that it does not con- 
tain any material to show that the order 
of dismissal of the year 1949 was passed 
by the Premier himself or that the Premier 
had applied his mind to the question, and 
had felt satisfied In the matter. The file 
contains an office report. It was pointed 
out in that report that although notice to 
show cause against the proposed punish- 
ment had been issued to the plaintiff, he 
did not file any reply to the same. It 
was said that the plaintiff did not show 
cause against the aforesaid notice, because 
according to the plaintiff he had filed an 
appeal in this Court from the decision in 
Suit No. 1 of 1948 and that no cause 
could be shown until that appeal has 
been decided. The office report also said 
that notice of the appeal had not been 
received by the State till then. The time 
given to the plaintiff to show cause bad 
expired and as the plaintiff did not place 
any fresh material before the authorities, 
his case should be decided on the basis 
of the old enquiry and materials that were 
already before the State authorities, and 
that it was also said that on the basis of 
those materials, the Government should 
be asked to order that the plaintiff be 
dismissed from service. It was also pro- 
posed that as the matter had once been 
sent to the Public Service Commission 
at an earlier stage, the matter be again 
sent to the Public Service Commission. 
The aforesaid report was placed before 
the Honble Premier and the Hon”ble 
Premier wrote on that report ‘agree’. 

x x x i x x x 

In fact we are of the view that the 
word 'agree' used by the Premier does 
not imply that he agreed to the dismissal 
of the plaintiff. Read in the context of 


Mr. Bishop bad been appointed to en- 
quire into the charges by the competent 
authority or the second snow cause notice 
had been issued by the competent autho- 
rity; 

(iii) That the respondent had not been 
supplied with a copy of the report of Mr. 
Bishop before he was called upon to show 
cause against the proposed punishment; 
and 

(rv) That the enquiry officer did not 
allow the respondent to cross-examine 
Hafiz Habib Beg in respect of some por- 
tion of his evidence. 

8. We are in agreement with the trial 
court that the first charge levelled against 
the respondent is conclusively establish- 
ed. In respect of that charge apart from 
any other evidence, we have the admis- 
sions made by the respondent himself in 
his written statement filed in reply to 
the charges levelled against him. Therein 
he admitted that the girl was produced 
before him in his court by the police on 
August 15, 1944 after arresting her on 
the strength of the warrant issued by him 
under Section 100, Cr. P. C. When he 
examined her in court, the girl stated 
that she was 20 years' old but yet be 
would not release her as according to 
him, from her appearance he concluded 
that she was not more than 17 years; 
therefore he entrusted her to the charge 
of Hafiz Habib Beg and posted the case 
to the 19lh of that month but on the 
17th at about 6 p. m. he sent his orderly 
Jangu Khan to get the girl to his house 
and the girl was brought to his house at 
about 8-30 p. m. He further stated that 
in order to question her, he took the 
girl inside his house on the open roof 

» . - — at about 9-30 p. m.; there he asked her 

the report, the only conclusion that can /whether she had her menses; he went 
be arrived at is that the Hon’ble Premier^ on questioning her till air out 10 or 30-15 
had agreed onty to the proposal that the p. m.; thereafter as the girl was afraid to 
case of the plaintiff be decided on the go to the house of Hafiz Habib Beg, she 
basis of the old materials and that the remained in his house for the night. Pro- 
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ceeding further he stated “she slept on 
the ground on open roof. I also slept 
there. So did my servant. I had no wo- 
men-folk in the household there. In the 
morning as soon as Jangu Khan came I 
asked him to take the girl wherever she 
liked to go”. On his own admissions, it 
is seen that a young girl who had been 
brought to court in execution of a war- 
rant issued by him, was brought to his 
house on a night and that she remained 
in his house for the whole of that night 
and further that she slept near his cot 
that night If the respondent had any 
genuine doubt as regards the correct age 
of the girl, he should have got her exa- 
mined by a medical officer. The extra- 
ordinary course adopted by the respon- 
dent is not capable of any innocent ex- 
planation. Even if we brush aside all 
other evidence in the case, on the basis 
of the respondent’s own admissions the 
only reasonable conclusion any respon- 
sible person would have come to is that 
the respondent is unworthy of holding 
any responsible post Any minor irregu- 
larity in the matter of conducting the 
enquiry cannot vitiate a finding which is 
So obviously correct. Once it is held that 
the respondent was properly found guilty 
under Charge No. 1 , it is unnecessary to 
go into the other charges. The gravity 
of -the offence of the respondent under 
the first charge is such as to merit his 
dismissal from service. As observed by 
this Court in State of Orissa v. Bidya- 
bliushan Mohapatra, (1933) Supp 1 SCR 
648= (AIR 1963 SC 779) that if the order 
of the government can be supported on 
any finding as to substantial misdemea- 
nour for which the punishment imposed 
can be lawfully imposed, it is not for 
the corut to consider whether that ground 
alone would have weighed with the 
authority dismissing the public servant. 

9. Reasonable opportunity contem- 
plated by Section 240 of the Government 
of India Act, 1935 as under Art. 311 (2) 
of the Constitution primarily consist of 
(i) opportunity to the concerned officer 
to deny his guilt and establish his in- 
nocence which means he must be told 
what the charges against h i m are and the 
allegations on which such charges are 
based; (ii) he must be given reasonable 
opportunity to cross-examine the witnesses 
produced against him and examine him- 
self or other witnesses on his behalf and 
(iii) he must be given opportunity to show 
cause that the proposed punishment 
would not be proper punishment to in- 
flict which me ans that the tentative deter- 
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mination of the competent authority to 
inflict one of the three punishments must 
be communicated to him — See Khem 
Chand v. Union of India, 1958 SCR 1081 
= (AIR 1958 SC 300). 

10. All these requirements have been 
substantially complied with in the pre- 
sent ease. It is true that an enquiry 
under Section 240 of the Government of 
India Act, must be conducted in accord- 
ance with the principles of natural jus- 
tice. But those principles are not em- 
bodied principles. What principle of 
natural justice should be applied in a 
particular case depends on the facts and 
circumstances of that case. All that the 
courts have to see is whether the non- 
observance of any of those principles in 
a given case is likely to have resulted in 
deflecting the course of justice. In the 
present case so far as the first charge is 
concerned, the fact that the respondent 
was not given full opportunity to cross- 
examine Hafiz Habib Beg could not have 
in the least affected the finding of the 
enquiry officer as it was primarily based 
on the admissions made by the respon- 
dent The High Court was not right in 
its conclusion that the report of the en- 
quiry officer had not been made avail- 
able to the respondent before he was 
called upon to show cause against the 
proposed punishment A summary of 
that report had been given to him when 
he asked for it for the purpose of sub- 
mitting a memorial to the Government 
against the order made in 1944 dismis- 
sing him from service. It is not shown 
that that summary did not contain all the 
relevant facts and circumstances taken 
into consideration as well as the conclu- 
sions reached by the enquiry officer and 
the recommendations made by him. The 
entire records of the enquiry were be- 
fore the courts in proceedings commenc- 
ed by the respondent in 1948 and quite 
clearly it would have included the re- 
port of the enquiry officer. Further it 
was open to the respondent to ask for a ‘ 
copy of that report when he was asked 
in 1949 to show cause against the propo- 
sal to dismiss him. He did not do so 
nor did he object to the notice calling 
upon him to show cause why he should 
not be dismissed, on the ground that he 
had not been supplied with a copy of 
the report made by the enquiry officer. 
The learned judges of the High Court 
were wholly wrong in holding that there 
was no proof to show that Mr. Bishop 
had been appointed to enquire into the 
allegations. No such plea had been taken 
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in the plaint There is a presumption 
that official acts had been done accord- 
ing to law. 

11. In this Court, the respondent who 
argued his own case contended that the 
enquiry was vitiated because the enquiry 
officer had relied on the statements given 
by some of the witnesses behind his back; 
that he had not been given the true 
copies of the statements of the witnesses 
recorded by the Deputy Commissioner; 
that the translations of those statements 
given to him were full of mistakes and 
that Mr. Bishop was biased against h im . 

12. This Court has repeatedly laid 
down that the fact that the statements 
of the witnesses taken at the preliminary 
stage of the enquiry were used at the 
time of the formal enquiry does not 
vitiate the enquiry if those statements 
were made available to the delinquent 
officer and he was given opportunity to 
cross-examine the witnesses in respect of 
those statements — see State of Mysore v. 
Shivbasappa, 1963-2 SCR 943= (AIR 1963 
SC 375). It is dear from the records of 
the case that the respondent had been 
permitted to go through the statements 
recorded from the witnesses by the 
Deputy Commissioner and prepare his 
own notes; he was supplied with the 
English translations of those statements 
and that he was permitted to cross-exa- 
mine those witnesses in respect of those 
statements. It may be that there were 
some mistakes in the translations. In our 
opinion those mistakes could not have 
vitiated the enquiry. They were quite 
trivial mistakes. We agree with the trial 
court that the enquiry officer had given 
reasonable time to the respondent to pre- 
pare his case. 

13. The allegation that Mr. Bishop 
was biased against the respondent is un- 
substantiated. The much too often as- 
serted plea of the respondent that he was 
prosecuted for his nationalistic views and 
attitudes is belied by th e admitted facts. 
That plea appears to have been put for- 
ward as a mere cloak to cover the re- 
prehensible conduct of the respondent 

14. We are surprised that die High 
Court should have held that the enquiry 
is vitiated because the enquiry officer did 
not give any finding on the fourth charge. 
The fourth charge is not an independent 
charge at all All that it says is that if 
the delinquent officer is guilty of die 
first three charges his conduct should be 
held to be unbecoming of an officer of 
U, P. C. S. and that he should be ask- 
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ed to show cause why he should not be 
dismissed from service. As the enquiry 
officer came to the conclusion that the 
respondent is guilty of the first three 
charges, it follows drat he bad also come 
to fie conclusion that the respondent’s 
conduct was unbecoming of an officer 
of U. P. C. S. and therefore be should 
be asked to show cause why be should 
not be dismissed from service. It is re- 
grettable that the learned Judges of the 
High Court while dealing witn the ap- 
pern ignored the substance and went after 
shadows. 

15. The conclusion of die High Court 
that the respondent was appointed by the 
Governor and therefore he could not 
have been dismissed by the Chief Secre- 
tary, an authority lower in rank than the 
Governor is based on no pleadings. No 
such allegation was made in the plaint 
nor any issue raised in that regard. The 
plaintiff did not lead any evidence to 
show that he had been appointed by the 
Governor. The contention that he was 
dismissed by an authority lower in rank 
than that appointed him was not urged 
before the trial court That contention 
appears to have been taken for the first 
time in the High Court The High Court 
should not have entertained that conten- 
tion. Under Section 241 of the Govern- 
ment of India Act, 1935, appointments ' 
to the Civil Service and Civil Posts in 
connection with the affaire of a Province 
could have been made by the Governor 
or such person as he might have directed. 
The material on record does not afford 
any basis for the conclusion that the res- 
pondent was appointed by the Governor. 
Therefore the High Court, in our opinion, 
was wholly wrong in holding that the 
respondent was dismissed by an autho- 
rity lower in rank than that appointed 
him. 

16. In view of our above conclusion, 
it is not necessary to go into the question 
whether the proposal to dismiss the 
respondent was approved by the Premier 
though on the basis of the facts found 
by the High Court, there is hardly any 
doubt that he -did approve the proposal 
to dismiss the respondent from service, 

17. This Court has repeatedly held 
that the provisions of Article 166 (1) (2) 
(similar to sub-sections (1) and (2) of Sec- 
tion 59 of the Government of India Act, 
1935), are directory and substantial com- 
pliance with those provisions is sufficient 
— See P. Joseph John v. State of Travan- 
core Cochin, 1955 SCR 1011 — (AIR 1955 
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SC 160) and Chitralekha v. State o£ 
Mysore, 1964-6 SCR 368= (AIR 1964 SC 
1823). In this case the impugned order 
was made in the name o£ the State Gov- 
ernment It was signed by the Chief 
Secretary. Therefore prima facie it is a 
valid order. We need not go further 
into that question in view of our con- 
clusion that the respondent has failed 
to prove that he was appointed by an 
authority higher in rank than the Chief 
Secretary of the State. 

18. For reasons mentioned above this 


on framing of rules by a Municipality, 
notification withdrawing the application 
of Government Rules was issued but it 
so happened that the Municipal Rules 
were declared illegal, it could not be said 
that the Municipality had no power to 
collect octroi. From the fact that the 
notification withdrawing application of 
Government Rules provided that the Gov- 
ernment Rules were to cease to operate 
from the date the Municipality put into 
force their independent by-laws, it was 
clear that the Government rules would 


appeal is allowed, the judgment and cease to apply from the time the Munid- 
decree of the High Court are set aside pality brought into force its own bye- 
and the decree of the trial Court restored, laws and rules under which it could 


The respondent shall pay costs of 
the appellant both in this Court and in 
the High Court. The respondent 
brought the suit from which this appeal 
arises in forma pauperis. Hence he is 
liable to pay the Court-fees payable on 
the suit claim. 

Appeal allowed. 


AIR 1970 SUPREME COURT 685 
(V 57 C 137) 

J. C. SHAH, J. M. SHELAT, C. A 
VAIDIALIN GAM, K. S. HEGDE 
AND A N. RAY, JJ. 

Shri Mulchand Odhavji, Appellant V. 
Rajkot Borough Municipality, Respon- 
dent. 

Civil Appeal No. 542 of 1966, D/- 28- 


validly impose, levy and recover the 
octroi duty. The notification did not in- 
tend any hiatus when neither the Gov- 
ernment rules nor the municipal rules 
would be in the field. Therefore, if the 
bye-laws made by the Municipality could 
not be legally in force for some reason 
or the other, for instance, for not having 
been validly made, the Government rules 
would continue to operate as it could not 
be said that the Municipality had put into 
force their independent bye-laws. 

(Para 8) 

(B) Municipalities *— Bombay Munici- 
pal Boroughs Act (18 of 1925), Sections 99, 
104, 105 — Settlement of accounts perio- 
dically under Section 99 — Furnishing of 
particulars by merchant is condition pre- 
cedent — His failure to furnish particu- 
lars — Municipality can recover tax by 
distress warrant on basis of bills and de- 


10-1969. 

(A) Municipalities ~ Saurashtra Termi- 
nal Tax and Octroi Ordinance (47 of 
1949), Sections 3 and 4 — Framing of 
Octroi Rules under Section 4 by Govern- 
ment — Collection of Octroi by Munici- 
pality under those Rules — Framing of 
independent Rules by Municipality — 
Consequent withdrawal of Government 
Rules — Declaration of Municipal Rules 
as illegal, subsequently — Munici- 
pality can still collect octroi — Bombay 
Municipal Boroughs Act (18 of 1925), Sec- 
tion 61 — - Rules under. 

Where the Government framed Octroi 
Rules in exercise of powers under the 
Ordinance of 1949, enabling the Munici- 
palities to recover octroi, with the pur- 
pose that the Rules were to remain in 
force till the framing of independent rules 
in that respect by individual Municipali- 
ties under Section 61 of the Bombay 
Municipal Boroughs Act (18 of 1925), ana 

BN/CN/F630/69/DVT/M 


mand notice, even without settling ac- 
counts. (Para 10) 

(C) Municipalities — Bombay Munici- 
pal Boroughs Act (18 of 1925), Secs. 110, 
99 — Issue of demand notice in respect 
of octroi dues without settling accounts — 
Grievance as to amount claimed — Pro- 
per remedy is to prefer appeal under 
Section 110. (Para 10) 

The Judgment of the Court was deli- 
vered by 

SHELAT, J.: — In 1948, several States 
of the then known Kathiawar entered into 
a Covenant and formed thereunder the 
United States of Saurashtra later called 
the State of Saurashtra. Article 9 (3) of 
the Covenant empowered the Rajpramukh 
to promulgate ordinances for die peace 
and good government of the State and 
provided that, when so promulgated, they 
would have the force of law as Acts pass- 
ed by the legislature of die State. Pursu- 
ant to the said power, the Rajpramukh 
promulgated Ordinance 40 of 1949 ad- 
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opting and applying die Bombay Muni- 
cipal Boroughs Act, XVIII of 1923 to the 
State of Saurashtra. The Rajpramukh 
thereafter promulgated die Saurashtra 
Terminal Tax and Octroi Ordinance 47 of 
1949, which was brought into force with 
effect from August 81, 1949. The object 
of the Ordinance was to enable the State 
Government to levy 2 nd collect octroi 
duty in the towns and cities of the State 
and to pass on the duty so collected by 
it to those cities and towns until muni- 
cipalities therein were constituted under 
the Act and those municipalities made 
bye-laws and rules enabling them to levy 
and collect octroi and other usual muni- 
cipal taxes. To that end. Section 3 of the 
Ordinance empowered the Government 
to impose octroi duty in towns and cities 
specified in Schedule I thereof, which 
Schedule included the town of Rajkot. 
Section 4 authorised the Government to 
make rules for the imposition and collec- 
tion of octroi duty. In exercise of the 
said power, the State Government made 
rules for die Rajkot Borough Munici- 
pality by a notification dated December 
5, 1949. These rules were brought into 
force with effect from December 1, 1930. 
Under these rules, the respondent-Muni- 
eipality collected octroi duty until August 
1, 1953 when it framed its own rules and 
bye-laws in exercise of the power so to 
do under the Act. On the respondent- 
Municipality bringing thoso rules and 
bye-laws into operation, the Government 
issued a notification dated September 10, 
1956 deleting the name of the respond ent- 
Munidpality from Sch. I to the said 
Ordinance No. 47 of 1949. The result 
contemplated by the said notification was 
daft wa tevi fscra. Awgc&'i 1, V231 A wtreii 
be the rules and bye-laws framed by the 
respondent-Municipality, and not the 
State rules, which would be applicable in 
relation to octroi duty and other taxes 
leviable by the respondent-Municipality. 

2. The appellant-firm was at the mate- 
rial time carrying on business as dealers 
in grains and was for that business im- 
porting from time to time grains and 
other commodities within the limits of 
the respondent-Municipality. The appel- 
lant-firm was served with two bills dated 
February 10, 1959 for octroi duty payable 
by it for the period from February 17, 
1934 to March 28, 1954 and from April 5, 
2954 to November 10, 1954, and also a 
demand notice therefor dated March 9, 
1959. 

5. The_ appellant-firm thereupon filed 
a suit, being Suit No. 186 of 1959, chal- 
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lenging the validity of the rules and bye- 
laws made by the respondent-Munidpa- 
lity on the ground of non-compliance of 
the procedure laid down in the Act for 
making such rules and bye-laws and fol- 
lowing upon that challenge disputed 
the legality of the said bills and the de- 
mand notice. In the alternative, the ap- 
pellant-firm contended that the Munici- 
pality had maintained under Section 99 
of the Act a current account in its n ame 
in respect of octroi duty payable by it, 
but as that account had not been settled 
within a month as required by that sec- 
tion, the respondent-Munidpality had no 
power to issue the said bills, and the 
demand notice or to recover the amounts 
thereunder by distress warrant permissible 
under Chapter VIII of the Act The ap- 
pellant-firm prayed for a declaration of 
the illegality of the said rules and bye- 
laws, the said bills and the said demand 
notice, and for an injunction against the 
respondent-Munidpality restraining it 
from recovering octroi duty under tho 
said bills. It also pleaded that as the 
name of the respondent-Munidpality had 
been deleted by the said notification from 
Sch. I to Ordinance No. 47 of 1949 as 
from the date when Munidpal rules and 
bye-laws were brought into force, i.e., 
from August 1, 1953, the rules made by 
the Government under the said Ordi- 
nance no longer applied, and therefore, 
the respondent-Municipality could not 
impose and collect octroi duty under those 
rules also. According to the appellant- 
firm, the result was that octroi duty was 
not recoverable from it either under the 
Government rules or the Munidpal rules, 
the former because they were no longer 
applicable in. relation, to the respnndeofc- 
Munidpality, and the latter because they 
were illegal. 

4. The Trial Court found that the said 
bye-laws and rules of the respondent- 
Munidpality were not made in compli- 
ance with Section 61 (1) and Sections 75 
and 77 of the Act ana were, therefore, 
illegal, and consequently, the said bills 
and the demand notice were illegal and 
the respondent-Municipality could not 
recover the said duty on the force of the 
said roles and bye-laws. It accordingly 
granted the declaration and injunction as 
prayed. Nonetheless, it made it dear that 
the notification dated September 10, 1930, 
deleting the name of the respondent- 
Munidpality from Sch. I to Ordinance 47 
of 1949 was conditional in the sense that 
the Government rules would cease to ap- 
ply only from the date from which, tho 
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Municipality’s bye-laws and rules would 
come into force and that since the said 
rules and bye-laws were illegal and void 
they could not be said to have been put 
into force. Therefore, the Government 
rules under which the respondent-Muni- 
cipality could levy and collect octroi duty 
were still in force and if the Municipality 
so chose, it could impose and collect 
octroi duty under the rules made by the 
Government. The Trial Court further 
held that respondent-Munidpality had 
maintained an account under the power 
conferred on it by Section 99. That ac- 
count could not be settled by reason of 
the failure of the appellant-firm to give 
the necessary particulars, and the respon- 
dent-Municipality, therefore, would not 
be debarred from recovering the octroi 
duty by resorting to Sections 104 and 105 
of the Act if the said bills and the said 
demand notice had been legal. 

5. Both parties, being dissatisfied with 
the judgment and decree of the Trial 
Court, filed appeals in the District Court. 
The District Court upheld the conclusions 
of the Trial Court, except that it held that 
the bye-laws passed by the respondent- 
Municipality were not invalid. The ap- 
pellant-firm thereupon filed a second ap- 
peal in the High Court. A single Judge 
of the High Court summarily dismissed 
the appeal and refused to grant leave for 
a Letters Patent appeal and a certificate 
to file an appeal in this Court. The ap- 
pellant-firm, however, obtained special 
leave from ..this Court and filed the pre- 
sent appeal. 

6. The respondent-Munidpality not 
having filed any appeal against the judg- 
ment and decree passed by the District 
Court, its finding as regards the inavilidity 
of the said rules became final. The pre- 
sent appeal, therefore, has to be dedded 
on that footing. 

7. Counsel for the appellant-firm sub- 
mitted tli at the Trial Court, as also the 
District .Court, were in error in holding 
that the respondent-Munidpality could, 
levy and recover octroi duty from the ap- 
pellant-firm under the said rules made by 
the Government. The contention was that 
the Munidpal rules in this behalf having 
been held to be illegal and the said noti- 
fication having deleted the name of the 
respondent-Munidpality from' Sch. I to 
Ordinance 47 of 1949, there were no rules 
under which the octroi duty could be 
levied and recovered. The Government 
rules, which were withdrawn by and 
under the said notification, could not 


be revived and no octroi duty could be 
levied or recovered thereunder as they 
were withdrawn with effect from August 
1, 1953 when the Munidpal rules, now 
declared illegal, were brought into force. 

8. This submission, in our view, suf- 
fers from a basic error. As already stat- 
ed, Ordinance 47 of 1949 was promul- 
gated to meet the transitional situation 
when munidpalities in the towns and 
dries of Saurashtra were yet to be consti- 
tuted. As it was known that considerable 
time would be required to hold elections 
and constitute the municipalities, and 
those municipalities, after they were con- 
stituted, would also require time to frame 
rules and bye-laws to enable them to im- 
pose and levy octroi duty and other taxes 
permissible to them under the Act in ac- 
cordance with the procedure laid down 
therein, the State Government took the 
power to frame rules for that purpose 
under Ordinance 47 of 1949 and impose 
and collect octroi duty through the muni- 
dpalities which in the meantime would be 
set up. The rules framed by the Govern- 
ment were thus put in the field until the 
time when the munidpalities could frame 
rules of their own and levy and collect 
the octroi duty. When the Government 
found that the respondent-Munidpality 
had made its own rules and bye-laws 
and brought them into force, it issued the 
said notification withdrawing the name of 
the respondent-Munidpality from Sch. I 
to Ordinance 47 of 1949 as tire Govern- 
ment rules made thereunder and the 
municipal rules framed under the Act 
could not both operate together. While 
issuing the said notification, the inten- 
tion obviously was that once the muni- 
cipal rules came into operation the Gov- 
ernment rules, in so far as they pertain- 
ed to the respondent Municipality, would 
cease to operate. The Government rules, 
however, were to cease to operate as the 
notification provided “from the date the 
said Munidpality put into force their in- 
dependent by-laws.” It is clear beyond 
doubt that the Government rules would 
cease to apply from the time the respon- 
dent-Munidpality brought into force its 
own bye-laws and rules under which it 
could validly impose, levy and recover 
the octroi duty. The said notification did 
not intend any hiatus when neither the 
Government rules nor the munidpal rules 
would be in the field. Therefore, it is 
clear that if the bye-laws made by the 
respondent-Munidpality could not be 
legally in force for some reason or the 
other, for instance, for not having been 
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validly made, the Government rules 
would continue to operate as it cannot be 
said that the Municipality had “put into 
force their independent bye-laws.” The 
Trial Court, as also the District Court, 
were, therefore, perfectly right xn holding 
that the respondent-Municipality could 
levy and collect octroi duty from the ap- 
pellant-firm under the Government rules. 
There was no question of the Govern- 
ment rules being revived, as in the 
absence of valid rules of the respondent- 
Municipality they continued to operate. 
The submission of counsel in this behalf, 
therefore, cannot be sustained. 

9. The next submission made by coun- 
sel has even less merit than the first one. 
Under Section 99 of the Act, a munici- 
alxty, for the convenience of persons and 
rms and other bodies carrying on busi- 
ness, has been authorised to maintain a 
current account of octroi duty payable by 
them instead of recovering it at the time 
they bring in the leviablo goods within 
die municipal limits. The section provi- 
des that such accounts, when maintained, 
should be settled at intervals not exceed- 
ing one month and the balance due on 
such settlement should be recovered. The 
power to maintain such accounts is dis- 
cretionary and would be used only for 
the convenience of merchants and other 
bodies carrying on business. Obviously 
the Municipality is not bound to main- 
tain Such accounts. Section 99 further 
provides that if such an account is main- 
tained, the person, in whose name it is 
maintained, must give such information 
and details as are necessary to enable the 
Municipality to maintain and to settle it 
at the interval stated therein. This can- 
not he done il the person whose "account 
is maintained fails to furnish the neces- 
sary details. The section also provides 
that the amount due at the foot of such 
account shall be recoverable under and in 
accordance with the provisions of Chap- 
ter VIII, i.e,, inter alia under Sections 104 
and 103, by presentation of a bill and a 
demand notice and, in case of default, by 
distress warrant. 

10. The argument, was that the res- 
pondent-Municipality failed to settle the 
account maintained by it under this 
section within the time prescribed by Sec- 
tion 99, and that therefore, it became 
disentitled to have recourse to the provi- 
sions of Chapter Vin of .the Act. We 
are unable to appreciate. -this submission. 
The obligation under Section 99 to set- 
tle the account is dependent on the mer- 
chant furnishing the necessary particul ar s 


of the goods brought into the municipal 
limits. If such particulars are not furnish- 
ed, the municipality obviously cannot 
settle the account at all, much less at the 
interval contemplated by the section. 'Hie 
merchant in such a case cannot validly 
make a grievance that as his account is 
not settled. Chapter VIII should not or 
cannot be applied to him. The evidence 
was that the appellant-firm failed to sup- 
ply the details, and consequently, the res- 
pondent-Municipality could not settle his 
account and had to prepare the bills and 
serve the demand notice in respect of the 
duty due by the appellant-firm without 
settling the said account If the appel- 
lant-firm had any dispute about the 
amount claimed by the Municipality as 
due, it had a clear remedy by way of an 
appeal under Section 110 and ventilate 
therein its grievance. That remedy was 
not resorted to. In these circumstances, 
the appellant-firm could not legitimately 
object to steps for recovery taken against 
it by the respondent-Municipality under 
Chapter VIII of the Act. 

11* Both the submissions made on be- 
half of the appellant-firm thus fail and 
the appeal is dismissed with costs. 

•Appeal dismissed. 


AIK 1970 SUPREME COURT CSS 
(V 57 C 138) 

V. BHARGAVA AND K. S. HEGDE, JJ. 

Mohd. Shafi and another, Petitioners v. 
State of Jammu and Kashmir, Respon- 
dent 

Writ Peto. No. 183 of 1969, D/- 17-10- 
1969. 

(A) Public Safety — J. and K. Preven- 
tive Detention Act (13 of 1964) (as amend- 
ed in 1967), Section 8 (1) — Detenu chal- 
lenging detention order on ground of 
failure to serve grounds of detention 
within prescribed period — State Gov- 
ernment alleging service on particular 
date — • Detenu specifically denying, in his 
•counter-affidavit, service on alleged 
date — None appearing on be- 
half of State to swear in affida- 
vit that grounds were actually served 
on alleged date — Non-production of 
relevant file — Presumption would ho 
that, if produced it would have supported 
plea of detenu — Therefore, due to non- 
compliance of Sec. 8(1) detention order, 
held, became illegal — (Evidence Act 
(1872), Section 114 (g)). 
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The petitioner, a detenu, challenged by 
the writ petition the validity of his deten- 
tion order on the ground that the grounds 
of detention were not served on him 
within the period prescribed by Sec. 8 (1) 
of the J. and K. Preventive Detention Act. 
In reply to the affidavit filed by the State 
Government he specifically stated in the 
Counter-affidavit that the grounds of 
detention were not served on him on the 
date mentioned by the State. An oppor- 
tunity was given to the State Government 
to file re-joinder affidavits bringing to the 
notice of the Court the correct facts 
about service of the grounds of deten- 
tion and to produce relevant records for 
perusal of the Court. Two rejoinder affi- 
davits were filed but none appeared on 
behalf of the State to swear in an affida- 
vit that the grounds were actually served 
rn his presence on the alleged date. On 
perusal of records produced the Court 
found a note on tire copy of the letter 
with which the grounds of deten- 
tion were sent from the Government to 
the jail authorities to the effect that the 
grounds were communicated on that par- 
ticular date and the original letter was 
kept in a file, the number of which was 
given in that note. That file containing 
the original letter was not produced 
before the Court. On tire other hand it 
was stated by the Counsel for State that 
no such file exists. 

Held that the non-production of that 
file, raised a strong presumption that, if 
produced, it would have supported the 
case of the detenu. Therefore, the plea 
of the detenu that there was non-com- 
pliance with the provisions of Section 8 
(1) of the Act, must be accepted. On 
that non-compliance, his detention be- 
came illegal. (Para 2) 

(B) Public Safety — J. and K. Preven- 
•tive Detention Act (18 of 1964) (as amend- 
ed in 1967], Sections 14 (2) and 13 (1) — 
Detenue in jail under detention order — 
Fresh order of detention under Sec. 14 (2) 
held illegal. 

Where the detenu was in jail under the 
detention and there was no suggestion 
that any of his activities in jail could 
constitute fresh facts justifying a fresh 
order; 

Held that the fresh order of detention 
following the revocation of the earlier 
order of detention which was in force and 
in pursuance of which he was kept in 
-detention, was contrary to law and in- 
valid. (Para 8) 

1970 S. C./44 V G—7 


A fresh order of detention could be 
made only if fresh grounds came into exis- 
tence after the expiry or revocation of the 
earlier order of detention. No such fresh 
order could be made on grounds which 
existed prior to the revocation or expiry 
of the earlier order of detention. AIR 
1969 SC 43 & W. P. No. 211 of 1969 D/- 
19-9-1969 (SC), Foil. (Para 3) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 43 (V 56) = 

Civil Appeal No. 1210 of 1968, 

D/- 22-4-1968 — 2-5-1968=1969 
Cri LJ 274, Hadibandhu Das v. 
District Magistrate, Cuttack 3 

(1969) Writ Petn. No. 211 of 1969, 

D/- 19-9-1969= (1969) 2 SCWR 
586, Kshetra Gogoi v. State of 
Assam 3 

The Judgment of the Court was deli- 
vered by 

BHARGAVA, J.: — In this petition 
under Article 32 of the Constitution, there 
are now two petitioners before us Mohd. 
Shafi and Mohd. Yaqub. Both these peti- 
tioners were originally detained under 
the Defence of India Rules. In January, 
196S, when the President issued the noti- 
fication terminating the Emergency so 
that the Defence of India Rules became 
ineffective, steps were taken to detain 
both these petitioners under the Jammu 
and Kashmir Preventive Detention Act 
No. 13 of 1964 as amended by the Jammu 
and Kashmir Preventive Detention 
(Amendment) Act No. 8 of 1967 (herein- 
after referred to as “the Act”). In 
both cases, tire orders of detention were 
passed on the 3rd January, 1968 and these 
were served on the detenus. Mohd. Shafi 
is continuing under Detention even now 
under that order of 3rd January, 1968, 
while, in the case of Mohd. Yaqub, that 
order was revoked and a fresh order of 
detention was served on him on the 25th 
August, 1969. Both the petitioners chal- 
lenged their detention in this writ peti- 
tion on the ground that their detention 
under the orders dated 3rd January, 1968 
had become illegal. During the pendency 
of this petition, the order of 3rd January, 
1968 in respect of Mohd. Yaqub having 
been revoked and a fresh order having 
been served on him on the 25th August, 
1969, Mohd. Yaqub filed a supplementary 
affidavit to challenge his detention under 
this later order. 

2. Mohd. Shafi challenged the validity 
of his detention order primarily on the 
ground that the grounds of detention 
were not served on him within the period 
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of 10 days laid down by Section 8 (1) of 
the Act According to the affidavit filed 
on behalf of the Government, the deten- 
tion order dated 3rd January, 1968 be- 
came effective on 10th January, 1968, and 
the grounds of detention were served on 
12th January, 1968, so that, even if the 
period of 10 days is counted from the 
date of the order, viz., 3rd January, 1968, 
the service of the grounds was within the 
period laid down in Section 8 (1). Mohd. 
ShaS, on the other hand, filed a counter- 
affidavit alleging that the grounds of de- 
tention were not served on him on 12th 
January, 1968 but were served much 
later. In view of this new affidavit filed 
by Mohd. Shafi, an opportunity was given 
to the State Government to file rejoinder 
affidavits bringing to the notice of the 
Court the correct facts about service of 
the grounds of detention on him. The 
Government was also directed to produce 
the relevant records of the Secretariat and 
the Jail for perusal of the Court. Two 
rejoinder affidavits have been filed. These 
affidavits are by Dina Nath, retired 
Deputy Superintendent, Central Jail, 
Jammu, who was occupying that post at 
the relevant time, and by Girdhari Lai 
Alma, Head-Assistant, Home Department 
(Internal Security Section), Jammu and 
Kashmir Government, Srinagar. Their 
affidavits disclose that information was 
sent from the Jammu Tail to the Secre- 
tariat on the 2nd April, 1968, giving in- 
timation that the grounds of detention 
had been served on Mohd. Shafi on 12th 

J anuary, 1968. Dina Nath, the retired 
)eputy Superintendent of the Jail has 
not stated on oath that he himself serv- 
ed the grounds on Mohd. Shafi on 12th 
January, 1968. All he says is that on 
12th Januauiy, 1968 when the copies of 
grounds of detention were served upon 
various detenus, the duplicates in respect 
of them were with the jail authorities and 
on the basis of the said duplicates, he 
prepared the letter dated the 2nd April, 
1968, addressing it to the Secretary to 
Government. In this letter, according to 
him, it was stated that the grounds of 
detention were delivered to the detenus 
concerned on the 12th January, 1968. 
Thus, no one on behalf of the State Gov- 
ernment has come forward to swear in 
an affidavit that the grounds of detention 
were actually served in his presence or 
by himself on Mohd. Shafi on 12th Janu- 
ary, 1968. As against this, there is the 
definite statement in the affidavit of 
Mohd. Shafi that the grounds were not 
served on him on 12th January, 1968. 


The circumstance that intimation of the- 
service was sent as late as 2nd Aprils 
1968, by the jail authorities to the Gov- 
ernment lends considerable strength to 
the assertion made by Mohd. Shafi. If the 
grounds were served on 12th January, 
1968, there is no reason why immediate 
intimation of that service was not sent 
to the Government soon after the 12th 
January, 1968. Further, we have found- 
on a perusal of the records produced be- 
fore us a note on the copy of the letter 
with which the grounds of detention were 
sent from the Government to the jail 
authorities to the effect that the grounds 
were communicated on 12th January, 1968< 
and the original fetter was kept in a file, 
the number of which is given in that note. 
That file containing the original letter 
has not been produced for our perusal. 
If the original letter had been produced, 
it would have shown when die grounds 
were actually communicated and acknow- 
ledgment of the communication was taken 
from Mohd. Shafi. Learned counsel ap- 
pearing for the State Government stated 
before us that he had received instruc- 
tions that no such file exists. What has 
happened to that file is not known. The 
very fact that a note regarding that file 
is contained on the copy of the letter 
leads to the inference that such a file at 
one time did exist. The non-production . 
of that file, therefore, raises a strong 
presumption that, if produced, it would 
nave supported the case of the detenu. 
In view of these circumstances, we have 
no hesitation in accepting the plea of the ‘ 
detenu that the grounds of detention were 
not served on him on 12th January, 1968, 
and that there was, in fact, non-compli- 
ance with the provisions of Section 8 (1) 
of the Act. On that non-compliance, the 
detention of Mohd. Shafi under the order - 
dated 3rd January, 1968 became illegal, 
so that he is entitled to be set at liberty. 

3. So far as Mohd. Yaqub is concern- 
ed, similar grounds were taken by him 
also to challenge his detention order 
dated 3rd January, 1968, but those 
grounds have now become immaterial in 
view of the fact that, at present, he is 
being detained under the order of deten- 
tion served on him on 25th August 1969, 
That order was passed on the 20th 
August, 1969. This order followed the 
revocation of the earlier order dated 3rd 
January, 1968, which was in force and in- 
pursuance of which he was kept in deten- 
tion up to 25th August, 1969. This con- 
tinued detention under the order dated 
20th August, 1969, has been challenged 
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on the ground that such an order could 
not be validly made by the State Gov- 
ernment in view of the provisions of Sec- 
tion 14 (2) of the Act. Section 13 (1) of 
the Act laid down the maximum period 
for which a person may be detained in 
pursuance of any detention order as two 
years from the date of detention. Then, 
Section 14 (2) removed the bar against 
the Government making a fresh order of 
detention on revocation or expiry of a 
detention order. This power was made 
subject to the fresh order being made 
where fresh facts may have arisen after 
the date of revocation or expiry which 
could lead to the satisfaction of the de- 
taining authority that a fresh order was 
needed. These provisions contained in 
Sections 13 (1) and 14 (2) of the Act are 
very similar to the provisions contained 
in Section 11-A (1) and Section 13 (2) 
of the Preventive Detention Act, 1950. 
These two provisions of the Preventive 
Detention Act were interpreted by this 
Court in Hadibandhu Das v. District 
Magistrate, Cuttack, Civil Appeal No. 
1210 of 1968, D/- 22-4-1968 — 2-5-1968= 
(reported in AIR 1969 SC 43). In that 
case, this Court held that, in view of the 
provisions of Sec. 11-A and Sec. 13 (2) of 
the Preventive Detention Act, a fresh 
order of detention could be made only if 
fresh grounds came into existence after 
the expiry or revocation of the earlier 
order of detention. No such fresh order 
could be made on grounds which existed 
prior to the revocation or expiry of the 
earlier order of detention. This decision 
was subsequently followed in Kshetra 
Gogoi v. State of Assam, Writ Petn. No. 
211 of 1969, D/- 19-9-1969 (SC). The 
principle laid down in these cases fully 
applies to the interpretation of Sections 13 
(1) and 14 (2) of the Act. Consequently, 
in the case of Mohd. Yaqub, a valid fresh 
order of detention could have been pass- 
ed in August, 1969, only if that order was 
based on fresh facts which came into exis- 
tence after the order dated 3rd January, 
1968, was revoked. On the face of it, no 
such grounds could possibly come into 
existence, because Mohd. Yaqub was in 
jail under detention and there is no sug- 
gestion that any of his activities in jail 
could constitute such fresh facts justify- 
ing a fresh order. The fresh order of 
detention dated 20th August, 1969 is, 
thus, contrary to law and invalid. His 
detention is, therefore, illegal. He is also 
entitled to be set at liberty. 

4. As a result, the petition of both 
these petitioners is allowed. They shall 


be released forthwith unless required in 
connection with some other charge. 

Petitions allowed. 


AIR 1970 SUPREME COURT 691 
(V 57 C 139) 

(From: Madhya Pradesh) 

J. C. SHAH AND K. S. HEGDE, JJ. 
The Commissioner of Income-tax, 
Madhya Pradesh, Appellant v. Lady Kan- 
chanbai, Respondent. 

Civil Appeal No. 19 of 1969, D/- 16- 
12-1969. 

Income-tax Act (1922), Section 2 (11) 
(i) (a), proviso — ‘"Previous year”, inter- 
pretation of — Expression “where in res- 
pect of a particular source of income, pro- 
fits and gains”, in proviso means income 
from a particular source which has been 
brought to tax under the Act and not 
which has been taken into consideration 
for computing total world income of as- 
sessee. ^ (Para 7) 

The expression that “where in respect 
of a particular source of income, profits 
and gains” in the proviso to Section 2 (11) 
(i) (a) means the income from a particular 
source which has been brought to tax 
under the Act and not which has been 
taken into consideration for computing 
the total world income of the assessee. 
In the context the word "assessee” in the 
proviso to Section 2 (11) (i) (a) refers to 
the person whose income, profits or gains, 
in respect of a particular source had been 
once assessed to tax. (Para 8) 

Section 2 (11) (i) (a) does not refer to 
the income of the assessee generally but 
to his “separate sources of income, profits 
and gains”. Hence it is possible for an 
assessee to have a different “previous 
year” for each “separate source of in- 
come, profits and gains”. ‘Source’ means 
not a legal concept but which a practical 
man would regard as a real source of 
income. AIR 1947 Mad 147 & (1941) 9 
ITR (Supp) 45, Rel. on. (Para 6) 

In the returns submitted by the asses- 
see, a resident of Madhya Bharat which 
after coming into force of the Constitu- 
tion became ‘taxable territory’ by virtue 
of Finance Act, 1950, prior to the assess- 
ment year 1950-51, it had proceeded on 
the basis that its account year ended on 
Diwali day; but for the assessment year 
1950-51, in respect of its income accrued 
from its business in Madhya Bharat, it 
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chose the financial year ending on Mar* 
1930 as the “previous year . For the 
S^pose of finding out the total "world 
Income” of the assessee, the income de- 
rived by the assessee from > ts b V s {“ e * 
outside the taxable territories had been 
taken into consideration in the past. That 

S5S should'be 2 assessed. No t f w £ 
imposed on the income from those bust 
nesses. , , 

Held that in the circumstances ot tee 
cose the assessee was entitled to take the 

2? ended on 31-3-1950 as the previous 

veS” relevant to the assessment year 

1950-51 in respect of his sources of m 
come arising stride the Wb tern; 

tories.” v ’ 

Cases Referred: Chronological Paras 
(1949) AIR 1949 PC 159 (V 86)- 
(1949) 17 ITR 209, Badndas Daga 
v. Commr. of Income Tax Central 
and United Provinces ' 

(1947) AIR 1947 Mad 147 (V 84)- 
(1940) 14 ITR 183. Commr. of 
Income Tax v. Savrimiamurthy B 

(1941) 1941-9 ITR (Supp) 45= 1940 
' AC 774, Rhodesia Metals Ltd. v. 

Commr. of Tares 0 

(1938) AIR 1938 PC 175 (V 2o)= 

(1938) 6 ITR 414, Comm, of 
Income Tax, Bombay v. Khem- 
ehand Ramdas • 

The Judgment of the Court was deli- 
vered by 

HEGDE, J.:~ In this appeal by certi- 
ficate the question that arises for derision 
is whether under the circumstances of the 
case having regard to Section 2 (U) y) 
(a) of the Income-tax Act, 1922 (to be 
hereinafter referred to as the Act), the as- 
sessee is entitled to take the year ended 
on 31-3-1950 as the “previous vear rele- 
vant to the assessment year 1950-51 in 
respect of his sources of income arising 
outside the “taxable territories". This 
question under Section 68 (1) of die Act 
was answered in favour of the assessee 
by the High Court of Madhya Pradesh. 
Aggrieved by that derision, the Commis- 
sioner of Income-tax, Madhya Pradesh 
has brought this appeal. 

2. The assessee (the respondent) is a 
Hindu Undivided Family with its Head- 
office at Indore and branches at several 
places. It derives income from property, 
business in cotton and oil seeds, specula- 
tion, dividends, managing agency com- 
missions etc. Prior to the assessment 
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year 1950-51, the assessee was assessed 
under the Indian Income-tax Act, 1922 in 
the status of a non-resident Hindu Undi- 
vided Family. The income which accru- 
ed to or was received by the assessee in 
the former Indian States was not subject 
to tax under the Act but was taken into 
consideration in computing its "world in- 
come” for the purpose of determining 
the rate. After the Constitution came 
into force, the present definition of "tax- 
able territories” was incorporated in the 
Income-tax Act by the Finance Act, 1950 
and the areas in which the assessee was 
carrying on the businesses with which we 
are concerned in this appeal were in- 
cluded therein. The result of the amend- 
ment was that for the assessment year 
1950-51. the assessee who was a resident 
of Madhya Bharat, was deemed to be a 
resident in the "taxable territories” during 
the “previous year” and hence liable to 
be taxed in respect of its income that ac- 
crued or received in Madhya Bharat. For 
the purpose of its accounts the assessee 
was adopting the year ending on Diwall 
day. In the returns submitted by the as- 
sessee, prior to the assessment year 1950- 
51, it had proceeded on the basis that its 
account year ended on Diwali day; but 
for the assessment year 1950-51, in res- 
pect of its income accrued from its busi- 
nesses in Madhya Bharat, it chose the 
financial year ending on March 31, 1950 
as the “previous year.” The Income-tax 
Officer as well as the Appellate Assistant 
Commissioner rejected the claim of the 
assessee that it could make Such a choice. 
The Income-tax Officer assessed the as- 
sessee on the basis that the “previous 
year” in respect of the concerned sources 
ended on Diwali of 1949. That decision 
was affirmed by the Appellate Assistant 
Commissioner but the Income-tax Appel- 
late Tribunal reversed the Ending of the 
Income-tax Officer and the Appellate As- 
sistant Commissioner and agreed with the 
stand taken by the assessee. Thereafter 
a reference was made to the High Court 
of Madhya Pradesh under Section 66 (1) 
of the Act at the instance of die Commis- 
sioner of Income-tax but the High Court 
agreed with the view taken by die tribu- 
nal. Hence this appeal. 

3. The question for our consideration 
is whether the view taken by the High 
Court is correct? In order to deride that 
question, it is necessary to find out the 
true scope of Section 2 (11) (i) (a) of the 
Act, which provision defines the term 
“previous year” thus: 
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““Previous year” means — 

(i) in respect of 'any separate source of 
income, profits and gains’ — 

(a) the twelve months ending on 31st 
day of March, next preceding the year 
for which the assessment is to be made, 
or, if the accounts of the assessee have 
been made up to a date witlhn the said 
twelve months in respect of a year end- 
ing on any date other than the said 31st 
day of March, then, at the option of the 
assessee, the year ending on the date to 
which his accounts have been so made 
up: 

Provided that where in respect of a 
particular source of income, profits and 
gains, an assessee has once been assessed 

he shall not, in respect of that 

source or, as the case may be, business, 
profession or vocation, exercise the op- 
tion given by this sub-clause so as to vary 
the meaning of the expression “previous 
year” as then applicable to him except 
with the consent of the Income-tax Offi- 
cer and upon such conditions as the In- 
come-tax Officer may think fit to impose.” 
(Emphasis herein ‘ ’ is ours). 

4. From the above provision, it is clear 
that in respect of any separate source of 
income, profits or gains, unless the asses- 
see had made a choice in accordance with 
2nd part of Section 2 (11) (i) (a), the 
twelve months ending on 31st day of 
March next the preceding year for which 
the assessment is made is the “previous 
year”. 

5. Therefore all that we have to see 
is whether the assessee’s income, profits 
or gains in respect of the businesses in 
Madhya Bharat had been assessed pre- 
viously. If they had not been previously 
assessed then the assessee’s case comes 
within the first part of Sec. 2 (11) (i) (a). 
In that event his return was in accord- 
ance with law. Therefore we have first 
to see what is meant by “source of in- 
come” in Section 2 (11) (i) (a) of the Act 
and then proceed to consider whether 
those sources of income had “once been 
assessed”. 

6. It is necessary to note that Sec. 2 
(11) (i) (a) does not refer to the income of 
the assessee generally but to his “separate 
sources of income, profits and gains”. 
Hence it is possible for an assessee to 
have a different “previous year” for each 
"separate source of income, profits and 
gains” as held by the Madras High Court 
in Commr. of Income-tax v. Savumiamur- 
thy, (1946) 14 ITR 185= (AIR 1947 Mad 


147). In Rhodesia Metals Ltd. v. Commr. 
of Taxes, (1941) 9 ITR (Supp) 45, the 
Judicial Committee observed that "source” 
means not a legal concept but which a 
practical man would regard as a real 
source of income. There is hardly any 
room for doubt, nor was it contended 
otherwise — that the business of the as- 
sessee in Madhya Bharat constituted a 
separate source or sources. Hence all 
that we have to see is whether the income 
accruing from those businesses bad “once 
been assessed” under the Act. 

7. This takes us to the question what 
exactly is the meaning of the expressions 
"assessed” and “assessee” in the proviso 
to Section 2 (11) (i) (a). The words “as- 
sessed ”, “assessment” and “assessee” have 
different meaning in different contexts. As 
observed by Judicial Committee, in 
Commr. of Income-tax, Bombay v. Khem- 
chand Ramdas, (1938) 6 ITR 414= (AIR 
1938 PC 175) the word “assessment” is 
used in the Act as meaning sometimes the 
computation of income, sometimes the 
determination of the amount of tax pay- 
able and sometimes the procedure laid 
down in the Act for imposing liability 
upon the tax payer. Similarly the word 
"assessee” connotes different meanings in 
different contexts — see Badridas Daga 
v. Commr. of Income-tax Central and 
United Provinces, (1949) 17 ITR 209= 
(AIR 1949 PC 159). 

8. It is true that for the purpose of 
finding out the total “world income” of 
the assessee, the income derived by the 
assessee from its businesses outside the 
taxable territories had been taken into 
consideration in the past. That was done 
only for the purpose of determining the 
rate at which the assessee’s income should 
be assessed. No tax was imposed on the 
income from those businesses. In other 
words, the income derived by the assessee 
from the businesses carried on by it in 
territories outside the “taxable territories” 
was not brought to tax under the Act. 
The expression that “where in respect of 
a particular source of income, profits and 
gains” in the proviso to Section 2 (11) (i) 
(a) means the income from a particular 
source which has been brought to tax 
under the Act and not which has been 
taken into consideration for computing 
the total world income of the assessee. 
In the context the word “assessee” in the 
proviso to Section 2 (11) (i) (a) refers^ to 
the person whose income, profits or gains, 
in respect of a particular source had been 
once assessed to tax. The word “assess- 



694 S. C. [Prs. 8-9] Kanta Kathuria v. Manak Chand (Hidayatullah C. J.) A.I.R. 


led” in that proviso means subject to levy 
lor imposition of tax not computed. 

9. For the reasons mentioned above, 
we agree with the view taken by the 
High Court. In the result this appeal 
fails and the same is dismissed with 
costs. , 

Appeal dismissed. 


AIR 1970 SUPREME COURT 694 
(V 57 C 140) 

(From: Rajasthan) 

HIDAYATULLAH, C. J., S. M. SIKRI, 

A. N. RAY AND P. JAGANMOHAN 
REDDY, J/. 

Smt. Kanta Kathuria, Appellant v. 
Msask Cbsnd Saraaa, Respondent 
Civil Appeal No. 1869 (MCE) of 1968, 
D/- 16-10-1969. 

(A) Constitution of India, Article 191 
(1) ( a ) — Word “Office” — Meaning — 
Appointment of advocate as Special Gov- 
ernment Pleader to conduct particular 
case — ■ He does not hold “Office” — No 
question of incurring disqualification — 
Decision of Raj. High Court, Reversed. 

Per Majority (Hidayatullah, C. J. and 
Mitter, J. contra.) 

An advocate appointed as a Special 
Government Pleader to assist the Govern- 
ment Pleader in a particular case does 
not hold any “office” and hence he can- 
not incur disqualification under Art. 191. 
Decision of Raj. H. C., Reversed. 

(Paras 27, 36) 
The word "office” has various mean- 
ings depending upon its context. The 
words 'its holder’ occurring in Art. 191 (1) 
(a), indicate that there must be an office 
which exists independently of the holder 
of the office. Further, the very fact that 
the Legislature of the State has been au- 
thorised by Article 191 to declare an 
office of profit not to disqualify its hol- 
der, contemplates existence of an office 
apart from its holder. In other words, 
the Legislature of a State is empowered 
to declare that an office of profit of a 
particular description or name would not 
disqualify its holder and not that a parti- 
cular holder of an office of profit would 
not be disqualified. (Case Law discussed.) 

(Para 27) 

Further, neither Order 27, Rule 8-B 
read with Section 2 (7) of Civil P. C. 
shows that the notification of Counsel’s 
name under Rule 8-B, amounts to the 


Creation of an ‘office’, nor even assum- 
ing that Rule 4 of Order 27 applies, does 
it mean that an Advocate on Record 
holds an office under the client. 

(Para 34) 

(B) Rajasthan Legislative Assembly 
Members (Prevention of Disqualification) 
Act (5 of 1969), S. 2 — Removal of dis- 
qualification retrospectively — Act not in- 
valid on that ground — It does not amend 
Representation of the People Act (1931) 

« — Constitution of India, Art. 191. 

Rajasthan Legislative Assembly Mem- 
bers (Prevention of Disqualification) Act 
(5 of 1969) is not invalid on ground that 
»t removes disqualification retrospective- 
ly. The Act also does not amend or alter 
the Representation of the People Act 
(1951), in any respect whatsover. 

(Paras 13, 37) 
Article 191 itself recognises the power 
of the Legislature of the State to declare 
by law that the holder of an office shall 
not be disqualified for being chosen. 
There is nothing in the words of the 
Article to indicate that this declaration 
cannot be made with retrospective effect. 
The word ‘declared’ in Article 191 (1) (a), 
does not imply any limitation on the 
powers of the Legislature. Declaration 
can be made effective as from an earlier 
date. The apprehension that it may not 
be a healthy practice and this power 
might be abused in a particular case are 
no grounds for limiting the powers of 
the State Legislature. Practice of the 
British Parliament does not also imply 
any restriction on retrospective valida- 
dation of election. Decision of Rajasthan 
High Court Affirmed. 

(Paras 13, 34, 39, 40 41) 
(C) Representation of the People Act 
(1951), Section 82 — Parties to petition 
— Joinder of — Allegation of corrupt 
practice against elected candidate and a 
candidate from another constituency — < 
Petition not bad for non-joinder of 
another candidate — Words “any other 
candidate” in S. 82 mean candidates from 
same election and not candidates at other 
elections. (Paras 15, 43) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1495 (V 55) = 

Civil Appeal No. 647 of 1967, 

D/- 2-4-1968 = 1968 Lab IG 
1525, Statesman (P) Ltd v. H. R. 

Deb 6 

(1968) Civil Appeal No. 1832 of 
1967, D/- 15-10-1968 (SC), Maha- 
deo v. Shantibai 6, 30 

(1960) 1960-2 AH ER 218, Mitchell 
v. Ross SO 
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■(1955) AIR 1955 SC 166 (V 42)= 

(1955) 1 SCR 1004, Sakhawat 
Ali v. State of Orissa 35 

'(1943) 24 Tax Cas 190, Mcmillan v. 
Guest (H. M. Inspector of Taxes) 

29 

<1942) 1942 AC 561= 111 LJ KB 
398, McMillan v. Guest 6 

<1922) 8 Tax Cas 231= 1922-2 AC 

1. Great Western Rly. Co. v. Bater 

6, 28 29 

(1920) 1920-3 KB 266 = 90 LJKB 
41, Great Western Rly. v. Bater 29 
121 Joum 220, In re Cambridge 
Case 31 

The following Judgments of the Court 
were delivered by 

HID AYATULLAH, C. J. (On behalf of 
■himself and G. K. MITTER, J.): We regret 
•our inability to agree that the appellant 
Mrs. Kanta Kathuria was not holding an 
-office of profit under the Government of 
Rajasthan when she stood as a Candidate 
for election to the Rajasthan Legislative 
Assembly from the Kolayat Constituency. 

2. Mrs. Kathuria is an advocate prac- 
tising at Bikaner. She contested the 
•above election held on February 18, 
1967 against seven other candidates. She 
was declared elected on February 22, 
1967. One of the defeated candidates 
filed the election petition, from which 
this appeal arises, questioning her elec- 
tion on several grounds. We are con- 
cerned only with one of them, namely, 
that on the date of her nomination and 
election she was disqualified to be chosen 
to fill the seat as she held the office of 
Special Government Pleader, which was 
an office of profit under the Government 
of Rajasthan. 

3. Article 191 of the Constitution, 
•which is relevant in this connection, 
rreads: 

“191: Disqualifications for membership: 
(1) A person shall be disqualified for 
"being chosen as, and for being, a mem- 
ber of the Legislative Assembly or Legis- 
lative Council of a State — 

(a) if he holds any office of profit 
.-under the Government of India or the 
•Government of any State specified in 
-the First Schedule, other than an office 
declared by the Legislature of the State 
by law not to disqualify its holder; 

XX XX XX xx” 

Mrs. Kathuria was appointed by the 
Government of Rajasthan as Special 
■Government Pleader to conduct arbitra- 
tion cases between the Government and 
Modem Construction Company arising 


out of the construction of Ran a Pratap 
Sagar Dam and Jawahar Sagar Dam. 
The order was passed on June 26, 1965 
(Ex. 1). The order reads: 

ORDER 

“Sub: Construction of R. P. S. Main 
Dam Contract of M/s. M. C. C. (Pvt.) 
Ltd., Arbitration in disputes arising out 
of. 

In pursuance of R. 8 (b) of O. XXVII 
of the First Schedule to the Code of 
Civil Procedure, 1908 read with Cl. (7) 
of Section 2 of the Code, the Governor 
is pleased to appoint Smt. Kanta Kathu- 
ria, Advocate Bikaner as Special Govern- 
ment Pleader to conduct the above noted 
case on behalf of the State of Rajasthan 
along with Shri Murali Manohar Vayas, 
Government Advocate, Jodhpur. 

By order, 

Sd. D. S. Acharya 
25-6-65 

(D. S. Acharya) 
Joint Legal Remembrancer”. 
By subsequent orders, which we do not 
consider necessary to quote here, her 
remuneration was fixed at Rs. 150/- per 
day for each date of hearing, Rs. 75/- 
per day for days of travel and dates on 
which the case was adjourned, and days 
spent on preparation of the case. Mrs. 
Kathuria began appearing in the case 
from March 27, 1965. It is an admitted 
fact that she was paid for work between 
that date and November 28, 1966 a sum 
of Rs. 26,325/- and again from February 
26, 1967 to March 2, 1967 a sum of 
Rs. 900/- and that the arbitration pro- 
ceedings were continuing on the date of 
the filing of the election petition. There- 
fore for over two years she was employ- 
ed as Special Government Pleader and 
was still employed when her election took 
place. It is also admitted by her that 
prior to this employment, she had never 
paid income-tax in excess of Rs. 1200/- 
in any year. 

4. On these facts, the High Court held 
that Mrs. Kathuria was disqualified. 
Before this appeal came on for 
hearing before us, the Governor 
of Rajasthan by Ordinance 3/68 
(December 24, 1968) removed the disqua- 
lification retrospectively. The Ordinance 
was followed by Act V of 1968 (April 4, 
1969). The operative portions of the Act 
which are the same as of the Ordinance 
read: 

“Prevention of disqualification of mem- 
bership of die State Legislative Assem- 
bly — 
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(1) It is hereby declared that none of 
the following offices, in so far as it is 
an office of profit under the State Gov- 
ernment, shall disqualify or shall be deem- 
ed ever to have disqualified the holder 
thereof from being cbosen as, or for be- 
ing, a member of the Rajasthan Legisla- 
tive Assembly, namely: — 

(a) the office of a Government Pleader 
or Special Government Pleader or Advo- 
cate for the Government, appointed spe- 
cially to conduct any particular suit, case 
or other proceeding by or against the 
State Government, before any Court, tri- 
bunal, arbitrator or other authority; 

(b) the office of a Government Pleader, 
a Special Government Pleader or Advo- 
cate for the State Government, appointed 
specially to assist the Advocate-General, 
Government Advocate or Pleader, or Spe- 
cial Government Pleader, or Advocate 
for Government, in any particular suit, 
case or other proceeding by or against 
die State Government before any Court, 
tribunal, arbitrator or other authority; 

(c) the office of a panel lawyer if the 
holder of such office is not entitled to any 
retainer or salary, by whatever name 
called; 

(d) the office of a Pradhan or Pramukh 
as defined in the Rajasthan Panchayat 
Samitis and Ziia Parishads Act, 1959 
(Rajasthan Act 37 of 1939). 

(2) Notwithstanding any judgment or 
order of any Court or Tribunal, the afore- 
said offices shall not disqualify or shall 
be deemed never to have disqualified the 
holders thereof for being chosen as, or 
for being, members of the Rajasthan 
Legislative Assembly as if this Act had 
been in force on the date the holder of 
such office filed his nomination paper for 
being chosen as a member of the Rajas- 
than Legislative Assembly.” 

The Ordinance and the Act seem to 
have been passed to nullify the decision 
in this case. One of the contentions of 
the answering respondent is that the 
Legislature or Rajasthan could not remove 
the disqualification retrospectively since 
the Constitution contemplates disqualifi- 
cations existing at certain time in accord- 
ance with the law existing at that time. 
We shall deal with this matter later. 

5. When the Government of Raja- 
sthan appointed Mrs. Kathuria it had two 
courses open to it. Firstly, Government 
could have engaged Mrs. Kathuria to 
conduct the particular arbitration case or 
cases, or even to assist the Government 
Advocate in those cases. Alternatively 


Government could create a special office 
of Special Government Pleader and ap- 
point Mrs. Kathuria or any other lawyer 
to that office. It is obvious that Govern- 
ment did not choose the first course. 
There were as many as 20 arbitration 
cases then pending and more were likely 
to arise. Government thought that they 
should be conducted by the Government 
Advocate but as the work involved was 
too much an additional office had to bo 
created and given to a lawyer. An office 
was, therefore, created and given to Mrs. 
Kathuria. 

G. In a recent case Mahadeo v. Shanti- 
bai, (Civil Appeal No. 1832 of 1907 (SC) 
decided on 15-10-1968) we held that a 
panel lawyer engaged to watch cases on 
behalf of the Central and Western Rail- 
way Administrations, held an office of 
profit. The duty of the panel lawyer 
was to watch cases coming up for hear- 
ing against the Railways at Ujjam and 
to appear in court and ask for an ad- 
journment. The lawyer was paid Rs. 5 
for each such adjournment if he was 
not entrusted with the case later. In 
dealing with this matter reliance was 
placed by us on the meaning to the word 
‘office’ given in the Statesman (P) Ltd. v. 
H. R. Deb, Civil Appeal No. 647 of 1967 
D/- 2-4-1968= (reported in AIR 1968 SC 
1495). In the Statesman case. Civil Ap- 
peal No. 647 of 1907, D/- 2-4-1968= (re- 
ported in AIR 1968 SC 1495)* this Court 
approved of the observations of Lord 
Wright in Macmillan v. Guest, 1942 AC 
561 to the following effect: 

"The word 'office' is of indefinite con- 
tent. Its various meanings cover four 
columns of the New English Dictionary, 
but I take as the most relevant for pur- 
pose of this case the following: 

"A position or place to which certain 
duties are attached, especially one of a 
more or less public character."* 

Our brother Sikri has also relied upon 
the same case and has referred to the 
observations of Lord Atkin where he ap- 
proved of the observations of Rowlatt, J. 
in Great Western Rly. Co. v, Bater, (1922) 
8 Tax Cos 231 at p. 235. Justice Row- 
lat said thus: 

“Now it is argued, and to xny mind 
argued most forcibly, that that shows that 
what those who use the language of the 
Act of 1942 meant, when they spoke of 
an office or emp loyment which was a 

•Editorial Note: We have not been able 

to trace this passage in Statesman case, 

as reported in AIR 1968 SG 1495. 
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subsisting, permanent, substantive position 
which had an existence independent from 
the person who filled it, which went on 
and was filled in succession by succes- 
sive holders, and if you merely had any 
man who was engaged on whatever 
terms, to do duties which were assigned 
to him, his employment to do those duties 
did not create an office to which those 
duties were attached. He hereby was 
employed to do certain things and that 
is an end of it, and if there was no office 
or employment existing in the case as 
a thing, the so-called office or employ- 
ment was merely .an aggregate of the 
activities of the particular man for the 
time being.” 

We say with profound respect for this 
most succinct exposition, that we entirely 
agree. The distinction that we are mak- 
ing is precisely the distinction which has 
been brought out by Rowlatt J. If Mrs. 
Kathuria had been briefed as a lawyer and 
given all the Government litigation in 
Rajasthan to conduct on behalf of the 
Government she could not have been 
described as holding an office of profit. 
The aggregate of her work and her acti- 
vities could not have created an office 
nor could she have been described as 
anything but an advocate. What hap- 
pened here was different. An office was 
created which was that of a Special Gov- 
ernment Pleader. Now it is admitted 
that the office of a Government Pleader 
is an office properly so-called. There- 
fore an office going under the names ‘Ad- 
ditional Government Pleader’, ‘Assistant 
Government Pleader’, ‘Special Govern- 
ment Pleader’ will equally be an office 
properly so-called. It matters not that 
Mrs. Kathuria was to conduct a group 
of arbitration cases and against the same 
party. For that matter Government is 
always at liberty to create offices for 
special duties. They might have even 
created another office of Special Govern- 
ment Pleader for Land Acquisition cases 
or a group of cases or Railway cases or a 
group of cases arising out of a particular 
accident and so on and so forth. What 
matters is that there was an office created 
apart from Mrs. Kathuria. It is in evi- 
dence that it was first held by Mr. Manek- 
lal Mathur another advocate. It is like- 
ly that if Mrs. Kathuria had declined 
some one else would have been found. 
Therefore, there was an office which 
could be successively held; it was inde- 
pendent of Mrs. Kathuria who filled it, 
it was a substantive position and as per- 
manent as supernumerary offices are. 


Every one of the tests laid down by 
Rowlatt J. are found here, 

7. We would, therefore, hold that the 
High Court was right in its conclusion 
that Mrs. Kathuria held an office. Since 
there is no dispute that it was for profit 
and under the State, the election of Mrs. 
Kathuria must be held to be void as 
she was disqualified to stand for the elec- 
tion. 

8. This brings us to the next ques- 
tion. Does the Act of the Rajasthan 
Legislature .remove the disqualification 
retrospectively, in other words; can such 
a law be passed by the Legislature after 
the election is over? 

9. The first question is whether the 
new law is remedial or declaratory. If 
it was declaratory then it would be re- 
trospective; if remedial only, prospective 
unless legally made retrospective. That 
it has been made expressly retrospective 
lends support to its being remedial. Its 
retrospective operation depends on its 
being effective to remove a disability 
existing on the date of nomination of a 
candidate or his election. Of course, 
there is no difficulty in holding the law 
to be perfectly valid in its prospective 
operation. The only dispute is in regard 
to its retrospective operation. 

10. Our brother Sikri has cited an in- 
stance of tire British Parliament from 
May’s well-known treatise when the Coat- 
bridge and Springbum Elections (Valida- 
tion) Bill was introduced to validate the 
irregular elections. Halsbury’s Laws of 
England (3rd Edn. Vol. 14 p. 5) has the 
following note: 

‘‘If a person is elected when disquali- 
fied, his disqualification for being a mem- 
ber of Parliament may be remedied or 
he may be protected from any penal 
consequences by an Act of Validation or 
indemnity.” 

11. The position of the British Parlia- 
ment is somewhat different from that of 
the Indian Parliament and the Legisla- 
tures of the States. British Parliament 
enjoys plenary sovereignty and the Acts 
of the British Parliament no court can 
question. In India the sovereignty of 
Indian Parliament and the Legislatures 
is often curtailed and the question, there- 
fore, is whether it is in fact so curtailed. 

12. At the hearing our attention was 
drawn to a number of such Acts passed 
by our Parliament and the Legislatures 
of the States. It seems that there is a 
settled legislative practice to make valida- 
tion laws. It is also well recognised that 
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Parliament and the Legislatures of the 
States can make their laws operate retros- 
pectively. Any law that can be made 
prospectively may be made with retros- 
pective operation except that certain 
kinds of laws cannot operate retrospec- 
tively. This is not one of them. 

13. This position being firmly ground- 
ed we have to look for limitations, if any, 
in the Constitution. Article 191 (which 
has been quoted earlier) itself recognises 
the power of the Legislature of the State 
to declare by law that the holder of an 
office shall not be disqualified for being 
chosen as a member. The Article says 
that a person shall be disqualified if he 
holds an office of profit under the Gov- 
ernment of India or the Government of 
any State unless that office is declared 
by the Legislature not to disqualify the 
holder. Power is thus reserved to the 
Legislature of the State to make the de- 
claration. There is nothing in the words 
of the article to indicate that this declara- 
tion cannot be made with retrospective 
effect. It is true that it gives an advan- 
tage to those who stand when the dis- 
qualification was not so removed as 
against those who may have kept them- 
selves back because the disability was not 
removed. That might raise questions of 
the propriety of such retrospective legis- 
lation but not of the capacity to make 
such law's. Regard being had to the 
legislative practice in this country and in 
the absence of a clear prohibition either 
express or implied we are satisfied that 
the Act cannot be declared ineffective in 
its retrospective operation. 

14. The result, therefore, is that while 
we hold that Mrs. Kathuria held an office 
of profit under the State Government, we 
hold further that this disqualification 
stood removed by the retrospective opera- 
tion of the Act under discussion, 

15. As regards the supplementary point 
that the petition was bad for non-joinder 
of Mr. Mathura Das Mathur against whom 
corrupt practices were alleged in the peti- 
tion, we are of opinion that S. 82 of the 
Representation of the People Act, 1951, in 
its Cl. (b) speaks of candidates at the 
same election and not persons who are 
candidates at other elections. As Mr. 
Mathur was a candidate from another 
jconstituency he need not have been made 
(a party here. 

16. For the above reasons we would 
allow the appeal but make no order about 
costs since the election of the appellant 
is saved by a retrospective law’ passed 
after the decision of the High Court. 


17. SIKRI, J. : This appeal arises out 
of an election petition tiled under Sec- 
tion 80 of the Representation of the Peo- 
ple Act, 1951, hereinafter referred to as 
the 1951 Act by Shri Manik Chand Sura- 
na, a defeated candidate, challenging the 
election of Smt Kanta Khaturia, before 
the High Court. The High Court (Jagat 
Narayan J.) allowed the election petition 
on the ground that the appellant held an 
office of profit within the meaning of 
Article 191 of the Constitution on the day 
on which she filed the nomination paper 
and was thus disqualified for being cho- 
sen as a member of the Rajasthan Legi- 
slative Assembly. This j'udgment was 
given on August 12, 1968. An appeal 
was filed in this Court on August 20, 
1968. During the pendency of the ap- 
peal, the Rajasthan Legislative Assembly 
Members (Prevention of Disqualification 
Act, 1969 (Act No. 5 of 1969) (hereinafter 
referred to as the impugned Act), was 
passed, which received the assent of the 
Governor on April 4, 1969. 

18. The impugned Act inter alia pro- 
vides: 

"2. Prevention of disqualification of 
membership of the State Legislative As- 
sembly. (1) It is hereby declared that none 
of the following offices, in so far as it is 
an office of profit under the State Gov- 
ernment shall disqualify or shall be deem- 
ed ever to have disqualified the holder 
thereof from being chosen as, or for be- 
ing, a member of the Rajasthan Legisla- 
tive Assembly, namely:— 

(a) the office of a Government Pleader 
or Special Government Pleader or Advo- 
cate for the Government, appointed spe- 
cially to conduct any particular suit, case 
or other proceeding by or against the 
State Government, before any court, tri- 
bunal, arbitrator or other authority; 

(b) the office of a Government Pleader- 
a Special Government Pleader or Advo- 
cate for the State Government appointed 
specially to assist the Advocate General, 
Government Advocate or Pleader, or Spe- 
cial Government Pleader, or Advocate for 
Government in any particular suit, case 
or other proceeding by or against the 
State Government before any court, tri- 
bunal, arbitrator or other authority; 

xxx xxx xxx 

(2) Notwithstanding any judgment or 
order of any Court or Tribunal, the afore- 
said offices shall not disqualify or shall 
be deemed never to have disqualified the 
holders thereof for being chosen as, or 
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’for being, members of the Rajasthan 
Legislative Assembly as if this Act had 
'been in force on the date the holder of 
-such office filed his nomination paper for 
*being chosen as a member of the Raja- 
sthan Legislative Assembly.” 

19. We may note another fact on which 
an argument is sought to be made by the 
-learned Counsel for the appellant. It was 
alleged in the election petition that the 
-appellant was a close friend of one Shri 
Mathura Dass Mathur who was a Mini- 
-ster in the State of Rajasthan at the time 
of the election, who contested elections 
as a candidate in a constituency different 
from that of the appellant. Shri Mathur 
visited the constituency during the elec- 
tion very frequently and during these 
visits the appellant accompanied by Shri 
Mathur visited several places in the Con- 
stituency where Shri Mathur in the pre- 
sence of the appellant offered and pro- 
mised to get several works done in those 
areas if the electors were to cast votes 
for the appellant at the said election. 
In spite of these allegations of corrupt 
practice, Shri Mathur was not made a 
-party to the petition. 

20. The learned Counsel for the ap- 
pellant, Mr. Gupte, contends that the 
High Court erred in holding that the ap- 
pellant held an office of profit within the 
meaning of Article 191 of the Constitu- 
tion. In the alternative he contends that 
-the Rajasthan Act No. 5 of 1969 is re- 
trospective and the disqualification if it 
existed cannot now be deemed to have 
-existed because of this Act. The last 
point raised by him is that the petition 
was not in accordance with law as the 
•respondent, Shri Surana, had not implead- 
ed Shri Mathur as respondent to the peti- 
tion. 

21. The facts relevant for appreciat- 
ing the first point are these: — 

22. The appellant was an advocate at 
all material times. Disputes arose be- 
•tween M/s. Modem Constitution Com- 
pany Private Ltd. and the State of Raja- 
sthan in connection with some works re- 
lating to the Rana Pratap Sagar Dam. 
“These disputes were referred to arbitra- 
tion. Shri Murli Manohar Vyas, Govern- 
ment Advocate in the High Court of 
Rajasthan at Jodhpur was appointed by 
-the Government to represent it in these 
arbitration proceedings. The Govern- 
ment Advocate wanted one more advo- 
cate to assist him. On his suggestion Shri 
Manak Lai Mathur Advocate was ap- 
pointed to assist the Government Advo- 
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cate. As there was a possibility that 
Shri Manak Lai Mathur may not be avail- 
able to help the Government Advocate, 
the appellant was, on the suggestion of 
the Government Advocate, appointed to 
assist him in the absence of Shri Mathur. 
This proposal was approved by the 
Rajasthan Law Minister on March 30, 
1965 and on June 26, 1965, and the 
Government issued the following order: — 

“Sub: — Construction of R. P. S. Main 
Dam Contract of M/s. M. C. C. (Pvt.) 
Ltd. Arbitration in dispute arising out of — 

In pursuance of Rule 8 (b) of O. 27 of 
the First Schedule to the Code of Civil 
Procedure, 1908 read with Clause (7) of 
Section 2 of the Code, the Governor is 
pleased to appoint Smt. Kanta Khaturia 
Advocate, Bikaner as Special Government 
Pleader to conduct the above noted case 
on behalf of the State of Rajasthan along 
with Shri Manohar Vyas, Government 
Advocate, Jodhpur.” 

23. Later, on September 3, 1965, the 
Government laid down the fees payable 
to the appellant. It was stated in the order 
dated September 3, 1965 that "Smt. Kanta 
Khaturia who has been appointed to assist 
the Government Advocate in the absence 
of Shri Mathur will get her share of fee 
in proportion to the assistance rendered 
by her out of the daily fee of Rs. 150 
to Shri Manak Lai Mathur.” 

24. As Shri Manak Lai Mathur was 
not able to appear in the case, on Nov- 
ember 18, 1966 the Governor sanctioned 
the payment of daily fee of Rs. 150 to 
the appellant instead of Shri Manak Lai 
Mathur, for days of actual hearing. The 
appellant appeared from March 27, 1965 
to November 28, 1966, but she did not 
appear from November 29, 1966 to Feb- 
ruary 25, 1967. She again started ap- 
pearing in the case from February 26, 
1967. The appellant claimed travelling 
allowance, incidental charges and daily 
allowance, but the Government decided 
that the appellant was not entitled to 
any travelling allowance or daily allow- 
ance in addition to the fees. 

25. By a notification, the Election 
Commission of India called upon the 
electors of the Kolayat Assembly Con- 
stituency of the Rajasthan Legislative 
Assembly to elect a member to the Raja- 
sthan Legislative Assembly and invited 
nomination papers for the elections to 
be held on February 18, 1967. The ap- 
pellant was declared duly elected by the 
Returning Officer on February 22, 1967, 
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the appellant having secured 11926 and 
the respondent having secured 8311 votes. 

26. The relevant portion of Art. 191 
reads as follows: — 

"191. (1) A person shall be disqualified 
for being chosen as, and for being a mem- 
ber of the Legislative Assembly or Legis- 
lative Council of a State — 

(a) if he holds any office of profit 
under the Government of India or the 
Government of any State specified in the 
First Schedule other than an office declar- 
ed by the Legislature of the State by law 
not to disqualify its holder; 

(e) if he is so disqualified by or under 
any law made by Parliament. 

(2) For the purposes of this article, a 
person shall not be deemed to hold an 
office of profit under the Government of 
India or the Government of any State 
specified in the First Schedule by reason 
only that he is a Minister either for the 
Union or Cor such State. 

27. It seems to us that the High 
Court erred in holding that the appellant 
held an office. There is no doubt that if her 
engagement as Special Government Plead- 
er amounted to appointment to an office, it 
would be an office of profit under the 
State Government of Rajasthan. The 
word 'office’ has various meanings and 
we have to see which is the appropriate 
meaning to be ascribed to this word in 
the context. It seems to us that the 
words ‘its holder occurring in Art 191 (I) 
(a), indicate that there must be an 
office which exists independently of the 
holder of the office. Further, the very 
fact that the Legislature of the State has 
been authorised by Article 191 to de- 
clare an office of profit not to disqualify 
its holder, contemplates existence of an 
office apart from its holder. In other 
words, the Legislature of a State is em- 
powered to declare that an office of pro- 
fit of a particular description or name 
would not disqualify its holder and not 
that a particular holder of an office of 
profit would not be disqualified. 

28. It seems to us that in the context 
Justice Rowlatts definition in (1922) 8 
Tax Cas 231 is the appropriate meaning 
to be applied to the word ‘office* in Arti- 
cle 191 of the Constitution. 

Justice Rowlatt observed at p. 235: — 
"Now it is argued, and to my mind 
argued most forcibly, that that shows 
that what those who use the language 
of the Act of 1842 meant, when they 
ipoke of an office or an employment, was 
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an office or employment which was a 
subsisting, permanent, substantive posi- 
tion, which had an existence independent 
from the person who filled it, which 
went on and was filled in succession by 
successive holders; and if you merely had 
a man who was engaged on whatever 
terms, to do duties which were assigned 
to him, his employment to do those duties 
did not create an office to which those 
duties were attached. He merely was 
employed to do certain things and that 
is an end of it; and if there was no office 
or employment existing in the case as 
a thing, the so-called office or employ- 
ment was merely an aggregate of the 
activities of the particular man For the 
time being. And I think myself that 
that is sound. I am not going to decide 
that, because I think I ought not to in 
the state of the authorities, but my own 
view is that the people in 1842 who used 
this language meant by an office a sub- 
stantive thing that existed apart from the 
holder.” 

This definition was approved by Lord 
Atkinson at page 246. 

29. This language was accepted as 
generally sufficient by Lord Atkin and 
Lord Writ in Mcmillan v. Guest (H. M. 
Inspector of Taxes), (1943) 24 Tax Cas 190 
Lord Atkin observed at p. 201: — 

"There is no statutory definition of 
“office”. Without adopting the sentence 
as a complete definition, one may treat 
the following expression of Rowlatt, J. 
in Great Western RIy. Co. v. Baler, (1920) 
3 KB 266 at p. 274, adopted by Lord 
Atkinson in that case, (1922) 2 AC 1 at 
p. 15, as a generally sufficient statement 
of the meaning of the word: "an office 
or employment which was a subsisting, 
permanent, substantive position, which 
had an existence independent of the per- 
son who filled it, which went on and was 
filled in succession by successive holders.” 
Lord Wright at p. 202 observed: 

"The word “office” is of indefinite con- 
tent; its various meanings cover four 
columns of the New English Dictionary, 
but I take as the most relevant for pur- 
poses of this case the following: "A posi- 
tion or place to which certain “duties 
are attached, especially one of a more 
or less public character.” This, I think, 
roughly corresponds with such approaches 
to a definition as have been attempted 
in the authorities, in particular (1922) 2 

AC 1, where the legal 

construction of these words, which had 
been in Schedule E since 1803 (43 Geo.) 
HI, c. 122, Section 175), was discussed.” 
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30. In Civil Appeal No. 1832 of 1967, 
D/- 13-10-1968 (SC) Mitter, J. speaking 
for this Court, quoted with approval the 
definition of Lord Wright. In our view 
there is no essential difference between 
die definitions given by Lord Wright 
and Lord Atkin. The Court of Appeal 
in the case of Mitchell v. Ross, (1960) 2 
All ER 218 at pp. 225-226 thought that 
both the noble and learned Lords had 
accepted the language employed by Rcw- 
latt, J. as generally sufficient. In Maha- 
deo’s case, Civil Appeal No. 1832 of 1967, 
D/- 15-10-1968 (SC) (Supra) this Court 
was dealing with a panel of lawyers main- 
tained by the Railway Administration 
and the lawyers were expected to watch 
cases. Clause (13) of the terms in that 
case read as follows: — 

“You will be expected to watch cases 
coming up for hearing against this Rail- 
way in the various courts at UJB and 
give timely intimation of the same to 
this office. If no instructions regarding 
any particular case are received by you, 
you will be expected to appear in the 
court and obtain an adjournment to save 
the ex parte proceedings against this 
Railway in the Court. You will be paid 
Rs. 5 for every such adjournment if you 
are not entrusted with the conduct of the 
suit later on.” 

31. That case in no way militates 
against the view which we have taken 
in this case. That case is more like the 
case of a standing counsel disqualified 
by the House of Commons. It is stated 
in Rogers on Elections, Vol. II, at page 
10 :— 

“However in the Cambridge case (121 
Joum. 220), in 1866, the return of Mr. 
Forsyth was avoided on the ground that 
he held a new office of profit under the 
Crown, within the 24th Section. In the 
scheme submitted to and approved by 
Her Majesty in Council was inserted the 
office of standing counsel with a certain 
yearly payment (in the scheme called 
“salary”) affixed to it, which Mr. Forsyth 
received, in addition to the usual fees 
of counsel. The Committee avoided the 
return ” 

32. It is urged that there can be no 
doubt that the Government Pleader holds 
an office and there is no reason why a 
person who assists him in the case should 
also not be treated as a holder of office, 
specially as the notification appointed the 
appellant as Special Government Pleader. 
We see no force in these contentions. 
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33. Rule 8B. of Order 27, C. P. Code 
reads as follows : — 

“In this Order unless otherwise expres- 
sly provided' “Government” and “Govern- 
ment pleader” mean respectively — 

(a) In relation to any suit by or against 
the Central Government or against a 
public officer in the service of that Govern- 
ment, the Central Government and such 
pleader as that Government may appoint 
whether generally or specially for the 
purposes of this Order; 

o o * o 

(c) in relation to any suit by, or against 
a State Government or against a public 
officer in the service of a State, the State 
Government and the Government Pleader, 
as defined in Clause (7) of Section 2 or 
such other pleader as the State Govern- 
ment may appoint, whether generally or 
specially, for the purposes of this order.” 
This rule defines who shall be deemed 
to be a Government Pleader for the pur- 
pose of the Order. ‘Government Pleader 
is defined in Section 2 of Clause (7), C. P. 
Code thus — 

“(7) “Government Pleader” includes 
any officer appointed by the State Gov- 
ernment to perform all or any of the 
functions expressly imposed by this Code 
on tire Government Pleader and also any 
pleader acting under the directions of the 
Government Pleader.” 

34. It follows from reading Order 27, 
Rule 8B and Clause (7) of Section 2, 
C. P. Code together that even if a pleader 
who is acting under the directions of the 
Government Pleader would be deemed 
to be a Government Pleader for the pur- 
pose of Order 27. Therefore, no parti- 
cular significance can be attached to the 
notification made under Rule 8B appoint- 
ing the appellant as Special Government 
Pleader. We cannot visualise an office 
coming into existence, every time a plea- 
der is asked by the Government to ap- 
pear in a case on its behalf. The noti- 
fication of his name under Rule 8B, does 
not amount to the creation of an ‘office’. 
Some reliance was also placed on Rule 4 
of Order 27, C. P. Code, which provides 
that: 

“The Government Pleader in any Court 
shall be the agent of the Government for 
the purpose of receiving processes against 
the Government issued by such Court.” 
This rule would not apply to the facts of 
this case because the appellant was ap- 
pointed only to assist the Government 
Advocate in a particular case. Assuming 
it applies, it only, means that processes 
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could be served on the appellant, but 
processes can be served on an Advocate 
I under Rule 2 of Order XLV of the 
Supreme Court Rules, 1966. This does 
not mean that an Advocate on Record 
would hold an office under the client. 
The learned Counsel for the respondent, 
Mr. Chagla, urges that we should keep 
in view of fact that the object under- 
lying Article 191 of the Constitution is 
to preserve punty of public life and to 
prevent conflict of duty with interest and 
.give an interpretation which will carry 
out this object It is not necessary to 
give a wide meaning to the word “office" 
because if Parliament thinks that a legal 
practitioner who is being paid fees in a 
case by the Government should not be 
qualified to stand for an election as a 
Member of Legislative Assembly, it can 
make that provision under Art. 191 (1) (a) 
of the Constitution. 

35. The case of Sakhawat Ali v. State 
of Orissa, (1955) 1 SCR 1004= (AIR 1955 
SC 166) provides an instance where the 
Legislature provided that a paid legal 
practitioner should not stand in the muni- 
cipal elections. 

86. In view of the above reasons, we 
must hold that the appellant was not 
disqualified for election under Art. 191 
of the Constitution. But assuming that 
she held an office of profit, this disquali- 
fication has been removed retrospectively 
by the Rajasthan Legislative Assembly 
by enacting the impugned Act. 

37. Mr. Chagla, learned Counsel for 
the respondent, contends that the Raja- 
sthan State Legislature was not comDe- 
tent 'to declare retrospectively' under 
Article 191 (1) (a) of the Constitution. It 
seems to us that there is no force in this 
contention. It has been held in nume- 
rous cases by this Court that the State 
Legislatures and Parliament can legislate 
retrospectively subject to the provisions 
of the Constitution. Apart from the 
question of fundamental rights, no ex- 
press restriction has been placed on the 
power of the Legislature of the State, 
and we are unable to imply, in the 
context, any restriction. Practice of the 
British Parliament does not oblige us to 
place any implied restriction. We notice 
that the British Parliament m one case 
validated the election: (Eiskine Mays 
Treatise on the Law, Privileges Proceed- 
ings and Usage of Parliament — Seven- 
teenth (1964) Edition) — 

"After the general election of 1945 it 
was found that the persons elected for 
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the Coatbridge Division of Lanark and 
the Springbum Division of Glassgow were 
disqualified at the time of their election 
because they were members of tribunals 
appointed by the Minister under the Rent 
of Furnished Houses Control (Scotland) 
Act, 1943, which entitled them to a small 
fee in respect of attendance at a Tribunal. 
A Select Committee reported that the dis- 
qualification was incurred inadvertently 
and in accordance with their recommen- 
dation the Coatbridge and Springbum 
Elections (Validation) Bill was introduced 
to validate the irregular elections (H. C. 
Deb. (1945-46) 414, c. 564-6). See also 
H. C. 3 (1945-46); ibid. 71 (1945- 46> 
and ibid. 92 (1945-46).” 

38. We have also noticed two earlier 
instances of retrospective legislation e. g. 
The House of Commons (Disqualifica- 
tion) Act, 1818 (Halsbury Statutes of 
England p. 467) and Section 2 of the Re- 
election of Ministers Act, 1919 (ibid p. 
515). 

39. Great stress was laid on the word 
‘declared’ m Article 191 (1) (a), but we are 
unable to imply any limitation on the 
powers of the Legislature from this word. 
Declaration can be made effective as from 1 
an earlier date. 

40. The apprehension that it may note 
be a healthy practice and this power | 
might be abused in a particular case arej 
again no grounds for limiting the powers} 
of the State Legislature. 

41. It is also urged that by enacting 
the impugned Act the State Legislature- 
has amended the 1951 Act. We are 
unable to appreciate this contention. The 
State Legislature has exercised its powers 
under Article 191 to declare a certain 
office not to have ever disqualified its 
holder. The impugned Act does not amend 
or alter the 1951 Act, in any respect 
whatsoever. It is said that under the 
1951 Act as it existed before the impugn- 
ed Act was passed, the appellant was not 
qualified to be chosen for this particular 
election. By enacting the impugned Act 
the appellant’s disqualification has been 
removed and the 1951 Act is, so to say 
made to speak with another voice. But 
that is what the State Legislature is en- 
titled to do, as long as it does not touch 
the wording of the 1951 Act. The ans- 
wer given by the 1951 Act may be dif- 
ferent but this is because the facts on 
which it operates have by valid law been 
given a different garb. 

42. It is further urged that the im- 
pugned Act violates Article 14 of the 
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Constitution because the Central Govern- 
ment might have appointed Government 
Pleader under R. 8B of O. 27 and the 
impugned Act nowhere mentions the 
alleged offices held by them. No mate- 
rial has been placed to show that any 
such offices exist. We cannot therefore 
entertain this point. In view of the 
above reasons we are of the opinion that 
the impugned Act is valid and removes 
the disqualification if it existed before. 

43. There is no force in the third point 
raised by the learned counsel for the ap- 
pellant. Section 82 of the Representation 
of the People Act, 1951, reads as follows: 

“82. A petitioner shall join as respon- 
dents to his petition — 

(a) where the petitioner, in addition to 
claiming a declaration that the election 
of all or any of the returned candidates 
is void, claims a further declaration that 
he himself or any other candidate has 
been duly elected, all the contesting 
candidates other than the petitioner, and 
where no such further declaration is 
claimed, all the returned candidates; and 

(b) any other candidate against whom 
allegations of any corrupt practice are 
made in the petition. 

In this context the words 'any other candi- 
date’ plainly mean a candidate in the 
election for the constituency which is the 
subject matter of the petition. 

44. In the result the appeal is allow- 
ed, the judgment of the High Court set 
aside and the petition dismissed. In the 
circumstances of the case the parties will 
bear their own costs throughout. 

Appeal allowed. 
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(A) Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes — Retrospective opera- 
tion — Retrospective effect not to be ex- 
tended beyond what was intended. 

r (L. P. A. No. 24 of 1963, D/- 30-3-1964 
— Punj). 
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It is a well-settled rule of construction- 
that no provision in a statute should be 
given retrospective effect unless the legis- 
lature by express terms or by necessary 
implication has made it retrospective and 
that where a provision is made retrospec- 
tive, care should be taken not to extend 
its retrospective effect beyond what was 
intended. (Para 4) 

(B) Tenancy Laws — Pepsu Tenancy 
and Agricultural Lands Act (13 of 1955), 
Section 32-KK — Date of commencement 
— Effect of 1962 Amendment Act, Sec- 
tions 7 and 1 (2) — Section 32-KK (intro- 
duced in 1962) came into force on 30-10- 
1956 and not from date of principal Act 
(viz., 6-3-55) — AIR 1964 Punj 30, Over- 
ruled — L. P. A. No. 24 of 1963, D/- 30- 
3-1964 (Punj), Reversed. 

There is no basis for saying that Sec.- 
tion 32-KK has been given retrospective- 
effect as from the date the principal Act 
came into force, namely, 6-3-1955. 

(Para 5> 

On a reading of the various provisions 
of the Pepsu Tenancy and Agricultural 
Lands (Amendment and Validation) Act 
1962, it is clear that the legislature in- 
tended that Section 7 of that Act which 
introduced into the principal Act (13 of 
1955) Section 32-KK should be deemed to 
have come into force on the 30-10-1956, 
AIR 1964 Punj 30, Overruled; L. P. A. 
No. 24 of 1963, D/- 30-3-1964 (Punj), Re- 
versed. (Para 6)' 

(C) Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes — Statute should be- 
construed as a whole and given harmo- 
nious construction. 

Every statute has to be construed as a. 
whole and the construction given should' 
be a harmonious one. It is not permis- 
sible for the Courts to proceed on the 
basis that the legislature had enacted any 
provision by oversight. If any mistake- 
had crept into a Section it is for the legis- 
lature to correct the same and it is not 
for the Court to proceed on the supposi- 
tion that the same was enacted by over- 
sight, (Para 6)- 
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65 Pun LR 961, Bir Singh v. 

State of Punjab S- 

M/s. E. C. Agrawala and Champat Rai, 
Advocates, for Appellants; M/s. Harbans- 
Singh and R. N. Sachthey, Advocates, for 
Respondents. 
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The Judgment of the Court was deli- 
vered by 

HEGDE, J,;— Though several ques- 
tions of law were raised in this appeal by 
special leave, after hearing the Counsel 
for the parties on one of those questions, 
namely on what date Section 32-KK of 
the Pepsu Tenancy and Agricultural 
Lands Act 1955 (Act No. XIII of 1955) (to 
be hereinafter referred to as the Princi- 
pal Act) should be deemed to have come 
into force, we did not think it necessary 
to hear the Counsel for die parties on the 
other questions raised in the Appeal. 

2. Before examining the question of 
law referred to hereinbefore it is neces- 
sary to set out the material facts. 

3. The second appellant is the son of 
the first appellant. The appellants along- 
witli Charanjit Singh and Darshan, the two 
other sons of the first appellant were 
members of a joint Hindu family. That 
family owned agricultural lands in the 
village Hathoa, Tehsil Malerkotla District 
Sangrur. The principal Act came into 
force on March 6, 1955. The preamble 
to that Act says that it is an Act to amend 
and consolidate the law relating to tenan- 
cies of agricultural lands and to provide 
for certain measures of land reforms. 
That Act provided that: 

‘‘subject to the provisions of Section 5 
every land owner owning land exceeding 
thirty standard acres shall be entitled to 
select for personal cultivation from the 
land held by him in the State as a land 
owner any parcel or parcels of land not 
exceeding in aggregate area the permis- 
sible limit and reserve such land for 
personal cultivation by intimating his se- 
lection in the prescribed form and man- 
ner to the Collector.” 

The permissible limit is thirty standard 
acres. Under that Act, there was no pro- 
vision for Government taking over the 
lands that were in excess of the permis- 
sible limit. The appellant’s family divid- 
ed their family properties as per a regis- 
tered partition deed on September 6, 1956. 
Thereafter necessary changes in the muta- 
tion register were made. The principal 
Act was amended in 1956 as per Amend- 
ment Act 15 of 1956 which came into 
force on October 30, 1956. That Act in- 
corporated into the principal Act Chapter 
4-A which provides for Government tak- 
ing over the surplus lands in the hands of 
a land-owner i. e., the lands in excess of 
the permissible limit. After the amend- 
ment came into force, it appears several 
alienations were effected by the land 
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owners to get out of the reach of the 
law. Neither the principal Act nor the 
Amendment effected in 1956 prohibited 
any alienation. Then came the Pepsu 
Tenancy and Agricultural Lands (Amend- 
ment) Act, No. Ill of 1959 which was 
made operative from January 19, 1959. 
Among other provisions that Amendment 
Act incorporated into the Act Sec. 32-FF 
which says: 

“Save in the case of land acquired by 
the State Government under any law for 
the time being in force or by an heir by 
inheritance or upto 30th July 1958 by a 
landless person or a small landowner not 
being a relation as prescribed of the per- 
son making the transfer or disposition of 
land, for consideration upto an area which 
with or without the area owned or held 
by him does not in the aggregate exceed 
the permissible limit, no transfer or other 
disposition of land effected after 21st 
August, 1956, shall affect the right of the 
State Government under this Act to the 
surplus area to which it would be entitled 
but for such transfer or disposition” 

This section has a proviso which reads: 

"Provided that any person who has re- 
ceived any advantage under such transfer 
or disposition of land shall be bound to 
restore it, or to make compensation for it 
to the person from whom he received it.” 
In 1962 the Pepsu Tenancy and Agricul- 
tural Lands (Amendment and Validation) 
Act No. XVI of 1962 was passed. It 
came into force on July 20, 1962. Two 
sections in that Act which are relevant 
for our present purpose are Sections 7 
and 1. Section 7 reads: 

“Insertion of new Section 32-KK in Pepsu 
Act 13 of 1955. — After Section 32-K of 
the principal Act, the following section 
shall be inserted, namely:— 

32-KK. Land owned by Hindu undivid- 
ed family to be deemed land of one land- 
owner. — Notwithstanding anything con- 
tained in this Act or in any other law for 
the time being in force; — 

(a) where, immediately before the com- 
mencement of this Act, a landowner and 
his descendants constitute a Hindu undi- 
vided family, the land owned by such 
family shall, for the purposes of this Act, 
be deemed to be the land of that land 
owner and no descendant shall, as mem- 
ber of such family, be entitled to claim 
that in respect of his share of such land 
he is a land-owner in his own right: and 

(b) a partition of land owned by a 
Hindu undivided family referred to in 
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clause (a) shall be deemed to be a dispo- 
sition of land for the purposes of Sec- 
tion 32-FF.” 

Explanation: — In this section, the ex- 
pression “descendant” includes an adopt- 
ed son.” 

■Section 1 sets out the short title and com- 
mencement of the Act. That Section 
-reads: 

“This Act may be called the Pepsu Te- 
nancy and Agricultural Lands (Amend- 
ment and Validation) Act, 1962. 

(2) Section 2, Section 4, Section 5, Sec- 
tion 7 and Section 10 shall be deemed to 
have come into force on the 30th day of 
October, 1956 and the remaining provi- 
sions of this Act shall come into force at 
■once.” 

After the Pepsu Tenancy and Agricultu- 
ral Lands (Amendment) Act No. Ill of 
1959 came into force, the Collector of 
Sangrur started proceedings under Chap- 
ter 4A of the Act for determining the sur- 
plus lands in the hands of the appellants. 
In those proceedings despite the represen- 
tations of the appellants, the Collector 
ignored the partition effected in the family 
of the appellants in determining the sur- 
plus lands in the hands of the members 
of the family. He considered them as one 
•unit and on that basis held that eighteen 
standard acres and 5% units of lands are 
surplus in their hands. There is no dis- 
pute that if the partition entered into 
in the family had been taken into consi- 
deration, the lands held by the different 
sharers are within permissible limit. The 
appellants unsuccessfully went up in ap- 
peal against that order to the Commis- 
sioner Patiala Division. Against the order 
of the Commissioner, the appellants ap- 
pealed to the State Government but that 
appeal was rejected on September 11, 
1961. Thereafter the appellants filed 
■Civil Writ No. 1418 of 1961 in the High 
•Court of Punjab at Chandigarh under 
Article 226 of the Constitution challeng- 
ing the decisions of respondents 1 to 3. 
The learned Single Judge who heard that 
petition dismissed the same on November 
27, 1962. He held that as Section 32-KK 
‘had become a part of the principal Act 
the words “this Act” in that section must 
refer to the principal Act and not to 
Section 7 of the Amendment Act. The 
-decision of the learned Single Judge was 
affirmed by a Division Bench of that 
Court. That bench followed an earlier 
decision of that Court in Bir Singh v. 
'State of Punjab, (1963) 65 Pun LR 961= 
•(AIR 1964 Punj 30). At this stage we 
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may mention that in the Punjab High 
Court at one stage there were conflicting 
decisions on the question of law under 
consideration. It is not necessary to refer 
to those decisions as grounds on which 
they differed are referred to in Bir Singh’s 
case (supra). The decisions which have 
taken the same view as taken by the 
High Court in this case have ignored the 
significance of Section 1 (2) of the 1962 
Amendment Act. They have exclusively 
focussed their attention on Section 32- KK 
and the supposed reasons for its enact- 
ment. 

4. It is a well-settled rule of construc- 
tion that no provision in a statute should 
be given retrospective effect unless the 
legislature by express terms or by neces- 
sary implication has made it retrospective 
and that where a provision is made retros- 
pective, care should be taken not to ex- 
tend its retrospective effect beyond what 
was intended. 

5. To accept the line of reasoning ad- 
opted by the learned Judges of the High 
Court who decided this case is to com- 
pletely ignore sub-section (2) of Section 1 
of the 1962 Amendment Act. That Sec- 
tion in specific terms says that Sec- 
tion 32-KK (Section 7 of the Amendment 
Act) shall be deemed to have come into 
force on the 30th day of October 1956. 
We fail to see how we can ignore this 
mandate of the legislature. That provi- 
sion clearly brings out the intention of the 
legislature. There is no ambiguity in it. 
It is not possible to adopt any rule of 
construction which would necessitate the 
Court to ignore that provision. It is not 
possible to accept the conclusion of the 
High Court that Section 32-KK must be 
deemed to have come into force on the 
date the principal Act came into force, 
namely, on March 6, 1955. That is not 
even the case of the respondents. Clause 
(b) of Section 32-KK which is the clause 
relevant for our present purpose would be 
a meaningless provision , unless the same 
is read along with Section 32-FF which 
was for the first time incorporated into 
the principal Act in 1959 though it affects 
all transfers and other dispositions of land 
effected after August 21, 1956. It is not 
the case of the respondents that the 
transfers effected or the partitions made 
before August 21, 1956 are within the mis- 
chief of Section 32-FF.. or Section 32-FF 
read with Section 32-KK. Therefore there 
is no basis for saying that Section 32-KK 
has been given retrospective effect as 
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from the date the principal Act came 
into force. 

6. On a reading of the various provi- 
sions of the Pepsu Tenancy and Agripl- 
tural Lands (Amendment and Validation) 
Act 1962, it appears to us that the legis- 
lature intended that Section 7 of that Act 
which introduced into the principal Act 
Section 32-KK should be deemed to 
have come into force on the 30th Octo- 
ber 1956. Evidently the draftsman when 
he drafted Section 7 of that Act had in 
his mind the Amendment Act and not 
the principal Act. The words 'this Act” 
in Section 7 of the Amendment Act (Sec- 
tion 32-KK of the principal Act) in our 
opinion were intended to refer to the 
Amendment Act and not to the principal 
Act. It is true that ordinarily when a 
Section is incorporated into the principal 
Act by means of an amendment, refer- 
ence in that Section to “this Act” means 
the principal Act. But in view of sub- 
section (2) of Section 1 of the Amend- 
ment Act of 1962 that construction has 
become impermissible. Every statute has 
to be construed as a whole and the con- 
struction given should be a harmonious 
one. It may be that the legislature in- 
tended that Section 32-KK should be 
deemed to have come into force on the 
30th day of October, 1956, on which day 
Section 32-FF became a part of the prin- 
cipal Act It is possible that the legis- 
lature did not intend to give to that 
Section the same retrospective effect as it 
had given to Section 32-FF. It is not per- 
missible for us to proceed on the basis 
that the legislature had enacted sub-sec- 
tion (2) of Section 1 of the Amendment 
Act 1962 by oversight. If any mistake 
had crept into that Section it is for the 
legislature to correct the same and it is 
not for this Court to proceed on the sup- 
position that the same was enacted by 
oversight 

7. For the reasons mentioned above 
this appeal is allowed and the orders im- 
pugned in the Writ Petition are quashed. 
The respondents shall pay the costs of 
the appellants both in this Court as well 
as in the High Court 

Appeal allowed. 
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(From: Madhya Pradesh)® 

S. M. SIKRI, R. S. BACHAWAT, JJ. 

Badri Prasad, Appellant v. The State of 
Madhya Pradesh and another. Respon- 
dents. 

Civil Appeal No. 18 of 1966, D/- 11- 
10-1968. 

(A) Tenancy Laws — Abolition of Pro- 
prietary Rights (Estates, Mahals, Alienat- 
ed Lands) Act 1950 (1 of 1951), Ss. 3, 4 (a> 

— Trees agreed to be severed before sale 
or under the contract of sale are goods — • 
Contract to cut trees of certain measure 

— Held trees were not ascertained goods 
and property would pass only on cutting 

— Trees vested in State under the Art 
before cutting. 

It is true that trees which are agreed 
to be severed before sale or under the 
contract of sale are "goods" for the pur- 
poses of the Sale of Goods Act. But be- 
fore they cease to be "proprietary” right 
or interest in proprietary rights within 
the meaning of Sections 3 and 4 (a) of 
Act 1 of 1951 they must be felled under 
the contract 

Under clause 1 of the contract the 
plaintiff was entitled to cut teak trees of 
more than 12 inches girth. It had to bo 
ascertained which trees fell within that 
description. Till this was ascertained, 
they were not "ascertained goods” within 
Section 19 of the Sale of Goods Act. 
Clause 5 of the contract contemplated 1 
that stumps of trees after cutting had to 
be 3 inches high. In other words, the 
contract was not to sell the whole of the 
trees. 

Held that in these circumstances pro- 
perty in the cut timber would only pass 
to the plaintiff under the contract at the 
earliest when trees were felled. But be- 
fore that happened the trees had vested 
in the State under the Act. AIR 1959 SC 
735, Rel. on. (Para H) 

(B) Contract Act (1872), Ss. 2 (a), (b) — 
Offer and acceptance — Invitation to- 
other party to make offer — No uncondi- 
tional acceptance — No contract. 

On February 1, 1955, the Divisional 
Forest Officer wrote to the plaintiff as 
follows- — 

“K/ndly inform whether you are ready 
to pav further Rs. 17,000/- for the con- 

*(F. A. No. 94 of 1959, D/- 9-10-1962 — 

Madh Pra.) 
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tract of big trees of Sunderpani Village of 
Makrai Circle which (contract) is under 
dispute at present. This contract can be 
given to you on this compromise only. 
If you do not wish to pay this amount 
you may, in future, take any action you 
deem fit. You may express your desire 
within seven days of the receipt of this 
letter. If you fail to do this it will be 
presumed that you are not inclined to 
make a mutual compromise." 

On receipt of your reply the State Gov- 
ernment will be informed.” 

On 5-2-1955 the plaintiff wrote in re- 
turn — 

“I am ready to pay Rs. 17,000/- pro- 
vided my claim to have the refund of 
Rs. 17,000/- already paid, from the owner 
of the Village or any oilier relief conse- 
quential to the judgment of that case re- 
mains unaffected. I reserve my right to 
claim the said or like amount. Subject 
to those conditions I shall pay Rs. 17,000/- 
as required in your referred letter.” 

Held that no contract was concluded 
between the Government and the plain- 
tiff. It was extremely doubtful whether 
the letter dated February 1, 1955, was an 
offer. It seemed to be an invitation to the 
plaintiff to make on offer. Even if it 
was treated as an offer there was no un- 
conditional acceptance by the letter dated 
February 5, 1955. The alleged accept- 
ance of the offer made on February 1, 
1955, was conditional and qualified. 

(Para 12) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 1218 (V 55)= 

Civil Appeal No. 393 of 1965, 

D/- 20-2-1968, Mulamchand v. 

State of Madhya Pradesh 9 

(1962) AIR 1962 SC 1916 (V 49)= 

(1963) 3 SCR 13, State of Madhya 
Pradesh v. Yakinuddin 8, 9 

(1959) AIR 1959 SC 735 (V 46)= 

1959 Supp 2 SCR 339, Mahadeo 
v. State of Bombay 7 

(1958) AIR 1958 SC 532 (V 45)= 

1959 SCR 265, Shantabai v. State 
of Bombay 7 

(1956) AIR 1956 SC 17 (V 43)= 

(1955) 2 SCR 919, Ananda Behera 
v. State of Orissa 6, 7 

‘ (1953) AIR 1953 SC 108 (V 40)= 

1953 SCR 476, Chhotabhai Jetha- 
bhai Patel v. State of Madhya 
Pradesh 5, 6, 7, 8 

M/s. G. L. Sanghi and A. G. Ratnapar- 
khi Advocates, for Appellant; Mr. I. N. 
Shroff, Advocate, for Respondent No. 1. 
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The following Judgment of the Court 
was delivered by 

SIKRI, J.: — This appeal by special 
leave is directed against the judgment 
and decree of the Madhya Pradesh High 
Court allowing the appeal of the State of 
Madhya Pradesh and dismissing the suit 
brought by the appellant, Badri Prasad 
— hereinafter referred to as the plaintiff. 

2. The relevant facts for determining 
the points raised before us are these. On 
December 27, 1950, a contract was en- 
tered into between Kumar Bharat Shah, 
minor, through his guardian, and the 
plaintiff, in respect of forests in Mouza 
Sunderpani Jagir. The terms were re- 
duced to writing and an agreement was 
signed on January 21, 1951. It is neces- 
sary to reproduce the agreement in ex- 
tenso as it would be necessary to inter- 
pret it carefully. 

“Deed of agreement executed by Shri 
Kumar Bharat Shah minor, guardian 
Shrimati Rani Umarkuar Sahiba, Jagirdar 
of Mouza Sunderpani. 

Conditions of contract, area, forest, 
Mouza Sunderpani. 

1. Out of the area of 1704.46 acres of 
Mouza Sunderpani Jagir contract of all 
the teak trees of more than 12 inches 
girth standing in the 1000 acres of the 
forest of big trees and excluding those 
teak trees which have girth upto 12 inches 
is given to contractor Badri Prasad Mool- 
chand firm of Timami for a sum of 
Rs. 17,000/- seventeen thousand rupees 
on payment of the amount in a lump 
sum. 

2. In respect of the teak trees men- 
tioned in paragraph No. 1 contractor Shri 
Badri Prasad deposited with me the total 
amount of Rs. 17,000/- seventeen thou- 
sand rupees, as under: — 

Rs. 6,000/-, six thousand rupees on 
27-12-50. 

Rs. 11,000/- eleven thousand rupees on 
21-1-51. 

Receipts have been passed for deposit- 
ing the above amount. 

3. The transfer of. the forest shall not 
be done without consent of the owner. 
The contractor shall have to pay Rs. 100/-, 
one hundred rupees, for transfer. 

4. For the proper execution of work of 
the forest the felling of the forest shall 
have to be done from one side. Exclud- 
ing the teak trees upto the girth of 12 
inches the cutting of those teak trees 
which are above that girth shall have to 
be serially done. 
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5. After felling, the stumps of teak 

trees should be 3 inches high from the 
ground and slanting so as to drain the 
water off. It shall be necessary to pre- 
pare the stumps within a week. Ini the 
stumps are passed the wood cannot be 
removed. Only the pairing can be done. 
The coupe guard shall make a hammer 
mark of passing on the stump and end ot 
the paired wood. . 

6. The contractor shall have to get 
the transit of goods done by the coupe 
guard. The contractor shall have to do 
the transit of goods through the licence 
book and submit the monthly accounts. 
Without licence no goods shall be trans- 
ported out of the forest 

7. The contractor shall have to take 
care of the teak trees of 12 inches girth 
standing in the forest. If damage is 
caused proper penalty shall be charged. 

8. The contractor can appoint an agent 
with permission. 

9. The contractor shall have to deposit 
Rs. 100/-, one hundred rupees for pro- 
perly preparing the stumps of the teak 
trees of the forest before starting the 
work. This amount shall be returned on 
completion of the work if the stumps are 
properly prepared otherwise the expenses 
which may be incurred shall be deduct- 

10. The contractor shall be responsible 
for any damage caused to the forest by 
the contractor or his agent and be shall 
have to pay the penalty. 

11. The period of the contract shall be 
3 years, i.e., from 27-12-50 to 27-12-1953. 

Hence the agreement in execution and 
the same is genuine. The contractor 
and the owner of the forest shall be 
bound by this.” , , . , 

On January 22, 1951, the Abolition of 
Proprietary Rights (Estates, Mahals, Alie- 
nated Lands) Act, 1950 (Madhya Pradesh 
Act 1 of 1951) — hereinafter referred to 
as the Act — received the assent of the 
President and was published in the Gazet- 
te on January 26, 1931. The plaintiff 
started working under the contract in 
March, 1951. On March 31, 1951, a noti- 
fication was issued yesting the estates in 
the State and the State Government pro- 
hibited the plaintiff from cutting timber 
in exercise of the rights under the con- 
tract. Apparently negotiations took place 
between the State Government and the 
plaintiff, and on February 1, 1955, the 
Divisional Forest Officer wrote to the 
plaintiff as follows: 

“Subject Contract of big trees of 
Sunderpani village of Makrai State. 


Reference Memo No. 5424-4339-11, 
dated 21-10-54 of the Forest Department 
of Madhya Pradesh Government. 

Kindly inform whether you are ready 
to pay further Rs. 17,000 (seventeen thou- 
sand rupees), for the contract of big trees 
of Sunderpani village of Makrai Circle 
which (contract) is under dispute at pre- 
sent. This contract can be given to you 
on this compromise only. If you do not 
wish to pay this amount you may, in 
future, take any action you deem fit. 

2. You may express your desire with- 
in seven days of the receipt of this letter. 
If you fail to do this it will be presumed 
that you are not inclined to make a 
mutual compromise. 

3. On receipt of your reply the State 
Government will be informed.” 

It is this letter which the plaintiff con- 
tends was an offer and which he accept- 
ed by the following letter dated February 
5,^1955: 

“Subject: Contract of sale of teak-trees 
in Sunderpani Forest in Makrai Range. 

Reference: — Your letter No. 180 dated 
1-2-1955. 

Dear Sir, 

I am ready to pay Rs. 17,000 provided 
my claim to have the refund of Rs. 17,000 
already paid, from Shri Bharatshah, the 
owner of the village or any other relief 
consequential to the judgment of that 
case remains unaffected. I reserve my 
right to claim the said or like amount 
Subject to those conditions I shall pay 
Rs. 17,000 as required in your above 
referred letter.” 

By memorandum dated October 24, 1956, 
the Government wrote to the plaintiff as 
follows: 

“Reference: — Your application dated 
12-9-56, addressed to the Minister for 
Forest, Madhya Pradesh. 

Government regret that the request 
made in your application under reference 
cannot be acceded to. Your application 
has, therefore, been rejected.” 

This application dated September 12, 
1936, is not included in the printed re- 
cord but the plaintiff states that it is by 
this memorandum that the Government 
finally repudiated its obligations under 
the contract. 

Thereupon the plaintiff filed the suit 
praying for a declaration that the rights 
granted to the plaintiff under the licence 
dated January 21, 1951 had not been af- 
fected by the vesting of the estates in 
the States under the Act In the alter- 
native he prayed that he was entitled to 
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specific performance and delivery of the 
contract which was completed on Febru- 
ary 5, 1955. He further prayed that in 
case he was not entitled to these reliefs, 
Rs. 50,000 damages be awarded against 
the State. 

3. Three points have been raised be- 
fore us: 

(1) that the forest and trees did not 
vest in the State under the Act; 

(2) that even if they vested, the stand- 
ing timber having been sold to the plain- 
tiff did not vest in the State under the 
Act; 

(3) that a new contract was completed 
on February 5, 1955, and the plaintiff 
was entitled to specific performance of 
the contract. 

4. The Act and the rights of persons 
holding contracts to cut and take away 
timber and fruits of the trees have been 
the subject-matter of consideration by 
this Court on several occasions. But the 
learned counsel for the plaintiff contends 
that none of those cases cover the case 
of the plaintiff because, according to him 
none of those cases dealt with standing 
timber. He says that the plaintiffs con- 
tract is a contract for the sale of goods 
and the property in the goods had vest- 
ed in him and, therefore, it stands on a 
different basis from the contracts con- 
strued in the earlier cases. The learned 
counsel for the respondents, on the other 
hand, maintains that the plaintiffs case 
is covered by the earlier decisions and 
all the arguments which he has advanced 
have been rejected by this Court in those 
cases. 

5. The relevant statutory provisions of 
the Act are these: 

“Section 3. Vesting of proprietary rights 
in the State. — 

(1) Save as otherwise provided in this 
Act, on and from a date to be specified 
by a notification by the State Govern- 
ment in this behalf, all proprietary rights 
in an estate, mahal, alienated village or 
alienated land, as the case may be, in 
the area specified in the notification, vest- 
ing in a proprietor of such estate, mahal, 
alienated village, alienated land, or in a 
person having interest in such proprietary 
right through the proprietor, shall pass 
from such proprietor or such other per- 
son to and vest in die State for the pur- 
poses of the State free of all encumbran- 
ces. 

(2) After die issue of a notification 
under sub-section (1), no right shall be 
acquired in or over the land to which 
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the said notification relates, except by suc- 
cession or under a grant or contract in 
writing made or entered into by or on 
behalf of the State; and no fresh clearing 
for cultivation or for any odier purpose 
shall be made in such land except in 
accordance with such rules as may be 
made by the State Government in this 
behalf 

Section 4. Consequences of the vesting: — 

(1) When the notification under Sec- 
tion 3 in respect of any area has been 
published in the Gazette, then, notwith- 
standing anything contained in any con- 
tract, grant or document or in any other 
law for the time being in force and save 
as otherwise provided in this Act, the 
consequences as hereinafter set forth 
shall, from the beginning of the date 
specified in such notification (hereinafter 
referred to as the date of vesting) ensue, 
namely: — 

(a) all rights, title and interest vesting 
in the proprietor or any person having 
interest in such proprietary right through 
the proprietor in such area including land 
(cultivable or barren), grass-land, shrub 
jungle, forest, trees, fisheries, wells, tanks, 
ponds, water channels, ferries, pathways, 
village sites, hats, bazars and melas; and 
in all subsoil, including rights, if any, in 
mines and minerals, whether being work- 
ed or not, shall cease and be vested in 
the State for purposes of the State free 
of all encumbrances, and the mortgage 
debt or charge or any proprietary right 
shall be a charge on the amount of com- 
pensation payable for such proprietary 
right to the proprietor under the provi- 
sions of this Act 

Section 5. Certain properties to continue 
in possession of proprietor or other per- 
son. — Subject to the provisions in Sec- 
tions 47 and 63 — 

(a) all open enclosures used for agri- 
cultural or domestic purposes and in 
continuous possession for twelve years 
immediately before 1948-49; all open 
house-sites purchased for consideration; 
all buildings. Places of worship, well situa- 
ted in and trees standing on lands in- 
cluded in such enclosures or house-sites 
or land appertaining to such buildings or 
places of ownership, within the limits 
of a village-site belonging to or held by 
the outgoing proprietor or any other per- 
son shall continue to belong to or be 
held by such proprietor or other person, 
as the case may be, and the land thereof 
with the areas appurtenant thereto shall 
be settled with him by the State Govern- 
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ment an such terms and conditions as it 
may determine; 

(b) all private wells and buildings on 
occupied land belonging to or held by 
the outgoing proprietor or any other per- 
son shall continue to belong to or be 
held by such proprietor or other person; 

(c) all trees standing on land comprised 
in a home-farm or home-stead and belong- 
ing to or held by the outgoing proprietor 
or any other person shall continue to be- 
long to or held by such proprietor or 
other person; 

(d) all trees standing on occupied land 
other than land comprised in home-farm 
or homestead and belonging to or held 
by a person other than the outgoing pro- 
prietor shall continue to belong to or be 
held by such person; 

(e) all tanks situate on occupied land 
and belonging to or held by the outgoing 
proprietor or any other person shall conti- 
nue to belong to or held by such pro- 
prietor or other person; 

(f) all tanks, belonging to or held by 
the outgoing proprietor which are situ- 
ate on land other than village site or oc- 
cupied land and in which no person 
other than such proprietor has any rights 
of irrigation, shall belong to or be held 
by such proprietor; 

(g) all tanks and embankments (ban- 
dhana) belonging to or held by the out- 
going proprietor or any other person 
which are situate on land other than 
village site or occupied land and the beds 
of which are under cultivation of such 

f troprietor or such other person shall be- 
ong to or be held by such proprietor or 
such other person and the land under 
such tanks and embankments shall be 
settled with such proprietor or such other 
person on such terms and conditions as 
the State Government may determine; 

(h) all groves wherever situate and re- 
corded in village papers in the name of 
the outgoing proprietor or any other per- 
son shall continue to belong to or be 
held by such proprietor or such other 
person and the land under such groves 
shall be settled with such proprietor or 
such other person by the State Govern- 
ment on such terms and conditions as it 
may determine. 

Section 6- Certain transfer to be void. 
(1) Except as provided in sub-section (2), 
the transfer of any rights in the property 
which is liable to vest in the State under 
this Act made by the proprietor at any 
time after the 16th March, 1950, shall, 
as from the date of vesting, be void." 


Let us now look at the decision of this 
Court and see what has been laid down 
therein. In Chhotabhai Jethabhai Patel 
v. State of Madhya Pradesh, 1953 SCR 
476 at pp. 479, 481, 483 = (AIR 1953 SC 
108 at pp. 109-110) which we may men- 
tion has since been overruled, the con- 
tract was in respect of the right to pluck, 
collect and carry away tendu leaves, 
to cultivate, culture ana acquire lac, and 
to cut and carry away teak and timber 
and other species of trees and bamboos. 
The Court observed: 

"It is clear from the provisions in the 
impugned Act that only those rights of 
the proprietor vest in the State which 
the proprietor had on the specified date 

The scheme of the Act as can 

be gathered from the provisions referred 
to above makes it reasonably clear that 
whatever was done before 16th March, 
1950, by the proprietors by way of trans- 
fer of rights is not to be disturbed or af- 
fected, and that what vests in the State 
is what the proprietors had on the vest- 
ing date. If the proprietor had any 
rights after the date of vesting which he 
could enforce against the transferee such 
as a lessee or a licensee those rights would 
no doubt vest in the State. In all these 
petitions, the several contracts and agree- 
ments were before the date of vesting, 
and many of them were prior even to the 
16th March, 1950. The petitioners had 
taken possession of the subject matter of 
the contracts namely, tendu leaves, 
lac palsadies, teak, timber and hardwood, 
bamboos and miscellaneous forest pro- 
duce." 

The Court construed the contracts in that 
case thus: 

The contracts and agreements appear 
to be in essence and effect licenses grant- 
ed to the transferees to cut, gather and 
carry away the produce in the shape of 
tendu leaves, or lac, or timber, or wood.” 
The Court further held that the rights 
of the petitioners were not encumbrances 
within the meaning of the expression 
"free from encumbrances” in Section 3 (1) 
of the Act. The Court accordingly issued 
a writ prohibiting the State from inter- 
fering in anv manner with the enjoyment 
of those rights by the petitioner. It may 
be mentioned that in that case the Court 
was dealing with an application under 
Article 32 of the Constitution. 

6. Chhotabhafs case, 1953 SCR 476 — 
(AIR 1953 SC 103) was distinguished in 
Ananda Behera v. State of Orissa, (1955) 
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2 SCR 919 = (AIR 1956 SC 17) which 
again dealt with a petition under Arti- 
cle 32 of the Constitution. In (1955) 2 
SCR 919 = (AIR 1956 SC 17) the sub- 
ject-matter of licence was fishery rights 
and the Act which was construed was 
the Orissa Estate Abolition Act, 1951. 
The Court held that the rights ought to 
•be acquired by the petitioner by their 
several purchases was not in respect of 
any future goods as claimed by them 
‘but was a license to enter on the land 
coupled with a grant to catch and carry 
away the fish, in other words, a profit 
a prendre which is immovable property 
within the meaning of the Transfer of 
Property Act read with Section 3 (25) of 
the General Clauses Act. The Court 
further held that as it was an oral licence 
it contravened Section 54 of the Transfer 
of Property Act, and therefore, no title 
or interest therein passed to the peti- 
tioners in that case. The Court distin- 
guished Chhotabhai’s case, 1953 SCR 476 
= (AIR 1953 SC 108) on the following 
ground: 

“It is necessary to advert to 1953 SCR 
476 = (AIR 1953 SC 108) and explain 
it because it was held there that a right 
to “pluck, collect and carry away” tendu 
leaves does not give the owner of the 
right any proprietary interest in the land 
and so that sort of right was not an “en- 
cumbrance” within the meaning of the 
Madhya Pradesh Abolition of Proprietary 
'Rights Act. But the contract there was 
to “pluck, collect and carry away” the 
leaves. The only kind of leaves that can 
be “plucked” are those that are growing 
on trees and it is evident that there must 
be fresh crop of leaves at periodic inter- 
vals. That would make it a growing 
■crop and a growing crop is expressly ex- 
cepted from the definition of "immove- 
able property” in the Transfer of Pro- 
perty Act. That case is distinguishable 
•and does not apply here.” 

7. In Mahadeo v. State of Bombay, 
1959 Supp 2 SCR 339 = (AIR 1959 SC 
735) which was again a petition under 
Article 32 of the Constitution, Chhota- 
bhai’s case, 1953 SCR 476 = (AIR 1953 
SC 108) was not followed. In this case 
some of the proprietors had granted to 
the several petitioners rights to take forest 
produce, mainly tendu leaves, from the 
forests included in the Zamindaris belong- 
ing to the proprietors. The agreements 
conveyed to the petitioners in addition 
■to the tendu leaves other forest produce 
dike timber, bamboos, etc., the soil for 
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making bricks, and the right to build on 
and occupy land for the purpose of their 
business. These rights were spread over 
many years but in the case of a few the 
period during which the agreements were 
to operate expired in 1955. This Court 
held that the agreements required regis- 
tration and pointed out that some aspects 
had not been brought to the notice of 
the Court in Chhottabhai’s case, 1963 SCR 
476 = (AIR 1953 SC 108). Hidayatullah, 
J., as he then was, speaking for the Court 
observed: 

“But what was the nature of those 
rights of the petitioners? It is plain, 
that if they were merely contractual 
rights, then as pointed out in the two 
later decisions, in 1955-2 SCR 919 = 
(AIR 1956 SC 17), Shantabai’s case, 1959 
SCR 265 = (AIR 1958 SC 532) the State 
has not acquired or taken possession of 
these rights but has only declined to be 
bound by the agreements to which they 
were not a party. If, on the other hand, 
the petitioners were mere licensees, then 
also, as pointed out in the second of the 
two cases cited, the licenses came to an 
end on the extinction of the title of the 
licensors. In either case there was no 
question of the breach of any fundamen- 
tal rights of the petitioners which could 
support the petitions which were present- 
ed under Article 32 of the Constitution.” 

8. The Court then construed the 
agreements in question and came to the 
conclusion that the agreements could not 
be said to be contracts of sale of goods 
simpliciter. Then the Court examined 
the provisions of the Central Provinces 
Land Revenue Act and came to the fol- 
lowing conclusion: 

“From this, it is quite clear that forests 
and trees belonged to the proprietors, 
and they were items of proprietary rights. 
The first of the two questions posed by 
us, therefore, admits of none but an af- 
firmative answer. 

If then the forest and the trees be- 
longed to the proprietors as items in their 
‘proprietary rights’ it is quite clear that 
these items of proprietary rights have 
been transferred to the petitioners. The 
answer to tire second question is also in 
tire affirmative. Being a “proprietary 
right” it vests in the State under Ss. 3 
and 4 of the Act. The decision in Chhotta- 
bhai’s case, 1953 SCR 476 = (AIR 1953 
SC 108) treated these rights as bar© 
licenses, and it was apparently given per 
incuriam, and cannot therefore be follow- 
ed.” 
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It seems to us that this decision con- 
cludes the controversy before us. This 
decision was followed in State of Madhya 
Pradesh v. Yakinuddin, (1963) 3 SCR 13 
= (AIR 1962 SC 1916). Various agree- 
ments were constructed in that case; one 
agreement was to propagate lac, another 
agreement was to collect tendu leaves, 
and another agreement was with respect 
to a right to collect fruits and flowers of 
Mahua trees. It was contended that 
these rights were saved in view of the 
provisions of Section 6 of the Act, but 
this contention was negatived. Sinha, C. J. 
speaking for the Court, observed that the 
distinction between a bare licence and a 
licence coupled with grant or profit a 
prendre was irrelevant because "whatever 
may have been the nature of the grant 
by the outgoing proprietors in favour of 
the respondents, those grants had no 
legal effect as against the State, except 
in so far as the State may have recognis- 
ed them. But the provisions of the Act 
leave no manner of doubt that the rights 
claimed by the respondents could not 
have been enforced against the State, if 
the latter was not prepared to respect 
those rights and the rights created by the 
transactions between the respondent and 
their grantors did not come within any 
of the saving clauses of Section 5. 

Earlier he had observed that 

"any person claiming some interest as 
a proprietor or as holding through a 
proprietor in respect of any proprietary 
interest in an estate has got to bring his 
interest within Section 5, because on the 
date of vesting of the estate, the Deputy 
Commissioner, takes charge of all lands 
other than occupied lands and homestead, 
and or aYi interests vesting in the State 
under Section 3. Upon such taking over 
of possession, the State becomes liable 
to pay the compensation provided for in 
Section 8 and the succeeding sections. 
The respondents have not been able to 
show that their interest comes under any 
of the clauses aforesaid of Section 5.” 

9. The last case in which this Act was 
construed was Mulamchand v. State of 
Madhya Pradesh, Civil Appeal No. 393 
of 1965, D/- 20-2-1968 — (reported in 
AIR 1968 SC 1218). In that case Mulam- 
chand had purchased a right to pluck, 
collect and remove forest produce like 
lac, tendu leaves, etc., from the proprie- 
tors of the different Malguzari jungles. 
This Court followed (1963) 3 SCR 13 = 
(AIR 1962 SC 1916) and negatived the 
claim of Mulamchand to exercise his 
rights under the agreement. 
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10. In view of these cases it is too 
late in the day to contend that the forest 
and the trees did not vest in the State 
under the Act. 

11. There is no force in the conten- 
tion of the learned counsel that under 
the contract the plaintiff had become 
owner of trees as goods. It is true that 
trees which are agreed to be severed be- 
fore sale or under the contract of sale 
are "goods” for the purposes of the Sale 
of Goods Act. But before they cease to 
be “proprietary” right or interest in pro- 
prietary rights within the meaning of Sec- 
tions 3 and 4 (a) of the Act they must 
be felled under the contract. It will be 
noticed that under Clause 1 of the con- 
tract the plaintiff was entitled to cut 
teak trees of more than 12 inches girth. 
It had to be ascertained which trees fell 
within that description. Till this was as- 
certained, they were not "ascertained 
goods” within Section 19 of the Sale of 
Goods Act. Clause 5 of the contract 
contemplated that stumps of trees, after 
cutting had to be 3 inches high. In 
other words, the contract was not to sell 
the whole of the trees. In these circum- 
stances property in the cut timber would 
only pass to the plaintiff under the con- 
tract at the earliest when trees are felled. 
But before that happened the trees had 
vested in the State. 

12. This brings us to the last point, 
namely, whether a new contract was con- 
cluded between the Government and the 
plaintiff. It is extremely doubtful whe- 
ther the letter dated February 1, 1955, is 
an offer. It seems to be an invitation 
\ti Yne qAamtiS to make offer. "Be 
that as it may, even if it is treated os 
an offer there was no unconditional ac- 
ceptance by the letter dated February 5, 
1955. The plaintiff expressly reserved 
his right to claim a refund or Rs. 17,000. 
According to the letter of the Divisional 
Forest Officer, dated February 1, 1955, 
the plaintiff had to give up his claim 
to Rs. 17,000 which he had already paid 
and had to pay a further sum of Rupees 
17,000. The High Court in our opinion, 
rightly held that the alleged acceptance 
of the offer made on February 1, 1955, < 
was conditional and qualified. 

13. In the result the appeal fails and 
is dismissed with costs. 

Appeal dismissed. 
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J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Malkiat Singh and another. Appellants 
v. The State of Punjab, Respondent. 

Criminal Appeal No. 186 of 1966, D/- 
8-11-1968. 

Essential Commodities Act (1955), Sec- 
tions 8, 7A, 7 and 3 — Order under Sec- 
tion 3 — Punjab Paddy (Export Control) 
Order (1959) Para 2 — Preparation to 
commit offence — Not punishable under 
Act — Preparation and attempt to com- 
mit offence — Distinction — Decisive 
test — Seizure of truck with paddy in 
Punjab territory — No export within 
meaning of para 2 — Conviction under 
Section 7 held illegal — Cri. Revn. No. 
263 of 1965 and Cri. Misc. No. 224 of 
1965, D/- 4-11-1965 (Punj), Reversed. 

There is no provision in die Act which 
makes a preparation to commit an offence 
punishable. (Para 4) 

As a matter of law a preparation for 
committing an offence is different from 
attempt to commit it. The preparation 
consists in devising or arranging the 
means or measures necessary for the com- 
mission of the offence. On the other 
hand, an attempt to commit the offence 
is a direct movement towards the com- 
mission after preparations are made. In 
order that a person may be convicted of 
an attempt to commit a crime, he must 
be shown first to have had an intention 
to commit the offence, and secondly to 
have done an act which constitutes the 
actus reus of a criminal attempt. The 
sufficiency of the actus reus is a question 
of law which had led to difficulty be- 
cause of the necessity of distinguishing 
between acts which are merely prepara- 
tory to the commission of a crime, and 
those which are sufficiently proximate to 
it to amount to an attempt to commit it. 
If a man buys a box of matches, he can- 
not be convicted of attempted arson, how- 
ever clearly it may be proved that he 
intended to set fire to a haystack at the 
time of the purchase. Nor can he be 
convicted of this offence if he approaches 
the stack with the matches in his pocket, 
but if he bends down near the stack and 
lights a match which he extinguishes on 

°(Cri. Revn. No. 263 of 1965 and Cri. 

Misc. No. 224 of 1965, D/- 4-11-1 965— 

Punj.) 
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perceiving that he is being watched, he 
may be guilty of an attempt to bum it. 

(Para 4) 

The test for determining whether the- 
act of the accused person constituted an 
attempt or preparation is whether the- 
overt acts already done are such that if 
the offender changes his mind and does- 
not proceed further in its progress, the 
acts already done would be completely 
harmless. (Para 4) • 

The truck carrying 75 bags of paddy 
weighing about 140 maunds was stopped 
by the Sub-Inspector of Food and Sup- 
plies Department at Samolkha Barrier 
which is 32 miles from Delhi. Delhi- 
Punjab boundary was, at the relevant 
point of time, at about the 18th mile- 
from Delhi. The track as also the bags 
were taken into possession by the Sub- 
Inspector and accused persons were pro- 
secuted for contravention of the Punjab 
Paddy (Export Control) Order. It was al- 
leged by the prosecution that the con- 
signment of paddy was booked from 
Malerkotla to Delhi. In the trial the 
driver, one of the accused, admitted 
that he was given the paddy for being 
transported to Delhi: 

Held, that the accused persons could- 
not be convicted under Section 7 as there 
was no contravention of Ore Order. The 
truck loaded with paddy being seized at 
Samalkha well inside the Punjab boundary- 
there was no "export of paddy” within 
the meaning of Para 2 (a) of the Order. 
There was merely a preparation on the 
part of the accused to commit the of- 
fence of export. It was quite possible 
that the accused might have been warn- 
ed that they had no licence to carry the 
paddy and they might have changed' 
their mind at any place between Samal- 
kha Barrier and the Delhi-Punjab boun- 
dary and not have proceeded further in 
their journey. Cri. Revn. No. 263 of 
1965 and Cri. Misc. No. 224 of 1965, D /- 
4-11-1965 (Punj), Reversed. 

(Par as 4 and 5) 

Pritam Singh Safeer, Advocate, for Ap- 
pellants; M/s. Harbans Singh and R. N. 
Sachthey, Advocates, for Respondent. 

The following Judgment of the Court 
was delivered by : 

RAMASWAMI, J.— This appeal is 
brought, by special leave, from the judg- 
ment of the Punjab High Court dated 
November 4, 1965 by which Criminal 
Revision Petition No. 263 of 1965 and' 
Criminal Miscellaneous Case No. 224 of 
1965 were dismissed. 
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2. The case of the prosecution is that 
•on October 19, 1961 Sub-Inspector 
Banarsi Lai Food and Supplies Depart- 
ment was present at Smalkha Barrier 
along with Head Constable Badan Singh 
and others. The appellant Malkiat Singh 
<hen came driving truck No. P. N. U. 967. 
Babu Singh was the cleaner of that 
truck. The truck carried 75 bags of 
paddy weighing about 140 maunas. As 
■die export of paddy was contrary to law, 
the Sub-Inspector took into possession 
the truck as also the bags of paddy. It 
is alleged that the consignment of paddy 
was booked from Malerkotla on October 
18, 1961 by Qimat Kai on behalf of M/s. 
Sawan Ram Chiranji Lai. The consignee 
of the paddy was Messrs. Devi Dayal 
Brij Lai of Delhi. It is alleged that 
Qimat Rai also gave a letter, Ex. P-3 
addressed to the consignee. Sawan Ram 
and Chiranji Lai were partners of Messrs. 
Sawan Ram Chiranji Lai and they were 
also prosecuted. In the trial court Mal- 
kiat Singh, admitted that he was driving 
the truck which was loaded with 73 bags 
of paddy and the truck was intercepted 
at Samalkha Barrier. According to Mal- 
kiat Singh, he was given the paddy by 
the Transport Company at Malerkotla for 
being transported to Delhi. The Trans- 
port Companv also gave him a letter as- 
suring him that it was an authority for 
transporting the paddy. But it later 
transpired that it was a personal letter 
from Qimat Rai to the Commission agents 
at Delhi and that it was not a letter of 
authority. Babu Singh admitted that he 
was sitting in the truck as a cleaner. The 
trial Court convicted all the accused 
persons, but on appeal the Additional 
Sessions Judge set aside the conviction 
of Sawan Ram Chiranji Lai and affirmed 
the conviction of Qimat Rai and of the 
two appellants. The appellants took the 
matter in revision to the High Court but 
the revision petition was dismissed on 
November 4, 1965. 

3. It is necessary at this stage to re- 
produce the relevant provisions of the 
Essential Commodities Act, 1935 (Act 10 
of 1955). Section 3 (1) is to the following 
effect: 

“3. (1) If the Central Government is of 
opinion that it is necessary or expedient 
so to do for maintaining or increasing 
supplies of any essential commodity or 
for securing their equitable distribution 
and availability at fair prices, it may, by 
order, provide for regulating or prohibit- 
ing the production, supply and distribu- 
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tion thereof and trade and commerce 
therein." 

Section 7 states: 

"7. (1) If any person contravenes any 
order made under Section 3— 

(a) he shall be punishable— 

(1) in the case of an order made with 
reference to clause (h) or clause (i) of 
sub-section (2) of the section, with impri- 
sonment for a term which may extend 
to one year and shall also be liable to 
fine, and 

(ii) in the case of any other order, 
with imprisonment for a term which may 
extend to three years and shall also bo 
liable to fine: 

Provided that if the Court is of opin- 
ion that a sentence of fine only will 
meet the ends of justice, it may, for rea- 
sons to be recorded, refrain from im- 
posing a sentence of imprisonment; and 

(b) any property in respect of which 
the order has been contravened or such 
part thereof as the Court may deem fit 
including in the case of an order relat- 
ing to food-grains, any packages, cover- 
ings or receptacles in which they are 
found and any animal, vehicle, vessel -or 
other conveyance used in carrying food- 
grains shall be forfeited to the Govern- 
ment: 

Provided that if the Court Is of opin- 
ion that it is not necessary to direct 
forfeiture in respect of the whole or, as 
the case may be, any part of the pro- 
perty or any packages, coverings or re- 
ceptacles or any animal, vehicle, vessel 
or other conveyance, it may, for reasons 
to be recorded, refrain from doing so. 

(2) If any person to whom a direction 
is given under clause (b) of sub-section (4) 
of Section 3 fails to comply with the 
direction he shall be punishable with 
imprisonment for a term which may ex- 
tend to three years, or with fine, or with 
both.” 

By Section 2 of Punjab Act No. 34 of 
1950 the Punjab Legislature added a new 
section. Section 7-A in the Central Act 
No. 10 of 1955 which reads as follows: 

“Forfeiture of certain property used in 
the commission of the offence. — When- 
ever any offence relating to foodstuffs 
which is punishable under Section 7 has 
been committed, the Court shall direct 
that all the packages, coverings or recep- 
tacles in which any property liable to be 
forfeited under the said section is 
found and all the animals, vehicles, 
vessels or other conveyances used in 
carrying the said property shall be for- 
feited to the Government." 
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On January 3, 1959 the Central Govern- 
ment promulgated the Punjab Paddy 
(Export Control) Order, 1959 in exercise 
■of the powers conferred by Section 3 of 
the Essential Commodities Act, 1955. 
Para 2 of the Order states : 

“2. Definitions — In this Order 
unless the context otherwise requires, — 

(a) ‘export’ means to take or cause to 

be taken out of any place within 
the State of Punjab to any place 
outside the State. 

(b) ‘paddy’ means rice in husk. 

(c) ‘State Government’ means the 
Government of the State of 
Punjab.” 

Para 3 of the Order provides as follows: 

“Restrictions on export of paddy. — 
No person shall export or attempt to ex- 
port or abet the export of paddy except 
under and in accordance with a permit 
issued by the State Government or any 
officer authorised by the State Govern- 
ment in this behalf: 

Provided that nothing contained herein 
shall apply to the export of paddy, — 

(i) not exceeding five seers in weight 

by a bona fide traveller as part of 
his luggage; or 

(ii) on Government account; or 

(iii) under and in accordance with 
Military Credit Notes.” 

4. The question to be considered in 
this appeal whether upon the facts found 
! by the lower Courts any offence has been 
committed by the appellants. It is not 
•disputed that the truck carrying the 
paddy was stopped at Samalkha Barrier 
which is 32 miles from Delhi. It is also 
•not disputed that the Delhi-Punjab bound- 
ary was, at the relevant point of time, at 
about the 18th mile from Delhi. It is 
•therefore evident that there has been no 
export of paddy outside the State of 
Punjab boundary. It follows therefore 
that there was no export of paddy within 
the meaning of Para 2 (a) of the Punjab 
Paddy (Export Control) Order, 1959. It 
was however argued on behalf of the 
respondent that there was an attempt on 
the part of the appellants to transport 
paddy to Delhi, and so there was an at- 
tempt to commit the offence of export. 
In our opinion, there is no substance in 
this argument. On the facts found, there 
was no attempt on the part of the ap- 
pellants to commit the offence of export. 

; It was merely a preparation on the part 
’ of the appellants and as a matter of law 
a preparation for committing an offence 
is different from attempt to commit it. 


The preparation consists in devising or 
arranging the means or measures neces- 
sary for the commission of the offence. 
On the other hand, an attempt to commit 
the offence is a direct movement towards 
the commission after preparations are 
made. In order that a person may be 
convicted of an attempt to commit a 
crime he must be shown first to have 
had an intention to commit the offence, 
and secondly to have done an act which 
constitutes the actus reus of a criminal 
attempt. The sufficiency of the actus 
reus is a question of law which had led 
to difficulty because of the necessity of 
distinguishing between acts which are 
merely preparatory to the commission of 
a crime, and those which are sufficiently 
proximate to it to amount to an attempt 
to commit it. If a man buys a box of 
matches, he cannot be convicted of at- 
tempted arson, however clearly it may 
be proved that he intended to set fire to 
a haystack at the time of the purchase. 
Nor can he be convicted of this offence 
if he approaches the stack with the 
matches in his pocket but if he bends 
down near the stack and lights a match 
which he extinguishes on perceiving that 
he is being watched, he may be guilty 
of an attempt to bum it. Sir James 
Stephen, in his Digest of Criminal Law, 
Article 50, defines an attempt as follows: 

“an act done with intent to commit 
that crime, and forming part of a series 
of acts which would constitute its actual 
commission if it were not interrupted. 
The point at which such a series of acts 
begins cannot be defined, but depends 
upon the circumstances of each particular 
case.” 

The test for determining whether the act 
of the appellants consb'tuted an attempt 
or preparation is whether the overt acts 
already done are such that if the offender 
changes his mind and does not proceed 
further in its progress the acts already 
done would be completely harmless. In 
the present case it is quite possible that 
the appellants may have been warned 
that they had no licence to carry the 
paddy and they may have changed their 
mind at any place between Samalkha 
Barrier and the Delhi-Punjab boundary 
and not have proceeded further in their 
journey. Section 8 of the Essential Com- 
modities Act states that “any person who 
attempts to contravene, or abets a con- 
travention of, any order made under Sec- 
tion 3 shall be deemed to have contra- 
vened that order." But there is no provi- 
sion in the Act which makes a prepara- 
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tion to commit an offence punishable. It 
follows therefore that the appellants 
should not have been convicted under 
Section 7 of the Essential Commodities 
Act. 

5. For these reasons we allow this 
appeal and set aside the conviction of the 
appellants under Section 7 of the Essen- 
tial Commodities Act and the sentence 
of fine imposed upon each of them. We 
also set aside the conviction and sentence 
of Qimat Rai and the order of forfeiture 
passed by the trial Magistrate with re- 
gard to 75 bags of paddy and truck No. 
P. N. U. 967. The fines, if paid by any 
of the convicted persons must be refund- 
ed. 

Appeal allowed. 


AIR 1970 SUPREME COURT 716 
(V 57 C 144) 

(From Patna: 1962 BLJR 774) 

S. M. S1KRI AND R. S. BACHAWAT, JJ. 

Rama Shankar Singh and another. Ap- 
pellants v. Mst. Shyamlata Devi and 
others. Respondents. 

Civil Appeal No. 23 of 1966, D/- 10-10- 
1963. 

(A) Contract Act (1872), Section 43 — 
Lease deed — Deed mentioning share of 
each lessee and annual rent for purpose 
of indicating what amount would be con- 
tributed by each of them towards rent 
jointly payable by them — Joint liability 
of the lessees however clearly indicated 
by the provision that the entire lease 
would be terminable on default of pay- 
ment of rent for two consecutive years — 
Held having regard to Section 43 of the 
Contract Act, 1872 defendants 1 and 2 
•were jointly and severally liable to pay 
the rent — The High Court was in error 
in holding that defendant 2 was liable to 
pay only 5 anna share in the rent. 

(Para 2) 

(B) Tenancy Laws — Bihar Tenancy 
Act (8 of 1885), Section 184 — - Suit in- 
stituted after expiry of period of limita- 
tion was liable to be dismissed though 
limitation was not pleaded in written 
statement — Absence of plea did not 
cause plaintiff any prejudice — Appellate 
Court could allow defendant to raise plea 
of limitation for first time. (Para 3) 

(C) Tenancy Laws — - Bihar Tenancy 
Act (8 of 1885), Section 193 — Lease 
giving lessees right to cut and appropriate 
trees of certain types and fruits and 
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flowers of certain fruit bearing trees . — 
Held lease deed granted lease in respect 
of forest right only — Right to open roads 
and to construct buildings were inciden- 
tal to the right to enjoy forest produce — 
Suit being for recovery of rent in respect 
of forest produce was governed by Arti- 
cle 2 (b) (i) of Schedule m to the Bihar 
Act — Special period of limitation applied 
though claim for arrears of rent was 
founded on a registered instrument ■ — 
(1908) 7 Cal LJ 152 & AIR 1915 Cal 135 
& (1892) ILR 19 Cal 1 (FB), Rel. on. 

(Para 4) 

(D) Tenancy Laws — Bihar Tenancy 
Act (8 of 1885), Sections 193 and 67 — 
Section 67 overrides contractual stipula- 
tion in respect of rent. (Para 5) 

Cases Referred: Chronological Paras 
(1915) AIR 1915 Cal 135 (V 2)= 

19 Cal WN 415, Bande Ali Fakir 
v. Amud Sarkar 4 

(1908) 7 Cal LJ 152, Abdullah v. 

Asraf Ali 4 

(1892) ILR 19 Cal 1 (FB), Mackenzie 
v. Haji Syed Muhammad Ali Khan 4 
Mr. U. P. Singh, Advocate, for Appel- 
lants; Mr. Sarjoo Prasad, Senior Advocate, 
(Mr. R. C. Prasad, Advocate, with him), 
for Respondents Nos. 1 and 2. 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J.-.— The plaintiffs, de- 
fendants 5 to 7 and the ancestor of defen- 
dants 8 to 13 were the sixteen anna pro- 
prietors of certain villages in district 
Shabbad. By a registered deed dated 
October 3, 1944 they leased the forest 
rights in the villages to the defendants 
1 and 2 for a period of 9 years ending 
Bhado 30, 1360 Fasli corresponding to 
September 2, 1933 at an annual rent of 
Rs. 16000/-. The plaintiffs had 6 annas 
share in the proprietary rights in the 
villages and Rs. 6000/- was fixed as their 
share of the annual rent. The defendant 
No. 3 was a transferee of a portion of 
lessees' interest from defendant 1. On 
September 3, 1954 the plaintiff instituted 
a suit claiming a decree against defen- 
dants 1 and 2 for Rs, 36,403/- on account 
of their share of the rent for 1356 to I860 
Fastis and interest thereon at 1 per cent 
per annum. During the pendency of the 
suit, defendant 2 died and his heirs were 
substituted as defendants 2 and 2 (a). 
The Trial Court decreed the suit on con- 
test against defendants 2 and 2 (a) and 
ex parte against defendants 1 and 3 with 
future interest and costs. On appeal, the 
High Court held that (1) as defendant 2 
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liad only 4 anna share in the lessees’ inte- 
rest as mentioned in the lease deed and as 
he had acquired another one anna share 
in the lessees’ interest subsequently, de- 
fendants 2 and 2 (a) were liable to pay 
only 5 annas share in the annual rent, that 
is to say, Rs. 1875/- per annum and de- 
fendants 1 and 3 were liable to pay the 
balance rent; (2) that as the lease deed 
granted a lease of forest rights, the suit 
was governed by Article 2 (b) (i) of Sche- 
dule III of the Bihar Tenancy Act, 1885 
and consequently the suit in respect of 
rent for 1356 and 1357 Faslis was barred 
by limitation, and (3) in view of Sec- 
tion 67 of the Bihar Tenancy Act the 
plaintiffs could claim interest at the rate 
of 6 3 A per cent per annum only. Accord- 
ingly the High Court allowed the appeal 
in part and passed a decree against de- 
fendants 2 and 2 (a) for 5 annas share of 
the rent for 1358 to 1360 Faslis and a 
separate decree against defendants 1 and 
3 for the balance rent for those years 
with interest at 6V4 per cent per annum. 
The plaintiffs have filed the present ap- 
peal after obtaining a certificate from the 
High Court. The appellants challenge 
the correctness of all the findings of the 
High Court. 

2. Clause 3 of the lease deed provid- 
ed: 

“that the lessees shall pay an annual 
Zama of Rs. 16,000/- in respect of the 
tliika property on 1st Kuar of every year. 
If for any reason, the rent for two con- 
secutive years shall fall into arrears, in 
that case the lessors shall be competent 
to enter khas possession and occupation 
of the thika property and to this the 
lessors (?) shall have no objection and in 
case of making default the lessees shall 
pay an interest at the rate of Re. 1/- per 
cent till the date of payment. The lessors 
either separately or jointly shall realise 
(the amount) to the extent of their res- 
pective shares according to their choice 
by instituting (sic) in Court with interest 
thereon mentioned above from the per- 
sons and properties of the lessees.” 

At the end of the lease it was stated that 
defendant 1 had twelve anna share in the 
lessees’ interest and his share of the rent 
was Rs. 12,000/-. It was also stated that 
defendant 2 had 4 anna share in the 
lessees’ interest and his share of the rent 
was Rs. 4,000/-. Clause 3 of the deed 
clearly shows that the lessees were joint- 
ly liable to pay the annual rent of 
Rs. 16,000/-. The deed mentioned the 
share of each lessee and the annual rent 
for the purpose of indicating what 


amount would be contributed by each of 
them towards the rent jointly payable by 
them. The joint liability of the lessees 
is clearly indicated by the provision that 
the entire lease would be terminable on 
default of payment of rent for two con- 
secutive years. Having regard to Sec- 
tion 43 of the Indian Contract Act, 1872 
defendants 1 and 2 were jointly and seve- 
rally liable to pay the rent. It was not 
disputed before the High Court that the 
liability of defendant 3 stood on the same 
footing. The High Court was in error in 
holding that defendant 2 was liable to 
pay only 5 anna share in the rent. 

3. The High Court was right in allow- 
ing the defendant to raise die point of 
limitation, though the plea was not taken 
in the written statement. Under Sec- 
tion 184 of the Bihar Tenancy Act a suit 
instituted after the expiry of the period 
of limitation is liable to be dismissed 
though limitation has not been pleaded. 
Learned Counsel for the appellants could 
not tell us what further evidence his 
clients could adduce on this point. In the 
circumstances, the absence of the plea of 
limitation in the written statement did not 
cause the appellants any prejudice. 

4. On a careful reading of the lease 

deed, we are satisfied that it granted a 
lease in respect of forest rights only. It 
gave the lessees the right to cut and appro- 
priate trees of certain types and the fruits 
and flowers of certain fruit bearing trees. 
The right to open roads and to construct 
buildings were incidental to the right to 
enjoy the forest produce. The suit is for 
recovery of rent in respect of forest pro- 
duce and having regard to Sec. 193 of the 
Bihar Tenancy Act is governed by Arti- 
cle 2 (b) (i) of the Schedule III thereto. 
This view is supported by the decisions 
of the Calcutta High Court in Abdulullah 
v. Asraf Ali (1908) 7 Cal LT 152 and 

Bande Ali Fakir v. Amud Sarkar 19 Cal 
WN 415 = (AIR 2915 Cal 135). The 
special period of limitation applies 
though the claim for arrears of rent is 
founded on a registered instrument, (see 
Mackenzie v. Haji Syed Muhammad Ali 
Khan, (1892) ILR 19 Cal 1 (FB)). The 
High Court was right in holding that the 
suit in respect of rent for Fasli years 
1356 and 1357 was barred by limitation. 

5. Having regard to Section 193 all 
the provisions of the Act applied to a 
suit. Section 67 (1) provides that arrears 
of rent shall bear simple interest at the 
rate of 6*/4% per annum. The. section 
overrides the contractual stipulation that 
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the interest would be payable at 1% per 

I annum. The High Court was right in 
holding that interest was payable at the 
rate of 6y4 per cent per annum only. 

6. In the result, the appeal is allow- 
ed in part and it is declared that defen- 
dants 1, 2, 2 (a) and 8 are jointly and 
severally b'able to pay to the plaintiffs 
Rs. 6,000/- per annum on account of the 
plaintiffs’ share of rent for Fasli years 
1358, 1359 and 1360 and simple interest 
thereon at the rate of 6Vi% per annum 
up to date. We direct that a decree be 
drawn up accordingly. The decree will 
carry future interest on the principal 
sum at the rate of 6 per cent per annum. 
The aforesaid defendants will pay to the 
plaintiffs proportionate costs of the suit 
in the Trial Court. The parties will bear 
their own costs of the appeal in the High 
Court and in this Court. This decree will 
be without prejudice to the payments, if 
any, made by the defendants to the plain- 
tiffs after the institution of the suit 

Appeal partly allowed. 
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(V 57 C 145) 

(From: Andhra Pradesh)* 

J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

The State of Andhra Pradesh, Appel- 
lant v. Yedla Perayya, Respondent 
Criminal Appeal No. 195 of 1966, D/- 
4-11-1968. 

Andhra Pradesh (Andhra Area) Forest 
Act (5 of 1882), Ss. 43, 47 (as amended 
by Act 11 of 1963) — Vehicle used in 
commission of offence — Magistrate is 
obliged to confiscate vehicle hut not so 
the appellate Court 
The Legislature had originally confer- 
red a discretion both upon the Magistrate 
and the Court of Appeal to pass appro- 
priate order with regard to the disposal 
of property used in the commission of the 
offence as may be just. The Legislature 
has thereafter amended Section 43 by 
Act 11 of 1963 and made it obligatory 
upon the Magistrate to confiscate the 
property or the vehicle used in the com- 
mission of such offence. No such res- 
triction has, however, been placed upon 
the power of the appellate Court There 

•(Criminal Revn Case No. 382 of 1964 
D/- 25-2-1966 — Andh PraJ 
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r. Y. Perayya (Shah J.) 
is no warrant for implying that the power 
conferred by Section 47 of the Act upon 
the appellate Court is subject to some 
unexpressed limitation. Assuming that 

the statute which enjoins the Magistrate 
to confiscate the vehicle used in the 
commission of the forest offence even 
when it is used without the knowledge 
or consent of the owner, is valid under 
Article 19 (1) (e) of die Constitution. 

Section 47 of the Act enables the Court 
of Session and the High Court to make 
an appropriate order with regard to the 
vehicle which is just. (Paras 4, 5) 

Mr. P. Ram Reddy, Senior Advocate, 
(Mr. G. S. Rama Rao, Advocate, with 
him) for Appellant; Mr. A. V. Rangam, 
Miss Sen, Miss A. Vedavalli and Miss 
Subbashini, Advocates, for Respondent 

The following Judgment of the Court 
was delivered by 

SHAH, J. Motor Lorry No. A. P. P. 
4695 belonging to the respondent Yedla 
Perayya was seized by the Forest Range 
Officer, Gokavaram, early in the morning 
of December 25, 1963, when it was being 
used without a h'cense for carrying eight 
Yegisi logs on Rajahmundry-Gokavaram 
Road. The driver of the motor lorry and 
another person were tried before the 2nd 
Additional, 2nd Class Magistrate, Rajah- 
mundry on a complaint by the Forest 
Range Officer for offences under Secs. 35 
and 36 of the Andhra Pradesh Forest Act 
and the rules framed thereunder. The 
two accused admitted that they had com- 
mitted the offence of illicit transportation 
of timber, and on their plea of guilty they 
were convicted. The respondent applied 
to the Trial Magistrate for an order re- 
leasing the motor lorry on the plea that 
the offence of transportation of timber 
was committed without his knowledge 
and that the value of the timber seized 
was not more than Rs. 50/- at the rele- 
vant time. The learned Magistrate ob- 
served: 

"After careful perusal of the deposition 
of P. W. 1, I find that there is nothing 
in it to indicate that the petitioner know- 
ingly lent his lorry for the illicit trans- 
port of timber on the night of 24-12-63. 
•There is also nothing in the case records 
to show that the petitioner allowed the 
lorry to illicitly transport die timber on 
the above date. I accordingly hold that 
the petitioner cannot be said to have 
knowingly allowed his lorry to illicitly 
transport the timber." 

But the learned Magistrate was of the 
view that by Section 43 of the Andhra 
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Pradesh Forest Act, where it was proved 
that the value of die timber transported 
exceeded Rs. 50/-, he was enjoined to 
direct confiscation of the vehicle in which 
the forest produce was being transported 
without a license. In his view the value 
of eight logs of timber seized from the 
lorry was Rs. 311/- at the market rate in 
Rajahmundry. 

2. In appeal by the respondent to the 
Court of Session at Rajahmundry the 
order of confiscation was set aside and 
the High Court of Andhra Pradesh con- 
firmed the order of the Court of Session. 
The State of Andhra Pradesh has appeal- 
ed to this Court with certificate granted 
under Article 134 (1) (c) of the Consti- 
tution. 

3. The Andhra Pradesh (Andhra Area) 
Forest Act 5 of 1882 provides by Sec- 
tion 41 that when there is reason to be- 
lieve that a forest offence has been com- 
mitted in respect of any timber or forest 
produce, such timber or produce together 
with all tools, ropes, chains, boats, vehi- 
cles and cattle used in committing any 
such offence may be seized by any Forest 
officer or Police-officer. Section 43 as 
amended by Act 11 of 1963 provides: 

'‘Where a person is convicted of any 
forest offence, the Court sentencing him 
shall order confiscation to the Govern- 
ment of the timber or the forest produce 
in respect of which such offence was 
committed, and also any tool, boat, cat- 
tle and vehicle and any other article 
used in committing such offence: 

Provided that it shall be open to such 
Court not to order confiscation of any 
tool, boat, cattle, vehicle or any other 
article used in committing such offence 
when the value of the timber or the 
forest produce in respect of which such 
offence was committed does not exceed 
fifty rupees.” 

It may be observed that before the 
Forest Act was amended by Act 11 of 
1963, the Magistrate was not obliged to 
direct confiscation of the articles, vehi- 
cles, cattle, tools or boats used for com- 
mitting a forest offence. 

4. The Trial Magistrate was of the 
view that after the amendment of the 
Forest Act by Act 11 of 1963 he had no 
option and he was bound on conviction 
of the offender in respect of any forest 
offence to direct confiscation of the vehi- 
cle used in the commission of such 
offence. Counsel for the respondent con- 
tended that if the interpretation put by 
the Trial Magistrate upon Section 43 as 


amended is correct the enactment im- 
poses an unreasonable restriction upon- 
the fundamental right of the owner of the 
vehicle declared by Article 19 (1) (e) of 
the Constitution, and is on that account, 
void. Counsel urged that a statute which, 
imposes upon a person who has himself 
not committed any offence or infraction, 
of the law liability to forfeit his valu- 
able property must be regarded as un- 
reasonable. It was urged that if a vehi- 
cle is stolen and then used for commis- 
sion of a forest offence, or is borrowed' 
by some person for a legitimate purpose 
and then used without the consent or 
knowledge of the owner for committing 
an offence under the Forest Act, or where 
with a view to involve the owner of the 
vehicle into a forest offence, forest pro- 
duce is surreptitiously introduced into the 
vehicle, and the vehicle is liable to be 
forfeited, tire provision making it obliga- 
tory to impose the penalty of forfeiture 
of tire vehicle must be deemed to impose 
an unreasonable restriction on the owner 
of the vehicle and is ultra vires on that 
account. It is not necessary for the pur- 
pose of this case to express any opinion, 
on that part of the case. Assuming that 
the statute which enjoins the Magistrate 
to confiscate tire vehicle used in the com- 
mission of the forest offence, even when it 
is used without the knowledge or con- 
sent of the owner, is valid, in our judg- 
ment, Section 47 of the Act enables the 
Court of Session and the High Court to 
make an appropriate order with regard to 
the vehicle which is just. That section 
provides: 

‘Any person claiming to be interested 
in property seized under Section 41, may, 
within one month from the date of any 
order passed under Section 43, 44 or 45, 
present an appeal therefrom which may 
be disposed of in the manner provided by 
Sec. 419, Code of Criminal Procedure.” 
The reference to Section 419 is to the 
Code of Criminal Procedure of 1872 in 
force when the Andhra Pradesh Forest ■ 
Act 5 of 1882 was enacted. Section 419 
of the Code of 1872 is now substituted 
by Section 520 of the Code of Criminal 
Procedure, 1898, and by Section 520 
power is conferred, inter alia, upon the 
Court of Appeal to direct that any order 
passed under Sections 517, 518 or 519 by 
the Court subordinate thereto be stayed 
pending consideration by the Court of 
Appeal, and that Court may modify, alter 
or annul such order and make any fur- - 
ther order that may be just. Section 43 : 
of the Andhra Pradesh Forest Act does 
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not restrict the power of the Appellate 
[Court to pass any appropriate order as 
may be just regarding disposal of the 
• property. The Court of Session in the 
present case has on the finding recorded 
by the Magistrate and confirmed by it 
passed an order which is essentially a just 
order, and that has been confirmed by 
the High Court. 

5. The Legislature had originally con- 
ferred a discretion both upon the Magis- 
trate and the Court of Appeal to pass 
appropriate order with regard to the dis- 
posal of property used in the commission 
of the offence as may be just. The Legisla- 
ture has thereafter amended Section 43 
by Act 11 of 1963 and made it obligatory 
upon the Magistrate to confiscate the 
property or the vehicle used in the com- 
mission of such offence. No such restric- 
tion has, however, been placed upon the 
power of die appellate Court and we 
will not be justified, having regard to the 
clear expression of the legislative intent, 
that the power is to be limited in the 
manner provided by Section 43. There 
is no warrant for implying that the power 
conferred by Section 47 of the Act upon 
the Appellate Court is subject to some un- 
expressed limitation. 

6. The High Court was, therefore, 
right in holding that the motor lorry, be- 
longing to the respondent, on the find- 
ing recorded by the Magistrate, was not 
liable to be confiscated. 

7. The appeal therefore fails and is 
dismissed. 

Appeal dismissed. 
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J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Security and Finance (P) Ltd. and an- 
other, Appellants v. Dattatraya Raghav 
Agge and others, Respondents. 

Criminal Appeal No. 49 of 1967, D/- 
8-11-1968. 

Contempt of Courts Act (1952), S. 3 

— Interference with due course of justice 

— Authority having jurisdiction holding 
enquiry in good faith — Parallel en- 
quiry imminent or pending — No contempt 

— Filing of civil suit during pendency 

•(Misc. Civil Appln. No. 13 of 1963, D/- 
14-8-1964 Bom — at Nag.) 
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of arbitration proceeding . — Continuance 
of proceeding even after receipt of 
notice — No contempt — Civil Appeal 
No. 13 of 1963, D/- 14-8-1964 (Bom — at 
Nag.) Reversed — Arbitration Act (1940), 
Section 35. 

An authority holding an inquiry in good 
faith in exercise of the powers vested in 
it by a statute is not guilty of contempt 
of Court, merely because a parallel in- 
quiry is imminent or pending before a 
Court. To constitute the offence of con- 
tempt of Court, there must be involved 
some act done or writing published cal- 
culated to bring a Court or a Judge of 
the Court into contempt or to lower his 
authority or something calculated to obs- 
truct or interfere with the due course of 
justice or the lawful process of the 
Court. (Para 5) 

Where reference to arbitrator is made 
by a party in terms of the arbitration 
clause long before the institution of suit 
in Civil Court by another party to 
the dispute and even after the notice of 
institution of civil suit the proceedings 
before the arbitrator are continued, that 
does not constitute contempt of Court. 
Even assuming that the suit is compe- 
tent and not barred by Section 32 and 
that the conditions prescnbed by Sec- 
tion 35 namely, (1) that such legal pro- 
ceedings must be upon the whole and not 
merely part of the subject-matter of the 
reference, and (2) that a notice of such a 
legal proceeding must be given to the 
arbitrator, are satisfied, the only effect is 
that the further proceedings before the 
arbitrator after the receipt of the notice 
are rendered invalid and there is no pro- 
hibition under Section 35 requiring the 
arbitrator not to carry on the arbitration 
proceedings after the receipt of the notice. 
Even assuming the continuance of arbi- 
tration proceedings to be improper, there 
is no contempt as the action of the par- 
ties to proceedings is in no way calcinat- 
ed to obstruct the course of justice or to 
prejudice the trial of the civil suit. Civil 
Appeal No. 13 of 1963, D/- 14-8-1963 
(Bom.— at Nag.), Reversed; AIR 1953 SC 
185 & AIR 1968 SC 1050, Foil. 

(Paras 4, 5, 6) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1050 (V 55)= 

Civil Appeal No. 1597 of 1967, 

D/- 8-3-1968, Tukaram Gaokar 
v. S. N. Shukla 5 

(1933) AIR 1953 SC 185 (V 40) = 

1933 SCR 581= 1953 Cri LJ 911, 
Rizwan-ul-Hasan v. State of Uttar 
Pradesh 5 
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<1951) 1951 AC 482= 95 SJ 333, 

Arthur Reginald Perera v. The 
King 5 

<1931) AIR 1931 Cal 257 (V 18)= 

ILR 58 Cal 884= 32 Cri LJ 675, 
Anantalal Singh v. Alfred Henry 
Watson 6 

<1900) 1900-2 QB 36= 69 LJQB 
502, Reg v. Gray 5 

Mr. Mohan Behari Lai, Advocate, for 
Appellants; M/s. V. K. Sanghi and Ganpat 
Rai, Advocates, for Respondents Nos. 1 
and 2. 

The Judgment of the Court was deli- 
vered by 

RAMASWAMI, J.; — This appeal is 
^brought by certificate from the judgment 
of the Bombay High Court Nagpur Bench 
dated August 14, 1964 by which the ap- 
pellants were convicted for contempt of 
•Court of Civil Judge, Junior Division, 
Nagpur and sentenced to pay a fine of 
Rs. 200/- each. By the same judgment 
respondent No. 3, Sri Ram Nath Vig was 
also convicted for contempt and sentenc- 
ed to pay a fine of Rs. 100/-. 

2. It appears that a hire-purchase 
agreement was entered into between the 
appellants and respondent No. 1, on or 
about August 12, 1959. Under that 

agreement a motor truck was made avail- 
able to respondent No. 1 for doing trans- 
port business. The hire-purchase agree- 
ment contained an arbitration clause for 
settlement of disputes arising between 
the parties. It appears that subsequently 
disputes did arise between the parties and 
a reference was made to an arbitrator 
to settle the disputes. Respondent No. 3 
Sri Ram Nath Vig who is a practising 
lawyer in Delhi was the person named 
as arbitrator in the arbitration agree- 
ment itself and the dispute was submitt- 
ed to him on or about June 25, 1962 at 
the instance of the appellants. There- 
after the arbitrator gave notice of the 
reference and invited statements of the 
parties. He fixed the hearing of the 
arbitration matter before him on July 17, 
1962. The case of respondent No. 1 is 
that he did not receive notice of this 
date from the arbitrator and therefore he 
did not appear on the date fixed. The arbi- 
trator adjourned the hearing of the re- 
ference to another date, namely, August 
29, 1962. The contention of respondent 
No. 1 is that he was not given intima- 
tion of this date also but this point is 
-controverted by the respondents. Res- 
pondents Nos. 1 and 2 filed a Civil Suit 
in the Court of Civil Judge, Senior Divi- 
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sion, Nagpur on August 30, 1962. In this 
suit they claimed a declaration that the 
hire-purchase agreement was brought 
about by fraud and was not binding on 
them on various grounds. The suit was 
registered and the Court ordered sum- 
mons to be issued to the two appellants. 
Meanwhile, the arbitrator postponed the 
hearing of the reference to September 15, 
1962 and it is alleged that he issued fresh 
notices to the parties on September 1, 
1962. The hearing was again adjourned 
to October 23, 1962 and it is said that 
respondent No. 3 made an award on 
October 24, 1962. It has been found by 
the High Court that on October 18, 1962 
a notice was issued by respondent No. 1 
to the appellants and the arbitrator with 
a copy of the plaint. This notice was re- 
ceived by the appellants on October 22, 
1962. In spite of this notice, evidence 
was recorded by the arbitrator on Octo- 
ber 23, 1962 and he made the award on 
the next day directing respondent No. 1 
to pay Rs. 20,400/-. The allegation of 
the arbitrator is that he received the 
notice sent on October 18, 1962 on the 
next day of the award i.e., on October 
25, 1962. It appears that in the civil suit 
filed by respondents 1 and 2 which was 
registered as Civil Suit No. 657 of 1962 
on the file of the Civil Judge, Junior Divi- 
sion, the first date of hearing was fixed 
on October 15, 1962. On that date the 
appellants filed an application under Sec- 
tion 34 of the Arbitration Act for stay- 
ing the proceedings before the Court. No 
progress was made in the suit which was 
adjourned to November 6, 1962 and again 
to November 28, 1962 at the instance of 
the appellants. Finally on November 28, 
1962 the arbitrator informed respondent 
No. 1 that he had made the award. On 
these facts respondents 1 and 2 filed an 
application under Section 3 of the Con- 
tempt of Courts Act for action being 
taken against the two appellants, res- 
pondent No. 3 and one more person. Ac- 
cording to respondents 1 and 2 the ap- 
pellants and respondent No. 3 had com- 
mitted contempt of Court in proceedings 
with the arbitration reference in spite of 
notice under Section 35 of the Arbitra- 
tion Act being given and in spite of the 
knowledge of the suit which was filed by 
respondents 1 and 2. The application 
was contested by the appellants as well 
as the arbitrator. The case of the ap- 
pellants was that the suit itself was not 
sustainable and they were unaware that 
participation in the arbitration proceed- 
ings after receipt of notice was precluded 
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by law and that they honestly and bona 
fide believed that they were not expected 
to take any action alter the receipt of 
the notice without direction from the 
arbitrator. It was for the arbitrator to 
take a decision in the matter and if the 
arbitrator decided to proceed with the 
arbitration, they only obeyed the orders 
of the arbitrator and therefore had not 
committed any contempt. The defence 
of respondent No. 3 was that in comple- 
ting the arbitration and giving his award 
he was only performing his duty. He 
denied that it was necessary for him to 
await the result of the stay application 
alleged to have been made by respon- 
dent No. 1 in the Nagpur Court as he 
was of the view that the subject-matter 
in the Nagpur Court was not the whole 
subject-matter under arbitration. Respon- 
dent No. 3 denied that he had any bias 
or that he conducted the arbitration pro- 
ceedings in order to defeat the object of 
the suit and to place an impediment in 
the conduct of the suit. The High Court 
rejected the contention of the appellants 
and of respondent No. 3 and held that 
the action of the appellants in participat- 
ing in the arbitration proceedings and 
the conduct of respondent No. 3 consti- 
tuted contempt of Court as the conduct 
of respondent No. 3 and of the appel- 
lants had a tendency to bring into com- 
tempt the proceedings before the Civil 
Court. 

3. It is necessary at this stage to set 
out the relevant provisions of the Arbi- 
tration Act (X of 1940). Sections 32, 33, 
34 and 35 are to the following effect: 

"32. Notwithstanding any law for the 
time being in force., no suit shall lie on. 
any ground whatsoever for a decision 
upon the existence, effect or validity of 
an arbitration agreement or award nor 
shall any arbitration agreement or award 
be set aside, amended, modified or in 
any way affected otherwise than as pro- 
vided in this Act.” 

"33. Any party to an arbitration agree- 
ment or any person claiming under him 
desiring to challenge the existence or 
validity of an arbitration agreement or 
an award or to have the effect of either 
determined shall apply to the Court and 
the Court shall decide the question on 
affidavits: 

Provided that where the Court deems 
it just and expedient, it may set down 
the application for hearing on other evi- 
dence, also, and it may pass such orders 
For discovery and particulars as it may 
do in a suit” 


"34. Where any party to an arbitra- 
tion agreement or any person claiming 
under him commences any legal proceed- 
ings against any other party to the agree- 
ment or any person claiming under him 
in respect of any matter agreed to be re- 
ferred any party to such legal proceed- 
ings may, at any rime before filing a 
written statement or taking any other 
steps in the proceedings, apply to the 
judicial authority before which the pro- 
ceedings are pending to stay the proceed- 
ings, and if satisfied that there is no suffi- 
cient reason why the matter should not 
be referred in accordance with the arbi- 
tration agreement and that the applicant 
was, at the time when the proceedings 
were commenced, and still remains, ready 
and willing to do all things necessary to 
the proper conduct of the arbitration, 
such authority may make an order stay- 
ing the proceedings.” 

"35. (1) No reference nor award shall 
be rendered invalid by reason only of 
commencement of legal proceedings upon 
the subject-matter of the reference but 
when legal proceedings upon the whole 
of the subject-matter of the reference 
have been commenced between all the 
parties to the reference and a notice 
thereof has been given to the arbitrators 
or umpire all further proceedings, in a 
pending reference shall, unless a stay of 
proceedings is granted under S. 34, be 
invalid. 

(2) In this section the expression ‘parties 
to the reference’ includes any persons 
claiming under any of the parties and 
litigating under the same title.” 

4. In our opinion, the High Court 
was in error in holding that in the cir- 
cumstances of this case the appellants 
and respondent No. 3 were guilty of con- 
tempt of Court. It is not disputed that 
there was an arbitration clause in the 
agreement between the appellants 
and respondent No. 1 and in terms 
of the arbitration clause respon- 
dents 1 and 2 had a right to refer the 
dispute to the arbitrator. It is also not 
disputed that a reference to the arbitra- 
tor was made by respondents 1 and 2 
long before the institution of the civil 
suit It is also apparent that in view of 
the admitted existence of the hire pur- 
chase agreement containing an arbitra- 
tion clause the remedy of respondent 
No. 1 was to move the Civil Court under 
Section a3 of the Arbitration Act 
challenging the existence or validity of 
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the arbitration agreement and to have 
its effect determined. It was contended 
on behalf of the appellants that a separate 
suit was barred under Section 32 of the 
Arbitration Act. We do not wish to ex- 
press any opinion on this point in the pre- 
sent case. Even on the assumption that 
the suit filed by respondents Nos. 1 and 2 
in tire Nagpur Court is competent, the 
question arises whether the arbitrator was 
bound to stay the proceedings before him 
after he got notice from respondents 1 
and 2 of the institution of the civil suit. 
Section 35 of the Arbitration Act does not 
expressly prohibit the arbitrator from 
continuing the hearing of the reference 
but the only effect of Section 35 is that 
“all further proceedings in a pending re- 
ference shall, unless a stay of proceedings 
is granted under Section 34, be invalid’ . 
For this consequence to follow, however, 
two important and distinct conditions 
must be satisfied, namely, (1) that such 
legal proceedings must be upon the 
whole and not merely part of the subject- 
matter of the reference, and (2) that a 
notice of such a legal proceeding must 
be given to the arbitrator. We do not 
wish to express any opinion as to whe- 
ther these conditions were satisfied in 
this case. But even on the assumption 
that these conditions were satisfied the 
only effect is that the further proceedings 
before the arbitrator after the receipt of 
the notice are rendered invalid and there 
is no prohibition under Section 35 re- 
quiring the arbitrator not to carry on the 
arbitration proceedings after the receipt 
of the notice. 

5. It is well established that an autho- 
rity holding an inquiry in good faith in 
■exercise of the powers vested in it by a 
statute is not guilty of contempt of Court, 
merely because a parallel inquiry is im- 
minent or pending before a Court. To 
constitute the offence of contempt^ of 
Court, there must be involved some act 
done or writing published calculated to 
bring a court or a Judge of the Court 
into contempt or to lower his authority’ 
or ‘something calculated to obstruct or 
interfere with the due course of justice or 
the lawful process of the court’ — (See 
Reg v. Cray, (1900) 2 QB 36 and Arthur 
Reginald Perers v. The King, 1951 AC 
482). In Tukaram Gaokar v. S. N. Shukla, 
Civil Appeal No. 1597 of 1967, D/- 8-3- 
1968= (reported in AIR 1968 SC 1050), it 
was held by this Court that the initiation 
and continuance of proceedings for im- 
position of penalty on the appellant for 
his alleged complicity in the smuggling 


of gold under Section 112 (b) of the 
Customs Act, 1962 did not amount to 
contempt of Court though his trial in a 
Criminal Court for offences under Sec- 
tion 135 (b) of that Act and other similar 
offences was imminent and identical 
issues would arise in the proceedings be- 
fore the customs authorities and in the 
trial before Criminal Court. 

6. In Riswan-ul-Hasan v. State of 
Uttar Pradesh 1953 SCR 581 at p. 588= 
(AIR 1953 SC 185 at p. 187) .this Court 
stated: 

“As observed by Rankin C. J., in 
Anantalal Singha v. Alfred Henrv Watson, 
(1931) ILR 58 Cal 884 at p. 895= (AIR 
1931 Cal 257 at p. 261), the jurisdiction 
in contempt is not to be invoked unless 
there is real prejudice which can be re- 
garded as a substantial interference with 
the due course of justice and that the pur- 
pose of the Court’s action is a practical 
purpose and it is reasonably clear on the 
authorities that the Court will not exer- 
cise its jurisdiction upon a mere question 
of propriety.” 

It follows therefore that even if the ac- 
tion of the appellants and respondent 
No. 1 in this case is assumed to be im- 
proper it will not justify the finding that 
they were guilty of contempt of Court 
when their action was in no way calcu- 
lated to obstruct the course of justice or 
to prejudice the trial of the Civil Suit. 

7. For these reasons we hold that this 
appeal should be allowed and the judg- 
ment of the High Court of Bombay, 
Nagpur Bench, dated August 14, 1964 
should be set aside and the conviction 
and sentences imposed on the appellants 
should be quashed. The arbitrator, res- 
pondent No. 3 has not filed an appeal 
but in view of our finding with regard to 
the appellants it is necessary that the 
conviction of respondent No. 3 and the 
sentence imposed upon him should also 
be quashed. The fines, if already paid 
by respondent No. 3 and the appellants 
should be refunded. 


Appeal allowed. 
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AIR 1970 SUPREME COURT 724 
(V 57 C 147) 

(From: Assam and Nagaland)* 

T. C. SHAH, V, RAMASWAMI, G. 

K. WITTER, K. S. HEGDE AND 
A. N. GROVER JJ. 

M/s. Hardeodas Jagannath, Appellant 
v. The State of Assam and others, Res- 
pondents. 

Civil Appeals Nos. 2403 and 2404 of 
1966, D/- 27-9-196S. 

(A) Extra Provincial Jurisdiction Act 
(1947), Section 6 — Question whether 
Dominion of India was entitled to exer- 
cise extra provincial jurisdiction over the 
Shillong Administered Areas on April 15, 
1948, is not a pure question of fact but 
relating to a fact of State which is pecu- 
liarly within cognizance of Central Gov- 
ernment — Hnlsbury’s Laws of England 
3rd Edn. Vol. 7, page 285, Ref. — (Words 
and phrases — Fact of State). 

(Para 5) 

(B) Sales Tax — Assam Sales Tax Act 
(17 of 1947), Preamble — Act was validly 
extended to Shillong Administered Areas 
by Central Government by Notification 
of April 15, 1948 — Reply of Central 
Government is conclusive under S. 6 (2), 
Extra Provincial Jurisdiction Act — Extra 
Provincial Jurisdiction Act (1947), Sec- 
tions 3, 4, 6 (2). 

Under Section 6 (2) of the Extra Pro- 
vincial Jurisdiction Act of 1947 the ans- 
wers of the Central Government to the 
questions forwarded by the Supreme 
Court shall be treated as conclusive evi- 
dence of the matter therein contained. 

Held, after considering the answers of 
Central Government to the questions re- 
ferred by the Supreme Court, that the 
Union Government was entitled to exer- 
cise extra provincial jurisdiction over 
Shillong Administered Area on April 15, 
1948. The reason is that prior to 
that date British Government had 
exercised that jurisdiction under the 
Indian (Foreign Jurisdiction) Order in 
Council, 1902 as amended by the 
Indian (Foreign Jurisdiction) Order 
in Council 1937. On the withdrawal of 
British rule the jurisdiction over the ter- 
ritory of Mylliem State continued to be 

"(Civil Rules Nos. 90 of 1960 and 382 of 
1961, D/- 4-4-1963 — Assam and Naga- 
land.) 
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exercised with the consent of the ruler 
by the Dominion of India and the juris- 
diction was retained thereafter by virtue 
of the Instrument of Accession signed by 
the Siem of Mylliem and the agreement 
annexed thereto. The jurisdiction exer- 
cised by the British Government over 
the Shillong Administered Area was quite 
extensive and in exercise of that 
jurisdiction a number of Acts — Central 
and Provincial — were extended to the 
Shillong Administered Area, for example, 
the Indian Income Tax Act and the Assam 
Municipal Act with the consent of the 
Siem of Mylliem where necessary. On 
the withdrawal of the British rule the 
Dominion of India acquired the same 
jurisdiction which included the extension 
of the Assam Sales Tax Act 17 of 1947 
to the Shillong Administered Area, in- 
cluding Bara Bazar which also included 
Mawkhar a part of erstwhile Mylliem 
State. (Para 6) 

(C) Sales Tax — Assam Sales Tax Act 
(17 of 1947), Section 30 (as amended) — 
Amendment requiring deposit of assessed 
tax and penalty as condition for filing 
appeal — Amendment coming Into force 
on 1-4-1958 — Assessment for period end- 
ing on dates prior to 1-4-1958 completed 
after this date — Amended section ap- 
plies. 

Where the assessments relating to 
periods ending on September 30, 1950, 
March 31, 1957 and September 30, 1957 
were completed after the amendment of 
Section 30 had come into force with ef- 
fect from April 1, 1958, and the appeals 
against the assessments were filed after 
the amendment, the appeals are govern- 
ed by the amended section and the Assis- 
tant Commissioner can ask the appellants 
to comply with the provisions of the 
amended section, namely depositing of 
assessed taxes and penalty, before dealing 
with the appeals. In such a case it can- 
not be said that the amending Act has 
been given retrospective effect 

(Para 8) 

(D) Sales Tax — Assam Sales Tax Act 
(17 of 1947), Section 30 — “Otherwise 
directed’ — Section does not give power 
to appellate authority to permit assessee 
to furnish security in lieu of cash amount 
of tax. 

The expression 'otherwise directed' in 
Section 30 only means that the appellate 
authority can ask the assessee to deposit 
a portion of the amount and not the whole 
but the section gives no power to the 
appellate authority to permit the asses- 
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see to furnish security in lieu of cash 
amount of tax. (Para 9) 

Mr. D. N. Mukherjee, Advocate, for 
Appellant; M/s. Naunit Lai and B. P. 
Singh Advocates, for Respondents. 

The following Judgment of the Court 
was delivered by : 

RAMASWAMI, J. — These appeals 
are brought by certificate from the judg- 
ment of the High Court of Assam and 
Nagaland dated April 4, 1963 in Civil 
Rule No. 90 of 1960 and Civil Rule No. 
382 of 1961, whereby the High Court dis- 
missed the petitions under Articles 226 
and 227 of the Constitution filed by the 
appellant. 

2. Messrs. Hardeo Das Jagan Nath 
(hereinafter called the ‘appellant’) is a 
partnership firm carrying on business at 
Mawkhar Shillong in the District of 
United Khasi and Jaintia Hills. By a 
notification issued under Rule 6 of the 
Assam Sales Tax Rules 1947, the Com- 
missioner of Taxes, Assam fixed May 20, 
1948 as the date by which the dealers of 
Shillong administered area had to make 
applications for registration under the 
Assam Sales Tax Act, 1947 (17 of 1947), 
hereinafter called the ‘Act’. By notifica- 
tion dated April 15, 1948, the Govern- 
ment of India had extended the provi- 
sions of the Act. with slight modifications 
to the administered area in Shillong 
under Section 4 of the Extra > Provincial 
Jurisdiction Act 1947. The appellant got 
itself registered under the Act. Upto the 
half yearly return periods ending 
September 30, 1957, the appellant was 
assessed to sales-tax and the tax was 
realised by the Sales Tax Authorities. On 
March 6, 1950 the Superintendent of 
Taxes, Shillong, respondent No. 4 raided 
the business premises of the appellant 
and seized the account books etc. The 
appellant filed a petition under Art. 226 
of the Constitution in the High Court. 
By its order dated June 3, 1960, the High 
Court directed the Deputy Commissioner 
of Taxes, Assam to return the seized 
books and documents within three weeks 
of the date of the order to the appellant. 
As directed by the High Court, the docu- 
ments were returned to the appellant but 
on the basis of the information received 
from the account books the Superinten- 
dent of Taxes issued notices dated April 
4, 1950 under Section 19A of the Act 
for reassessment of the appellant in res- 
pect of the half yearly return periods 
ending on September 30, 1956, March 31, 
1957 and September 30, 1957. Thereafter, 
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ex parte reassessment was made for the 
return period ending September 30, 1956 
by an order dated July 8, 1959 and for 
return periods ending March 31, 1957 and 
September 30, 1957 by orders dated July 
24, 1959 and tax amounting to Rupees 
1,22,933/- was levied for these three pe- 
riods. A further sum of Rs. 47,504.70 
was levied in respect of the return period 
ending March 31, 1958, by an ex parte as- 
sessment order dated March 23, 1959. 
For the other return period ending Sep- 
tember 30, 1958, a sum of Rs. 49,427.90 
was levied by an ex parte assessment 
order dated April 8, 1959. For these two 
return periods a penalty of Rs. 1,000/- in 
respect of each return was also levied by 
two separate orders dated June 27, 1959. 
Thus the total amount of sales-tax and 
penalty amounting to Rs. 2,19,865.60 in 
respect of the five return periods was 
levied. The appellant paid Rs. 20,074.68 
at the time of original assessments in res- 
pect of the periods ending on September 
30, 1956, March 31, 1957 and September 
30, 1957. 

3. The appellant thereafter filed ap- 
peals against all the seven ex parte orders 
before the Assistant Commissioner of 
Taxes, Assam. Along with the memo- 
randa of appeals for the periods ending 
March 31, 1958 and September 30, 195S, 
two separate applications were made by 
the appellant alleging that it was not 
necessary to pay the assessed tax since 
the provisions of Section 30 of the Act 
as amended did not apply to the case and 
it was prayed that appeals should be ad- 
mitted without payment of the assessed 
tax. The contention of the appellant was 
rejected by the Assistant Commissioner 
though he reduced the amount of deposit 
for the periods ending March 31, 1958 
and September 30, 1958. The appellant 
moved the Commissioner of Taxes in 
revision, but the order of the Assistant 
Commissioner was affirmed by the Com- 
missioner of Taxes though he reduced 
the amount further. On the application 
of the appellant the matter was referred 
to the High Court which held that the 
amended Section 30 of the Act was intra 
vires. In the meantime, the appellant also 
applied in respect of the appeals relating 
to the periods ending September 30, 1956, 
March 31, 1957 and September 30, 1957 
as well as the penalty appeals of periods 
ending on March 31, 1958 and September 
30, 1958 and prayed for admission of 
these appeals without payment of the as- 
sessed tax. In this case also the amount 
was reduced by the Assistant Cominis- 
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sioner of Taxes but the matter was kept 

E ending till the disposal of the reference 
y the High Court. On May 21, 1960, 
the appellant filed separate petitions be- 
fore the Assistant Commissioner praying 
that as the financial condition of the appel- 
lant was not good the appellant may be 
allowed to furnish reasonable security m 
lieu of cash and the appeal may be ad- 
mitted on such security. By his order 
dated May 23, 1960 the Assistant Commis- 
sioner of Taxes fixed June 8, 1960 for 
payment of the amount required for ad- 
mission of the appeals, failing which the 
appeals were ordered' to be dismissed. 
The appellant then moved the Commis- 
sioner praying that in view of his finan- 
cial difficulty he should be allowed to fur- 
nish reasonable security m lieu of cash to 
be paid. The application was rejected by 
the Commissioner on June 21, 1960. 
Thereafter all the five appeals were re- 
jected by a common order dated June 22, 
1960 and the two appeals against the im- 
position of penalty were also summarily 
rejected bv an order dated June 22, I960. 
The appellant was further asked to show 
cause why penalty should not ha\e been 
imposed in respect of the periods ending 
September 30, 1956, March 31, 1957 and 
September SO, 1957. The appellant filed 
a petition to the High Court under Arti- 
cle 226 of the Constitution, being Civil 
Rule No. 90 of 1960 praying for a writ to 
quash the order of the Commissioner dis- 
missing the appeals in respect of the five 
periods and for further reliefs. The ap- 
pellant also filed another petition under 
Article 226, being Civil Rule No 3S2 of 
1961 asking for similar reliefs with regard 
to the periods ending March 31, 1959, 
September 30, 1959, March 31, 1980, Sep- 
tember 30, I960 and March 31, 1961. The 
writ petitions were dismissed by the 
High Court by a common judgment 
dated April 4, 1963. 

4. The first question to be consider- 
ed in these appeals is whether the pro- 
visions of the Act were validlv extended 
to the Shillong Administered Areas. By 
a notification dated April 15, 1948 the 
Central Government extended the pro- 
visions of the Act to the Shillong Ad- 
ministered Areas including Barabazar in 
exercise of powers conferred by Sec- 
tion 4 of the Extra Provincial Jurisdic- 
tion Act, 1947. It was argued on behalf 
of the appellant that on April 15, 1943 
when the notification was issued the 
Extra Provincial Jurisdiction Act, 1947 
(Act XLVII of 1947) was not applicable 
to the Shillong Administered Areas as the 


instrument of accession by which the ad- 
ministration of the State of Mylliem was 
transferred to the Central Government 
was accepted by the Governor-General 
of India on August 17, 1948. The pream- 
able to the Extra Provincial Jurisdiction 
Act, 1947 (hereinafter called the Act o! 
1947) provides: 

“Whereas by treaty, agreement, grant, 
usage, sufferance and other lawful means, 
the Central Government has, and may 
hereafter acquire, jurisdiction in and in 
relation to areas outside the Provinces 
of India, It is hereby enacted as 
follow’s. — ” 

The expression “extra provincial juris- 
diction” has been defined under Section 2 
of the Act of 1947 as meaning 

“any jurisdiction which by treaty, agree- 
ment, grant, usage, sufferance or other 
lawful means the Central Government has 
for the time being in or in relation to any 
area outside the Provinces”. 

Section 3 states: 

“3. (1) It shall be lawful for the Central 
Government to exercise extra provincial 
jurisdiction in such manner as it thinks 
fit. 

(2) The Central Government may dele- 
gate any such jurisdiction as aforesaid to 
any officer or authority in such manner 
and to such extent as it thinks fit.” 

Section 4 provides as follows: 

“4 (1) The Central Government may, 
by notification in the official Gazette, 
make such orders, as may seem to it ex- 
pedient for the effective exercise of any 
extra provincial jurisdiction of the Central 
Government . 

(2) Without prejudice to the generality 
of the powers conferred by sub-section 
(1), any order made under that sub-sec- 
tion may provide — 

(a) for determining the law and proce- 
dure to be observed, whether by apply- 
ing with or without modifications all or 
any of the provisions of any enactment 
in force in any Province or otherwise; 

(b) for determining the persons who 
are to exercise jurisdiction, either general- 
ly or in particular cases or classes of 
cases, and the powers to be exercised bv 
them; 

(c) for determining the Courts, Judges, 
Magistrates and authorities by whom, and 
for regulating the manner in which any 
jurisdiction auxiliary cr incidental to or 
consequential on the jurisdiction exer- 
cised under this Act is to be exercised 
within any Province; and 

_ (d) for regulating the amount, collec- 
tion and application of fees.” 
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Section 5 is to the following effect: 

“Every act and thing done, whether 
before or after the commencement of 
this Act, in pursuance of any extra pro- 
vincial jurisdiction of the Central Govern- 
ment in an area outside the Provinces 
shall be as valid as if it had been done 
according to the local law then in force 
in that area.” 

5. The argument was stressed on be- 
half of the appellant that the extra pro- 
vincial jurisdiction could only be exer- 
cised by the Central Government if by 
treaty, agreement, grant, usage, sufferance 
or other lawful means the Central Gov- 
ernment has for the time being in or in 
relation to any area outside the provinces 
exercised such jurisdiction. It was con- 
tended that after the declaration of inde- 
pendence on August 15, 1947 the para- 
mountcy lapsed and the State of Mylliem 
became an independent State and the 
Central Government could not exercise 
any extra provincial jurisdiction till the 
instrument of accession was signed by the 
Governor-General. It was pointed out 
that the notification by which the Act 
applied to Shillong Administered Areas 
was issued after the lapse of paramountcy 
and before the instrument of accession 
was signed by the Governor-General. It 
was therefore argued that the notification 
dated April 15, 1948 was not validly issu- 
ed and the provisions of the Act were not 
operative in the Shillong Administered 
Areas. It was said that before the State 
of Mylliem became an independent State 
on August 15, 1947 there was no treaty, 
grant, usage or arrangement whereby 
the British Crown enjoyed any rights to 
levy taxes on the sale of goods within 
the Mylliem State or any right to extend 
to that area any such Act without the 
express consent or approval of the ruler 
of that State. The opposite view-point 
was put forward on behalf of the respon- 
dents. It was said that before August 15, 
1947 the relations of the Crown Repre- 
sentative with Khasi Hills States were 
conducted through the Governor of 
Assam. In practice the administration of 
the Hill States was in great measure as- 
similated to that of the Province of Assam 
partly by the application of the British 
Indian Laws under the Indian (Foreign 
Jurisdiction) Order in Council and partly 
by administrative measures. It was argued 
that by virtue of the instrument of acces- 
sion all previous existing arrangements 
between Khasi Hills States and the Gov- 
ernment of India in the Assam Province 
were continued and the Central Govern- 


ment could therefore exercise extra-pro- 
vincial jurisdiction by usage. To put it 
differently, the argument of the respon- 
dents was that though the instrument of 
accession was accepted by the Governor- 
General on August 17, 1948, it recog- 
nised the fact that there was a certain 
existing arrangement regulating relations 
between the Government of India and the 
Chiefs of the Khasi Hills States. The 
Central Government therefore exercised 
extra provincial jurisdiction by agreement 
or usage and it cannot therefore be said 
that the notification of the Central Gov- 
ernment dated April 15, 1948 was invalid. 

6. When the appeals were originally 
heard we considered that the material on 
the record was not sufficient to enable us 
to determine the disputed question, name- 
ly whether the Dominion of India was 
entitled to exercise extra provincial juris- 
diction over the Shillong Administered 
Areas on April 15, 1948 which was the 
material date. The question at issue is 
not purely a question of fact but a ques- 
tion relating to a “fact of State” which 
is peculiarly within the cognizance of the 
Central Government (For expression 
“Fact of State” see Halsbury’s Laws of 
England, 3rd Edn. Vol. 7, p. 285). In 
view of the insufficiency of material we 
thought it proper to avail ourselves of 
the procedure indicated by Section 6 of 
the Act of 1947 which enacts: 

“6. (1) If in any proceeding, civil or 
criminal, in a Court established in India 
or by the authority of the Central Gov- 
ernment outside India, any question arises 
as to the existence or extent of any fore- 
ign jurisdiction of the Central Govern- 
ment, the Secretary to the Government of 
India in the appropriate department shall, 
on the application of the Court send to 
the Court the decision of the Central 
Government on the question, and that 
decision shall for die purposes of the pro- 
ceeding be final. 

(2) The Court shall send to the said 
Secretary, in a document under the seal 
of the Court or signed by a judge of the 
Court, questions framed so as properly 
to raise the question, and sufficient 
answers to those questions shall be re- 
turned to die Court by the Secretary and 
those answers shall on production there- 
of be conclusive evidence of the matters 
therein contained.” 

By an order of this Court dated Septem- 
ber 21, 1967 die following two questions 
were forwarded to the Union of India 
under the seal of this Court for submis- 
sion of their answers: 
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"(1) Whether the Dominion of India 
exercised extra provincial jurisdiction over 
the Shillong Administered Area includ- 
ing Bara Bazar, which also included Maw- 
Ichar, a part of the erstwhile Mylliem 
State, on April 15, 1943; 

(2) Whether the Dominion of India had 
extra provincial jurisdiction on April 15, 
1948 to extend the Assam Sales Tax Act, 
1947 (Act 17 of 1947) to the Shillong Ad- 
ministered Area including Bara Bazar 
under Section 4 of Extra Provincial 
Jurisdiction Act (Act 47 of 1947).” 

In compliance of that order the Union 
of India have submitted their answers on 
January 12, 1968 m the following terms: 

"Ministry of Home Affairs.” 

Replies to the questions mentioned in 
the order dated September 21, 1967 pass- 
ed by the Supreme Court of India in 
Civil Appeals Nos. 2403 and 2404/1966. 

(1) The British Government in India 
had by treaty, grant, usage, sufferance 
and other means acquired jurisdiction 
over certain territories of the erstwhile 
State of Mylliem. The jurisdiction was 
exercised under the Indian (Foreign Ju- 
risdiction) Order-in-Council, 1902 as 
amended by the Indian (Foreign Jurisdic- 
tion) Order-m-Council, 1937. Mawhhar 
was a part of the territories of Mylliem 
jurisdiction over which had been agreed 
to be given by the Siem of Mylliem to 
the British Government. It was included 
in those parts of Shillong which came, in 
course of time, to be called the Shillong 
Administered Area. It has been reported 
that on actual survey the small area 
laiown as Bara Bazar area comes partly 
under Mawkhar proper and partly under 
South East Mawkhar and Garikhana. 
Bara Bazar area was thus a part of the 
area belonging to the erstwhile Mylliem 
State in which the British Government in 
India exercised jurisdiction under the 
Indian (Foreign Jurisdiction) Order-in- 
Council. On the withdrawal of British 
Rule the jurisdiction over the territories 
of the erstwhile Mylliem State which had 
been included in the Shillong Adminis- 
tered Area continued to be exercised with 
the consent of the Siem and the jurisdic- 
tion which was until then exercised in 
those areas by the British Government in 
India was assumed by the Dominion of 
India and it was retained thereafter by 
virtue of the instrument of accession sign- 
ed by the Siem of Mylliem and the agree- 
ment annexed thereto. The Dominion of 
India exercised extra provincial jurisdic- 
tion over the Shillong Administered Area 


including the Bara Bazar which also in- 
cluded Mawkhar a part of the Mylliem 
State on April 15, 1948. 

(2) The jurisdiction exercised by the- 
British Government in India over the 
Shillong Administered Area was quite- 
extensive. In exercise of that jurisdiction 
that Government had extended, with ap- 
propriate reservations a number of Acts- 
— Central as well as Provincial — to the- 
Shillong Administered Area e. g., the 
Indian Income-tax Act and the Assam 
Municipal Act with the consent of the 
Siem of Mylliem where necessary. On the- 
withdrawal of British rule the Dominion- 
of India acquired the same jurisdiction 
over the Shillong Administered Area by 
virtue of the instrument of accession 
signed by the Siem of Mylliem and the 
agreement annexed thereto. The Domi- 
nion of India therefore had on April 15, 
1948 extra provincial jurisdiction in terms 
of the Extra-Provincial Jurisdiction 
Act, 1947 (Act 47 of 1947) to extend the 
Assam Sales Tax Act, 1947 (Act 17 of 
1947) to the Shillong Administered Area 
including Bara Bazar. The Assam 
Sales Tax Act was actually ex- 
tended to the Shillong Administered Area 
including Bara Bazar, after obtaining the 
consent of the Siem of Mylliem, in the 
Ministry of States Notification No. 186-IB 
dated the 15th April, 1948. 

Sd. L. P. Singh, 
Secretary to the Govt, of India. 

New Delhi, 

January 12, 1968.” 

It is clear from the letter of the Union 
Government that it was entitled to exer- 
cise extra provincial jurisdiction over 
STiiTfong Administered’ Area on April 15, 
1948. The reason is that prior to the date 
British Government had exercised that 
jurisdiction under the Indian (Foreign 
Jurisdiction) Order-in-Council, 1902 as 
amended by the Indian (Foreign Jurisdic- 
tion) Order-in-Council 1937. On the with- 
drawal of British rule the jurisdiction 
over the territory of Mylliem State con- 
tinued to be exercised with the consent 
of the ruler by the Dominion of India 
and the jurisdiction was retained there- 
after by virtue of the instrument of acces- 
sion signed by the Siem of Mylliem and 
the agreement annexed thereto. It is also 
manifest that the jurisdiction exercised 
by the British Government over the Shil- 
long Administered Area was quite ex- 
tensive and in exercise of that jurisdic- 
tion a number of Acts — Central & Pro- 
vincial — were extended to the Shillong 
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Administered Area, for example, the 
Indian Income-tax Act and the Assam 
Municipal Act with the consent of the 
Siem of Mylliem where necessary. On 
the withdrawal of the British rule the 
Dominion of India acquired the same 
jurisdiction which included the extension 
of the Act to the Shillong Administered 
Area. Under Section 6 (2) of the Act of 
1947 the answers of the Central Govern- 
ment to the questions forwarded by this 
Court shall be treated as conclusive evi- 
dence of the matter therein contained. 
We accordingly hold that the argument 
of the appellant on this aspect of the case 
should be rejected. 

7. It was then contended on behalf 
of the appellant that Section 30 of the 
Act after the amendment was not appli- 
cable and the Assistant Commissioner of 
Taxes had no authority to ask the appel- 
lant to deposit the amount of tax assess- 
ed before hearing the appeal. Section 30 
of the Act, as it originally stood, was to 
the following effect: 

"30. (I) Any dealer objecting to an 
order of assessment or penalty passed 
under this Act may, within thirty days 
from the date of the service of such 
order, appeal to the prescribed authority, 
against such assessment or penalty; 

Provided that no appeal shall be en- 
tertained by the said authority unless he 
is satisfied that such amount of tax as 
the appellant may admit to be due from 
him has been paid; 

Provided further that the authority be- 
fore whom the appeal is filed may admit 
it after the expiration of thirty days, if 
such authority is satisfied that for reasons 
beyond the control of the appellant or 
for any other sufficient cause it could not 
be filed within time. 


After the amending Act of 1958 the sec- 
tion reads as follows: 

"30. (1) Any dealer objecting to an 
order of assessment or penalty passed 
under this Act may, within thirty days 
from the date of the service of such order, 
appeal to the prescribed authority, 
against such assessment or penalty; 

Provided that no appeal shall be enter- 
tained by the said authority unless he is 
satisfied that the amount of tax assessed 
or the penalty levied, if not otherwise 
directed by him, has been paid; 

Provided further that the authority be- 
fore whom the appeal is filed may admit 
it after the expiration of thirty days, if 
such authority is satisfied that for reasons 


beyond the control of the appellant or 
for any other sufficient cause it could not 
be filed within time. 


S. It was contended that the amend- 
ment came into force with effect from 
April 1, 1958 and it cannot be given re- 
trospective effect so as to apply to assess- 
ment periods ending on September 30, 

1956, March 31, 1957 and September 30, 

1957. We are unable to accept this argu- 
ment as correct because the assessments 
for these three periods were completed 
after the amending Act came into force 
i. e., after April 1, 1958. The appeals 
against the assessments were also filed 
after the amendment. It is therefore not 
correct to say that the amending Act has 
been given a retrospective effect and the 
Assistant Commissioner of Taxes was 
therefore right in asking the appellant to 
comply with the provisions of the amend- 
ed Section 30 of the Act before dealing- 
with the appeals. 

9. It was lastly contended on behalf 
of the appellant that the Sales Tax Au- 
thorities were not right in holding that 
there was no provision under the Act by 
which security can be accepted in lieu of 
cash payment. Reliance was placed upon 
the phrase “otherwise directed” in the 
amended Section 30 of the Act. In our 
opinion, there is no substance in this 
argument. The expression "otherwise 
directed” only means that the appellate 
authority can ask the assessee to deposit 
a portion of the amount and not the 
whole but the section gives no power to 
the appellate authority to pennit the as- 
sessee to furnish security in lieu of cash 
amount of tax. We accordingly reject the 
argument of the appellant on this point. 

10. For the reasons expressed we hold' 
that the High Court was right in dis- 
missing the writ petitions and these ap- 
peals must be dismissed with costs — 
there will be one set of hearing fees. 

Appeals dismissed- 

AIR 1970 SUPREME COURT 729 
(V 57 C 148) 

(From: Allahabad) 1 ’ 

S. M. SIKRI AND K. S. HEGDE, JJ. 

B. C. Mohindra, Appellant v. The Muni- 
cipal Board, Saharanpur, Respondent. 

Civil Appeal No. 1036 of 1966, D /-- 
20-11-1968. 

6 (F. A. No. 268 of 1953, D/- 15-3-1965— 

All.) 
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Municipalities — U. P. Municipalities 
Act (2 of 1916), Section 97 — Contract 
in writing — Auction sale of a Theka — 
Auction held before Municipal Board 
and a resolution confirming auction pass- 
ed on that day — List of bidder bearing 
signature of highest bidder and of Chair- 
man and Executive Officer of Board — 
Contract, held was in compliance with 
Section 97 — Contract need not be con- 
tained in one document signed by both 
parties — List of bids and resolution 
constituted a contract in writing within 
meaning of Section 97 — ■ AIR 1963 SC 
16S5, Foil. (Para 11) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 1685 (V 50) = 

(1964) 3 SCR 164, Union of India 
v. Rallia Ram 11 

(1951) AIR 1951 All 736 (V 33) = 

1951 All WR (HC) 560 (FB), 
Municipal Board Gonda v. 

Bachu 4 

Mr C. B. Aganvala, Senior Advocate 
(Mr. K. P. Gupta. Advocate with him), 
for Appellant, M/s. R. K. Garg, D. K. 
Agrnwal and M. V. Goswaxni, Advocates, 
for Respondent. 

The following Judgment of the Court 
was delivered by 

SIKRI, J.: This is an appeal by special 
leave, and while granting it this Court 
confined it only to the point arising under 
Section 97 of the U. P. Municipalities 
Act, 1916 — hereinafter referred to as the 
Act. 

2. The facts relevant to the point are 
as follows: The Municipal Board, Saharan- 
pur, respondent before us and hereinafter 
%5®ss«4 Va -jfi ytaivAiM, WcrajEjfA. -a 
suit for the recovery of Rs. 12,044/-/9 
and future interest upto date of realisation 
from B. C. Mohindra, appellant before 
us and hereinafter referred to as the 
defendant. In brief, the case of the plain- 
tiff was that there was an auction on 
March 29, 1950, of the theka for collect- 
ing tahbazari dues of the mandi in Maza- 
liir Gang alias Ganj Jadid, Saharanpur, 
for one year from April 1, 1930 to March 
31, 1951, subject to the conditions of sale 
entered in the amended sale proclamation. 
The defendant bid Rs. 40,000 subject to 
the confirmation by the Board. The 
Board did not confirm the auction sale, 
and on April 8, 1950 the tahbazari was re- 
auctioned. The defendant bid Rs, 53,025. 
At the time of the auction sale a meet- 
ing of the Board was also held in which 
the auction aforesaid was confirmed under 
Resolution No. 26 dated April 8, 1930, 


in the presence of the defendant, and 
only the condition relating to the pay- 
ment of auction money was amended to 
provide for payment in four instalments. 
The defendant had to deposit l/4th of 
the bid on April 8, 1950. He failed to 
deposit this instalment on April 8, 1930, 
but on April 10, 1950, be deposited the 
instalment and took charge of the mandi 
aforesaid and began to collect tahbazari 
dues. The defendant was asked to exe- 
cute and complete an agreement in favour 
of the plaintiff according to the condi- 
tions and the rules but he continued to 
put off the matter. As the defendant 
failed to deposit the amount of the second 
instalment and execute the agreement, 
the plaintiff cancelled the theka of the 
defendant and began to collect tahbazari 
dues through its own staff and re-auc- 
tioned the theka on July 3, 1950. After 
taking into account the money received 
from the re-auction on July 3, 1950, and 
the money deposited by the defendant, 
according to the plaintiff there was a 
shortage of Rs. 12.044/-/9. 

3. The defendant did not dispute the 
fact that an auction was held and that 
he made the last bid of Rs. 53,025/- 
which was accepted. He also admitted 
that he had deposited Rs. 13,256/4/-. But 
he alleged that the plaintiff had commit- 
ted various breaches of the contract in 
contravention of the rules, contract and 
the bye-laws as the result of which the 
defendant suffered a loss of Rs. 9,685/-. 

4. The Trial Court framed various 
issues arising out of the pleadings but no 
issue was raised regarding non-compliance 
with Section 97 of the Act. It appears 
that an argument was raised before the 
Trial Court regarding Section 97. The 
Trial Court observed: 

“On the basis of this decision 1951 All 
WR (HC) 560= (AIR 1951 All 736) (FB) it 
was urged on behalf of the defendant 
that it was necessary in the present case 
that a written contract should have been 
obtained by the plaintiff under Section 97 

of the Municipalities Act In a 

public auction, the various bidders give 
their bids which may be called offers 
and the moment the auctioneer knocks 
the hammer down at a particular bid, 
that bid is to be taken as accepted be- 
tween the i parties. It is the knock of 
the hammer which concludes the con- 
tract. The list of bidders is the only 
evidence of the contract showing that out 
of various offers, the highest bid was 
accepted. In this particular case, the 
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$ist of bidders bears the signature of the 
defendant and of the Chairman of the 
.plaintiff Board, thus reducing the con- 
tract into writing, vide Ex. 17. 

The contract in this case is therefore, 
a written contract evidenced from paper 

Ex. 17 According to the provision 

of Section 97 of the Municipalities Act, 
such a contract should have been only 
In writing and this condition was fulfil- 
led by drawing up the list of bidders 
and obtaining the signature of the highest 
'bidder in whose favour the auction was 
concluded on such a list.” 

The Trial Court decreed the suit. 

5. Tire defendant appealed to the 
High Court, and the High Court (Sri- 
vastava and Jagdish Sahai, JJ.) by its 
order dated October 5, 1961, remanded 
the case on two issues: 

(1) Whether the agreement relied upon 
by the plaintiff was in accordance with 
Sections 96 and 97 of the U. P. Munici- 
palities Act of 1916 ? If not, what is the 
effect ? 

(2) Whether Section 65 of the Indian 
Contract Act applied ? If so, what com- 
pensation, if any, could be recovered by 
the plaintiff from the defendant on ac- 
count of any advantage the latter may 
have received under the agreement? 

6. While passing the order of remand 
tire High Court observed: 

“While healing arguments in this ap- 
peal we discovered that a very important 
point was apparently missed both by the 
parties and by the learned Civil Judge. 
We feel that the case cannot be properly 
decided without having findings of the 
learned Civil Judge on that point. The 
point involves two questions.” 

We are in agreement with the contention 
of the learned counsel for the plaintiff 
that there was no justification in remand- 
ing the case. The Trial Court had dealt 
with the question of Section 97 of the 
Act and this apparently escaped the 
notice of the High Court. 

7. Be that as it may, the Trial Court 
in a very careful and reasoned order, 
dated August 24, 1962, held that on the 
'facts Sections 96 and 97 of the Act had 
■been fully complied with. 

8. The High Court (Jagdish Sahai and 
'Broom, JJ.) came to the conclusion that 
■Section 97 of the Act did not apply to 
■the facts of the case. The High Court 
-observed, 

“The suit, therefore is one for the fail- 
•ure to execute the contract deed and to 
.pay the amounts which have become due 


from him by way of damages. Section 97 
of the Act deals with contracts which 
have been executed. It is for this rea- 
son that we have come to the conclu- 
sion that the provisions of Section 97 of 
the Act are not attracted to the present 
case,” 

9. Section 97 of the Act reads as fol- 
lows: 

“Execution of Contracts: (1) Every con- 
tract made by or on behalf of a Board 
whereof the value of the amount exceeds 
Bs. 250 shall be in writing; Provided that 
unless the contract has been duly exe- 
cuted in writing, no work including col- 
lection of materials in connection with 
the said contract shall be commenced 
or undertaken. 

(2) Every such contract shall be signed 

(a) by the President or Vice-President 
and by the Executive Officer or a Secre- 
tary or 

(b) by any person or persons empower- 
ed under sub-section (2) or (3) of the 
previous section to sanction the contract 
if further and in like manner empower- 
ed in this behalf by the Board.” 

10. It seems to us that on the facts 
of tire case it is clearly proved that there 
was a contract in writing within the 
meaning of proviso to Section 97 (1) and 
the provisions of sub-section (2). We 
agree with the conclusion of the Trial 
Court in this respect. The list of bids. 
Ex. 17, at the auction sale held on April 
8, 1950 is signed by the defendant the 
Chairman and the Executive Officer. This 
auction was held before the Board and 
Resolution No. 26 dated April 8, 1950, 
was passed on that day, which reads as 
follows: 

"Auction of the tehbazari contract of 
Mandi Mazahar Gunj for the year 1950- 
51 (Boards reso. No. 431 dated 30-3-50). 

“Auction held before the Board. Terms 
of auction were announced. During the 
auction, at the request of the bidders, 
the Board unanimously passed the fol- 
lowing amendment in the terms of auc- 
tion: — 

"One-fourth of the auction money will 
be deposited at the fall of hammer and 
the remaining amount in three equal 
instalments at the interval of two months 


each i. e. 

1st instalment today 8-4-50. 

2nd instalment on 8-6-50 

3rd instalment on 8-8-50 

4th instalment on 8-10-50” 


"Auction sanctioned to the highest bid- 
der Shri B. C. Mohindra for Rs. 53,025/- 
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w. e. f. 9-4-50 to 31-3-51. Chairman 
Finance Committee to please deliver the 
possession and to decide the disputes, if 
any.” 

The original proceedings book was pro- 
duced before the Trial Court and it was 
proved by Ram Swamp, clerk. He pro- 
ved that after the entire proceedings were 
over, it was signed before him By Shri 
Madho Prashad, Executive Officer of the 
Municipal Board, and Shri Jamshed Ali 
Khan, the Chairman. 

11. In our opinion the list of bids and 
the Resolution No. 26 dated April 8, 1930 
Ex. 18, constituted a contract in writing 
within the meaning of Section 97 of the 
Act. It was held by this Court in Union 
of India v. Rallia Ram, (1964) 3 SCR 164 
at p. 173 - (AIR 1963 SC 1685 at p. 
1690) that for the purposes of S. 175 (3) 
of the Government of India Act, 1935, a 
valid contract could be spelt out of cor- 
respondence. It seems to us that simi- 
larly it is not necessary for the purpose 
of complying with Section 97 of the Act 
that the contract should be contained in 
one document signed by both the parties. 

12. In view of our conclusion it is not 
necessary to consider what would have 
been the rights of the plaintiff if there 
had been no such contract in writing. 

13. In the result the appeal fails and 
is dismissed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 732 
(V 57 C 149) 

(From . • AIB J968 -Marlb. Prs. J53) 

J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, J J. 

The Commissioner of Sales Tax Madhya 
Pradesh, Indore, Appellant v. Madhya Pra- 
desh Electricity Board, Jabalpur, Respon- 
dent and Vice Versa. The National News- 
print and Paper Mills Ltd., Interveners 
(In Civil Appeals Nos. 1153 to 1160 of 
1968). 

Civil Appeal Nos. 1153 to 1160 and 
1161 to 1168 of 1968, Df- 26-11-1968. 

(A) Sales Tax — Madhya Pradesh 
Ceneral Sales Tax Act (2 of 1939), Sec- 
tion 2 (d) and (g) — ‘Dealer’ and ‘Goods’ 
— Electric energy is goods for purposes 
of Sales Tax — Statutory body like Elec- 
tricity Board Is 'dealer’ in respect of Its 
principal activity of sale and supply of 

CN/CN/G191/63/KSB/A 


electricity — AIR 1968 Madh Pra 163, 
Reversed. 

The Electricity Board, a statutory body 
constituted under Section 5 of the Elec- 
tricity Supply Act, 1948, is a ‘dealer* 
within the meaning of Section 2(c), C. P. 
and Berar Sales Tax Act, 1947 and Sec- 
tion 2 (d) of M. P. Sales Act, 1958, in 
respect of its principal activities of gene- 
ration, distribution, sale and supply of 
electrical energy. AIR 1968 Madh Pra 
163, Reversed. (Paras 9 and 13) 

Whether electric energy is "goods” for 
purposes of Sales Tax has to be deter- 
mined with reference to the definition 
of that term in Section 2 (d) of C. P. Act 
(21 of 1947) and Section 2 (g) of M. P. 
Act (2 of 1939) and no assistance can bo 
derived from entries 53 and 54 of List 
II in Sch. 7 of the Constitution. 

(Para 9> 

The definition in terms is very wido 
according to which “goods” means all 
kinds of movable property. Then certain 
items are specifically excluded or includ- 
ed and electric energy or electricity is 
not one^ of them. The term “movable 
property” when considered with refer- 
ence to “goods” as defined for the pur- 
poses of sales tax cannot be taken in a 
narrow sense and merely because electric 
energy is not tangible or cannot be moved 
or touched like, for instance, a piece of 
wood or a book it cannot cease to be 
movable property when it has all the at- 
tributes of such property. It can be 
transmitted, transferred, delivered, stored, 
possessed etc. in the same way as any 
other movable property. Therefore, elec- 
tric energy was intended to bo covered 
by the definition of "Goods” in the two 
Acts. If that had not been the case there 
was no necessity of specifically exempt- 
ing sale of electric energy from the pay- 
ment of Sales Tax by making a provi- 
sion for it in the Schedule to the two 
Acts. AIR 1964 Mad 477 and (1968) 22 
STC 325 (Punj), Approved; 18 Am Jur 
407 and AIR 1946 All 502 and 1911 AC 
103, Rel. on. (Para 9) 

(B) Constitution of India, Article 136 
— New plea — Objection as to proper 
execution of contract and its admissibility 
in evidence neither raised before Sales 
Tax Tribunal nor before High Court — 
Objection not allowed by Supreme Court 

(Para 11) 

(C) Sales Tax — M. p. General Sales 
Tax Act (2 of 1939), Section 2 (rii — Sale 
of goods and works contract distinguish- 
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-ed — Electricity Board supplying steam 
to Nepa Mills on actual cost basis — 
Arrangement is works contract and not 
sale and as such not liable to tax — AIR 
1968 Madh Pra 163, Affirmed. 

There is a distinction between a con- 
tract of sale of goods and a contract for 
work and labour. The distinction is 
often a fine one. A contract of sale is a 
contract whose main object is the trans- 
fer of the property in, and the delivery 
of possession of, a chattel as a chattel to 
the buyer. Where the main object of 
work undertaken by the payee of the 
price is not the transfer of a chattel qua 
chattel the contract is one for work and 
labour. In business transactions the 
works contracts are frequently not re- 
corded in writing meeting out all the 
covenants and conditions thereof and 
the terms and incidents of the contracts 
have to be gathered from the evidence 
and attendant circumstances. The ques- 
tion in each case is one about the true 
agreement between the parties and the 
terms of agreement must be deduced from 
a review of all the attendant circumstances. 
AIR 1965 SC 1396, Rel. on. (Para 12) 
Held that the arrangement between the 
assessee Electricity Board and the Nepa 
Mills with respect to the supply of steam 
to the Mills on actual cost basis with no 
profit motive in return for free supply 
of water was in the nature of works con- 
tract and not sale and as such the Asses- 
see Board was not liable to pay sales tax 
on its turnover on that account. AIR 
1968 Madh Pra 163, Affirmed. 

(Note: — The decision of the High 
Court on three other questions referred 
to it was also affirmed as not pressed.) 

(Para 13) 

Cases Referred: Chronological Paras 
<1968) 22 STC 325 = ILR (1969) 

1 Punj 575, Malerkotla Power 
Supply Co. v. Excise and Taxa- 
tion Officer, Sangrur 7 

<1965) AIR 1965 SC 1396 (V 52) = 

16 STC 240, Govt, of Andhra 
Pradesh v. Guntur Tobacco Ltd. 12 

<1964) AIR 1964 Mad 477 (V 51) = 

14 STC 600, Kumbakonam Elec- 
tric Supply Corporation Ltd. v. 

Joint Commercial Tax Officer, 
Esplanade Division, Madras 7 

(1946) AIR 1946 All 502 (V 33) = 

ILR (1946) All 476, Nainital 
Hotel Co. Ltd. v. Municipal 
Board. Nainital 7 

<1936) AIR 1936 Cal 753 (V 2-3) = 

41 Cal WN 225, Rash Behari v. 
Emperor 8 


B., Jabalpur [Prs. 1-2] S. C. 733 

(1911) 1911 AC 105 = 80 LJ PC 
59, Eric Country Natural Gas 
and Fuel Co. Ltd. Carroll 7 

(1909) 1909-2 KB 604 = 78 LJ KB 
1158, County of Durham Elec- 
trical etc. Co. v. Inland Revenue 
Commrs. 9 

18 Am Jur 407 7 

Mr. I. N. Shroff, Advocate for Appel- 
lant (In C. As. Nos. 1153 to 1160 of 1968) 
and the Respondent (In C. As. Nos. 1161 
to 1168 of 1968) Mr. S. T. Desai, Senior 
Advocate, (Mr. B. L. Neema and Mrs. 
Anjali Varma, Advocates and M./s. J. B. 
Dadachanji and Co., Advocates with him), 
for Appellant (In C. As. Nos. 1161 to 1168 
of 1968 ) and the Respondent (In C. As. 
Nos. 1153 to 1160 of 1968); Mr. N. D. 
Karkhanis, Senior Advocate (Mr. A. G. 
Ratnaparkhi, Advocate with him), for In- 
tervener. 

The following Judgment of the Court 
was delivered by 

GROVER, J.: This judgment will dis- 
pose of two sets of cross appeals Nos. 
1153-1160 and 1161-1168/68 which are 
from a common judgment of the Madhya 
Pradesh High Court and have been enter- 
tained by special leave. 

2. The relevant assessment years for 
the purpose of levy of sales tax are from 
April 1, 1957 to March 31, 1958 and 
April 1, 1964 to March 31, 1965. For the 
assessment years prior to April 1, 1959 
the enactment in force was the C. P. and 
Berar Sales Tax Act, 1947 (No. XXI of 
1947) and for the subsequent two years 
it is the Madhya Pradesh General Sales 
Tax Act (Act No. 2 of 1959), which would 
be applicable. The material facts may 
be shortly stated. The assessee — Madhya 
Pradesh Electricity Board — hereinafter 
called the “Electricity Board” is a body 
constituted under Section 5 of the Elec- 
tricity Supply Act 1948. Under Sec. 18 
of that Act it was the general duty of 
the Electricity Board to promote co-ordi- 
nated development of the generation, 
supply and distribution of electric energy 
within the State of Madhya Pradesh in 
the most efficient and economical manner. 
In the assessment years in question the 
Electricity Board sold, supplied and dis- 
tributed electric energy to various consu- 
mers. It also sold coal-ash — a waste pro- 
duct and supplied steam to Nepa Mills 
of Burhanpur. It further supplied speci- 
fication and tender forms on payment to, 
persons desirous of submitting tenders 
for the works undertaken by the Electri- 
city Board. It purchased articles like 
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Gittl, Murran, sand etc., from unregister- 
ed dealers. It is common ground that under 
the provisions of Act XXI of 1947 and 
II of 1959 read with the Schedules con- 
tained therein sale of electricity is exempt 
from sales tax. For the purpose of deter- 
mining the gross turnover, however, the 
sale of electric energy is to be taken into 
account. 

3. The Assistant Commissioner of 
Sales Tax assessed the Electricity Board 
to tax on its turnover of sale of coal-ash 
and specification and tender forms and 
the supply of steam to Nepa Mills. The 
Board was further assessed to purchase 
tax on Gitti, Murran etc,, purchased from 
unregistered dealers. In appeal the Deputy 
Commissioner, Sales Tax, upheld the 
assessment orders- On second appeal 
the Sales Tax, Tribunal which was the 
Board of Revenue, Madhya Pradesh, held 
that the Electricity Board was not a 
‘'dealer” within the meaning of that term 
as defined in the two Acts and that the 
coal-ash was not produced for the pur- 
pose of sale with the result that sales of 
coal-ash could not be subjected to tax. 
As regards the supply of steam to Nepa 
Mills the Tribunal, on examining the 
terms of the agreement under which the 
Electricity Board supplied the steam, 
came to the conclusion that such supply 
was an isolated transaction and that such 
activity had been undertaken on no profit 
no loss basis could not be assessed to 
sales tax. The specification and tender 
forms were held not to be marketable 
goods involving any profit element and 
for that reason could not be taxed. As 
regards the purchase tax the tribunal 
held that as the Electricity Board, was 
not a dealer in respect of the sale and 
supply of electric energy no purchase tax 
could be imposed on goods purchased by 
it and consumed “in furtherance of and 
in aid of the business activity of generat- 
ing, supplying and distributing electri- 
city.” 

4. Both the Electricity Board and the 
Commissioner of Sales Tax, Madhya Pra- 
desh, filed applications requiring the 
Tribunal to refer to the High Court cer- 
tain questions of law arising out of its 
common order. The tribunal drew up a 
common statement of case and referred 
five questions of law. On the first ques- 
tion the High- Court held that the Elec- 
tricity Board could not be held to be 
a “dealer” as defined in Section 2 (c) of 
•Act XXI of 1947 or Section 2 (d) of Act 
II of 1939 in respect of its activity of 
generation, distribution, sale and supply 


of electric energy. On the second ques-> 
tion it was ' held that as the Electricity 
Board regularly and continuously pro- 
duced coal-ash as a subsidiary product 
and sold it regularly it was a “dealer” 
in regard to the sales of coal-ash and 
the sale transactions relating to this pro- 
duct were liable to be assessed to sales tax. 
The third question was answered in favour 
of the Electricity Board. It was found 
that steam was not being supplied to the 
Nepa Mills with profit motive although 
it fell within the definition of “goods” 
given in the two Acts. As regards the 
specification and tender forms the High 
Court was of the view that the Electri- 
city Board was not carrying on any busi- 
ness of selling such forms and therefore 
no sales tax could be levied in respect 
of them. The fifth question was answer- 
ed by holding that as the Electricity 
Board was not a “dealer” in respect of 
sale and supply of electric energy it was 
not entitled to purchase any taxable 
goods for consumption or use for pro- 
ducing such energy without paying sales 
tax to the selling dealer under S. 4 (6) 
of Act XXI of 1947 and Section 7 of Act 
II of 1939 and therefore this was no lia- 
bility to pay purchase ‘tax. 

5. Mr. Shroff, who has argued the 
appeals of tire Commissioner of sales tax, 
has not quite properly and rightly press- 
ed the matter relating to imposition of 
sales tax on supply of specification and 
tender forms. Air. S. T. Desai, who has 
appeared for the Electricity Board, after 
a certain amount of argument, has sub- 
mitted that he had nothing much to say 
on the question relating to coal-ash ex- 
cept that it should be held tn be exempt 
from payment of sales tax because elec- 
tric energy is exempt from such tax as 
stated before. As regards the fifth ques- 
tion relating to the imposition of pur- 
chase tax Mr. Desai has not pressed for 
any decision being given by us. Argu- 
ments which have Been addressed by 
both sides have therefore centered on 
questions Nos. 1 and 3 which are as fol- 
lows: - 

“(1) On the facts and circumstances of 
the case whether or not the Madhya Pra- 
desh Electricity Board is a dealer within 
the meaning of Section 2 (c) of the C. P. 
and Berar Sales Tax Act, ana Section 2 (d)* 
of the Madhva Pradesh General Sales 
Tax Act, 1938, in respect of its activity 
of generation, distribution, sale and sup- 
ply of electrical energy? 

( 2 ) - 
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(3) On the facts and circumstances of 
the case, whether or not steam is sale- 
able goods and if they are saleable goods 
is the turnover representing the supply 
thereof liable to be assessed to sales tax 
in the hands of the assessee?,” 

It is somewhat curious that both sides 
are almost agreed that the decision of 
the High Court on the first question is 
not correct. Since enunciation of the 
true position is involved we proceed to 
give our opinion in the matter. The defi- 
nition of a “dealer” as given in the two 
Acts substantially is that any person who 
carries on the business of buying, selling, 
supplying or distributing the goods is a 
“dealer” and “goods” are defined by Sec- 
tion 2 (d) of Act XXI of 1947 as mean- 
ing all kinds of moveable property other 
than actionable claims and in- 

cludes all materials, articles and com- 
modities whether or not to be used in 
the construction, fitting out, improvement 
or repair of immoveable property. The 
definition contained in Section 2 (g) of 
Act II of 1959 is almost in similar terms 
except that there are certain additions 
with which we are not concerned. Refer- 
ence may be made, at this stage, to the 
definition of “movable property” which 
has not been defined in tire two Acts 
given in Section 2 (24) of the Madhya 
Pradesh General Clauses Act. It has 
been defined to mean “property of every 
description, except immovable property”: 
Section 2 (18) of that Act says that “im- 
movable property” includes ‘land, bene- 
fits to arise out of land and things at- 
tached to the earth, or permanently fast- 
ened to anything attached to the earth.” 

6. The High Court went into a dis- 
cussion from the point of view of mecha- 
nics relating to transmission of electric 
energy. It was of the view that electri- 
city could not be regarded as an article 
or matter which could be possessed or 
moved or delivered. It relied on certain 
decisions and referred to Entries Nos. 53 
and 54 in List II of Seventh Schedule 
to the Constitution and held that electri- 
city did not fall within the meaning of 
“goods” in the two Acts and therefore 
the Electricity Board could not be held 
to be a “dealer” in respect of its activity 
of generation, distribution, sale and sup- 
ply of electric energy. 

7. Mr. I. N. Shroff has relied on cer- 
tain decisions in which the same point 
was involved as in the present case, 
namely, whether electricity is “goods” 
for the purpose of imposition of sales tax. 
In Kumbakonam Electric Supply Corpo- 


ration Ltd. v. Joint Commercial Tax Offi- 
cer, Esplanade Division, Madras, 14 STC 
600 = (AIR 1964 Mad 477) the Madras 
High Court was called upon to decide 
whether electricity is “goods” for the 
purposes of the Madras General Sales Tax 
Act 1959 and the Central Sales Tax Act 
1956. After referring to the definition of 
“goods” as given in the Sale of Goods 
Act 1930, it was observed that under that 
definition goods must be property and 
it must be movable. According to the 
learned Madras Judge any kind of pro- 
perty which is movable would fall with- 
in the definition of “goods” provided it 
was transmissible or transferable from 
hand to hand or capable of delivery which 
need not necessarily be in a tangible or a 
physical sense. Reference was also made 
to the definition given in the General 
Clauses Act which was quite wide and 
it was held that if electricity was pro- 
perty and it was movable it would be 
“goods”. The learned Judge found little 
difference between electricity and gas or 
water which would be property and could 
be subjected to a particular process, bot- 
tled up and sold for consumption. It was 
observed that electricity was capable of 
sale as property as it was sold, purchased 
and consumed everywhere. A “dealer” 
was defined by the Central Sales Tax 
Act practically in the same way as in the 
Madras General Sales Tax Act and it 
meant a person who carried on business 
of buying and selling goods. In the opin- 
ion of the learned Judge the concept 
of dealer, goods and sale comprehended 
all kinds of movable property. He fur- 
ther relied on certain decisions which 
have been cited before and which will' 
be presently noticed. A similar view 
was expressed by Tek Chand J. of the 
Punjab and Haryana High Court in Maler- 
kotla Power Supply Co. v. Excise and 
Taxation Officer, Sangrur, (1968) 22 STC 
325 (Punj). It was held that electric 
energy fell within the definition of 
“goods” in both the Punjab Sales Tax Act 
1948 and the Central Sales Tax Act 1956. 
According to the learned Judge electric 
energy has the commonly accepted at- 
tributes of movable property. It can be 
stored and transmitted. It is also cap- 
able of theft. It may not be tangible in- 
the sense that it cannot be touched with- 
out considerable danger of destruction or 
injury but it was perceptible both as an 
illuminant and a fuel and also in other 
energy-giving forms. Electric energy may 
not be property in the sense of the term, 
“movable property” as used in the Pun- 
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jab and Central General Clauses Acts in 
contradistinction to ‘‘immovable property” 
but it must fall within the ambit of 
“goods” even if in a sense it was intangi- 
ble or invisible. As pointed out in the 
Madras case the statement contained in 
18 Am. Jur. 407 recognises that electri- 
city is property capable of sale and it 
may be the subject of larceny. In Naini- 
tal Hotel v. Municipal Board, AIR 1946 
All 502 it was held that for the purpose 
of Article 52 of the Indian Limitation Act 
electricity was property and goods. In 
Erie Country Natural Gas and Fuel Co. 
Ltd. v. Carroll 1911 AC 103, a question 
arose as to the measure of damages for 
a breach of contract to supply gas. Lord 
Atkinson delivering the judgment of the 
Privy Council applied the same rule 
which Is applicable where the contract is 
one for sale of goods. In other words 
gas was treated to be “goods”. 

8. The High Court in the present case, 
appears to ha\e relied on Rash Behan 
v. Emperor, AIR 1936 Cal 753 in which 
appro\ al was accorded to the statement 
m Pollock and Mulla’s commentary on 
Sale of Goods Act 1930 that it was doubt- 
ful whether that Act was applicable to 
such “goods” as gas, water and electri- 
city. The context in which this matter 
is discussed in the Calcutta case is alto- 
gether different and distinguishable and 
what was being decided there was the 
scope and ambit of Section 39 of the 
Electricity Act 1910. As regards the En- 
tries in List II of the Seventh Schedule 
to the Constitution, the relevant ones may 
be produced: 

“53. Taxes on the consumption or sale 
<?/ electricity. 

54. Taxes on the sale or purchase of 
goods other than newspapers, subject to 
'the provisions of Entry 92A of List I.” 

9. The reasoning which prevailed with 
•the High Court was that a well-defined 
-distinction existed between the sale or 
purchase of “goods” and consumption or 
•sale of electricity otherwise there was 
no necessity’ of having Entry No. 53. But 
under Entrv 53 taxes can be levied not 
only on sale of electricity but also on 
its consumption which could not probably 
have been done under Entrv 54. It is 
difficult to derive much assistance from 
the aforesaid entries. What has essen- 
tially to be seen is whether electric energy 
is “goods” within the meaning of the rele- 
vant provisions of the two Acts. The 
♦ definition in terms is very’ wide accord- 
ing to which “goods” means all kinds 


of movable property. Then certain items 
are specifically excluded or included and 
electric energy or electricity is not one 
of them. The term “movable property” 
when considered with reference to “goods’* 
as defined for the purposes of sale tax 
cannot be taken in a narrow sense and 
merely because electric energy is not 
tangible or cannot be moved or touched 
like, for instance, a piece of wood or a 
book it cannot cease to be movable pro- 
perty when it has all the attributes of 
such property. It is needless to repeat 
that it is capable of abstraction, consump- 
tion and use which, if done dishonestly, 
should attract punishment under Sec. 39 
of the Indian Electricity Act, 1910. It 
can be transmitted, transferred, delivered, 
stored, possessed etc. in the same way 
as any other movable property. Even 
in Benjamin on Sale, 8th Edn., reference 
has been made at page 171 to County of 
Durham Electrical, etc., Co. v. Inland 
Revenue, Commrs , fl909) 2 KB 604 in 
which electric energy was assumed to be 
“goods”. If there can be sale and pur- 
chase of electric energy like any other 
movable object we see no difficulty in 
holding that electric energy was intend- 
ed to be covered by the definition of 
"goods” in the two Acts. If that had not 
been the case there was no necessity of 
specifically exempting sale of electric, 
energy from the pavment of sales tax b/* 
making a provision for it in the Schedules 
to the two Acts. It cannot be denied 
that the Electricity Board carried on 
principally the business of selling, sup- 
plying or distributing electric energy. It 
would therefore clearly fall within the 
meaning of the expression "dealer” in 
the two Acts. 

10. As regards steam there has been 
a good deal of argument on the question 
whether it is liable to be assessed to sales 
tax in the hands of the Electric Board. 
According to Mr. Shroff the Electricity 
Board carried on the business of selling 
steam to the Nepa Mills and that this 
has lasted for a number of years. It has 
been submitted that simply because the 
Electricity Board does not have any pro- 
fit motive in supplying steam it cannot 
escape payment of sales tax because the 
steam is nevertheless being sold as 
“goods”. The High Court was of the 
view that the water which the Nepa Mills 
supplied free to the Electricity Board 
became the property of the Board and in 
return for this free supply the Board 
agreed to give steam to Nepa Mills at 
a rate based solely on the com consumed 
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an producing steam. The mills had also 
.agreed to reimburse the Electricity Board 
for the loss sustained on account of the 
mills not taking the “full demand ol 
steam”. According to the High Court 
.there was no contract for the sale of 
steam as such and it was only for the 
labour and cost involved in its supply 
io the mills. The High Court relied on 
the findings of tire Tribunal on this point 
and held that the turnover in respect of 
steam was not taxable. The tribunal in 
its order dated June 16, 1966 referred to 
■certain conditions of working arrange- 
ment which were reduced to writing but 
which had not been properly executed as 
a contract which showed that the mills 
were supplying water free and the Electri- 
city Board was making a pro rata charge 
of conversion of water into steam. It 
seems to us that the High Court was right 
in coming to the conclusion, on the find- 
ing of the tribunal, that the real arrange- 
ment was for supplying steam on actual 
cost basis and in that sense it was more 
akin to a labour contract than to sale. 

11. Mr. Shroff has argued that the 
■document which was relied upon by the 
tribunal could not be looked at as it was 
•neither admissible in evidence nor had 
it been properly executed as a contract 
between the Electricity Board and the 
mills and it happened to be a mere draft 
of an agreement which was proposed to 

nbe entered into. It is too late for Mr. 
i Shroff to take these objections because 
These should have been raised before 
1 the Tribunal and the High Court, 

12. It is stated in Ilalsbury's Laws ol 
England, III Edn. Vol. 34, page 6 that 
“a contract of sale of goods must be 
distinguished from a contract for work 
and labour. The distinction is often a 

: fine one. A contract of sale is a con- 
tract whose main object is the transfer 
of the property in, and the delivery of 
possession of, a chattel as a chattel to 
the buyer. Where the main object of 
work undertaken by the payee of the 
price is not the transfer of a chattel qua 
chattel, the contract is one for work and 
labour. It has been laid down by this 
court in Govt, of Andhra Pradesh v. Gun- 
’■ tur Tobaccos Ltd., 16 STC 2 40 = (AIR 
1965 SC 1396), that in business transac- 
tions the works contracts are frequently 
not recorded in writing meeting out all 
the covenants and conditions thereof, and 
the terms and incidents of the contracts 
• have to be gathered from the evidence 
1 and attendant circumstances. The ques- 
1970 S. C./47 V G— 10 


tion in each case is one about the true 
agreement between the parties and the 
terms of the agreement must be deduced 
trom a review of all the attendant cir- 
cumstances. On the findings of tire tribu- 
nal and the High Court we are of the 
opinion that the arrangement relating to 
supply of steam in return for the water 
supplied by the mills on payment of ac- 
tual cost was not one of sale but was 
more in the nature of a works contract. 

13. In the result the answer of the 
High Court to the first question is dis- 
charged and it is held that the Electri- 
city Board is a “dealer” within the mean- 
ing of the relevant provisions of the two 
Acts in respect of its activities of genera- 
tion, distribution, sale and supply of elec- 
tric energy. The answers to the second, 
third and fourth questions are affirmed. 
The answer given by the High Court to 
the fifth question is discharged. It is 
unnecessary to express any opinion on 
that question because Mr. Desai has not 
pressed for any decision being given by 
us and has accepted the liability in res- 
pect of the purchase tax as determined 
by the assessing authorities for the assess- 
ment orders in question. The appeals are 
allowed to the extent indicated above. !nj 
view of all the circumstances the parties 
are left to bear their own costs. 

Appeal partly 
allowed. 


AIR 1970 SUPREME COURT 737 
(V 57 C 150) 

(From: Industrial Tribunal, Delhi) 6 
J. M. SHELAT AND V. BHARGAVA, J J. 

Workmen of Indian Express Newspaper 
Private Ltd., Appellants v. The Manage- 
ment of Indian Express Newspaper Pri- 
vate Ltd., Respondent. 

Civil Appeal No. 1733 of 1967, D/- 
26-11-1968. 

Industrial Disputes Act (1947), Sec- 
tion 2 (k) — Individual dispute in esta- 
blishment espoused by outside Union 
having 25 per cent workmen of concern- 
ed establishment as members — Indivi- 
dual dispute held was transformed into 
‘industrial dispute’, 

A dispute relating to two workmen in 
a newspaper establishment in Delhi arose 

"(Reference I. D. No, 241 "of 1961, W~ 

10-4-1967 — Industrial Tribunal, Delhi.) 
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in July 1959. Thereafter the dispute was 
espoused by the Delhi Union of Journa- 
lists, on outside Union, whose member- 
ship was open to the members of the 
newspaper establishment concerned. The 
dispute was referred to the Industrial 
Tribunal in August 1961. The question 
arose whether the dispute was an in- 
dustrial dispute (and not an individual 
dispute) as the Delhi Union of Journalists 
not being exclusively a Union of the 
workmen employed in the newspaper 
establishment concerned, had espoused 
the said cause. It was found that about 
25 per cent of the working journalists of 
the newspaper establishment concern- 
ed at least were members of the Delhi 
Union of Journalists. It was clear from 
the evidence that at the material time 
there was no union of working journalists 
employed by the newspaper establish- 
ment concerned: 

Held that the Delhi Union of Journa- 
lists could be said to have a representa- 
tive character qua the working journalists 
employed in the newspaper establishment 
concerned, and the dispute was trans- 
formed into an "industrial dispute": AIR 
1966 SC 182 and AIR 1963 SC 318, Rel. 
on; AIR 1957 SC 104 and AIR 1957 SC 
532, Ref. (Para 8) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 182 (V 53) = 

(1965) 3 SCR 394, Workmen v. 

M/s. Dharampal Premchand 7, 8 
(1963) AIR 1963 SC 318 -(V 50) = 

(1962) 3 SCR 893, Bombay Union 
of Journalists v. The ‘Hindu’ 

Bombay • ' ~ 7 f 6, 7, 8 

(1957) AIR 1957 SC 104 (V 44) = 

1956 SCR 936, Central Provinces 

Transport Services Ltd. v. Raghu- 
nath Gopal Patwardban 7 

(1957) AIR 1937 SC 532 (V 44) = 

1957 SCR 754, Newspapers Ltd. 
v. State Industrial Tribunal, 

U. P. 7 

M/s. M. K- Ramamurthi, Mrs. Shya- 
mala Pappu, Mr. Vineet Kumar and Mr. 
.Madan Mohan, Advocates, for Appellants,- 
M/s. S. V. Gupte, Senior Advocate, (M/s! 
Xalit Bhasin, S. K. Mehta and fC L. 
Mehta, Advocates, with him), for Respon- 
dent. 

The Judgment of the Court was deliver- 
ed by 

SHELAT, J.s Two workmen, Gulab 
Singh and Satya Pal, were appointed by 
■the respondent-company in December 
J956 and February, 1955 respectively 
under the designation of copy-holders. 


It was alleged that they were entrusted- 
with the duties of proof-readers and there- 
fore they claimed that they should be- 
treated as such. In July, 1959, the manage- 
ment issued an order in which the two* 
workmen were described as copy-holders. 
It was alleged that in spite of this order 
the management continued to give the 
workmen the work of proof-readers. A 
dispute whether the two workmen should 
be treated as proof-readers having arisen 
and having been espoused by the Delhi 
Union of Journalists, die Delhi Admini- 
stration, by a notification dated August 
2, 1961 referred it to the Industrial Tri- 
bunal, Delhi. 

2. The management contended that 
the said dispute was an individual dispute 
and not an Industrial dispute and that 
being so it was wrongly referred to the 
Tribunal and the Tribunal had no juris- 
diction to adjudicate it. The Tribunal 1 
raised the preliminary issue, namely, 
whether the dispute relating to the said 
two workmen was an industrial dispute. 
The Tribunal held that it was not an- 
industrial dispute but was only an indi- 
vidual dispute of the two workmen and 
therefore it had no jurisdiction to adju- 
dicate the said reference. The workmen 
obtained special leave from this Court 
and that is how this appeal has come up 
before us for disposal. 

3. Apart from the oral evidence, the 
appellants, relied on two documents. Ex. 
WWI/A, which purported to be the 
minutes of a meeting held on November 
15, 1960 of ‘ 17 working journalists and 
Ex. WB/J, purporting to be the minutes 
of a meeting of the -executive committee 
of the Delhi Union of Journalists held 
on December 1, I960. The Union main- 
tained that these two resolutions were 
proof of espousal of the dispute, the first 
by an appreciable number of the co- 
workers of the two aggrieved workmen 
and the second by the union and there- 
fore the dispute though originally an in; 
dividual dispute was converted into an 
industrial dispute. The Tribunal reject- 
ed Ex. \VW1/A, namely, the minutes of 
the alleged meeting of the 17 working 
journalists in the employ of the respon- 
dent company as unreliable. The Tribu- 
nal next considered whether, even assum- 
ing that the said 17 working journalists 
espoused the cause of the two workmen- 
that espousal transformed the dispute in 
question into an industrial dispute, in 
other words, whether they constituted an 
appreciable number sufficient to change 
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the dispute into an industrial dispute. At 
the material time the Branch office of 
the respondent company at Delhi con- 
sisted in all of 388 employees, out of whom 
140 were working in the Press. The 
working journalists numbered 131, out of 
whom 63 were outstation correspondents 
and the remaining 68 were working 
journalists performing their duties in 
Delhi and New Delhi. The Tribunal 
held that though the said 63 working 
journalists were outstation journalists they 
nevertheless belonged to the staff of the 
respondent company’s Delhi Branch, and 
therefore, could not be excluded from 
consideration. The question which the 
Tribunal posed to itself was whether 17 
out of the said 131 working journalists 
could be said to be an appreciable num- 
ber. According to the Tribunal, even if 
those 63 outstation correspondents were 
excluded and only 68 working journalists 
were considered, 17 of them would not 
constitute an appreciable number suffi- 
cient to convert the said dispute into an 
industrial dispute. It also held that mere 
passing of a resolution without anything 
done to follow it up was not sufficient 
to constitute espousal. There was no evi- 
dence that after passing the said alleged 
resolution on November 15, 1960 any- 
thing further was done. On these facts 
the Tribunal did not consider the afore- 
said resolution, assuming that it was pas- 
sed, as constituting espousal. 

4. ,As regards the resolution dated 
December 1, 1960 the minutes of the 
meeting of the executive committee of the 
Delhi Union of Journalists were produced 
before the Tribunal. The minutes stated 
that the meeting after considering the 
representation made to it by the em- 
ployees of the Indian Express decided to 
take up the case of the two workmen and 
authorised’ the office bearers of the union 
to initiate the necessary proceedings. 
The Tribunal found that the union ini- 
tiated a fresh dispute before the Con- 
ciliation Officer and that there was no 
pending case initiated earlier i. e., before 
December 1, 1960 by another union as 
alleged by the appellants which could 
have been continued by the union. A 
copy of the. statement of claim filed by 
die union before the Conciliation Officer 
was also produced before the Tribunal. 
There was evidence that 31 working 
journalists employed in the respondent 
company had become the members of 
the Delhi Union of Journalists. But they 
had joined the union after the said order 
of July 1959. The Tribunal’s view was 


that the said 31 working journalists hav- 
ing joined the Delhi Union of Journalists 
after the cause of action had arisen in 
July 1959 the said resolution of the Unions’ 
executive committee would not constitute 
espousal as there would be no nexus be- 
tween the dispute and the union, and 
therefore the resolution dated December 
1, 1960 did not have the effect of convert- 
ing the said dispute into an industrial 
dispute. 

5. Mr. Ramamurti, for the appellants 
contended that the - resolution dated 
December 1, 1960 coupled with the fact 
that the union initiated conciliation pro- 
ceedings in respect of the demand of the 
said two workmen was sufficient to trans- 
form the dispute into an industrial dis- 
pute. On the other hand, Air. Gupte, 
appearing for the company, contended 
that a dispute which is prima facie an in- 
dividual dispute may assume the charac- 
ter of an industrial dispute if it is taken 
up or espoused by an appreciable body 
of the workmen of the establishment. 
Espousal by a union is regarded as suffi- 
cient, for, that means that it is an espou- 
sal by an appreciable number of workmen 
in that establishment. If such a dispute 
is espoused by an outside union, the 
workmen of the establishment, appreci- 
able in number, must be members of such 
a union. On these contentions, the ques- 
tion for our determination is whether the 
Delhi Union of Journalists can be said 
to have espoused the dispute of the two 
workmen; if so, whether it . did it in time, 
and whether the union not being exclu- 
sively a union of the workmen employed 
in the respondent company, could es- 
.pouse the said cause. . > 

• 6. The resolution dated December I, 
1960 passed by the executive committee 
of the union was not disbelieved by the 
Tribunal'. That, coupled with the fact 
that the union authorities initiated the 
conciliation proceeding, must mean that 
the union had espoused the cause of the 
two workmen. The dispute arose in July 
1959 when the management refused to 
treat the two workmen as proof-readers. 
Thereafter the executive committee, after 
considering a representation made to it 
by the employees of the respondent com- 
pany, as the resolution reads, passed the 
said resolution authorising the office bea- 
rers of the union to initiate proceedings 
in the matter of the said -dispute and the 
secretary accordingly initiated proceed- 
ings before the conciliation officer. In 
these circumstances, it is not possible to 
appreciate how the espousal by the union 
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can be said to be beyond time as such 
espousal can only take place after and 
not before the dispute arose, or as coun- 
sel put it, the cause of action arose. In 
Bombay Union of Journalists v. The 
‘Hindu’, Bombay, (1962) 3 SCR 893=(AIR 
1963 SC 318) this Court in clear terms 
laid down that the test of an industrial 
dispute is whether at the date of the 
reference the dispute was taken up and 
supported by a union, or by an appre- 
ciable number of workmen. There being 
no doubt of the union having taken up 
the cause of the two workmen before 
the reference the first two parts of the 
question must be answered in the affirma- 
tive. 

7. The next question is whether the 
cause of a workman in a particular esta- 
blishment in an industry can be sponsored 
by a union which is not of workmen of 
that establishment but is one of which 
membership is open to workmen of other 
establishments in that industry. In Cen- 
tral Provinces Transport Services Ltd. v. 
Raghunath Gopal Patwardhan, 1956 SCR 
956= (AIR 1957 SC 104) this Court noted 
that decided cases m India disclosed 
their views as to the meaning of an indus- 
trial dispute. (I) a dispute between an 
employer and a single workman cannot be 
an industrial dispute, (2) it can be an in- 
dustrial dispute and (3) it cannot per se 
be an industrial dispute but may become 
one if taken up by a trade union or a 
number of workmen. After discussing 
the scope of industrial dispute as defin- 
ed in Section 2 (k) of the Act it observed 
that the preponderance of judicial opinion 
was clearly in favour of the last of the 
three views and that there was consider- 
able reason behind it. In The News- 
papers Ltd. v. State Industrial Tribunal, 
U. P„ 1957 SCR 754= (AIR 1957 SC 532) 
the third respondent was employed as a 
lino typist by the appellant company. On 
an allegation of incompetence he was dis- 
missed from sendee. His case was not 
taken up by any union of workers of the 
appellant company, nor by any of the 
unions of workmen employed in similar 
or allied trades. But the U. P. Working 
Journalists Union, Lucknow, with which 
the third respondent had no concern, took 
the matter to the Conciliation Board. On 
a reference being made to the Industrial 
Tribunal by the Government the legality 
of that reference was challenged by the 
appellant company on the ground that the 
said dispute could not be treated as an 


A. LB. 

trial Disputes Act 1947 which defined by 
Section 2 an industrial dispute as having 
the same meaning assigned to it in Sec- 
tion 2 (k) of the Central Act. This Court 
upheld the contention observing that the 
notification referring the said dispute pro- 
ceeded on an assumption that a dispute 
existed between the employer and “his 
workmen”, that Tajammul Hussain, the 
workman concerned, could not be des- 
cribed as "workmen”, nor could the U. P. 
Working Journalists Union be called “his 
workmen” nor was there any evidence to 
show that a dispute had got transformed 
into an industrial dispute. The question 
whether the union sponsoring a dispute 
must be the union of workmen in the 
establishment in which the workman con- 
cerned is employed or not had not so far 
arisen. It seems such a question arose 
for the first time in the case of (1962) 3 
SCR 893= (AIR 1963 SC 318) (supra). 
The decision in that case laid down (1) 
that the Industrial Disputes Act exclud- 
ed its application to an individual dis- 
pute as distinguished from a dispute in- 
volving a group of workmen unless such 
a dispute is made a common cause by a 
body or a considerable section of work- 
men and (2) the members of a union who 
are not workmen of the employer against 
whom the dispute is sought to be raised 
cannot by their support convert an indi- 
vidual dispute into an industrial dispute. 
Persons who seek to support the cause 
must themselves be directly and substan- 
tially interested in the dispute and per- 
sons who are not the employees of the 
same employer cannot be regarded as so 
interested. The Court held that the dis- 
pute there being prim a facie an individual 
dispute it was necessary in order to con- 
vert it into an industrial dispute that it 
should be taken up by a union of the 
employees or by an appreciable number 
of employees of Hindu, Bombay. The 
Bombay Union of Journalists not being a 
union of the employees of the Hindu, 
Bombay, but a union of all employees in 
the industry of journalism in Bombay, its 
support of the cause of the workman con- 
cerned would not convert the individual 
dispute into an industrial dispute. The 
members of such a union cannot be said 
to be persons substantially and directly in- 
terested in the dispute between the work- 
man concerned and his employer, the 
Hindu Bombay. But in Workmen v. M/s. 
Dharampal Premchand, (1965) 3 SCR 394 
(AIR 1966 SC 182) this Court, after 
reviewing the previous decisions, distin- 
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industrial dispute under the U. P. Indus- guished the case of Hindu, Bombay and 
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held that notwithstanding the width of 
the words used in Section 2 (k) of the Act 
a dispute raised by an individual work- 
man cannot become an industrial dispute 
unless it is supported either by his union 
or in the absence of a union by a number 
of workmen, that a union may validly 
raise a dispute though it may be a mino- 
rity union of the workmen employed in 
an establishment, that if there was no 
union of workmen in an establishment a 
group of employees can raise the dispute 
which becomes an industrial dispute even 
though it is a dispute relating to an indi- 
vidual workman, and lastly, that where 
the workmen of an establishment have 
no union of their own and some or all 
of them have joined a union of another 
establishment belonging to the same in- 
dustry, if such a union takes up the cause 
of the workman working in an establish- 
ment which has no union of its own, the 
dispute would become an industrial dis- 
pute if such a union can claim a repre- 
sentative character in a way that its sup- 
port would make the dispute an indus- 
trial dispute. 

8. The evidence of the union secre- 
tary was that in 1959-60, 31 working 
journalists of the respondent company 
were members of the Delhi Union of 
Journalists. It was nobody’s case that 
these 31 members did not continue to be 
the members of that union in 1960-61 
also. If the number of working journalists 
in the respondent company were to be 
taken as 68, membership of the union by 
as many as 31 working journalists would 
certainly confer on the union a represen- 
tative character. Even if the number of 
working journalists were to be taken as 
131, it would not be unreasonable to say 
that 31 i.e., about 25 per cent of them 
would, by becoming the members of the 
union, give a representative character to 
the union. It is clear from the evidence 
that at the material time there was no 
union of working journalists employed by 
the respondent company. Therefore, in 
accordance with the decision in (1965) 3 
SCR 394= (AIR 1966 SC 182) (supra), 
the union can be said to have a’ represen- 
tative character qua the working journa- 
lists employed in the respondent com- 
pany. There can be no doubt that the 
union had taken up the cause of the two 
workmen by its executive committee pass- 
ing the said resolution and its office bear- 
ers having followed up that resolution by 
taking the matter before the conciliation 
officer. Though the grievance of the two 
workmen arose in July 1959 when the 


management declined to accept them as 
proof-readers the union has sponsored 
their cause before the date of reference 
as laid down in the case of Hindu, Bom- 
bay, (1962) 3 SCR 893 = (AIR 1963 SC 
318). That being the position it cannot 
be gainsaid that the dispute was trans- 
formed into an industrial dispute as it 
was sponsored by a. union which possess- 
ed a representative character vis-a-vis the 
working journalists in the employ of the 
respondent company. 

9. We must, therefore, hold that the 
Tribunal’s view that the dispute was not 
an industrial dispute was incorrect. The 
award, therefore, will have to be set 
aside and the appeal of the workmen al- 
lowed. There will be no order as to 
costs. 

Appeal allowed. 


AIR 1970 SUPREME COURT 741 
(V 57 C 151) 

(From: Andhra Pradesh) 0 
M. HIDAYATULLAH, C. J. AND 
G. K. MITTER, J. 

Goka Ramalingam, Appellant v. Boddu 
Abraham and another, Respondents. 

Civil Appeal No. 61 of 196S, D/- 27- 
11-1968. 

Representation of the People Act (1951), 
Section 116-A — Election petition — Case 
fought on the original plea and issue 
that the respondent was converted to 
Christianity — Register of converted Chris- 
tians maintained by church and marked 
as exhibit containing entries showing con- 
version of father and mother of respon- 
dent to Christianity — Application to ap- 
pellate court for amendment of plea of 
conversion of respondent into one of con- 
version of his parents to Christianity — 
Held Court could not allow petition be- 
cause it changed the nature of the case 
requiring fresh evidence and was filed 
beyond limitation for election petition — 
Plea was belated as petitioner had notice 
of it when he had inspected the register 
— The Appellate Court could not also 
allow the petitioner to change his front 
and narrow the field by taking the plea 
that the respondent was not a Hindu on 
the date he filed his nomination paper and 
was not competent to stand for Reserved 

"(Election Petn. No. 3 of 1967, D/- 21-8- 

1967 — Andh Pra.) _ 
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seat — Plea should have been taken in 
the first instance. (Paras 4, 5) 

Mr. P. Ram Reddy, Senior Advocate, 
(Mr. A. V. V. Nair, Advocate, with him), 
for Appellant; M/s. R. K. Garg, D. P. 
Singh and S. C. Aganval, Advocates of 
M/s. Ramamurthi and Co. and Mr. Asif 
Ansari, Advocate, for Respondent No. 1- 
The following Judgment of the Court 
was delivered by 

HIDAYATULLAH, C. J.:— This ap- 
peal arises from the decision of the 
Andhra Pradesh High Court dated August 
21, 1967 by which an election petition 
filed by the present appellant Goka Rama- 
lingam to question the election of the 
answering respondent Boddu Abraham was 
dismissed. The matter concerns the Che- 
riyal (Scheduled Caste) constituency in 
the election to the Andhra Pradesh Legis- 
lative Assembly held in February 1967. 
Three candidates had offered themselves 
for election. Two of them we have al- 
ready named, the third is one Devada- 
nam. The answering respondent obtain- 
ed 15000 and odd, appellant-election peti- 
tioner 12000 and odd and Devadanam 
7000 and odd votes. The election peti- 
tion was based only on one issue, name- 
ly, that the respondents who had stood 
for a scheduled caste Reserved seat had 
"converted themselves into Christianity 
long time back and they continue to pro- 
fess the said religion Christianity even 
today.” Under the Constitution (Sche- 
duled Castes) Order, 1950, it is provided 
as follows- 

"(2) Subject to the provisions of this 
Order, the castes, races or tribes or parts 
of, or groups within, castes or tribes, spe- 
cified in Parts I to XIII of the Schedule 
to this Order shall, in relation to the 
States to which those parts respectively 
relate, be deemed to be Scheduled Castes 
so far as regards members thereof resi- 
dent in the localities specified in relation 
to them in those parts of that Schedule. 

(3) Notwithstanding anything contained 
in paragraph 2, no person who professes a 
religion different from the Hindu or the 
Sikh religion shall be deemed to be a 
member of a Scheduled Caste." 

Tt would therefore appear that if the ans- 
wering respondent and Devadanam were 
not members of a named scheduled caste 
(in this case the Madiga caste) they were 
not eligible to stand for election for the 
Reserved Seat. The case as put forward 
in the High Court was that these two 
candidates had themselves got converted 
into Christianity a long time ago and that 
they did not therefore profess Hindu 


religion although in the plea it is stated 
affirmatively that they profess Christian 
religion. The case went to trial on this 
plea and the issues framed were as fol- 
lows: 

“1. Whether the respondents who ad- 
mittedly once belonged to "Madiga” com- 
munity embraced Christianity and profes- 
sed the religion of Christianity at the 
time of election and hence respondent 
No. 1 was not qualified to be chosen to fill 
the seat in the Assembly of the State as 
per Section 5 (a) read with Rule 3 of 
the Constitution (Scheduled Castes) 
Order, 1950 (C. O. 19 dated 10-8-50)? 

2. Whether the nomination papers of 
both the respondents were improperly re- 
ceived and as a result thereof the result 
of the election has been materially affect- 
ed? 

3. What is the effect of admission of 
respondent 2 in his W. S. as to his status 
on this election petition?” 

Evidence was led to prove that the ans- 
wering respondent was converted to 
Christianity. This evidence was not ac- 
cepted by the High Court. As regards 
the other respondent, he went out of the 
fight admitting that he was a Christian 
and nothing more need be said of him. 

2. It appears that while this case was 
going on the learned Judge was informed 
that a Register of all converted Christians 
was maintained by the church. He ac- 
cordingly sent for the Register and mark- 
ed it as Ex. C-l. In the judgment the learn- 
ed Judge gives his order: pertaining to 
this action. It reads as follows: 

“I may mention here that since it came 
out in the evidence of R. W. 2 that the 
names of all converts to Christianity with- 
in the jurisdiction of Hanumakonda Baptist 
Mission would be entered in the General 
Record of the Field Association, Houma- 
konda, and that register was filed as 
an exhibit in a suit pending in the Dis- 
trict Court at Warangal, I summoned it 
and marked it as Ex. C-l. 1 gave oppor- 
tunity for the lawyers appearing on both 
sides to inspect the register and make 
their submissions. The entries relating 
to Dharmasangaram village are to be 
found in pages 50 to 51 and 182. It is 
true that the name of the 1st respondent 
is not found in this Record; but since this 
register does not appear to be an ex- 
haustive and complete record of all the 
Christians in that area, I do not propose 
to rely on the entries in this register for 
any purpose." 

3. This Register was inspected by the 
parties. They went into it with a view 
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to finding out whether the answering 
•respondent and his wife Chinna Mariam- 
ma has been converted or not. There was 
no entry showing that they had been so 
converted. It appears, however, that the 
Register did contain two entries showing 
the conversion of Boddu Kumaraiah and 
Ghina Buchamma who are now said to be 
the father and mother of answering res- 
pondent. An affidavit has also been filed 
from the Pastor of the Church in which 
•it is stated that these entries refer to the 
parents of the answering respondent. Even 
though the Register was in Court and 
was open to inspection of the parties, care 
was not taken to discover these two 
names, with the result that the case was 
fought on the original plea and issue that 
the answering respondent was converted 
to Christianity. That apparently was not 
a fact, because if he was bom of Chris- 
tian parents he did not need conversion. 
That fact, however, is only alleged now 
before us and has not been subjected to 
proof. 

4. The question therefore is whether 
in view of this fresh evidence, we should 
allow this appeal. On a proper consi- 
deration of the entire matter we are of 
opinion that we cannot. An application 
was made to us asking for amendment of 
the plea of conversion of the answering 
respondent into one of conversion of his 
parents to Christianity. We have been 
unable to allow that petition, because it 
changes the nature of the case requiring 
fresh evidence to be taken and is filed 
also beyond the period of limitation pres- 
cribed for filing of election petitions. That 
it does change the entire nature of the 
case is obvious, because instead of the 
plea that the answering respondent was 
converted to Christianity', it is now sought 
to be substituted a plea that the parents 
were converted to Christianity. We 
should have understood such an applica- 
tion being made in the Court of trial 
when the Register was produced, because 
that might have been a matter not with- 
in the knowledge of the election peti- 
tioner till tire register was produced. But 
after the Register had been produced 
and it lay in the Court for nearly an year 
and had been inspected by the answer- 
ing respondent, it does not lie in his 
mouth to say that he had no notice of the 
true facts. He had notice of them because 
he had the register with him and the 
names of the alleged parents of the ans- 
wering respondent are clearly mentioned 
therein. In fact the register seems to be 
a well-kept document written extremely 
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legibly and there was no danger of any 
name having been overlooked. Therefore 
we must consider this as a belated plea 
and reject it on the two grounds already 
mentioned by us. 

5. Once the application for Amend- 
ment is out of the way, the question is 
whether the appeal of the election peti- 
tioner can be otherwise sustained. Mr. 
Ram Reddy contended that under cl. (3) 
of the Presidential Order, it is sufficient 
to prove that if a person professes religion 
other than Hinduism or Sikhism it dis- 
entitles him to contest for a reserved 
seat. He says that for whatever reason 
the answering respondent be regarded as 
a Christian today or at any rate at the 
time he filed his nomination paper, he 
would be incompetent to stand for the 
election from the reserved seat if he pro- 
fessed a religion other than Hinduism or 
Sikhism. In other words, he wants to 
extract from the plea and the issue a very 
much narrower field for enquiry, namely, 
that the answering respondent was not a 
Hindu on that date. This would have 
been a proper plea to take in the first in- 
stance. It is because of clumsy blunder- 
ing that the petitioner undertook a much 
greater burden than the law required him 
to take. He should have pleaded only 
that the returned candidate was a Chris- 
tian on the date he filed his nomination 
paper and therefore was not a Hindu and 
was not competent to stand for the Re- 
served Seat. Instead he proceeded to 
demonstrate through his plea and his evi- 
dence that the returned candidate was 
himself converted to Christianity and fail- 
ed. In this view of the matter we do 
not think that we should allow him to 
change his front and narrow the field of 
enquiry to one which he should have ad- 
opted in the first instance. Not having 
done so, we think that it is too late for 
him to change his case now. For these 
reasons, we are constrained to dismiss 
the appeal. We may say that it is an odd 
situation, because probably a Christian 
occupies a Reserved Seat, but this is the 
result of the vagaries of litigation which 
has to be carried on according to rules. 
The rules do not permit us to give relief 
where the party himself is at fault in 
making a wrong plea and in not making 
the right plea in time. But in the circum- 
stances of the case, we think that the par- 
ties should be directed to bear their costs 
throughout. 

Appeal dismissed. 
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AIR 1970 SUPREME COURT 744 
(V 57 C 152) 

(From: Punjab)* 

J. C. SHAH AND K. S. HEGDE, JJ. 
State of Punjab, Appellant v. Sant Singh 
Kanwarjit Singh, Respondent. 

Civil Appeal No, 2159 of 1966, D /- 4- 
12-1969- _ _ _ 

Sales Tat — Punjab General Sales Tax 
Act (46 of 1948), Section U — Quarterly 
returns submitted by dealer — Assess- 
ment proceedings can be started on that 
basis even before expiry of the relevant 
financial year. L- P. A. No. 262 of 196.3, 
D /- 20-10-1965 (Punj), Reversed; AIR 
1967 Punj 464 (FB), Approved. (Para S) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Punj 464 (V 54)= 

1LR (1907) 1 Punj 115 (FB), Otn 
Parkash Rajinder Kumar v. K. K. 

Opal 7, 8 

(1964) 1964-15 STC 857 (Punj), 

Mansa Ram Sushi! Kumar v. 
Assessing Authority, Ludhiana 2, 7 

(1962) AIR 1962 SC 745 (V 49)= 

1962 Supp (1) SCR 913, M/s. 

Mathra Parshad & Sons v. State 
of Punjab 7 

M/s. V. C. Mahajan and R. N. Sach- 
they Advocates, for Appellant, M/s. 
Sobhag Mai Jain and B. P. Maheshwari, 
Advocates, for Respondent. 

The following Judgment of the Court 
was delivered by 

SHAH, J.: — Sant Singh Kanwarjit 
Singh — hereinafter called the assessee — is 
registered as a dealer under the Punjab 
General Sales Tax Act 1948. The assessee 
filed returns of the turnover of its busi- 
ness for the quarters ending 30th June, 
1962 and 30th September, 1962, but with- 
out appending thereto the list of sales 
to registered dealers as required by K. 30 
framed under the Act. The Sales-tax Offi- 
cer proceeded to make “ex parte assess- 
ments” for the two quarters. 

2. The assessee then moved a peti- 
tion in the High Court of Punjab for a 
Writ quashing the orders of assessment. 
A single Judge following the Judgment 
of the Punjab High Court in Mansa Ram 
Sush\\ Kumar v. Assessing Authority, 
Ludhiana, 1964-15 STC 857 (Punj), quash- 
ed the orders of assessment. An appeal by 
the State of Punjab was summarily dis- 
missed bv a Division Bench of the High 
Court. 

•(L. P. A. No. 26-T of 1965 (D/- 20-10- 

1965 — Punj.) 
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3. The scheme of levy and assess- 
ment of tax under the Act may be brief- 
ly noticed. Every dealer whose gross- 
turnover during the year preceding com- 
mencement to the Act exceeded the tax- 
able turnover is liable to pay tax on alt 
sales effected after the quarter after the 
commencement of the Act. Tax is to be 
levied on the taxable turnover at .such 
rates as the State Government may direct. 
Tax is payable under the Act in the man- 
ner provided and at such intervals as 
may be prescribed. Section 10 (1). A 
registered dealer furnishing a return has 
to pay the amount of tax due according 
to the return into the Government Trea- 
sury. 

4. The assessing authority mav with- 
out requiring the presence of the regis- 
tered dealer or production by him of any 
evidence hold that the returns furnished 
are correct and complete, and proceed to 
assess the amount of tax due from the- 
dealer on the basis of these returns; if the 
assessing authority is not satisfied with 
the return he may require the registered 
dealer to remain present in person or by 
pleader and to produce evidence on which 
he may rely upon in support of the re- 
turn. The Assessing authority may after 
hearing the evidence as the dealer may 
produce and such other evidence the As- 
sessing authority may require, assess the- 
amount of tax due from the dealer. 

5. The scheme is plain. A registered 
dealer must file return of the turnover 
in the manner prescribed and at such in- 
tervals as may oe prescribed. The dealer 
while submitting the return has also to 
pay tax according to the return. The As- 
sessing Officer may accept the return or 
he may call upon the tax payer to explain* 
the turnover, and support it by evidence. 

6. Under the Act sales-tax is an yearly 
tax, but the provisions relating to assess- 
ment contemplate assessments for periods 
shorter than a complete year, and for 
that purpose the tax payers are required 
by the Act to submit periodical returns 
of their turnover and to pay tax duo 
thereon. 

7. In (1964) 15 STC 857 (Punj) a Divi- 
sion Bench of the Punjab High Court 
held that the tax imposed under the 
Punjab Sales Tax Act may be assessed 
only at the end of the year and not during 
the pendency of the year as and when the- 
return is filed, and in the absence of ma- 
chinery' in the Act for making assess- 
ment for a period shorter than the year 
of assessment, the order of assessment of 
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tax for a. quarter before the expiry of the 
assessment year is illegal. In reaching 
that conclusion the High Court relied 
upon the Judgment of this Court in M/s. 
Mathra Parshad & Sons v. State of 
Punjab, (1962) Suppl (1) SCR 913= (AIR 
1962 SC 745). But in Mathura Parshad’s 
case, (1962) Supp (1) SCR 913= (AIR 
1962 SC 745) this Court considered whe- 
ther an exemption granted by the State 
Government during the course of the 
year was applicable to the whole or only 
a part of the year of assessment. This 
Court held (Mr. Justice Kapur dissenting) 
that the exemption operated for the entire 
financial year. The Court observed that 
the tax was an yearly tax levied on the 
taxable turnover of a dealer for the year; 
it was collected in some cases quarterly, 
some cases yearly and proceeded to hold 
that whenever the exemption came in, in 
the year for which the tax was payable, 
it exempted sales throughout the year un- 
less notification fixed the date of com- 
mencement of the tax. In our judgment 
the principle of that case has no bearing 
on the question arising in this case. The 
Court in Mathra Parshad’s case, 1962 
Supp (1) SCR 913= (AIR 1962 SC 745) 
merely emphasised that the tax was an 
annual tax but that did not imply that 
assessment of tax quarterly was illegal. 
Adjustment may possibly have to be made 
when the assessment of the final quarter 
is made, but the taxing authorities are 
not debarred from determining and asses- 
sing the quarterly turnover of tax. Mansa 
Ram’s case, (1964) 15 STC 857 (Punj) has 
since been overruled by a Full Bench of 
the Punjab High Court in Om Parkash 
Rajinder Kumar v. K. K. Opal, ILR (1967) 
1 Punj 115 = (AIR 1967 Punj 464) 
(FB). The Court in that case held 
that Sales tax may be assessed under Sec- 
tion 11 of the Act on the basis of quar- 
terly returns submitted by the dealer 
pursuant to the notice served on him 
under Section 10 (3) before the close of 
the relevant financial year. 

8. In our judgment the High Court 
was right in holding in Om Parkash’s 
Rajinder Kumar’s case, ILR (1967) 1 Punj 
115= (AIR 1967 Punj 464 FB) that the 
assessment proceeding under the Punjab 
General Sales-tax Act may be started even 
before the expiry of the year where pro- 
vision is made for submission of periodi- 
cal returns, and that such assessments are 
not provisional. 

9. The appeal is allowed and the order 
passed by the High Court set aside and 


the petition is dismissed. There will be- 
no order as to cost throughout. 

Appeal allowed.. 


AIR 1970 SUPREME COURT 745 
(V 57 C 153) 

(From: 1961 MPLJ 102) 

J. C. SHAH AND K. S. HEGDE, JJ. 
Commissioner of Income-tax M. P., Ap- 
pellant v. Binodiram Balchand, Indore,. 
Respondent. 

Civil Appeal No. 27 of 1969, D/- 16- 
12-1969. 

Part B States (Taxation Concessions) 
Order (1950), Para 12, Para 6 Cls. (i) to (3)' 
and Explanation to Para 3 (v) — Com- 
pany registered under Part B State — Ac- 
crual of part of dividend income from 
non-taxable territory — Income Tax and 
Super Tax is payable on concessional' 
rates mentioned in Schedule. 1961 MPLJ 
102, Affirmed. (Paras 12, 13)’ 

Cases Referred: Chronological Paras 
(1969) Civil Appeal No. 19 of 1969, 

D/- 16-12-1969= (1970) 1 SCWR 
171, Commr. of Income-tax 
Madhya Pradesh v. Kanchanbai 3- 
M/s. S. K. Aiyar and B. D. Sharma, 
Advocates, for Appellant; Mr. M. C. 
Chagla, Senior Advocate, (M/s. Ramesh- 
war Nath and Mahinder Narain, Advo- 
cates of M/s. Rajinder Narain and Co. 
and Miss Swaranjit Sodhi, Advocate, with 
him), for Respondent. 

The following Judgment of the Court 
was delivered by 

HEGDE, J.: — In this appeal by certi- 
ficate brought by the Commissioner of 
Income-tax, Nagpur, two questions arise 
for consideration. They are: 

(1) What is the “previous year” in res- 
pect of the source of income, viz., manag- 
ing agency and selling agency and! 
financing of the Binod Mills Limited,. . 
Ujjain, for the purpose of assessment for 
the assessment year 1950-51 — whether 
the year ended 31-3-1950 or the year 
ended Diwali, 1949? and (2) Whether for 
the purpose of bringing to tax the divi- 
dend income of the assessee for the as- 
sessment year 1950-51 and having regard 
to the provisions of Part B States (Taxa- 
tion Concessions) Order, 1950 (in short 
‘Order’), the dividend income say of 
Rs. 34,468/- (gross Rs. 50,137/-) as well 
as the dividend income of Rs. 2,28,392/- 
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should be subjected to tax at the conces- 
sional rates mentioned in the Schedule to 
the ‘Order’ as held by the High Court. 

2. The assessee is a Hindu Undivided 
Family with its Head Office at Indore and 
branches at several other places in some 
of the former B States including the 
State of Madhya Bharat. It derived its 
income from several sources such as pro- 
perty, businesses, managing agency com- 
mission, shares in partnership firms etc. 
The assessee’s family at one time was 
carrying on business at Bombay and was 
assessed in the status of non-resident 
Hindu Undivided Family. Its business in 
Bombay was, however, closed down some- 
time in 1945 and no assessment was made 
on it for the years 1948-49 and 1949-50. 
Till the assessment year 1947-48, the “pre- 
vious year” adopted by the assessee was 
the appropriate Diwali year. For the as- 
sessment year 1950-51, the assessee claim- 
ed that in respect of its income by way 
of commission from the managing and 
selling agency of the Binod Mills Ltd., 
Ujjain, its “previous year” was one end- 
ing on March 31, 1950 and on that basis 
it contended that the commission accrued 
to it during the calendar year 1948 could 
not be brought to tax. This contention 
was not accepted by the Income-tax Offi- 
cer, the Appellate Assistant Commissioner 
and the Appellate Tribunal. They took 
the view that the case of the assessee is 
covered by the proviso to Section 2 (11) 
(i) (a) of the Income-tax Act, 1922 (in 
short "the Act”). According to their 
view, the assessee had “once been asses- 
sed”. Therefore it was not open to it to 
varv its "previous year”. In view of that 
finding, the assessee was assessed on the 
basis that the Diwali year beginning from 
2nd November, 1948 and ending on Octo- 
ber 21, 1949 is the relevant account year. 
In that account year, the assessee deriv- 
ed net dividend income of Rs. 2,62,860/- 
from the Binod Mills Ltd., Ujjain. Out 
of this income Rs. 34,468/- were attri- 
butable to the profits that accrued or that 
could be deemed to have been accrued 
to the Binod Mills in Part A State. But 
the remaining amount of Rs. 2,28,392/- 
was held to be attributable to profits 
which accrued in Part B State viz., 
Madhya Bharat. As the dividend income 
attributable to profits accruing in Part A 
State was subject to tax under the Act, 
the Income-tax Officer grossed up the net 
dividend of Rs. 34,468/- to Rs. 50,137/- 
under Section 16 (2) of the Act. This 
income was subjected to income-tax and 
super-tax at the rates prescribed by the 
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Fmance Act, 1930, rejecting the claim of 
the assessee for concession in regard to 
this income under the 'Order’. The 
balance of Rs. 2,28,392/- was not sub- 
jected to any income-tax in' view of the' 
provisions contained in paragraph 12 of 
the ‘Order. It was, however, subjected 
to super-tax at the concessional rates 
mentioned in the ‘Order’. The Tribunal 
rejected the contention of the assessee 
that the dividend income of Rs. 2,28,392/- 
was not subject to super-tax under para- 
graph 12 of the ‘Order and that the 
amount of Rs. 2,62,860/- should not have 
been apportioned as the Income-tax Offi- 
cer had done as neither income-tax noi 
super-tax was leviable on those profits 
and in any case, super-tax was payable 
on the entire dividend income, only at 
the concessional rates’. On a reference 
made under Section 66 (1) of the Act, 
the High Court held that the "previous 
year” in respect of the managing agency 
and selling agency sources of income is 
the financial year ending March 31, 1950. 
With regard to the other question, the 
High Court held that the income-tax pay- 
able on the entire dividend income includ- 
ed in the total income after exclusion of 
the non-taxable dividend under para- 
graph 12 of the ‘Order would be at the 
concessional rates prescribed in the 
‘Order’ and further that the assessee is 
liable to pay super-tax at the conces- 
sional rates mentioned in that ‘Order on 
the entire dividend income. Hence this 
appeal. 

3. So far as the first question is con- 
cerned viz., whether the assessee was en- 
titled to take the financial year as the 
relevant previous year, the same is con- 
eluded by our decision in Commr, of In- 
come-tax, Madhya Pradesh v. Kanchan- 
bai, (Civil Appeal No. 19 of 1969 (SC)) 
just now delivered. For the reasons men- t 
tioned therein the decision of the High’ 
Court on this point is confirmed. 

4. This takes us to the second ques- 
tion namely whether the dividend income 
of the assessee should have been assessed 
both for the purpose of income-tax as well 
as super-tax at the rates prescribed in the 
Schedule to the 'Order*. 

5- The High Courts finding that the 
dividend income accrued or received by 
the assessee in Madhya Bharat is subject 
to super-tax as well as its finding that a 
part of dividend income is subject to in- 
come-tax had not been appealed against 
-Hence it is not necessary to go into that 
question. Therefore the question that re- 
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mains for examination is whether the 
High Court was right in holding that the 
Income-tax and super-tax leviable on the 
dividend income is at the concessional 
rates mentioned in the ‘Order. 

6. It may be noted that in Madhya 
Bharat till April 1, 1950, there was no 
'State law relating to the charge of income- 
tax and super-tax. Paragraph 3 (v) of 
’the ‘Order defines the expression “State 
rate of tax”. The explanation to that defi- 
nition says “Where there was no State 
law relating to charge of income-tax and 
•super-tax, the rates of income-tax and 
super-tax in force in that State imme- 
diately before the appointed day (in the 
■present case 1st day of April, 1950), shall, 
'for the purposes of this clause, be deem- 
-ed to be the rates specified in the Sche- 
dule”. Paragraph 4 (i) says that the pro- 
visions of paragraphs 5, 6, sub-paragraph 
(1) of paragraph 11, 12 and 13 of this 

• Order shall apply 

“(iii) in the case of any other assessee 
•who is not resident in the previous year 
dn the taxable territories or in the tax- 
able territories other than Part B States, 
"to so much of the income, profits and 
•gains included in his total income as ac- 
crue or arise in any Part B State and 
. are not deemed to accrue or arise, or are 
■ not received or deemed to be received 
•within the meaning of clause (a) of sub- 
section (1) of Section 4 of the Act, in the 
taxable territories other than the Part B 
'States.” 

7. The assessee in the relevant “pre- 
vious year” was a resident of Madhya 
Bharat. His income with which we are 

•iconcemed in this appeal exclusively ac- 
-crued or arose in Madhya Bharat. There- 
fore the assessee is entitled to the bene- 
fit of paragraphs 5, 6, sub-paragraph (1) 
of paragraph 11, 12 and 13 of the ‘Order’. 

8. Paragraph 5 deals with the income 
-of a “previous year” chargeable in the 

Part B State in 1949-50. The assessee’s 
-.case does not fall within its scope. Para- 
graph 6 deals with income of a “previous 
year” which does not fall under para- 
graph 5. That paragraph to the extent 
-it is material for our present purpose 
’■reads: 

“The income, profits and gains of any 
previous year ending after the 31st day 

• of March, 1949, which does not fall with- 
•in paragraph 5 of this order shall be 
assessed under the Act for the year end- 
uing on the 31st day of March, 1951 or on 
'-•the 31st day of March, 1952, as the case 


may be, and the tax payable thereon shall 
be determined as hereunder; 

In respect of so much of the income, 
profits and gains included in the total in- 
come as accrue or arise in any State 
other than the States of Patiala and East 
Punjab States Union and Travancore 
Cochin — ' 

(i) the tax shall be computed (a) at the 
Indian rate of tax and (b) at the State 
rate of tax in force immediately before 
the appointed day; 

(ii) where the amount of tax computed 
under sub-clause (a) of clause (i) is less 
than or is equal to the amount of tax 
computed under sub-clause (b) of clause 
(i), the amount of the first mentioned tax 
shall be the tax payable; 

(iii) where the amount of tax computed 
under sub-clause (a) of clause (i) exceeds 
the tax computed under sub-clause (b) of 
clause (i) the excess shall be allowed as 
a rebate from the first mentioned tax 
and the amount of the first mentioned 
tax as so reduced shall be the tax pay- 
able.” 

9. The provisos to that paragraph are 
not relevant for our present purpose. 

10. In view of clauses 1 to 3 of para- 
graph 6 read with explanation to para- 
graph 3 (v), the tax payable by the asses- 
see, income-tax as well as super-tax has 
to be computed on the basis of the for- 
mulae given in paragraph 6. In other 
words, the assessment will have to be 
made at the concessional rate mentioned 
in the Schedule to the ‘Order’. 

11. Paragraph 12 of the Order deals 
with dividends. It reads: 

“Where the total income of an asses- 
see chargeable to tax for the assessment 
for the year ending on the 31st day of 
March, 1951, includes any income from 
dividends paid by a company registered 
in a State in which there was no State 
law relating to the charge of income-tax 
and super-tax and the dividend is paid 
out of profits which were not liable to 
be taxed, in whole or in part, either in 
the State or in the taxable territories, no 
income-tax shall be payable by the as- 
sessee on such proportion of the dividend 
as the non-taxable profits of the com- 
pany arising in the State bear to the total 
income of the company.” 

12. The income with which we are 
concerned in this case is dividend income. 
It was paid by a company registered in 
a ‘B’ State in which there was no State 
law relating to the charge of income-tax 
and super-tax. -The department does not 
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dispute that the dividend income of 
R$. 2,28,392/- is only subject to super-tax 
and no income-taxis leviable thereon. In 
other words it does not contest the find- 
ing that that dividend income falls with- 
in the scope of paragraph 12 of the 
'Order'. Once that is conceded, as has 
been done, then there can be no doubt, 
in view of paragraph 6 of the 'Order' 
that on that amount super-tax has to be 
levied only at the concessional rate pre- 
scribed in the Schedule to the ‘Order’. 

13. Reading paragraphs 3 (v), 6 and 
12 together, the position that emerges is 
that the assessee is liable to pay income- 
tax on Rs 30,137/- at the^ rates ^ mention- 
ed in the Schedule to the ‘Order and fur- 
ther he is also liable to pay super-tax on 
the entire dividend income at the rates 
mentioned in the Schedule to that ‘order’. 

14. For the reasons mentioned above, 
the view taken by the High Court is cor- 
rect. Hence this appeal fails and the 
same is dismissed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 748 
(V 57 C 154) 

(From: Kerala)* 

J. C. SHAH, G. K. MITTER, K. S. 

HEGDE AND A. N. GROVER, JJ. 

The Union of India and others. Appel- 
lants v. K. Rajappa Menon, Respondent. 

Civil Appeal No. 1064 of 1966, D/- 7- 
10-1968. 

(A) Railway Servants Conduct and Dis- 
ciplinary Rules, Rule 1713 — Finding on 
charge — No obligation on disciplinary 
authority to write order like judicial tri- 
bunal — Writ Appeal No. 205 of 1964, 
D/- 4-8-1963 (Ker.), Reversed. 

Rule 1713 does not lay down any par- 
ticular form or manner in which the dis- 
ciplinary authority should record its find- 
ing on each charge. All that the Rule 
requires is that the record of the enquiry 
should be considered and the discipli- 
nary authority should proceed to give its 
findings on each charge. This does not 
and cannot mean that it is obligatory on 
the disciplinary authority to discuss the 
evidence and the facts and circumstances 
established at the departmental enquiry 
"(Writ Appeal No. 205 of 1964, D/- 4-8- 

1965 — Kerala.) 

BN/CN/ES93/63/VBB/A 


In details and write as if it were an order 
or a judgment of a judicial tribunal. 

(Para 5} 

Where the disciplinary authority after 
giving consideration to the record of the- 
proceedings of the departmental inquiry 
agreed with the findings of the Enquiry 
Officer that all the charges mentioned in 
the charge-sheet had been established,, 
it meant that he was affirming the find- 
ings on each charge and that fulfils the 
requirement of the Rule. The Rule after 
all has to be read not in a pedantic 
manner but in a practical and reasonable- 
way. Writ Appeal No. 205 of 1964, D/- 
4-8-1965 (Ker.), Reversed. (Para 5)’ 

(B) Constitution of India, Art. 311 (2)" 
— Reasonable opportunity — Second" 
show cause notice after tentative deter- 
mination as to punishment ■ — Not in- 
valid. 

The procedure which is to be follow- 
ed under Article 311 (2) of the Constitu- 
tion of affording a reasonable opportunity 
includes the giving of two notices, one at 
the enquiry stage and the other when the 
competent authority as a result of the en- 
quiry tentatively determines to inflict a 
particular punishment. It is quite obvious 
that unless the disciplinary or the compe- 
tent authority arrives at some tentative 
decision it will not be in a position to 
determine what particular punishment to 
inflict and a second show cause notice 
cannot be issued without such a tenta- 
tive determination. AIR 1958 SC 300, 
Foil. (Para 61 

Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 300 (V 45)= 

1958 SCR 1080, Khemchand v. 

Union of India 6 

Mr. B.Sen, Senior Advocate, (Mr. S. 
P. Nayar, Advocate, with him), for Ap- 
pellant No. 1; Mr. A. S. Nambiar and 
Miss Lily Thomas, Advocates, for Res- 
pondent. 

The Judgment of the Court was deli- 
vered by 

GROVER, J.: — This is an appeal by 
special leave from the judgment of the- 
Kerala High Court in which the only 
point which arises for decision is whether 
Rule 1713 of the Conduct and Discipli- 
nary Rules, hereinafter called the Rules, 
for railway servants was correctly applied 
and the dismissal of the respondent, who- 
at the material time, was an Assistant 
Station Master was rightly set aside for 
non-compliance with that Rule. 

2. The facts lie within a narrow com- 
pass. In July 1963 the respondent, who 
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•was working as an Assistant Station Mas- 
ter at Chalakudy Railway Station was serv- 
ed with a statement containing charges 
relating to certain matters after an ins- 
pection report had been submitted to the 
authorities concerned. After the reply 
of the respondent had been received a 
departmental enquiry was held and the 
Enquiring Officer submitted a report find- 
ing all the four charges which had been 
preferred against the respondent proved. 
A show cause notice was then served in 
September 1963 giving the finding of the 
Enquiring Officer (Assistant Commercial 
Superintendent) and it was stated that it 
had been tentatively decided by the 
■Chief Commercial Superintendent that 
respondent should be dismissed from ser- 
vice. This notice was sewed after the 
•Chief Commercial Superintendent had 
recorded the following order (Exh. R. 8): 

“The employee, in his reply dated 3-8- 
1963 to this charge-sheet, has not accept- 
ed the charges contained in the same. 
An enquiry, therefore was arranged. It 
was held by the Assistant Commercial 
Superintendent of Olavakkot from 22-8- 
<83 to 29-8-1963. I have seen the enquiry 
proceedings. I find that the procedure has 
been followed correctly; that the accused 
has been given every reasonable oppor- 
tunity for his defence and I agree with 
the findings of the Enquiry Officer that 
all the charges mentioned in the charge- 
sheet have been established. Since these 
are serious charges, it is tentatively de- 
cided to impose the penalty of dismissal 
from sendee on Shri K. Rajappa Menon, 
Assistant Station Master Chalakudi. He 
should, therefore, be asked to show cause 
why he should not be dismissed from 
service accordingly.” 

He was given a week for showing cause 
why the proposed penalty should not be 
inflicted on him. After the explanation 
of the respondent had been received his 
dismissal was ordered by the Chief Com- 
mercial Superintendent. 

3. The respondent filed a petition 
under Article 226 of the Constitution in 
the High Court and a number of points 
were raised before the learned single 
Judge. The only point which prevailed 
with him was that the Chief Commercial 
Superintendent had not recorded an order 
as required by Rule 1713. He examined 
the other contention raised on behalf of 
the respondent before him that at the 
stage of the second show cause notice the 
Chief Commercial Superintendent had 
finally made up his mind which he could 


not or ought not to have done until the 
reply or the explanation of the respon- 
dent had been received and considered 
by him. In view of a Full Bench deci- 
sion of the Kerala -High Court he did 
not rest his decision on the second point 
but decided in favour of the respondent 
on the first point holding that the Chief 
Commercial Superintendent had not 
given findings on each of the charges. 
In his opinion the rule contemplated that 
the evidence which had been adduced at 
the enquiry in relation to each charge 
should be examined and considered by 
the punishing authority' and he should 
give his own assessment and finding re- 
lating to each individual charge which 
was not done in the present case. The 
Division Bench on appeal by the present 
appellant affirmed the judgment of the 
learned Single Judge. 

4. Now Rule 1713 provides that if the 
disciplinary authority is not the Enquir- 
ing Authority it shall consider the record 
of the enquiry and record its findings on 
each charge. The argument which pre- 
vailed with the High Court was that the 
order embodied Exh. R8 did not comply 
with the aforesaid rule because findings 
relating to each charge were not given 
after a proper discussion and analysis of 
the evidence produced at the departmen- 
tal enquiry. In other words, the Chief 
Commercial Superintendent was bound to 
pass a detailed order expressing his views 
about each charge and that a general 
agreement with the findings of the En- 
quiry Officer did not satisfy the require- 
ments of Rule 1713. 

5. We are altogether unable to agree 
with the view expressed by the High 
Court. Rule 1713 does not lay down any 
particular form or manner in which the 
disciplinary authority should record its 
findings on each charge. All that the 
Rule requires is that the record of the 
enquiry should be considered and the 
disciplinary authority should proceed to 
give its findings on each charge. This 
does not and cannot mean that it is obli- 
gatory on the disciplinary authority to 
discuss the evidence and the facts and 
circumstances established at the depart- 
mental enquiry in details and write as if 
it were an order or a judgment of a judi- 
cial tribunal. The rule certainly requires 
the disciplinary authority to give 
consideration to the record of the 
proceedings, which as expressly stat- 
ed in Exh. R. 8, was done by the 
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Chief Commercial Superintendent. When 
he agreed with the findings of the En- 
quiry Officer that all the charges men- 
tioned in die charge-sheet had been esta- 
blished it meant that he was affirming 
the findings on each charge and that 
would certainly fulfil the requirement of 
the Rule. The Rule after all has to be 
read not in a pedantic manner but in a 
practical and reasonable way and so read 
it is difficult to escape from the conclu- 
sion that the Chief Commercial Superin- 
tendent had substantially complied with 
the requirements of the Rule. The inter- 
ference by the High Court, therefore, on 
the ground that there had been non-com- 
pliance with R. 1713 was not justified. 

6. Learned counsel for the respondent 
has sought to raise the second point which 
the High Court had declined to decide, 
namely, that the disciplinary authority 
was not entitled to have finally made up 
its mind before the explanation to the 
second show cause notice had been re- 
ceived by it and at a stage prior to the 
issuance of the notice. Such a conten- 
tion is wholly untenable in view of the 
decisions of this Court. It has been 
made quite clear in Khem Chand v. The 
Union of India 1958 SCR 1080 = (AIR 
1958 SC 300) that the procedure which is 

I to be followed under Art 311 (2) of the 
Constitution of affording a reasonable 
opportunity includes the giving of two 
notices, one at the enquiry stage and the 
other when the competent authority as 
a result of the enquiry tentatively deter- 
mines to inflict a particular punishment. 
It is quite obvious that unless’ the dis- 
ciplinary or the competent authority 
amves at some tentative decision' it ivill 

I not be in a position to determine wbat 
particular punishment to inflict and a 
second show cause notice cannot be issu- 
ed without such a tentative determina- 
tion. 

7. The appeal is consequently allow- 
ed and the judgment of the High Court 
is hereby set aside. The petition filed 
by the respondent under Article 226 
shall stand dismissed. No order as to 
costs. 

Appeal allowed. 


AIR 1970 SUPREME COURT 750 
(V 57 C 155) 

(From: Bombay)" 

J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Dattatraya, Appellant v. Shaikh Maha- 
boob Shaikh Ali and another, Respon- 
dents. 

Civil Appeal No. 329 of 1966, D/- 24- 
10-1968. 

Civfl P. C. (1908), Order 20, Rule 14 — 
Preliminary decree for pre-emption — 
Defendant obtaining stay order from High 
Court — It has effect of staying deposit 
of purchase price — Dismissal of appeal 
gives fresh starting point for payment. 
A. F. A. D. No. 30 of 1962, D/- 14-10- 
1963 (Bom), Reversed. 

A decree framed under O. 20, R. 14 
requires reciprocal rights and obliga- 
tions between the parties. The rule says 
that on payment into Court of the pur- 
chase money the defendant shall deliver 
possession of the property to the plaintiff. 
The decree-holder therefore deposits the 
purchase-money with the expectation that 
in return the possession of the property 
would be delivered to him. It is there- 
fore clear that a decree in terms of O. 20, 
R. 14 imposes obligations on both sides 
and they are so conditioned that perform- 
ance by one is conditional on perform- 
ance by the other. To put it differently, 
the obligations are reciprocal and are 
inter-linked, so that they cannot be sepa- 
rated. If the defendants by obtaining the 
stay order from the High Court relieve 
themselves of the obligation to deliver 
possession of the properties the plaintiff 
decree-holder must also be deemed there- 
by to be relieved of the necessity of 
depositing the money so long as the stay 
order continues. (Para 3) 

Further, the effect of the order of the 
High Court dismissing the appeal is to 
give by necessary implication a fresh 
starting point for depositing the amount 
from the date of the High Courts de- 
cree. AIR 1914 Bom 132 & AIR 1949 
Pat 514, Foil.; A. F, A. D. No. 30 of 
1962, D/- 14-10-1963 (Bom), Reversed. 

(Para 4) 

Cases Referred: Chronological Paras 
(1949) AIR 1949 Pat 514 (V 36)= 

ILR 28 Pat 371, Sita v. Ramnath 4 

•(A. F. A. D~ No. 30 of 1962, D/- 14-10- 

1963 • — Bom.) 
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(1914) AIR 1914 Bom 132 (V 1)= 

ILR 39 Bom 175, Sahvaji Balaji- 

rav v. Sakharlal Atmaramshet 4 

Mr. D. Narasaraju, Senior Advocate, 
(Mr. R. V. Pillai, Advocate, with him), for 
Appellant; M/s. M. S. K. Sastri and M. S. 
Narasimham, Advocates, for Respondent 
No. 1. 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.: — This appeal is 
brought, by special leave, on behalf of 
the plaintiff against the judgment of Bom- 
bay High Court dated October 11/14, 
1963 in Appeal No. 30 of 1962 from the 
appellate order of the District Court, 
Osmanabad whereby the High Court re- 
versed the judgment of the lower courts 
and declared that the appellant was not 
entitled to execute the decree for pre- 
emption and that the respondents were 
entitled to be put in possession of the 
properties of which they were dispossess- 
ed in the enforcement of the pre-emption 
decree. 

2. The appellant had obtained a de- 
cree for possession of certain lands in a 
.pre-emption suit he had brought against 
the respondents. The decree was made in 
March, 1945 and the appellant was direct- 
ed to pay the consideration of Rs. 5,000/- 
within six months from the date of the 
decree oh which, the appellant was to be 
put in possession of the suit lands. In 
case of default in depositing . the sum 
within the time the plaintiff’s suit was to 
be deemed to have been dismissed. The 
respondents preferred an ' appeal to the 
District Court against the decree but the 
District Court confirmed the decree on 
January 28, 1955. The amount of Rupees 
.5,000/- was deposited in Court by the 
appellant on. December' 20, 1954 within 
the time granted in the trial Court’s de- 
cree but it was subsequently withdrawn 
by him under orders of the Court.: While 
dismissing the appeal of the respondents 
and confirming the decree for pre-emp- 
tion, the District Court directed the ap- 
pellant to deposit the sum of Rs. 5,000/- 
on or before April 30, 1955 and directed 
the respondents on such, deposit to deli- 
ver .possession of the properties. There 
was also a direction in the decree that 
in case the amount was not paid on the 
due date the suit shall stand dismissed 
with cost. The decree was passed in con- 
formity with Order 20, Rule 14 of the 
Civil Procedure Code. The respondents 
preferred a Second Appeal to the High 
Court and pending disposal of the ap- 


peal the respondents prayed for stay of 
the execution decree. On March 23, 1955 
the High Court passed the stay order in 
the following terms: 

“Stay of execution of decree of the 
lower appellate court is granted on condi- 
tion that the appellant furnishes security 
to the extent of the amount of costs”. 

The order was received by the trial court 
on April 19, 1955. The appellant who 
was directed under tire terms of the lower 
appellate court’s decree to deposit the 
sum of Rs. 5,000/- on or before April 30, 
1955 made default in depositing the 
amount on that date. He, however, de- 
posited the amount on May 2, 1955. 
Since the deposit was not made in time- 
according to the lower appellate court’s, 
decree an application was filed along with, 
the deposit stating that tire amount could' 
not be paid in time as the appellant fell- 
ill. The Second Appeal preferred by the- 
respondents to the High Court was dis- 
missed on October 6, 1960 and pre-emp- 
tion decree in favour of the appellant was- 
confinmed. Thereafter on February 3, 
1961 the appellant filed a Darkhast for- 
possession of the. suit properties. Since- 
the apph'cation was within a year of the- 
decree of the High Court a warrant for- 
possession was issued by the Executing- 
Court without notice to the respondents 
and - the appellant also obtained posses- 
sion of a portion of the suit properties 
under the aforesaid warrant. On Febru- 
ary 8, 1961 the respondents filed an appli- 
cation in the. Executing Court for res- 
titution , of the properties taken posses- 
sion of by the appellant on the ground’ 
that .the appellant had defaulted in de- 
positing the purchase money on or before 
April 30, 1955 as required by the lower, 
appellate Court’s decree and the Execut- 
ing Court was in error in issuing warrant 
for possession of the suit properties. The - 
application for restitution was contested' 
by tire appellant on the ground that the • 
stay order made by the High Court in . 
.the Second Appeal prevented him from 
acting in accordance with the terms of 
the lower appellate Couurt’s decree and • 
in any case the High Court had dismissed 
the Second Appeal and the decree-holder 
would get by necessary implication a 
fresh starting point for depositing the 
purchase amount from the date of the 
High Court’s decree. The Executing - 
Court rejected the claim of the respon- 
dents for restitution and allowed the exe- 
cution case of the appellant to proceed. 
Against this order of the Executing Court- 
the respondents went up in appeal to the - 
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District Court which dismissed the appeal 
and confirmed the 'Order of the Executing 
Court. The respondents thereafter took 
the matter in Second Appeal to the Bom- 
bay High Court which differed from the 
view of the District Court and allowed 
ithe appeal. The High Court took the 
■view that there was default on the part 
.of the appellant in depositing the amount 
.and therefore the appellant’s suit stood 
dismissed automatically and the appel- 
lant was not therefore entitled to posses- 
sion in enforcement of the pre-emption 
decree. 

3. The first question arising in this ap- 
• peal is whether the High Court was right 
in taking the view that the effect ^of the 
stay order dated March 23, 1955 was 
merely to stay the delivery of possession 
by the judgment-debtors and not a stay 
with regard to the deposit of purchase 
price by the decree-holder. In our opin- 
ion, the High Court was in error in tak- 
ing this view. The decree framed under 
Order 20, Rule 14, Civil Procedure Code 
requires reciprocal rights and obligations 
between the parties. The rule says that 
on payment into Court of the purchase- 
money the defendant shall deliver pos- 
session of the property to the plaintiff. 
The decree-holder therefore deposits the 
purchase-money with the expectation that 
in return the possession of the property 
would be delivered to him. It is there- 
fore clear that a decree in terms of O. 20, 
R. 14, Civil Procedure Code imposes obli- 
gations on both sides and they are so 
conditioned that performance by one is 
conditional on performance by the other. 
To put it differently, the obligations are 
reciprocal and are inter-linked, so that 
they cannot be separated. If the defen- 
dants by obtaining the stay order from 
the High Court relieve themselves of the 
obligation to deliver possession of the 
properties the plaintiff-decree-holder 
must also be deemed thereby to be re- 
lieved of the necessity of depositing the 
money so long as the stay order conti- 
nues. We are accordingly of the opinion 
that the order of the stay dated March 
23, 1953 must be construed as an order 
staying the whole procedure of sale in- 
cluding delivery of possession as well as 
payment of price. The effect of the stay 
order therefore in the present case is to 
enlarge the time for payment till the deci- 
sion of the appeal. 

4. We are further of the opinion that 
jthe effect of the order of the High Court 
(dated October 6, 1960 dismissing the 
'‘Second Appeal was to give by necessary 


implication a fresh starting point for de- 
positing the amount from the date -of the 
High Court’s decree. The decree of the 
High Court was dated October 6, 1960 
and the appellant could have deposited 
the amount immediately after this date. 
But the appellant has deposited the 
amount on May 2, 1955, long before the _ 
date of the High Courts decree and there 
is no default on the part of the appellant 
in fulfilling of the terms of the pre-emption 
decree. In the present case, when the 
High Court dealt with the Second Ap- 
peal filed by the respondents, the time 
limited by the trial court for making the 
deposit had expired. It was open to the 
respondents to press this point in the 
Second Appeal and for the High Court 
to decide, that the time having expired, 
it was not open to the plaintiff to make 
the deposit and there was nothing before 
the High Court for decision. It was 
equally open to the High Court to dis- 
miss the appeal and expressly extend the 
time for making the deposit. When the 
High Court refrained from following the 
first course and confirmed the trial court’s 
decree, what was its intention? Surely 
it wanted to give the plaintiff an effec- 
tive decree in his favour. If so, we are 
justified in holding that the High Court 
intended to exercise its power of extend- r 
ing the time for making the deposit, and 
incorporated in its decree the relevant 
provisions of the trial court’s decree. That 
is to say, this is a case in which we must 
hold that a fresh starting point is implied 
in the decree of the High Court in the 
Second Appeal. The view that we have 
expressed is borne out by the decision of 
the Bombay High Court in Satwaji Balaji- 
ray v. Sahharlal Atmaramshet, ILR 39 
Bom 175 = (AIR 1914 Bom 132). In 
that case, the plaintiff brought a suit to 
recover possession of property as pur- 
chaser from defendants 1 to 6 and to re- 
deem the mortgage of defendant 7. The 
first court having dismissed the suit, the 
appellate court, on plaintiffs appeal, 
passed a decree directing the plaintiff to 
recover possession on payment to defen- 
dants 1 to 6 of a certain sum within six 
months from the date of its decree and 
then to redeem defendant 7, and on the 
plaintiffs failure to pay within six months^, 
from the date of the decree he should . 
forfeit his right to recover possession. All 
parties being dissatisfied with the decree, 
the plaintiff preferred a second appeal to 
i r P 1 "®* 1 *? our t and the two sets of 
defendants filed separate sets of cross 
objections. The High Court confirmed 
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the decree and the plaintiff’s second ap- 
peal and the defendants’ cross objections 
were dismissed. Within six months from 
the date of the High Court’s decree the 
.plaintiff deposited in court the amount 
payable by him and applied for execu- 
tion. Defendant 7 contended that the 
.plaintiff not having complied with the 
terms of the decree of the first appellate 
court, , his right to recover possession in 
execution was forfeited. The lower courts 
upheld the defendant’s contention and 
dismissed the darkhast. On second ap- 
peal by the plaintiff, the High Court re- 
versed the decree of the lower court and 
held that the time for executing a decree 
nisi for possession ran from the date of 
the High Court’s decree confirming the 
decree of the lower court, for what was 
to be looked at and interpreted was the 
decree of the final appellate court. There 
is also a decision to the similar effect in 
Rita v. Ramnafh, ILR 28 Pat 371 = (AIR 
1949 Pat 514). For the reasons already 
given we hold that the decree of the 
High Court in Second Appeal should be 
construed in the present case as afford- 
ing by implication a fresh starting point 
to the plaintiff for making payment to 
■the Court. 

5. For the reasons expressed we hold 
•that this appeal should be allowed, the 
judgment of the Bombay High Court 
dated October 11/14, 1963 should be set 
aside and the application of the first 
defendant made on February 8, 1961 for 
•restitution under Section 144 of the Civil 
Procedure Code should be dismissed. In 
the circumstances of this case we do not 
propose to make any order as to costs of 
’this appeal. 

Appeal allowed. 


AIR 1970 SUPREME COURT 753 
(V 57 C 156) 

(From: Allahabad) 0 

•S. M. SIKRI AND R. S. BACHAWAT, JJ. 

The Union of India, Appellant v. Jai 
'•Narain Misra, Respondent. 

Civil Appeal No. 31 of 1966, D/- 31-10- 
■1968. 

(A) Arbitration Act (1940), Section 30 
-• — Vague and uncertain award — Burden 
of proof. 

°(F. A. F. O. No. 260 of 1952, D/- 5-12- 
' 1962— AH.) 
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• The Court leans towards the construc- 
tion that the award is certain. If pr im a 
facie the award is good, it is for the 
defendant to show that it is uncertain. 
(1854) 24 LJQB 41 (45), Rel. on. 

(Para 5) 

(Award in the instant case held not 
vague and/or uncertain and did not suffer 
from any other infirmity.) (Para 8) 

(B) Arbitration Act (1940), Section 30 

— Vague and uncertain award — Several 
money claims — Award of one sum in 
respect of all — Separate awards of sum 
admitted and lump sum in respect of 
remaining claim — Permissible. 

The arbitrator is not bound to give an 
award on each point. He can make his 
award on the whole case. An arbitrator 
may award one sum generally in respect 
of all money claims submitted to him, 
unless the submission requires him to 
award separately on some one or more 
of them. (1866) LR 1 Ex 251, Ref. 

The arbitrator can lawfully make an 
award of a sum admitted to be due and 
a lump sum in respect of the remaining 
claim. Where the final award professes 
to be made of and concerning all the 
matters referred to him, it must be pre- 
sumed that in making it the arbitrator 
has taken into consideration all the claims 
and counter-claims: (1853) 13 CB 399 and 
(1867) 2 CP 296, Ref. (Para 6) 

(C) Arbitration Act (1940), Section 30 

— Award — Setting aside at the instance 
of party not injured not allowed. 

The Court usually declines to set aside 
an award at the instance of a party who 
has not suffered any injury by the error: 
(1912) 15 Cal LJ 110 (113), Ref. 

(Para 7) 

Cases Referred: Chronological Paras 
(1912) 15 Cal LJ 110 = 16 Cal WN 


256, Narsingh Narain Singh v. 

1 Ajodhya Prasad Singh 7 

(1901) ILR 29 Cal 167 = 29 Ind 
App 51 (PC), Ghulam Khan v. 

Mohd. Hassan 6 

(1867) 2 CP 296 = 36 LJ CP 168, 

Jewell v. Christie 6 

(1866) LR 1 Ex 251 ~ 35 LJ Ex 
149, Whiteworth v. Hulse 6 

(1854) 24 LJ QB 41 = 139 ER 360, 

Mays v. Cannell 5 

(1853) 13 CB 399 = 138 ER 1254, 
Harrison v. Creswick 6 


M/s. R. M. Mehta and S. P. Nayar, 
Advocates, for Appellant; M/s. A. K. Sen 
and S. V. Gupte, Senior Advocates (Mr. 
S. S. ShuHa Advocate with them), for 
Respondent. 
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The Judgment of the Court was deliver- 
ed by 

BACHAWAT, J.: The respondent Jai 
Narain Misra is a budding contractor. On 
September 2, 1944, he entered into a con- 
tract (No. ES. 2944) with the Government 
of India represented by the Chief Engi- 
neer, Central Command, for the construc- 
tion of additional quarters at T. P. 2 Kan- 
pur. The contract contained an arbitra- 
tion clause. Disputes between the part- 
ies relating to the contract were referred 
to Col. H. T. Faithful. The arbitrator 
made his award on May 19, 1947. On 
November 15, 1947 the respondent made 
an application for modifying the award 
and for remitting it to the arbitrator for 
re-consideration. On January 5, 1948, he 
filed additional objections. By his order 
dated May 26, 1952 the Second Civil 
Judge, Kanpur, dismissed the objections 
and pronounced judgment according to 
the award. The respondent filed an appeal 
against the order under Section 39 of the 
Arbitration Act, 1940. By an order dated 
December 5, 1962, the High Court allow- 
ed the appeal and set aside the award on 
the ground that it was vague and un- 
certain. The present appeal has been 
filed by the Union of India on the 
strength of a certificate granted by the 
High Court. 

2, It appears that the respondent sub- 
mitted 23 items of claim to the arbitrator. 
By his letter dated May 6, 1947 he added 
6 more items of claim. The Union of 
India made a counter-claim. The arbi- 
trator was thus required to decide 29 
disputed items of claims and the counter 
claim. The award recited that certain 
differences between the parties in Tespect 
of contract No. ES 2944 of 1944 had been 
referred to the arbitrator for his decision 
and that a final award was being made 
of and concerning the matters referred to 
him. The relevant part of the award 
was as follows-. — 

“I award and direct that the following 
sums be paid by the respondent to the 
claimant. 

(1) Rupees twenty-two thousand two 
hundred and ninety two annas five being 
the amount due to the claimant as cal- 
culated by the respondent. 

(2) Rupees six thousand being the 
amount of security deposit paid by the 
claimant and now in possession of the 
respondent. 

(3) Rupees seventy nine thousand three 
hundred and thirty nine. 


J. N. Misra (Bachawat J.) A. I. R, 

The total amount to be paid by the 
respondent to the claimant is therefor© 
one lakh seven thousand six hundred and 
thirty one annas five. 

Each party to the dispute shall bear 
its own costs, including the cost of the 
stamp duty on this award." 

3. The High Court held that the 
award suffered from a patent ambiguity 
for the following reasons. It was not 
clear why the arbitrator awarded the 
first item of Rs. 22,292/5 /- and the 3rd 
item of Rs. 79,339/- separately. The arbi- 
trator found only the first item of 
Rs. 22,292/5/- to be due to the respon- 
dent; it was not clear whether he intend- 
ed also to award the 3rd item of Rupees 
79,339/- to the respondent. As the dispute 
consisted of 29 items of claims and a 
counter-claim, tire arbitrator should have 
made an award in respect of all the items 
separately or in combination or should 
have made a lump award in respect of 
all the items. We are unable to accept 
this line of reasoning. 

4. The award on the face of it pro- 
fesses to be of and concerning all matters 
submitted to the arbitrator. In respect 
of all such matters the arbitrator award- 
ed a sum of Rs. 107631/5/- to the respon- 
dent. This amount was made up of three 
sums separately mentioned in the award. 
It was not the case of the respondent in 
the Trial Court that the award was un- 
certain or not intelligible. The objection 
was taken for the first time before the 
High Court. On the record there is noth- 
ing to show that the award was not intel- 
ligible to the parties. 

5. The Court leans towards the con-, 
struction that the award is certain. Primal 
facie the award is good, and it is for the! 
defendant to show that it is uncertain.! 
Per Jervis, C. J. in Mays v. Cannell, (1834) 
24_LJ QB 41 at p. 45. There is no ambi- 
guity about the first and the third items 
of the award. The uncontradicted evi- 
dence of S. Choudhary, the witness for 
the Government is "Item No. 1 of the 
award is that which was calculated by 
us in the government bill. Item No. 3 
is in respect of the remaining claim of 
the plaintiff.” Item No. 1 thus repre- 
sents the sum admitted by the govern- 
ment to be due to the respondent, 'and 
item No. 3 represents the additional sum 
found by the arbitrator to be due to- 
him. 

6. The arbitrator is not bound to givei 
an award on each point. He can rnalcel 
his award on the whole case. See Ghulam* 
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Khan v. Mohammad Hassan, (1901) ILR 
29 Cal 167 at p. 186 (PC). An arbitrator 
may award one sum generally in respect 
of all money claims submitted to him, 
unless the submission requires him to 
award separately on some one or more 
of them, see Whiteworth v. Hulse, (1866) 
LR 1 Ex 251. The arbitrator can law- 
fully make an award of a sum admitted 
to be due and a lump sum in respect of 
the remaining claim. As the final award 
in favour of the respondent professes to 
be made of and concerning all the matters 
referred to him, it must be presumed 
that in making it the arbitrator has taken 
into consideration all the claims and 
counter claims, see Harrison v. Creswick, 
(1853) 13 CB 399, Jewell v. Christie, 
(1867) 2 CP 296. We hold that the award 
is a final and certain determination of all 
the disputes referred. 

7. The arbitrator made an award in 
respect of the second item under some 
misapprehension. The security deposit 
of Rs. 6000 had been returned to the 
respondent and there was no dispute 
about it before the arbitrator. In the 
circumstances, the arbitrator had no 
authority to award Rs. 6000 to the res- 
pondent on account of the security depo- 
sit. This part of the award is clearly 
separable and may be struck out. More- 
over, the award of Rs. 6000 is to the 
advantage of the respondent; and the 
Court usually declines to set aside an 
award at the instance of a party who has 
not suffered any injury by the error, see 
Narsingh Narain Singh v. Ajodhya Prasad 
Singh, (1912) 15 Cal LJ 110 at p. 113. 
We find also that the award of Rs. 6000 
is now of no consequence. After the 
award was made, the respondent received 
a sum of Rs. 100594/7/- in full settle- 
ment of the award, presumably after 
giving the government credit for the sum 
of Rs. 6000 already received by him. 

8- We therefore hold that there is no 
ground for setting aside the award. The 
award is not vague and/or uncertain and 
does not not suffer from any other in- 
firmity. 

9. Mr. Mehta also contended that (1) 
the appeal before the High Court was not 
maintainable under Sections 17 and 39 
of the Arbitration Act, 1940 and (2) the 
respondent having received payments in 
full settlement of the award was estop- 
ped from challenging it. We do not find 
it necessary to decide these points in view 
of our conclusion that the award is not 
liable to be set aside. 


10. _ The appeal is allowed with costs 
in this Court, and the High Court. The 
order of the High Court is set aside and 
the order and decree passed by tire 
Second Civil Judge, Kanpur, is restored. 

Appeal allowed. 


AIR 1970 SUPREME COURT 755 
(V 57 C 157) 

(From: Gujarat)® 

J. C. SHAH, V. RAMASWAMI, G. K. 

M1TTER, K. S. HEGDE AND 
A. N. GROVER, JJ. 

Hansraj Gordhandas, Petitioner v. H. 
H. Dave, Assistant Collector of Central 
Excise and Customs, Surat and others, 
Rspondents. 

1. M/s. Shree Agency 2. M/s. Loke- 
nath Tolaram 3. Prakash Cotton Mills, 
Private Ltd., Interveners. 

Civil Appeal No. 1649 of 1965, D/- 27- 
9-1968. 

(A) Central Excises and Salt Act (1944), 
Section 2 (d). First Schedule, Item 19 — 
Central Excise Rules (1944), Rule 8 (1) 
— Notifications issued in pursuance of — 
Exemption from excise duty under, for 
cotton fabrics produced on power-looms 
owned by Co-operative Societies — Deal- 
er getting cotton fabrics manufactured 
through such Society — Dealer is entitled 
to exemption. 

From the notifications issued in pursu- 
ance of Rule 8 (1) granting exemption 
from excise duty on cotton fabrics, it is 
clear that for claiming exemption, the 
cotton fabrics must be produced on power 
looms owned by Co-operative Society. It 
is not necessary that the cotton fabrics 
should be produced by Co-operative 
Society ‘for itself. A dealer who, under 
an agreement, gets the cotton fabrics 
manufactured through the Society is 
covered by the language of the notifica- 
tions and as such is entitled to exemp- 
tion from excise duty for those goods. 
Spl. C. A. No. 1054 of 1963, D/- 31-7- 
1964 (Guj), Reversed. 

(Psfci 5) 

(B) Civil P. C. (1908), Pre. — Taxation 
Statutes — Notification under — Interpre- 
tation of. 

The operation of the notifications has 
to be judged not by the object which 

®(SpI. Civil Appln. No. 1054 of 1963 , D/- 

31-7-1964— Guj.) 

CN/CN/E855/68/MLD/ B 
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the rule-making authority had in mind 


A. LB. 


but by the words which it has employed 
to effectuate the legislative intent It is 
well established that in a taxing statute 
there is no room for any intendment. The 
entire matter is governed wholly by the 
language of the notification. If the tax- 
payer is within the plain terms of the 
exemption it cannot be denied its benefit 
by calling m aid any supposed intention 
of the exempting authority. (1897) AC 
22 and (1846) 6 Moo PC 1, ReL on. 

(Para 5) 

Cases Referred: Chronological Paras 
(1697) 1897 AC 22 - 66 U Ch 35. 

Salomon v. Salomon and Co. 5 

(1S46) 6 Moo PC l - 13 ER 582, 
Crawford v. Spooner 5 

M/s. Soli Sorabjee, D. M. Damodar and 
B. Datta, Advocates and Mr. J. B. Dada- 
chanji. Advocate of M/s. J. B. Dada- 
chanji and Co., for Appellant; Dr. V. A. 
Seyid Muhamed, Senior Advocate, (Mr. 
S. P. Nayar, Advocate, with him), for Res- 
pondents; M/s. P. R. Mridul and Janen- 
dra Lai, Advocates and Mr. B. R. Agar- 
\vala. Advocate of M/s. Gagrat and Co., 
for Intervener No. 1; Mr. J. B. Dada- 
chanji, Advocate of M/s. J. B. Dadachanji 
and Co., for Interveners Nos. 2 and 3. 

The Judgment of the Court was deli- 
vered by 

RAMASWAMI, J» This appeal is 
brought by certificate from the judgment 
of the High Court of Gujarat dated July 
31, 1964 in Special Civil Application No. 
1054 of 1963. 

2. The appellant is the sole proprietor 
of Messrs. Gordhandas and Co. carrying 
on *0(1X10655 as a fierier in ieriits in ’Bom- 
bay. Under an agreement between the 
appellant on the one hand and the Gan- 
devi Vanat Udboog Sahkari Mandli Ltd. 
(hereinafter referred to as the 'Society*) 
the Society manufactured cotton fabrics 
during the period between June 1959, 
and September 1959 and from October 1, 
1959 to January 31, 1961 for the appel- 
lant on certain terms and conditions 
which were later reduced to writing on 
October 12, 1959. Under these terms, 
the Society agreed to cany out weaving 
work on behalf of the appellant on pay- 
ment of weaving charges fixed at 19 nP 
per yard which included expenses the 
Society* would have to incur in transport- 
ing yarn from Bombay and Cotton fabrics 
woven by the Society to Bombay. The 
appellant was to supply yam to be deli- 
vered at Bombay to the Society and the 


Society was to make its own arrangement' 
to bring the yarn to its factory at Gan- 
clevi. Clause II provided that the yam 
supplied by the appellant remaining either 
in stock or in process or in the torm of 
readymade pieces would be in the abso- 
lute ownership of the appellant and the 
Society, as the bailee of the yarn, under- 
took to take such care of it as it would 
normally take if the yam belonged to it. 
The Society also undertook to have the 
yam insured against fire, theft and all 
other risks including transit risks and 
further undertook to reimburse the ap- 
pellant in case it failed to do so. The 
terms of the agreement though recorded 
on October 12, 1959 were to be deemed 
to be effective as from April 21, 1959 and 
the agreement was terminable by either 
party by giving one month's notice. 

3. The Society was a co-operative 
society carrying on its work at Gandevi 
and was registered on or before May 31, 
1961 and consisted of members who own- 
ed powerlooms. The Society started the 
weaving work for the appellant some time 
in May or June 1959 and supplied to the 
appellant between June 1, 1959 and Janu- 
ary 3, 1961 cotton fabrics measuring 
3,19,460 yards. The Society had obtained 
L-4 licence as required by the Central 
Excises and Salt Act, 1944 (hereinafter 
referred to as the ‘Act*). By letters dated 
August 29, 1959 and October 27, 1961 
the Excise Department had granted ex- 
emption from excise duty payable on 
cotton fabrics manufactured by the 
Society under the notification issued by 
the Central Government. On November 
10, 1961 the excise authorities issued a 
notice to the appellant demanding a sura 
o't Tts. T, "69263.44 payable as excise duty. 
It was alleged that the duty was pay- 
able by the appellant as it had got the 
goods manufactured through the Society 
and. had got them removed from the 
Society's factory at Gandevi without pay- 
ment of duty. On January 10, 1962 the 
Superintendent of Central Excise, Bulsar 
sent another notice to show cause why 
penalty should not be imposed upon the 
appellant for contravention of Rule 9 and 
why duty should not be charged for the 
cotton fabrics so removed by the appel- 
lant. The appellant showed cause and 
on November 26, 1962 the Assistant Col- 
lector of Central Excise and Customs, 
Surat held that the appellant was liable 
to pay excise duty to the extent of 
p. 220574.74, being the total amount of 
basic duty and a penalty of Rs. 350 was 
levied for contravention of Rule 9, The 
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appellant preferred an appeal to the Col- 
lector of Central Excise Baroda but the 
appeal was dismissed. Thereafter the 
appellant moved the High Court of Guja- 
rat for grant of a writ under Article 226 
of the Constitution. The High Court 
dismissed the writ petition by its judg- 
ment dated July 31, 1964, but gave a 
direction that the respondent was to work 
out the excise duty on the footing that 
the appellant was entitled to exemption 
from duty altogether in respect of goods 
supplied for the period from June 1, 1959 
to September 30, 1959. As regards the 
two other periods i. e., October 1, 1959 
to April 30, 1960 and from May 1, 1960 
to January 31, 1961, the High Court dis- 
missed the writ petition and directed the 
respondent to charge duty at the rate of 
29.3 nP. per square meter. 

4. Clause (d) of Section 2 of the Act 
defines “excisable goods” as meaning 
oods specified in the First Schedule as 
eing subject to a duty of excise. Item 19 
in the First Schedule provides for excise 
duty at different rates depending upon 
the variety of cotton fabrics. Section 3 
which is the charging section, provides 
for the levy and collection of duties spe- 
cified in the First Schedule on all exci- 
sable goods which are produced or manu- 
factured in India. Rule 8 authorises the 
Central Government to exempt any exci- 
sable goods from the whole or any part 
of duty payable on such goods. Clause (1) 
of Rule 9 provides that no excisable 
goods shall be removed from any place 
where they are produced, cured or manu- 
factured or any premises appurtenant 
thereto, which may be specified by the 
Collector in this behalf, whether for con- 
sumption, export or manufacture of any 
other commodity in or outside such place, 
until the excise duty leviable thereon has 
been paid at such place and in such 
manner as is prescribed. Clause (2) of 
that rule provides that if any excisable 
goods are in contravention of sub- 
rule (1), deposited in, or removed from 
any place specified therein, producer or 
manufacturer thereof shall pay the duty- 
leviable on such goods upon written 
demand made by the proper officer and 
shall also be liable to a penalty which 
may extend to two thousand rupees and 
such goods shall be liable to confisca- 
tion. In pursuance of the power under 
Rule 8, the Central Government issued 
notifications from time to time granting 
exemptions on cotton fabrics, though such 
goods were excisable goods under tariff 
item 19. The first relevant notification 


is dated January 5, 1957. By this notifi- 
cation certain classes of cotton fabrics 
were made exempt from payment of ex- 
cise duty. Of the items exempted the 
seventh item is as follows: 

"Cotton fabrics manufactured by or on 
behalf of the same person in one or more 
factories commonly known as powerlooms 
(without spinning plants) in which less 
than 5 power-looms in all are installed;” 
The next relevant notification is notifica- 
tion No. 74/59 dated July 31, 1959 which 
reads as follows: 

"G. S. R. 899 — In pursuance of sub- 
rule (1) of Rule 8 of die Central Excise 
Rules, 1944, as in force in India and as 
applied to the State of Pondicherry, the 
Central Government hereby exempted 
cotton fabrics produced by any co-opera- 
tive society formed of owners of cotton 
power-looms, which is registered or which 
may be registered on or before the 31st 
March, 1961 under any law relating to 
co-operative societies from the whole of 
the duty leviable thereon, subject to the 
following conditions: — 

(a) that every member of the co-opera- 
tive society has been exempt from excise 
duty for these years immediately preced- 
ing the date of his joining such society; 

(b) that the total number of cotton 
power-looms owned by the co-operative 
society is not more than four times the 
number of members forming such society; 

(c) that a certificate is produced by 
each member of the co-operative society 
from the State Government concerned or 
such officer as may be nominated by the 
State Government that he is a bona fide 
member of the society and drat the num- 
ber of cotton power-looms in his owner- 
ship and actually operated by him does 
not exceed four and did not exceed four 
at any time during the three years im- 
mediately preceding the date of his join- 
ing the society, and that he would have 
been exempt from excise duty even if he 
had not joined the co-operative society; 

r* 


The Central Government issued another 
notification dated April 30, 1960 by which 
die earlier notification dated July 31, 
1959 was superseded. By this notifica- 
tion the Central Government exempted 
cotton fabrics produced on power-looms 
owned by any co-operative society or 
owned by or allotted to the members of 
the society from the whole of the duty 
leviable thereon subject to the four condi- 
tions therein set out. The notification' 
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dated April 30, 1960 is to the following 
effect: 

“In pursuance of sub-rule (1) of Rule 8 
of the Central Excise Rules, 1944, as in 
force in India and as applied to the State 
of Pondicherry, and in supersession of 
the Notification of the Government of 
India Ministry of Finance (Department 
of Revenue) No. 74/59 Central Excises, 
Dated the 31st July 1959, the Central 
Government hereby exempts cotton fabrics 
produced on power-looms owned by any 
co-operative society or owned by or allot- 
ted to the members of the society, which 
is regd. or which may be regd. on or 
before the 31st March, 1961 under any 
law relating to co-operative societies, from 
the whole of the duty leviable thereon 
subject to the following conditions. — 

(a) that every member of the co-opera- 
tive society who has been a manufacturer 
of cotton fabrics on power-looms, has 
been exempt from excise duty for three 

{ 'ears immediately preceding the date of 
tis joining such society. 

(b) that the total number of cotton 
power-looms owned by the co-operative 
society or owned by or allotted to its 
members is not more than four times the 
number of members forming such society. 

(c) that each member of the co-opera- 
tive society produces a certificate from 
the State Government concerned or such 
officer as may be nominated by the State 
Government that he is a bona fide mem- 
ber of the society and that the number 
of cotton powerlooms owned by or allot- 
ted to him and actually operated by him 
does not exceed four and did not exceed 
four at any time during the three years 
immediately preceding the date of his 

{ 'oining the society and that he would 
mve been exempt from excise duty even 
if he had not joined the co-operative 

society and ** 

5. The main contention on behalf of 
the appellant is that the case fell within 
the language of two notifications dated 
July 31, 1959 and April 30, 1960 and the 
appellant was entitled to exemption from 
payment of excise duty on the cotton 
fabrics. The argument was stressed that 
the exemption applied to all cotton fabrics 
which were produced on powerlooms 
owned by the Co-operative Society or on 
powerlooms allotted to its members and 
it was not a relevant consideration as to 
who produced or manufactured such 
fabrics, whether it was the Society itself 
or its members or even outsiders. It was 
conceded by the appellant that it was the 
owner of the cotton fabrics. But even 


H. Dave (Ramaswami J.) A.I.R. 

upon that assumption the claim of the 
appellant is that it was entitled to exemp- 
tion from excise duty as it was covered 
by the language of the two notifications 
already referred to. In our opinion the 
argument of the appellant is well found- 
ed and must be accepted as correct. The 
notification dated July 31, 1959 grants 
exemption to “cotton fabrics produced 
by any Co-operative Society formed of 
owners of cotton powerlooms which is 
registered or which may be registered on 
or before March 31, 1981 “subject to four 
conditions set out in the notification. In 
the next notification dated April 30, 1960 
exemption was granted to “cotton fabrics 
produced on powerlooms owned by any 
co-operative society or owned by or al- 
lotted to the members of the society, 
which is registered or which may be re- 
gistered on or before March 31, 1961” 
subject to the conditions specified in the 
notification. It was contended on behalf 
of the appellant that under the contract 
between the appellant and the Society 
there was no relationship of master and 
servant but the appellant supplied raw 
material and the contractor i. e., the 
Society produced the goods. But even 
on the assumption that the appellant had 
manufactured the goods by employing 
hired labour and was therefore a manu- 
facturer, still the appellant was entitled 
to exemption from excise duty since the 
case fell within the language of the two 
notifications dated July 31, 1959 and 
April 30, 1960, and the cotton fabrics 
were produced on powerlooms owned by 
the co-operative society and there is noth- 
ing in the notifications to suggest that the 
cotton fabrics should be produced by the 
Co-operative Society “ for itseir and not 
for a third party before it was entitled 
to claim exemption from excise duty. It 
was contended on behalf of the respon- 
dent that the object of granting exemp- 
tion was to encourage the formation of 
co-operative societies which not only pro- 
duced cotton fabrics but which also con- 
sisted of members, not only owning but 
having actually operated not more than 
four powerlooms during the three years 
immediately preceding their having join- 
ed the society. The policy was that in- 
stead of each such member operating his 
looms on his own, he should combine 
with others by forming a society which, 
through the co-operative efiort should 
produce cloth. The intention was that 
the goods produced for which exemption 1 
could be claimed must be goods produced! 
on its own behalf by the society. Wej 
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are unable to accept the contention put 
•forward on behalf of the respondents as 
•correct. On a true construction of the 
language of the notifications dated 31, 
1959 and April 30, 1960 it is clear that 
all that is required for claiming exemp- 
tion is that the cotton fabrics must be 
produced on power-looms owned by the 
co-operative society. There is no further 
requirement under the two notifications 
that the cotton fabrics must be produced 
by the Co-operative Society on the power- 
looms “for itself’. It is well established 
that in a taxing statute there is no room 
for any intendment but regard must be 
had to the clear meaning of the words. 
The entire matter is governed wholly by 
the language of the notification. If the 
tax-payer is within the plain terms of 
the exemption it cannot be denied its 
benefit by calling in aid any supposed 
intention of the exempting authority. If 
such intention can be gathered from the 
construction of the words of the notifica- 
tion or by necessary implication there- 
from, the matter is different but that is 
not the case here. In this connection 
we may refer to the observations of Lord 
“Watson in Salomon v. Salomon and Co., 
1897 AC 22 at p. 38: 

“Intention of the legislature is a com- 
mon but very slippery phrase, which, 
popularly understood may signify any- 
thing from intention embodied in posi- 
tive enactment to speculative opinion as 
to what the legislature probably would 
have meant, although there has been an 
■omission to enact it. In a Court of Law 
■or Equity, what the Legislature intended 
to be done or not to be done can only 
he legitimately ascertained from that 
•which it has chosen to enact, either in 
•express words or by reasonable and neces- 
sary implication.” 

It is an application of this principle that 
a statutory notification may not be ex- 
tended so as to meet a casus omissus. As 
appears in the judgment of the Privy 
Council in Crawford v. Spooner, (1846) 
'6 Moo PC 1 (9): 

“ we cannot aid the legislature’s 

■defective phrasing of the Act, we cannot 
add, and mend, and, by construction, 
make up deficiencies which are left there.” 
Learned Counsel for the respondents is 
possibly right in his submission that the 
■object behind the two notifications is to 
encourage the actual manufacturers of 
liandloom cloth to switch over to power- 
looms by constituting themselves into 
Co-operative Societies. But the operation 
•lof the notifications has to be judged not 


by . the object which the rule-making 
authority had in mind but by die words 
which it has employed to effectuate the 
legislative intent. Applying this princi- 
ple we are of opinion that the case of 
the appellant is covered by the language 
of the two notifications dated July 31, 
1959 and April 30, 1960 and the appel- 
lant is entitled to exemption from excise 
duty for the cotton fabrics produced for 
the period between October 1, 1959 to 
April 30, 1960 and from May 1, 1960 to 
January 3, 1961. It follows therefore 
that the appellant is entitled to the grant 
of a writ in the nature of certiorari to 
quash the order of the Assistant Collector 
of Central Excise of Baroda dated Novem- 
ber 26, 1962 and the appellate order of 
the Collector of Central Excise dated 
November 12, 1963. 

6. For the reasons expressed we hold 
that the judgment of the High Court of 
Gujarat dated July 31, 1964 should be set 
aside and that Special Civil Application 
No. 1054 of 1963 should be allowed and 
that a writ in the nature of certiorari 
should be granted to quash the order of 
the Assistant Collector of Excise and 
Customs dated November 26, 1962 and 
the order of the Collector of Excise dated 
November 12, 1963. This appeal is ac- 
cordingly allowed with costs. 

Appeal allowed. 


AIR 1970 SUPREME COURT 759 
(V 57 C 158) 

(From: AIR 1968 Pat 385) 

S. M. SIKRI AND R. S. BACHAWAT, JJ. 

Mst. Dhani Devi, Appellant (In both 
the Appeals) v. Sant Bihari Sharma and 
others, Respondents (In both the Appeals). 

Civil Appeals Nos. 1264 and 1265 of 
1968, D/- 18-10-1968. 

Motor Vehicles Act (1939), Sections 57, 
57 (8), 58, 64, 64A — Application for 
grant of permit for vehicles — Death of 
applicant — Regional Transport Autho- 
rity can substitute person succeeding to 
possession of deceased’s vehicles ■ — AIR 
1968 Pat 385, Reversed; AIR 1957 All 471, 
Overruled. 

In the case of death of the applicant 
before the final disposal of his applica- 
tion for the grant of a permit in respect 
of his vehicles the Regional Transport 
Authority has power to substitute the 
person succeeding to the possession of the 
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vehicles in place of the deceased appli- 
•cant and to allow the successor to prose- 
cute the application. As the relief sought 
for in the application is dependent upon 
and related to the possession of the vehi- 
cles, the application is capable of being 
revived at the instance of the person 
succeeding to the possession of the vehi- 
cles. AIR 1968 Pat 385, Reversed; AIR 
1957 All 471, Overruled. (Para 3) 

Where the successor is allowed to pro- 
secute the application, the Regional 
Transport Authority may have to take 
into consideration many matters personal 
to the successor, such as his experience, 
the facilities at his disposal for operating 
the services and his adverse record, if 
any. The matters personal to the decea- 
sed applicant can no longer be taken into 
account. The rival applicants should, 
if necessary be given suitable opportunity 
to file objections against the grant of the 
permit to the successor. Section 57 does 
not deal with the situation arising on the 
death of an applicant nor has it prescri- 
bed any time lor the making of an ap- 
plication for substitution of the successor 
or for the filing of objections against the 
grant of the permit to him. In the ab- 
sence of any statute or statutory rule the 
Regional Transport Authority may devise 
any reasonable procedure for dealing 
with the situation. (Para 4) 

The Regional Transport Authority may 
similarly deal with the situation arising 
on the death of an applicant for the varia- 
tion of the permit under Section 57 (8) 
or the renewal of the permit under Sec- 
tion 58. Likewise in the case of the 
death of an applicant during the pen- 
dency ol an appeal under Section 64, or 
a revision petition under Section 64A the 
appellate or the revisional authority has 
power if it thinks fit to substitute the 
successor in place of the deceased appli- 
cant in the records of the proceedings. 

(Para 5) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 Mad 356 (V 51)= 

* ILR (1963) Mad 627, Kuppu- 

swami v. Ramachandran 0 

(1963) Civil Appeal No. 794 of 1963, 

D/- 20-2-1963 (SC), Hanuman 
Transport Co. v. Meenakshi 0 

<1963) AIR 1963 Mad 292 (V 50) = 

ILR (1964) 1 Mad 71, Marutha- 
vanan v. Balasubramaniatn 6 

(1963) AIR 1963 Mys 278 (V 50) = 

1963 Mys LJ (Supp) 180, Meena- 
kshi v. Mysore S. X. A. Tribunal 6 
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(1961) 1961 AC 901 = (1961) 2 AH 
ER 721, Director of Public 
Works v. Ho Po Sang 0 

(1957) AIR 1957 All 471 (V 44) = 

1957 All LJ 478, Ratan Lai v. 

State Transport Authority 6 

(1952) AIR 1952 SC 192 (V 39) = 

1952 SCR 583, Veerappa Filial 
v. Raman and Raman Ltd. 3 

Mr. C. K. Daphtary, Attorney-General 
for India (M/s. Saptami Jha and B. P. 
Jha, Advocates with him), for Appellant 
(In both the Appeals); D. Goburdhan, 
Advocate, (for No. 1); M/s. B. P. Singh 
and R. B. Datar, Advocates, (for No. 2), 
for Respondents (In both the Appeals). 

The Judgment of the Court was deli- 
vered by 

BACHAWAT, J.: Several persons in- 
cluding one Ram Bichar Singh filed ap- 
plications for the grant of a permanent 
stage carriage permit for the Chapra- 
Masrakh-Siwan-Gopalganj route before 
June 15, 1963 the last date appointed for 
the receipt of the applications by the 
North Bihar Regional Transport Autho- 
rity. Ram Bichar Singh died on April 12 
1965 before the final disposal of his ap- 
plication. His widow Dhani Devi suc- 
ceeded to the possession of the transport 
vehicles left by him and accordingly 
under Section 61 (2) of the Motor Veni- 
cles Act, 1939, the Regional Transport 
Authority transferred to ner all the per- 
mits held by him for other routes. On 
May 4, 1966, the Regional Transport 
Authority considered all the applications, 
allowed Dhani Devi to prosecute the ap- 
plication filed by her husband and direct- 
ed the grant of the permit to her. Sant 
^»7nari Sharma, ^’nanara lOrti Singh and 
other unsuccessful applicants filed ap- 
peals against the order under S. 64. At the 
hearing of the appeals it was contended 
that the order was without jurisdiction as 
Dhani Devi had no right to prosecute the 
application filed by her husband. The 
State Transport Appellate Authority ac- 
cepted the contention, set aside the order 
appealed from and directed the grant of 
the permit to Sant Bihari Sharma and in 
case of his failure to comply with certain 
conditions gave the second preference to 
Chandraldrti Singh, Dhani Devi, Chandra- 
kirti Singh and another applicant filed 
revision petitions against the order under 
Section 64A. The Transport Minister al- 
lowed the revision petition of Dhani Devi 
and restored the order of the Regional 
Transport Authority. He held that the 
order of the Regional Transport Autho- 
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rity was not without jurisdiction. Sant 
Bihari Sharma and Chandraldrti Singh 
filed two writ petitions in the Patna High 
Court challenging the said order. The 
High Court allowed the petitions, quashed 
the order for the grant of permit to 
Dhani Devi and remanded the matter for 
disposal according to law. The present 
appeals have been filed by Dhani Devi 
against the orders passed by the High 
Court. 

2. The sole question in this appeal is 
whether on the death of an applicant for 
a stage carriage permit in respect of his 
transport vehicles the Regional Transport 
Authority has power to allow the person 
succeeding to the possession of the vehi- 
cles to prosecute the application filed by 
the deceased applicant. No express pro- 
vision on the subject is to be found in 
the Motor Vehicles Act or the Rules 
framed thereunder. Order 22 of the Code 
of Civil Procedure does not apply to pro- 
ceedings under the Motor Vehicles Act. 
Section 306 of the Indian Succession Act, 
1925 has no application as no executor 
or administrator was appointed to the 
estate of the deceased Ram Bichar Singh. 

3. No transport vehicle can be used 
save in accordance with a permit issued 
under Chapter IV of the Motor Vehicles 
Act. Four types of permits may be issued 
under Chapter IV, viz., stage carriage 
permit, (ss. 46 to 48); contract carriage 
permit (ss. 49 to 51); private carrier’s per- 
mit (ss. 52 and 53), and public carrier per- 
mit, (ss. 54 to 56). A person in posses- 
sion of a transport vehicle is not entitled 
to a permit as a matter of right, see 
Veerappa Pillai v. Raman and Raman 
Ltd., 1952 SCR 583 at pp. 591, 595 = 
(AIR 1952 SC 192 at pp. 194, 196). His 
only right is to make an application for 
the grant of a permit under Section 45 
and to a consideration of the application 
in accordance with the provisions of the 
Act. If he dies after obtaining the per- 
mit, the Regional Transport Authority has 
power under Section 61 (2) to transfer 
the permit to the person succeeding to 
the possession of the vehicles covered by 
the permit. We are inclined to think that 
in the case of death of the applicant be- 
fore the final disposal of his application 
for the grant of a permit in respect of 
his vehicles the Regional Transport 
Authority has power to substitute the per- 
son succeeding to the possession of the 
vehicles in place of the deceased appli- 
cant and to allow the successor to prose- 
cute the application. As the relief sought 


for in the application is dependent uponf 
and related to the possession of the vehi-j 
cles, the application is capable of being} 
revived at the instance of the person suc-[ 
ceeding to the possession of the vehicles.' 

4. Under Section 57 an application 
for a stage carriage permit or a public 
carrier’s permit must be made within the 
appointed time and published in the pre- 
scribed manner. The representations re- 
lating thereto must also be made before 
the appointed time. In the event of the 
death of an applicant after the expiry of 
the time appointed for making the ap- 
plications, the person succeeding to the 
possession of the vehicle cannot, having 
regard to the lapse of time, make another 
application in his own right. The suc- 
cessor cannot obtain the permit unless 
he is allowed to prosecute the applica- 
tion filed by his predecessor and we see 
no reason why he cannot be permitted 
to do so. Where the successor is allow- 
ed to prosecute the application, the Re- 
gional Transport Authority may have to 
take into consideration many matters per- 
sonal to the successor, such as his expe- 
rience, the facilities at his disposal for 
operating the services and his adverse re- 
cord, if any. The matters personal to 
the deceased applicant can no longer be 
taken into account. The rival applicants 
should, if necessary be given suitable op- 
portunity to file objections against the 
grant of the permit to the successor. Sec- 
tion 57 does not deal with the situation 
arising on the death of an applicant nor 
has it prescribed any time for the making 
of an application for substitution of the 
successor or for the filing of objections 
against the grant of the permit to him. In 
the absence of any statute or statutory 
rule, the Regional Transport Authority 
may devise any reasonable procedure for 
dealing with the situation. As stated in 
American Jurisprudence, 2nd, Vol. 2 (Ad- 
ministrative Law), Article 340 P. 155 
“where the statute does not require any 
particular method of procedure to be fol- 
lowed by an administrative agency, the 
agency may adopt any reasonable method 
to carry out its functions.” (see also Cor- 
pus Juris Secondum, Vol. 73 (Public Ad- 
ministrative Bodies and Procedure, Arti- 
cle 73, p. 399)). The Regional Transport 
Authority has complete discretion in the 
matter of allowing or refusing substitu- 
tion. It is not bound to embark upon 
prolonged investigation into disputed 
questions of succession. Nor is it bound 
to allow substitution if such an order will 
delay the proceedings unreasonably or 
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will otherwise be detrimental to the inte- 
rests of the public generally. 

5. Under Section 57 (1) an application 
for a contract carriers permit or a pri- 
vate carrier’s permit may be made at 
any time, and therefore the Regional 
Transport Authority can more readily 
allow the successor to prosecute the ap- 
plication filed by his predecessor. The 
Regional Transport Authority may simi- 
larly deal with the situation arising on 
the death of an applicant for the varia- 
tion of the permit under Section 57 (8) 
or the renewal of the permit under Sec- 
tion 58, Likewise in the case of the death 
of an applicant during the pendency of 
an appeal under Section 64, or a revision 
petition under Section 64A the appellate 
or the revisional authority has power if it 
thinks fit to substitute the successor in 
place of the deceased applicant in the 
records of the proceedings. 

6. We may now refer to the relevant 
decisions on the subject under considera- 
tion. In Ratanlal v. State Transport Au- 
thority, AIR 1957 All 471 one Munna Lai 
died during the pendency of appeals filed 
by him against the orders rejecting his 
application for the grant of a stage car- 
riage permit and directing the issue of 
the permit to another applicant. The ap- 
pellate authority refused to order substi- 
tution of his son Ratanlal in his place. 
Rattanlal filed a writ petition challenging 
the order. The Allahabad High Court 
dismissed the petition. It held that the 
right to apply for the grant of a permit 
was not heritable or transferable and 
Rattanlal’s heir had no right to continue 
the appeals. In Meenakshi v. Mysore 
S. T. A. Tribunal, AIR 1963 Mys 278 
several persons including Gopalasetty ap- 
plied for the grant of a stage carriage 
permit. The Regional Transport Autho- 
rity decided to grant the permit to an- 
other applicant. Unsuccessful applicants 
other than Gopalasetty filed appeals 
against the order. During the pendency 
of the appeals Gopalasetty died. The 
appellate tribunal allowed the appeals 
and remanded the matter to the Regio- 
nal Transport Authority for fresh dispo- 
sal. After the matter went back to the 
Regional Transport Authority, the widow 
of Gopalasetty was substituted in his 
place and was allowed to prosecute the 
application presented by him. On a con- 
sideration of all the applications the Re- 
gional Transport Authority granted the 
permit to the widow of Gopalasetty. The 
order was set aside by the appellate tri- 
bunal on the ground inter alia that the 
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widow could not continue the applica- 
tion filed by Gopalasetty. On a writ 
petition filed by the widow, the Mysore 
High Court set aside the order of the ap- 
pellate tribunal and restored the order of 
the Regional Transport Authority. It 
held that the application presented by 
Gopalasetty could be prosecuted by his 
widow. The decision of the Mysore High 
Court was reversed by this Court on an- 
other point in Hanuman Transport Co. v. 
Meenakshi, Civil Appeal No. 794 of 1963, 
D/- 20-2-1963 (SC) But this Court then 
declined to express any opinion on the 
question whether the successor can be 
permitted to prosecute the application 
filed by his predecessor. In Marutbava- 
nam v. Balasubramaniam, AIR 1963 Mad 
292 two partners of a firm filed an appeal 
from an order rejecting their application 
for the grant of a permit. During the 
pendency of the appeal one of the part- 
ners died. The Madras High Court held 
that the appeal could be continued by 
the surviving partner. In Kuppuswami v. 
Ramchandran, AIR 1964 Mad 356 one 
Lakshmi applied for a variation of the 
stage carriage permits held by her. Her 
application was rejected by the Regional 
Transport Authority. She filed a revision 
petition against the order under Sec- 
tion 64A. During the pendency of the 
revision petition she died. The State 
Transport Appellate Tribunal permitted 
the guardian of her minor legal represen- 
tatives to continue the revision petition, 
set aside the order of the Regional Trans- 
port Authority and granted the variation 
sought for. Two of the rival operators 
filed writ petitions challenging the order. 
The Madras High Court held that the 
legal representative of Lakshmi could 
continue the revision petition. For the 
reasons already given, we are not inclin- 
ed to agree with the Allahabad decision. 
In Director of Public Works v. Ho Po 
Sang, 1961 AC 901 the Privy Council held 
that the right of a crown lessee of pre- 
mises in Hongkong to get his petition 
and cross-petition for the grant of a re- 
building certificate pursuant to the propo- 
sal of the Director of Public Works to 
be considered by the Govemor-in-Coun- 
cil under Section 3D of the Landlord 
and Tenant Ordinance (Hongkong), 1947 
was not a right or a privilege either ac- 
crued or acquired within the meaning of 
Section 10 of the Interpretation Ordinance 
of Hong Kong, corresponding to Sec. 38 
of the Interpretation Act, 1889 and that 
on the repeal of the Ordinance, the pro* 
ceedings could not be continued and the 
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'Governor could not pass any order under 
Section 3B. This decision is not relevant, 
as we are not concerned in the present 
•case with the effect of repeal of the 
Motor Vehicles Act on a pending appli- 
cation for the grant of a permit. 

7. Let us now turn to the facts of the 
present case. The appellant’s husband 
Ram Bichar Singh made an application 
for the grant of a stage carriage permit. 
Upon his death during the pendency of 
the application, the Regional Transport 
Authority allowed the appellant to prose- 
cute the application filed by him. She 
made no formal application for substitu- 
tion; but no objection was raised on that 
ground nor was any adjournment asked 
for by the rival claimants in order to 
enable them to file objections. Ram 
Bichar Singh is said to have left behind 
ether heirs also, but no objection was 
taken on the ground of their non-joinder. 
The Regional Transport Authority direct- 
ed the grant of the permit to the appel- 
lant. On the materials on the record, the 
Regional Transport Authority found that 
the appellant was an experienced and 
displaced operator. That finding was not 
challenged in appeal. The only point 
taken in the appeal was that the applica- 
tion of Ram Bichar Singh had abated and 
the Regional Transport Authority had no 
power to allow her to continue the appli- 
cation. The Appellate Authority accept- 
ed the contention and set aside the order 
directing the grant of the permit to the 
appellant. The Transport Minister right- 
ly set aside the order of the Appellate 
Authority and held that the Regional 
Transport Authority has power to permit 
her to prosecute the application filed by 
her deceased husband. In our opinion, 
•the High Court was in error in setting 
aside the order of the Transport Minister. 

8. In the result the appeals are al- 
lowed, the order of the High Court is 
set aside and the order of the Transport 
Minister is restored. There will be no 
-order as to costs. 

Appeals allowed. 


AIR 1970 SUPREME COURT 763 
(V 57 C 159) 

(From: Allahabad) 0 

S. M. SIKRI AND R. S. BACHAWAT, JJ. 

Purshottam Das, Appellant v. Smt. Raj 
Mani Devi, Respondent. 

Civil Appeal No. 1449 of 1966, D/- 30- 

10- 1968. 

Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 
1947), Ss. 3 (1), 3 (3) and 7-F — When 
the State Government acting under Sec- 
tion 7-F sets aside order of Commissioner 
revoking permission, order under sec- 
tion 3 (1) granting permission is revived 
— Suit for ejectment instituted on 14-10- 

1961 by landlord after obtaining permis- 
sion from Rent Control and Eviction 
Officer under Section 3 (1) — Permission 
revoked by the Commissioner on 27-3- 

1962 under Section 3 (3) — Commis- 

sioner’s Order set aside by State Govern- 
ment under Section 7-F and leave grant- 
ed to landlord to file suit with effect 
from 30-6-1963 — Appeal by tenant 

against decree passed by trial Court on 

11- 6-1963 — Remand of suit for fresh 
trial on 4-II-1963 — Suit decreed by trial 
Court on 2-3-1964 — Held that the land- 
lord bad a valid permission to institute 
the suit on 2-3-1964 and, therefore, the 
suit was maintainable. 

(Paras 3, 4 and 5) 
Cases Referred: Chronological Paras 
(19 68) Civil Appeal No. 1617 of 1968, 

D/- 9-9-1968= 1969 SCD 207, 

Bhagwan Das v. Paras Nath 2, 4 

Mr. M. K. Ramamurthi, Mrs. Shyamala 
Pappu and Mr. Vineet Kumar, Advocates, 
for Appellant; Mr. B. C. Misra, Senior 
Advocate, (M/s. Om Prakash, R. K. 
Mathur and M. V. Goswami, Advocates 
with him), for Respondent. 

The Judgment of the Court was deli- 
vered by 

BACHAWAT, J.: — The appellant is 
the tenant and the respondent is the land- 
lord of House No. 5B, Old 122 Maya 
Mirganj, Allahabad. The appeal arises 
out of a suit for ejectment by the landlord 
against the tenant from the house. On 
October 11, 1961, the landlord obtained 
permission to institute the suit from the 
Rent Control and Eviction Officer under 
Section 3 (1) of the U. P. (Temp.) Con- 
trol of Rent and Eviction Act, 1947. On 

°(S. A. No. 289 of 1965, D/- 28-4-1966^. 

All.) 
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764 S.C. [Prs. 1-5] P. Das v. Raj Mani Devi (Bachawat J.) A.I.R. 


October 14, 1961 the landlord instituted 
the present suit for eviction against the 
tenant. On March 27, 1962 the Commis- 
sioner Allahabad Division acting under 
Section 3 (3) revoked the permission to 
institute the suit. On March 30, 1963 the 
State Government acting under Sec. 7F 
set aside the Commissioner’s order and 
gave leave to the landlord to file the suit 
with effect from July 30, 1963. On July 
11, 1963 the Trial Court decreed the suit. 
The tenant filed an appeal against the 
decree. On November 4, 1963 the appel- 
late court set aside the decree and re- 
manded the suit for fresh trial. After the 
suit went back on remand the Trial Court 
decreed the suit on March 2, 1964. The 
Trial Court held that the permission 
granted by the State Government became 
effective from July 30, 1963 and as the 
suit was still pending a decree could be 
passed in the suit. An appeal against 
the decree was dismissed on November 
28, 1964. A second appeal was dismissed 
by the High Court on April 28, 1966. The 
present appeal has been filed by the 
tenant after obtaining special leave. The 
sole question in the appeal is whether in 
the circumstances there was a valid per- 
mission to institute the suit under Sec- 
tion 3 (1). 

2. In Bhagwan Das v. Paras Nath, 
Civil Appeal No. 1617 of 1968, D/- 9-9- 
1968 (SC) this Court held that a suit 
validly instituted after obtaining permis- 
sion of the Commissioner under Section 3 
(3) did not become incompetent if the 
State Government acting under Section 7F 
revoked the permission after the institu- 
tion of the suit. In that case the District 
Magistrate refused to give permission 
under Section 3 (1) to institute the suit. 
The Commissioner acting under Section 3 
(3) set aside the order and granted per- 
mission to institute the suit. The suit 
was decreed by the Trial Court on 
November 2, 1960. The tenant filed an 
appeal against the decree. During the 
pendency of the appeal the State Gov- 
ernment acting under Section 7F revoked 
the permission granted by the Commis- 
sioner. The Court held that though the 
order under Section 3 (3) was subject to 
an order under Section 7F the Govern- 
ments power under Section 7F to revoke 
the permission granted by the Commis- 
sioner became exhausted once the suit 
was validly instituted. 

3. In support of his contention that 
the present suit is not maintainable, the 
appellant relies on the following observa- 
tions of Hegde, J.:— 


"When the Commissioner sets aside the 
order passed by the District Magistrate 
granting permission to file a suit for eject- 
ing a tenant, the order of the Commis- 
sioner prevails. If he cancels the permis- 
sion granted by the District Magistrate 
there is no effective permission left and 
the suit instituted by the plaintiff without 
awaiting his decision must be treated as 
one filed without any valid permission by 
the District Magistrate.” 

Having regard to these observations the 
present suit though validly instituted after 
obtaining the permission under Section 3 
(1) became incompetent when the permis- 
sion was revoked by the Commissioner 
under Section 3 (3). But the order under 
Section 3 (3) itself was set aside by the 
State Government under Section 7F during 
the pendency of the suit. The question 
is what is the effect of this order under 
Section 7F. Now, Section 3 (4) provides 
that the order of the Commissioner under 
Section 3 (3) is subject to an order passed 
by the State Government under Sec- 
tion 7F. If the State Government acting 
under Section 7F sets aside the order of 
the Commissioner revoking the permis- 
sion, the order under Section 3 (1) grant- 
ing permission is revived. The result is 
that there is an effective permission to 
institute the suit under Section 3 (1) and 
the suit is validly instituted. 

4. In Bhagwan Das’s case, Civil Ap- 
peal No. 1617 of 1968, D/- 9-9-1968 (SC) 
(Supra) the suit was validly instituted after 
obtaining permission from the Commis- 
sioner under Section 3 (3). The State 
Government could not render such a suit 
incompetent by any order under Sec- 
tion 7-F. In the present case the suit was 
validlv instituted after obtaining permis- 
sion from the Rent Control and Eviction 
Officer under Section 3 (1). The effect 
of the order of the Commissioner revok- 
ing the permission was that the suit be- 
came incompetent. The State Govern- 
ment acting under Section 7-F had power 
to revise and set aside the Commissioner’s 
order and restore the permission granted 
under Section 3 (1) so as to make the suit 
competent 

5. The order of the State Government 
after stating that in the interest of justice 
the house should be available to the land- 
lord for his use, set aside the Commis- 
sioners order under Section 3 (3). The 
result was that the order of the Rent 
Control and Eviction Officer passed under 
Section 3 (1) stood restored. The further 
direction in the order that the landlord 
is advised to file a suit for eviction from 
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ithe house in dispute against the opposite 
party in a Civil Court under Section 3 of 
the Act, which will be applicable four 
months after the date of the order” really 
means that the permission under Sec- 
tion 3 (1) would become effective on the 
expiry of 4 months. The landlord had 
thus an effective permission to institute 
the suit under Section 3 (1) on the expiry 
of four months from March 30, 1963, that 
is to say, as from July 30, 1963. The 
decree in the suit was passed on March 2, 
1964. On that date the landlord had a 
valid permission to institute the suit. 
The suit was therefore maintainable. 

6. In the result, the appeal is dismiss- 
ed. There will be no order as to costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 765 
(V 57 C 160) 

(From: Gujarat) 0 

<3. K. MITTER AND K. S. HEGDE, JJ. 

Virji Ram Sutaria, Appellant v. Natha- 
lal Premji Bhanvadia and others. Respon- 
dents. 

Civil Appeal No. 1180 of 1968, D/- 4- 
•11-1968. 

Constitution of India, Article 173 (a). 
Schedule 3 Form 7A and Pre. — Consti- 
tutional provisions — Rule of interpreta- 
tion — Provisions of Article 173 (a) and 
Form 7A — Essential requirement of — 
Filing of nomination for Legislative As- 
sembly — Form of oath in Gujarati — 
Translation of word 'Legislative Assem- 
bly” as “Rajya Sabha” — Whether suffi- 
cient compliance with Article 173 (a) — 
(Civil P. C. (1908), Pre. — Interpretation 
of Statutes). 

The real purpose of the provision whe- 
ther statutory or constitutional has to be 
■considered to find out whether notwith- 
standing the apparently mandatory form 
of the words used any deviation there- 
from is to be struck down. Non-compli- 
ance will not necessarily render a pro- 
ceeding invalid if by considering its 
-nature, its design and the consequences 
-which follow from its non-observance one 
is not led to the conclusion that the legis- 
lature or the Constitution-makers intended 
that there should be no departure from 
the strict words used. (Paras 7, 11) 

^(Ele.lPetn. No. 2 of 1967, D/- 17/18-1- 

1968 — Guj.) 

CN/CN/F534/68/DVT/B 


• The essential requirement of Article 173 
read with Form VII-A of Schedule 3 is 
that the person taking the oath or mak- 
ing the affirmation would bear true faith 
and allegiance to the Constitution and up- 
hold the sovereignty and integrity of 
India. A mere mis-print in the form of 
the oath or a mere inaccuracy in render- 
ing the expression “Legislative Assembly” 
in any other Indian Language would not 
be fatal to the election of candidate, if 
otherwise valid. (Paras 6, 12) 

Where a candidate filed nomination 
paper for election to fill a seat in Guja- 
rat Legislative Assembly and in the form 
of oath in Gujarati the word Legislative 
Assembly was translated as “Rajya 
Sabha”, it could not be said that the oath 
was not in compliance with the form 
prescribed in Article 173 (a) of the Con- 
stitution. By common parlance in many 
of the States in Northern India the ex- 
pression “Rajya Sabha” has come to mean 
the Legislative Council of a State while 
the State Legislative Assembly is gene- 
rally known as Rajya Vidhan Sabha. But 
there is no authoritative translation of the 
expression “State Legislative Assembly” in 
Gujarati. As in the State of Gujarat there 
is no Legislative Council of the State, 
but only the State Legislative Assembly, 
there can be no misapprehension either 
in the person taking the oath or in the 
Returning Officer when accepting the 
nomination paper with the oath in Guja- 
rati form that the candidate was being 
nominated as a candidate to fill a seat in 
the Legislative Council of the State and 
not in the Legislative Assembly. Ele. Petn. 
No. 2 of 1967, D/- 17/18-1-1968 (Guj), 
Affirmed. (Case law discussed). 

(Paras 5, 7, 22) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 903 (V 56)= 

Civil Appeals Nos. 1427 & 1428 
of 1968, D/- 30-7-1968, State of 
Punjab v. Satpal Dang 10 

(1964) AIR 1964 SC 1027 (V 51)= 

(1964) 6 SCR 213, Ch. Subbarao 
v. Member Election Tribunal, 
Hyderabad 9 

(1964) AIR 1964 SC 1545 (V 51)= 

(1964) 3 SCR 573, Murarka Radhey 
Shyam v. Roop Singh 0 

(1958) AIR 1958 SC 687 (V 45)= 

1959 SCR 583, Kamaraja Nadar 
v. Kunju Thevar 9 

(1957) AIR 1957 SC 912 (V 44)= 

1958 SCR 533, State of U. P. v. 
Manbodhan Lai Srivastava 10 
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Mrs. Shyamla Pappu, M/s. M. K. Rama- 
murthi and Vineet Kumar Advocates, for 
Appellant; Mr. Bishan Narain, Senior 
Advocate, Mr. D. N. Misra, Advocate, 
for M/s. J. B. Dadachanji and Co., with 
him), for Respondent No. 1. 

The Judgment of the Court was deli- 
vered by 

MITTER, J.: — The only question rais- 
ed in this appeal from a judgment and 
order of the High Court of Gujarat dis- 
missing an election petition is, whether 
the returned candidate was not qualified 
to be chosen to fill a seat of the State 
Legislative Assembly inasmuch as he did 
not subscribe to an oath or affirmation ac- 
cording to the form set out for the pur- 
pose in the third Schedule to the Consti- 
tution as prescribed under Article 173 
thereof. 

2. The relevant facts may be stated as 
follows. The notification of the Gover- 
nor of Gujarat under Section 15 (2) of the 
Representation of the People Act of 1951 
for the purpose of election to the Gujarat 
State Legislative Assembly was issued on 
January 13, 1967. Nomination papers 
were filed by several persons including 
the returned candidate and the scrutiny 
thereof was made on January 21, 1967. 
The poll took place on February 18, 1967 
and the result declared on February 27, 
1967 showing the returned candidate win- 
ning comfortably by a margin exceeding 
3800 votes over his nearest rival. One of 
the grounds taken in the election petition 
was that immediately after the scrutiny 
of the nomination papers, the third res- 
pondent to the election petition has filed 
a written objection before the Returning 
Officer contending that the returned can- 
didate had not taken oath properly and 
on the same ground he along with res- 

ondents 2 and 4 were not qualified to 
e chosen and their nomination papers 
should be rejected. This contention was 
turned down by the Returning Officer 
and was also negatived by learned Judge 
who heard the election petition and in 
this appeal the unsuccessful petitioner has 
only pressed this ground. 

3. The relevant portion of Article 173 
of the Constitution reads as follows: — 

“A person shall not be qualified to be 
chosen to fill a seat in the Legislature of 
a State unless he 

(a) is a citizen of India, and makes and 
subscribes before some person authorised 
in that behalf by the Election Commis- 
sion an oath or affirmation according to 


N. P. Bhanvadia (Mitter J.'l A.I.R. 
the form set out for the purpose in the- 
Third Schedude; 

(b) and (c) xx xx xx." 

The Third Schedule contains various 
forms of oath or affirmation. Form VII-A, 
the relevant form for the present pur- 
pose is, as follows: 

“Form of oath or affirmation to be made 
by a candidate for election to the Legis- 
lature of State: — 

"I, A. B., having been nominated as a 
candidate to file a seat in the Legisla- 
tive Assembly (or Legislative Council), 
swear in the name of God 
do - that I will 

solemnly affirm 

bear true faith and allegiance to the 
Constitution of India as by law esta- 
blished and that I will uphold the sove- 
reignty and integrity of India.” 

4. The returned candidate had filed 
three nomination papers with three 
different proposers on January 20, 1967. 
Each of the three nomination papers 
clearly mentioned that he was a candidate 
for election to fill a seat in the Vidhan 
Sabha for the Gujarat State i. e. Legis- 
lative Assembly of the State. The nomi- 
nation paper of the returned candidate 
contained a form of oath or affirmation 
which was both in Gujarati as well as in 
English. The English form followed 
word for word Form No. VII as set out 
in the Third Schedule, to the Constitu- 
tion and the Gujarati form purported to 
set out the Gujarati translation of the 
form of oath or affirmation. Tbe relevant 
difference for the purpose of this appeal 
between the two forms lay in this that 
die words “Legislative Assembly” in the 
form in English were translated in Gujarati 
form as “Rajya Sabha” and the appel- 
lants contention before the High Court 
and before us rested solely on the use 
of this word which according to learned 
counsel went to show that the oath that 
was taken was for the purposes of filling 
a seat not in the legislative assembly of 
the State but in the Legislative Council 
of the State. At the hearing of the peti- 
tion before the High Court the return- 
ed candidate gave evidence to the effect 
that he had taken the oath not according 
to the words in the Gujarati form but 
according to the translation of the words 
m the English form rendered by the Re- 
turning Officer. The Returning Officer 
was merely called to produce some docu- 
ments but he was not put on oath nor was 
he asked any question to corroborate the 
testimony of the returned candidate. The 
High Court did not accept this testimony 
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and we see no reason to come to any 
different conclusion, 

5. We must therefore proceed on the 
basis that the returned candidate took 
the oath according to the words of the 
Gujarati form. It was argued before us 
that ‘Rajya Sabha’ means the Legislative 
Council of the State and not the Legis- 
lative Assembly of the State and conse- 
quently the oath taken did not fulfil the 
requirements of Article 173 (a) of the 
Constitution. We were not referred to 
any official translation of the expression 
“Legislative Assembly” in Gujarati. The 
word “sabha” means a gathering or a 
meeting or an assembly of persons for a 
definite purpose. Giving the word “sabha” 
the said meaning in the expression ‘Rajya 
Sabha’ it would not be possible to hold 
that the oath was not in compliance with 
the form prescribed in Article 173 (a) of 
the Constitution. No doubt by common 
parlance in many of the States in Northern 
India the expression ‘Rajya Sabha’ lias 
come to mean the Legislative Council of 
a State while the State Legislative Assem- 
bly is generally known as Rajya Vidhan 
Sabha. But in the absence of any autho- 
ritative translation of the expression 
"State Legislative Assembly” in Gujarati 
we cannot guide ourselves by the popu- 
lar rendering of the expression. In this 
connection it is necessary to mention that 
in the State of Gujarat there is no Legis- 
lative Council of the State. The legisla- 
ture consists of one house only, namely, 
the State Legislative Assembly. There 
could therefore be no misapprehension 
either in the person taking the oath or in 
the Returning Officer when he was ac- 
cepting the nomination paper with the 
oath in Gujarati form that the candidate 
who afterwards won the election was be- 
ing nominated as a candidate to fill a seat 
in the Legislative Council of the State 
and 'not in the Legislative Assembly. 

6. The High Court held that there 
was substantial compliance with the re- 
quirements of Article 173 (a) of the Con- 
stitution in the circumstances surrounding 
the making and the subscribing of the 
oath even if the compliance was not lite- 
ral. We are in full agreement with that 
view. The essential requirement of Arti- 
cle 173 (a) of the Constitution for our 
present purpose is that in order to be 
qualified to be chosen to fill a seat in the 
Legislature of a State a person (i) must 
be a citizen of India and (ii) must make 
and subscribe before a person duly au- 
thorised an oath or affirmation according 
to die form set out for the purpose in 


die Third Schedule. Form VII-A contains [ 
the following essential requirements: 

(1) The person taking the oath or 
making the affirmation must have been 
nominated as a candidate to fill a seat in 
the Legislative Assembly or Legislative 
Council; 

(2) That he will bear true faith and al-j 
legiance to the Constitution of India asj 
by law established; and 

(3) That he will uphold the sovereignty! 
and integrity' of India. 

The vital requirements, therefore, are (a) 
the securing of a nomination, and (b) dec- 
laration of bearing true faith and allegi- 
ance to the Constitution and a promise 
to uphold die sovereignty and integrity 
of India. The securing of a nomination 
precedes the making of a declaration. The 
real purpose of the oath is that the per- 
son concerned must give an undertaking 
to bear true faith and allegiance to the 
Constitution and uphold the sovereignty 
and integrity of India. This is brought 
out by the Statement of Objects and Rea- 
sons to the Bill No. 1 of 1963 seeking 
to amend Articles 19, 84 and 173 of the 
Constitution. The Statement of Objects 
and Reasons notes the recommendation of 
the Committee on National Integration 
and Regionalism and its view “that every 
candidate for the membership of a State- 
Legislature or Parliament, and every as- 
pirant to, and incumbent of, public office 
should pledge himself to uphold the Con- 
stitution and to preserve the integrity and 
sovereignty of the Union and that forms 
of oath in the Third Schedule to the Con- 
stitution should be suitably amended for 
the purpose”. The Bill proposed to give- 
effect to the recommendation by amend- 
ing Clauses (2), (3) and ( 4 ) of Article 19 
as also Articles 84 and 173 and the forms 
of oath in the Third Schedule. The words- 
in the form of oath in Form VII-A. 

"I will uphold the sovereignty and in- 
tegrity of India” 

were inserted by the Constitution 
Fifteenth Amendment Act 1963 giving 
effect to the view of the said Committee. 

7. As the essential requirements of 
the oath given in the form in the Third 
Schedule were not deviated from in the 
Gujarati form used in this case, we can- 
not hold that the oath subscribed in this 
case was not in compliance with Arti- 
cle 173 merely because of the popular 
meaning of the expression ‘Rajya Sabha’. 

8. The real question is, whether the 
deviation, if any, from the form of oath 
in English as contained in the Third Sche- 
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dale is so vital as to lead to the conclu- 
sion that no proper oath was taken by 
the returned candidate. There have been 
many instances where this Court has held 
that a substantial compliance with the 
statute or with the rules framed there- 
under is enough even if there be no lite- 
ral compliance and in our view, there is 
no reason to adopt a different line of rea- 
soning in the construction and interpreta- 
tion of the Constitution. In all such cases, 
one must consider the real purpose of the 
provision whether statutory or constitu- 
tional to find out whether notwithstanding 
the apparently mandatory form of the 
words used any deviation therefrom was 
to be struck down. 

9. One of the questions which came 
up for consideration in Karnaraja Nadar 
v. Kunju Thevar, 1939 SCR 583= (AIR 
1958 SC 687) was whether the election 
petition ought to have been rejected mere- 
ly because the deposit provided for under 
Section 117 of the Representation of the 
People Act was made in favour of the 
Election Commission and not in favour 
of the Secretary to the Election Commis- 
sion as provided for in the said section. 
Turning down the argument advanced for 
rejecting the election petition it was ob- 
served: 

"What is of the essence of the provi- 
sion contained in Section 117 is that the 
petitioner should furnish security for the 
costs of the petition, and should enclose 
along with the petition a Government 
Treasury receipt showing that a deposit 
of one thousand rupees has been made by 
him either in a Government Treasury or 
in the Reserve Bank of India, is at the 
disposal of the Election Commission to he 
utilised by it in the manner authorised 
by law " 

In Murarka Radhey Shyam v. Roop Singh, 
(1964) 3 SCR 573= (AIR 1964 SC 1545) 
one of the points urged against the peti- 
tioner was that there was non-compliance 
with the provisions of Section 81 (3) of 
the Representation of the People Act be- 
cause the copy of the election petition 
served on the appellant was not a true 
copy of the original filed before the Elec- 
tion Commission. Rejecting the said con- 
tention it was said: 

“ the word "copy'* in sub-sec- 

tion (3) of Section 81 does not mean an 
-absolutely exact copy, but means that the 
copy shall be so true that nobody can by 
any possibility misunderstand it." 

To the similar effect is the judgment in 
<Sh. Subbarao v. Member. Election Tribu- 


N. P. Bhanvadia (Mitter J.) A. LB. 
nal, Hyderabad, (1964) 6 SCR 213= (AIR 
1964 SC 1027). 

10. In State of U. F- v. Manbodhan 
Lai Srivastava, 1958 SCR 533= (AIR 1957 
SC 912) one of the contentions urged on 
behalf of the respondent who was reduc- 
ed in rank after departmental enquiry, 1 
was that the order of the Government 
was invalid for non-compliance with the 
provisions of Article 320 (3) (c) of the 
Constitution which read literally made it 
obligatory for the Government of India 
or a Government of a State to consult 
the Union Public Service Commission or 
the State Public Service Commission on 
all disciplinary matters affecting a person 
in service of the State. In turning down 
the above it was observed by this Court: 

" . . . the use of the word “shall” in 

statute, though generally taken in a man- 
datory sense, does not necessarily mean 
that in every case it shall have that effect, 
that is to say, that unless the words of 
the statute are punctiliously followed, the 
proceeding, or the outcome of the pro- 
ceeding, would be invalid.” 

In State of Punjab v. Sat Pal Dang and 
State of Punjab v. Dr. Baldev Perkash, 
Civil Appeals Nos. 1427 & 1428 of 1968, 
D/- 30-7-1968= (reported in AIR 1969 
SC 903) one of the points canvassed be- 
fore this Court was, whether the certifi- 
cate by the Deputy Speaker on a Money 
Bill was sufficient compliance with Arti- 
cle 199 (4) of the Constitution which pro- 
vides that: 

"There shall be endorsed on every 
Money Bill when it is transmitted to the 
Legislative Council under Article 198, 
and when it is presented to the Governor 
for assent under Article 200, the certifi- 
cate of the Speaker of the Legislative 
Assembly signed by him that it is a 
Money Bill.” 

It was contended that the provisions of 
the above clause were mandatory and 
only the Speaker of the Legislative As- 
sembly could sign the Money Bill. It 
was pointed out by this Court that the 
Speaker was not present when the Bills 
were passed and under Article 180 ( 2 ) 
the Deputy Speaker could act as the 
Speaker when the latter was absent. This 
Court proceeded to examine the several 
tests to determine when the provisions of 
a statute might be treated as mandatory 
and when not, and emphasis was laid on 
one of the distinctions, namely, in cases 
where strict compliance was necessary to 
be a condition precedent to the validity 
of the act itself, the neglect to perform, 
it as indicated was fatal. r , < 
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11. The above cases are sufficient to 
show that non-compliance with the pro- 
visions of a statute or Constitution will 
not necessarily render a proceeding in- 
valid if by considering its nature, its de- 
sign and the consequences which follow 
from its non-observance one is not led to 
the conclusion that the legislature or the 
constitution-makers intended that there 
should be no departure from the strict 
words used. 

12. In this case, as we have already 
noted, the essential requirement of Arti- 
cle 173 read with Form VH-A was that 
the person talcing the oath or making the 
affirmation would bear true faith and al- 
legiance to the Constitution and uphold 
the sovereignty and integrity of India. 
The words which precede this portion are 
merely descriptive of the person and of 
his nomination as a candidate. It is rea- 
sonable to think that a mere misprint in 
the form of the oath or a mere inaccu- 
racy in Tendering the expression “Legisla- 
tive Assembly” in Gujarati would not be 
fatal to the election of candidate, if other- 
wise valid. 

13. In the result the appeal fails and 
is dismissed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 769 
(V 57 C 161) 

(From: Punjab)* 

S. M. SIKRI AND R. S. HEGDE, JJ. 

Durga Prasad, Appellant v. The Chief 
Controller of Imports and Exports and 
others, Respondents. 

Civil Appeal No. 1116 of 1965, D/- 22- 
11-1968. 

Constitution of India, Articles 226 and 
227 — Mandamus and Certiorari — 
Laches — Even where there is an alleg- 
ed breach of fundamental rights the grant 
of relief is discretionary — Such discre- 
tion has to be exercised judiciously and 
reasonably. 

Where an applicant for an Import 
licence in 1959 received a licence only 
for a fraction of the amount for which he 
bad asked for, chooses to wait and comes 
to a Court in 1964 requesting for a writ 
of mandamus even if his fundamental 
rights are involved, the matter is still in 
the discretion of the High Court, and the 

"(Civil Writ No. 498-D of 1964, D/- 26- 

8-1964 — Punj.) 
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High Court in its discretion can refuse 
the issue of a writ because of the laches 
of the applicant. When the exchange posi- 
tion and Government policy with regard 
to International Trade varies from 
year to year, it would be odd for the 
Court to issue a Writ in 1968 for alleged 
defaults of the Government in the years 
1959 or 1962. In such matters it is essen- 
tial that the person aggrieved should ap- 
proach the High Court after exhausting 
his other legal remedies with utmost 
expedition. Civil Appeal No. 140 of 1964, 
D/- 22-9-1964 (SC), Rel. on; AIR 1969 SC 
329 and AIR 1967 SC 1450, Expl. 

(Paras 6, 7) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 329 (V 56)= 

Civil Appeals Nos. 825 to 851 of 
1968, D/- 22-8-1968, Maharashtra 
State Road Transport Corporation 
v. Shri Balwant Regular Motor 
Service, Amravati 5 

(1967) AIR 1967 SC 1450 (V 54)= 

1968-1 SCJ 364, Moon Mills Ltd. 

V. Industrial Corut Bombay 5 

(1964) Civil Appeal No. 140 of 1964, 

D/- 22-9-1964 (SC), Smt. Narayani 
Debi Khaitan v. State of Bihar 4 

Mr. M. C. Chagla, Senior Advocate, 
(M/s. Sardar Bahadur, Ajit Prasad Jain, 
Vishnu B. Saharya and Miss Yougindra 
Kaushalani, Advocates, with him), for Ap- 
pellant; Dr. V. A. Seyid Muhammad, 
Senior Advocate (Mr. S. P. Nayar, Advo- 
cate, with him), for Respondents. 

The following Judgment of the Court 
wa s del ivered by 

SIKRI, J.: — The appellant, Durga Pra- 
shad, filed a petition under Article 226 
of the Constitution against the respon- 
dents. The High Court of Punjab, Circuit 
Bench, Delhi, dismissed the petition in 
limine. Thereupon the appellant applied 
for a certificate under Article 133 (1) (a) 
of the Constitution. The High Court 
gave this certificate on the ground that 
the value of the subject-matter directly 
involved in the petition exceeds Rupees 
20 , 000 /-. 

2. In our opinion this appeal must 
fail on the ground that the petition under 
Article 226 of the Constitution was filed 
after great delay. The relevant facts are 
as under. The appellant was carrying 
on business of export and import, and ex- 
ported goods of the value of Rupees 
8,10,325/-, F. O. B. value, Rupees 
8,03,530.45, during the period August 25, 
1958 to September 29, 1958. On Novem- 
ber 12, 1958, the appellant applied for an 
import licence for art silk yam of the 
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F, O. B. value of Rs. 8,03,530.45 Np. under 
the Export Promotion Scheme. The Ex- 
port Promotion Scheme was discontinued 
with effect from March 6, 1959. On 

October 9, 1959, import licence of the 
value of Rs. 3,27,841/- only was issued 
to the appellant by the Joint Chief Con- 
troller of Imports and Exports, Bombay. 
His appeal against this order was reject- 
ed by the Joint Chief Controller on 
March 4, 1960. It is alleged by the ap- 
pellant that he was not given a hearing. 
The appellant filed a second appeal to 
the Chief Controller of Imports and Ex- 
ports, and this was dismissed on April 22, 
1961. Here again it is alleged that no 
hearing was given to the appellant. He 
Bled a representation against the order 
dated April 22, 1961, and on that repre- 
sentation a supplementary import licence 
for import of art silk yam of the value 
of Rs. 30,000/- was issued to the ap- 
pellant. This exhausted all the remedies 
he had under para 85 of the order relat- 
ing to the Export Promotion Scheme, but 
he instead of filin g a writ chose to wait 
The appellant apparently approached the 
Minister of International Trade by letter 
dated April 6, 1964 — this is the letter 
referred to in the letter of the Private Secs 
retaxy to the Minister of International 
Trade — and the Private Secretary, vide 
his letter dated April 16, 1964, wrote to 
him saying that his letter had been pass- 
ed on to the Chief Controller of Imports 
and Exports, New Delhi, and if so desir- 
ed the appellant may see him in the mat- 
ter. Apparently the Chief Controller 
invited him and on June 22, 1964, he 
was informed that no further licence 
would be issued to him. On August 24, 
1964, the appellant filed the petition 
above-mentioned in the High Court. 
No explanation has been given in the 
petition for the delay in filing die peti- 
tion and it has not been explained what 
the appellant was doing between March 
5, 1962, when the supplementary licence 
was issued, and April 6, 1961. 

3. It is well settled that the relief 
under Article 226 is discretionary, and one 
ground for refusing relief under Arti- 
cle 226 is that the petitioner has filed the 
petition after delay for which there is no 
satisfactory explanation. 

4. Gajendragadkar, C. J., speaking for 
the Constitution Bench, in Suit. Narayani 
Debi Khaitan v. State of Bibar, Civil Ap- 
peal No. 140 of 1964, D/- 22-9-1964 (SC), 
observed: 


'It is well settled that under Arti- 
cle 220, the power of die High Court to 
issue an appropriate writ is discretionary. 
There can be no doubt that if a citizen 
moves the High Court under Article 220 
and contends that his fundamental rights 
have been contravened by any executive 
action, the High Court would naturally 
like to give relief to him; but even in 
such a case, if die petitioner has been 
guilty of laches, and there are other rele- 
vant circumstances which indicate that it 
would be inappropriate for the High 
Court to exercise its high prerogative 
jurisdiction in favour of the petitioner, 
ends of justice may require that the High 
Court should refuse to issue a writ. There 
can be litde doubt that if it is shown that 
a party moving the High Court under 
Article 22B for a writ is, in substance, 
didming a relief which under the law of 
limitation was barred at the time when 
the writ petition was filed, the High Court 
would refuse to grant any relief in its 
writ jurisdiction. No hard and fast rule 
can be laid down as to when die High 
Court should refuse to exercise its juris- 
diction in favour of a party who moves 
it after considerable delay and is other- 
wise guilty of laches. That is a matter 
which must be left to the discretion of 
the High Court and like all matters left 
to the discretion of the Court, in this 
matter too discretion must be exercised 
judiciously and reasonably." 

5. Relying on the judgment of this 
Court in Maharashtra State Road Trans- 
port Corporation v. Shri Balwant Regular 
Motor Service, Amravati, Civil Appeals 
Nos. 825 to 851 of 1968, D/- 22-8-1968= 
(AIR 1969 SC 829) the learned counsel 
lor the appellant contends that the delay 
should not debar him from seeking relief 
because the respondents have not suf- 
fered in any manner because of die de- 
lay. In this case Ramaswami, J., speak- 
ing for the Court, referred to an earlier 
decision in Moon Mills v. Industrial 
Court Bombay, AIR 1967 SC 1450 at pp. 
1453-1454. In that case Ramaswami, J, 
speaking for the Court, observed: 

“It is true that the issue of a writ of 
certiorari is largely a matter of sound dis- 
cretion. It is also true that the writ will 
not be granted if there is such negligence 
or omission on the part of the applicant 
to assert his right as, taken in conjunction 
with the lapse of time and other circum- 
stances, causes prejudice to the adverse 
party. The principle is to a great extent, 
though not identical with, s imilar to the 
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exercise of discretion in tie Court of 
Chancery.” 

It would be noticed that Ramaswami, J., 
had first examined the question of delay 
and came to a finding that in fact there 
was no delay. Ramaswami, J., observed: 

“On behalf of the respondent Mr. B. 
Sen, however, pointed out that the con- 
duct of the appellant does not entitle it 
to the grant or a writ, because it has 
been guilty of acquiescence or delay. It 
was pointed out that the award of Mr. 
Bhat was given on April 25, 1958, but an 
application to the High Court for grant 
of a writ was made long after on Novem- 
ber 16, 1959. We do not think there is 
any substance in this argument, because 
the second respondent had made an ap- 
plication, dated August 19, 1958 to the 
Labour Court for enforcement of the 
award and the appellant had contested 
that application by a written statement, 
dated September 15, 1958. The Labour 
Court allowed the application on August 
4, 1959 and the appellant had preferred 
an appeal to the Industrial Court on 
August 31, 1959. The decision of the 
Industrial Court was given on October 
24, 1959 and after the appeal was dis- 
missed the appellant moved the High 
Court for grant of a writ on November 
16, 1959.” 

6. The appellant in this case had 
claimed a mandamus or a direction to the 
respondents to issue to the appellant im- 
port licence for art silk yam of the value 
of Rs. 8,03 ,530.45. It is well known that 
the exchange position of this country and 
the policy of the Government regarding 
International Trade varies from year to 
year and it would be rather odd for this 
Court to direct that an import licence be 
granted in the year 1968 in respect of al- 
leged defaults committed by the Govern- 
ment in 1959 or 1962. In these matters it 
is essential that persons who are aggriev- 
ed by orders of the Government should 
approach the High Court after exhaust- 
ing the remedies provided by law, rule 
or order with utmost expedition. 

7. The learned counsel for the appel- 
lant contends that this matter involved 
fundamental rights and this Court at least 
should not rehise to give relief on the 
ground of delay. But we are exercising 
our jurisdiction not under Article 32 but 
under Article 226, and as observed by 
Gajendragadkar, C. J,, in the passage ex- 
tracted above, even in the case of alleged 
breach of fundamental rights the matter 
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must be left to the discretion of the High 
Court 

_ 8. In the result the appeal fails. Par- 
ties will bear their own costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 771 
(V 57 C 162) 

(From: Andhra Pradesh) 0 
J. C. SHAH, A. N. GROVER, JJ. 

The State of Andhra Pradesh, Appel- 
lant v. Kokldligada Meeraiah and another, 
Respondents. 

Criminal Appeal No. 207 of 1967, D/- 
28-11-1968. 

Criminal P. C. (1898), Sections 403 and 
107 — Principle of issue estoppel — Ap- 
plicability — Proceeding under Sec. 107 
on basis of specific incident — Rejection 
of evidence — Subsequent trial in respect 
of that incident is not barred — Constitu- 
tion of India, Article 20 (2) — Criminal 
Revn. Petn. No. 735 of 1965, D/- 17-4- 
1967 (AP), Reversed. 

The rule of issue estoppel prevents reli- 
tigation of the issue which has been de- 
termined in a criminal trial between the 
State and the accused. If in respect .of 
an offence arising out of a transaction a 
trial has taken place and the accused has 
been acquitted, another trial in respect 
of the offence alleged to arise out of that 
transaction or of a related transaction 
which requires the Court to arrive at a 
conclusion inconsistent with the conclu- 
sion reached at the earlier trial is prohi- 
bited by the rule of issue estoppel. 

(Para 12) 

However, the rejection of evidence 
given in the proceeding to sustain an 
order for binding over certain persons 
to keep the peace does not preclude their 
trial in respect of the specific incident 
which together with the other incident 
is sought to be made the basis of the 
order of binding them over. The primary 
issue in the binding over proceeding is 
whether there is any apprehension of the 
breach of peace or disturbance of public 
tranquillity which necessitates the passing 
of the binding over order. There is no 
trial for any offence in such proceeding 
and there is no order of conviction or 
acquittal The rule of issue estoppel 

°(CriminaI Revn. Petn. No. 735 of 1965, 

D /- 17-4-1967— AP.) 

CN/CN/G210/68/SNV/P 
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cannot be extended so as to prevent evi- 
dence which is given in the binding over 
proceeding being adduced in trial. Cri- 
minal Revn. Petn. No. 735 of 1965, D/- 
17-4-1967 (AP), Reversed. (Para 12) 
Cases Referred: Chronological Paras 
(1968) Cri App. Nos. 15 & 35 of 
1967, D/- 16-10-1963= (1969) 1 
SCVVR 29, Asstt. Collector of 
Customs v. R. L. Malwani 10, 13 
(1968) Cri App. No. 185 of 1966, 

D /- 25-10-1968= (1969) 2 SCWR 
109, Lalta v. State of U. P. 10 

(1965) AIR 1965 SC 87 (V 52)= 

1964-7 SCR 123= 1965 (1) Cri LJ 
120, Manipur Administration V. 

V. Thockchom Bira Singh 3, 10 

(1964) 1964 AC 1254= 1964-2 WLR 
1145, Connelly v. Director of 
Public Prosecution 11> 12 

(1961) Criminal Appeal No. 141 of 
1960, D/- 7-2-1961 (SC), Banwari 
Godara v. State of Rajasthan 
(1956) AIR 1956 SC 415 (V 43)= 

1936 Cri LJ 805, Pritam Singh v. 

State of Punjab 

(1950) 1930 AC 458= 66 TLR (Pt 2) 

254, Sambasivam v. Public Prose- 
cutor, Federation of Malaya 
(1948) 332 US 575= 92 L Ed 180, 

Seal Form v. United States 
77 CLR 511, King v. Wilkes 
Mr. P. Ram Reddy Sr. Advocate, (Mr. 
A. V. V. Nair, Advocate, with him) for 
Appellant; Mr. G. S. Rama Rao, Advo- 
cate, for Respondents. 

The following Judgment of the Court 
was delivered by 

SHAH, J.: — K. Meerayya, K Venka- 
tanarayana — respondents in this appeal 
— ana two others were charged before 
the Judicial Magistrate, End Class, Ava- 
nigadda, for offences under Sections 323 
and 324, Indian Penal Code for volunta- 
rily causing injuries to Seetharamayya and 
Veeraraghavayya on June 22, 1964. The 
Trial Magistrate convicted Meerayya and 
Venkatanarayana - — the first under the 
offence under Section 324 and the second 
for the offence under Section 323, Indian 
Penal Code. In appeal to the Court of 
Session, Krishna Division, at Machilipat- 
nam, the order was confirmed. The High 
Court, in exercise of its revisions! juris- 
diction, set aside the order of conviction 
and sentence. The State of Andhra Pra- 
desh has appealed to this Court, with 
special leave. 

2. The case raises a question of some 
importance in the administration of jus- 
tice. The findings recorded by the Trial 


9 


8 


10 

12 


Magistrate and confirmed by the Sessions 
Judge were that the respondents had com- 
mitted assault upon Seetharamayya and 
Veeraraghavayya and that they could in 
law be properly convicted. But it was 
Urged that there was a bar against prose- 
cution of the two accused Meerayya and 
Venkatanarayana because of the “princi- 
ple of issue estoppel”. The plea is raised 
on die ground that the Station House 
Officer, Kodur Police Station, had insti- 
tuted proceedings in the Court of the 
Sub-Divisional Magistrate, Bandat, under 
Section 107, Code of Criminal Procedure, 
against 96 persons, amongst whom were 
the two respondents, and an order under 
Section 112, Code of Criminal Procedure 
Was made stating that the persons named 
therein were indulging in acts of violence 
involving breach of public peace and 
tranquillity in the village of Salempalam 
and were endangering peace in the vil- 
lage, and that they had formed themsel- 
ves into a party and were thereby disturb- 
ing the public peace and tranquillity by 
committing acts of violence, and on that 
account they were required to show cause 
why each person named should not exe- 
cute a bond for keeping the peace for a 
period of one year in the sum of Rupees 
1000/- with two sureties in a like amount 
each. In the order requiring the parties 
to show cause four incidents were refer- 
ed to — the first of which is material. It 
was recited that on 22-6-1964, eleven per- 
sons including the two respondents had 
beaten Seetharamayya and Veeraragha- 
vayya with crow bars and sticks, and a 
Case in Crime No. 20/64 under Sections 
148, 823 and 325, Indian Penal Code had 
been registered and was being investigat- 
ed. The Sub-Divisional Magistrate held 
an inquiry and was of the view that since 
the evidence led in support of the first 
incident was not supported by reliable evi- 
dence, and there were inherent discre- 
pancies in the testimony of the witnesses 
and the recitals in the complaint, the 
first incident was not proved against any 
of the eleven persons. 

3. It was urged that the order of the 
Sub-Divisional Magistrate holding that 
the respondents were not concerned in 
the incident had become final and It 
Was not open to the Judicial Magistrate, 
Und Class, Avanigadda, to hold a trial 
against the respondents in respect of the 
same incident. The Trial Magistrate re- 
jected the plea, and the Sessions Judge 
agreed with him. But in the view of 
the High Court since in die proceeding 
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under S. 107 of the Code of Criminal Pro- 
cedure the incident which was made the 
subject-matter of the complaint against 
the respondents in the Court of the Judi- 
cial Magistrate was one of the incidents 
relied upon and was held not proved, it 
was not open to the State to commence 
or continue a prosecution against the res- 
pondents in respect of the same incident 
In so holding, the High Corut held that 
on the principle of "issue estoppel” ap- 
proved by this Corut in Manipur Admi- 
nistration v. Tholcchom, Bira Singh, (1964) 
7 SCR 123= (AIR 1965 SC 87), so long 
as the finding, that the respondents were 
not concerned in the incident, was not 
set aside by appropriate proceeding, no. 
prosecution or any allegation legally in- 
consistent with that finding could be 
commenced against the respondents. 

4. Counsel for the State contended 
that the rule of issue estoppel is incon- 
sistent with the statutory provisions con- 
tained in Section 403 of the Code of Cri- 
minal Procedure, and cannot be resorted 
to in criminal trials and that in any event 
the rule of issue estoppel had no applica- 
tion, since there was no “previous trial” 
of the respondents for any offence alleg- 
ed to arise out of the incident in respect 
of which they were tried. It was urged 
that it was not the law even recognised 
by the Australian Courts where the rule 
of issue estoppel had its origin that evi- 
dence on which a criminal proceeding 
was held cannot be utilised in any subse- 
quent proceeding between the same par- 
ties. 

5. The first contention raised by coun- 
sel for the State cannot be entertained in 
view of a large body of authority in this 
Court. If the matters were res integra, the 
argument that the Courts cannot travel 
outside the terms of the Code of Criminal 
Procedure and extend the rule of autre- 
fois acquit incorporated in Section 403 of 
the Code of Criminal Procedure may 
have required serious consideration. 

6. The following important rules 
emerge from the terms of Section 403 of 
Code of Criminal Procedure: 

(1) An order of conviction or acquittal 
in respect of any offence constituted by 
any act against or in favour of a person 
does not prohibit a trial for any other 
offence constituted by the same act which 
he may have committed, if the Court 
trying the first offence was incompetent 
to try that other offence. 

(2) If in the course of a transaction 
several offences are committed for which 


separate charges could have been made, 
but if a person is tried in respect of some 
of those charges, and not all, and is ac- 
quitted or convicted, he may be tried 
for any distinct offence for which at the 
former trial a separate charge may have 
been, but was not, made. 

(3) If a person is convicted of any of- 
fence constituted by any act, and that act 
together with the consequences which re- 
sulted therefrom constitute a different 
offence, he may again be tried for that 
different offence arising out of the conse- 
quences if the consequences had not hap- 
pened or were not Imown to the Court 
to have happened, at the time when he 
was convicted. 

(4) A person who has once been tried 
by a court of competent jurisdiction for 
an offence and has Deen either convicted 
or acquitted shall not be tried for the 
same offence or for any other offence ari- 
sing out of the same facts, for which a 
different charge from the one made 
against him might have been made or 
for which he might have been convicted 
under the Code of Criminal Procedure. 

7. Section 403 of the Code of Crimi- 
nal Procedure enacts the rule of autre- 
fois acquit and autrefois convict appli- 
cable to criminal trials. The rule is that 
So long as an order of acquittal or con- 
viction at a trial held by a Court of com- 
petent jurisdiction of a person charged 
with committing an offence stands, that 
person cannot again be tried on the same 
facts for the offence for which he was 
tried or for any other offence arising 
therefrom. But the rule of issue estoppel 
in criminal trials evolved by the High 
Court of Australia and approved by the 
Judicial Committee has been applied to 
criminal trials in India, apart from the 
terms of Section 403 of the Code of Cri- 
minal Procedure. 

8. Lord McDermott in Sambasivam 
V. Public Prosecutor, Federation of 
Malaya, 1950 AC 458 observed at p. 479: 

“The effect of a verdict of acquittal 
pronounced by a competent court on a 
lawful charge and after a lawful trial is 
not completely stated by saying that the 
person acquitted cannot be tried again 
for the same offence. To that it must be 
added that the verdict is binding and 
conclusive in all subsequent proceedings 
between the parties to the adjudication. 
The maxim “Res judicata pro veritate 
accipitur” is no less applicable to crimi- 
nal than to civil proceedings. Here, the 
appellant having been acquitted of the 
first trial on the charge of having am- 
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munition in his possession, the prosecu- 
tion was bound to accept the correctness 
of that verdict and was precluded from 
taking any step to challenge it at the 
second trial And the appellant was no 
less entitled to rely on his acquittal in so 
far as it might be relevant in his defence. 
That it was not conclusive of his inno- 
cence on the fire-arm charge is plain, but 
it undoubtedly reduced in some degree 
the weight of the case against him, for 
at the first trial the facts proved in sup- 
port of one charge were clearly relevant 
to the other having regard to the circum- 
stances in which the ammunition and 
revolver were found and the fact that 
they fitted each other." 

In Sambasivam’s case, 1930 AG 458 the 
appellant was tried for the offence of be- 
ing in possession of amm unition in viola- 
tion of Reg. 4 (1) (b) of the Emergency 
(Criminal Trials) Regulations, 1948. He 
was acquitted of the charge. Later he 
was tried for the offence of carrying a 
fire-arm contrary to Regulation 4 (1) (a) 
of the Emergency Regulations ana was 
convicted by the Supreme Court of the 
Federation of Malaya. An appeal was 
carried to the Judicial Committee and 
the legality of the conviction was chal- 
lenged on the grounds, inter alia, that so 
long as the order of acquittal in respect 
of the carrying of ammunition stood, the 
facts proved in support of that charge 
were in the circumstances of the case 
clearly relevant to the second charge, and 
the appellant was entitled to rely upon 
the acquittal in so far as it was relevant 
to his defence. The plea so raised was 
accepted by the Judicial Committee. 

9. In Pritam Singh v. The State of 
Punjab, AIR 1956 SC 415 this Court held 
that where a person has been tried under 
Section 19 (f) of the Arms Act and is 
acquitted because the prosecution has 
failed to establish the possession of a 
revolver by the accused as alleged, in a 
subsequent trial of the offence of mur- 
der, where the possession of the revolver 
was a fact in issue which had to be esta- 
blished the prosecution could not ignore 
the finding at the previous triaL 

10. In several later judgments of this 
Court the principle of issue estoppel has 
received approval: 1964-7 SCR 123 — 
(AIR 1965 SC 87), Banwari Godara v. 
The State of Rajasthan, Cri. App. No. 141 
of 1960, D/- 7-2-1961 (SC), Lalta v. The 
State of U. P., Cri. App. No. 185 of 1966, 
D/- 25-10-1968 = (reported in 1969-2 SC 
WR 109). It was also accepted in the 


Assistant Collector of Customs v. R. L. 
Malwani. Cri. App. Nos. 15 and 35 of 
1967, D/- 16-10-1968 = (reported in (1969) 
1 SCWR 29). It is too late now to make 
a departure from the rule accepted by 
this Court. In the American Courts also 
the rule of issue estoppel has received 
approval: Sealfonn v. United States, (1948) 
832 US 575. 

11. It is tree that in Connelly v. Direc- 
tor of Public Prosecution, 1964 AC 1254 
decided by the House of Lords there was 
some difference of opinion amongst the 
Law Lords as to the applicability of the 
rule to criminal trials in the English 
Courts. Our Criminal jurisprudence is 
largely founded upon the basic rules of 
English Law though the procedure is 
somewhat different. Trials by jury have 
been practically abolished and the cases 
are being tried by Judges. Several charges 
arising out of the same transaction can 
be tried under the Code of Criminal 
Procedure together at one trial, and spe- 
cific issues are always raised and deter- 
mined by the Courts. Under the English 
system of administration of criminal law, 
trials for serious offences are held with 
the aid of the jury and it is frequently 
impossible to determine with certitude 
the specific issues on which the verdict 
of the jury is founded. In criminal trials 
under the Code of Criminal Procedure, 
there is no uncertainty in the determina- 
tion of issues decided. Difficulties envi- 
saged in Connelly’s case, 196-4 SC 3254, 
in the application of the rule of issue 
estoppel do not therefore arise under our 
system. 

12. But it is necessary to notice the 
true basis of the rule. Dixon, J., in the 
King v. Wilkes, 77 CLR 511 observed at 
pp. 518-519: 

“......it appears to me that there is 

nothing wrong in the view that there is 
an issue estoppel, if it appears by record 
of itself or as explained by proper evi- 
dence, that the same point was deter- 
mined in favour of a prisoner in a pre- 
vious criminal trial which is brought in 
issue on a second criminal trial of the 
Same prisoner, x x x There must be a 
p rior p roceeding determined against the 
Crown necessarily involving an issue 
which again arises in a subsequent pro- 
ceeding by the Crown against the same 
prisoner. The allegation of the Crown 
in the subsequent proceeding must itself 
be inconsistent with the acquittal of 
the prisoner in the previous proceed- 
ing. But if such a condition of 
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affairs arises I see no reason why the 
ordinary rules of issue estoppel should 
not apply. Such rules are not to be con- 
fused with those of res judicata, which 
in criminal proceedings are expressed in 
the pleas of autrefois acquit and autre- 
fois convict. They are pleas which are 
concerned with the judicial determination 
of an alleged criminal liability and in the 
case of conviction with the substitution 
of a new liability. Issue estoppel is con- 
cerned with the judicial establishment of 
a proposition of law or fact between 
parties. It depends upon well-known 
doctrines which control the relitigation of 
issues which are settled by prior litiga- 
tion.” 

The rule, does not predicate that evi- 
dence given at one trial against the ac- 
cused cannot again be given in the trial 
of the accused for a distinct offence. As 
Lord Morris of Borth — y — Gest observ- 
ed in Connelly’s case, 1964 AC 3254 at 
p. 1325: 

“ there is no rule or principle to 

the effect that evidence which has first 
been used in support of a charge which 
is not proved may not be used to support 
a subsequent and different charge, x X 
x x” 

Can it be said in the present case that 
there has been a trial of the accused on 
an issue in a prior litigation, and an at- 
tempt is made to relitigate the same? It 
may be recalled that the respondents 
were not tried at any criminal trial in 
the previous case. The earlier proceed- 
ing was for binding over the respondents 
and 94 others to keep the peace on the 
case that it was apprehended that they 
were likely to commit breach of peace or 
disturb public tranquillity. The primary 
issue which the Court was called upon 
to determine was whether there was any 
apprehension of the breach of peace or 
disturbance of public tranquillity which 
necessitated the passing of the order re- 
quiring the respondents and others to 
give security. It is true that in support 
of that order the Station House Officer 
in his report had relied upon four inci- 
dents, one of which specifically set out 
the details which formed the subject- 
matter of the trial from which the pre- 
sent appeal arises. But there was no trial 
of the respondents for an offence in the 
earlier proceeding and there was no order 
of conviction or acquittal. The rule of 
issue estoppel cannot in our judgment, 
be extended so as to prevent evidence 
which was given in the previous proceed- 


ing and which was held not sufficient to 
sustain the order for being used in sup- 
port of a charge of an offence which the 
State seeks to make out. The rule of 
issue estoppel prevents relitigation of the 
issue which has been determined in a 
criminal trial between the State and the 
accused. If in respect of an offence 
arising out of transaction a trial has 
taken place and the accused has been 
acquitted, another trial in respect of the 
offence alleged to arise out of that tran- 
saction or of a related transaction which 
requires the Court to arrive at a conclu- 
sion inconsistent with the conclusion 
reached at the earlier trial is prohibited 
by the rule of issue estoppel. In the pre- 
sent case, there was no trial and no ac- 
quittal. The rejection of evidence given 
in the earlier proceeding to sustain an 
order for binding over the respondents 
to keep the peace does not preclude the 
trial of the respondents in respect of the 
specific incident which together with the 
other incident was sought to be made 
the basis of the order of binding over 
the respondents. 

13. This Court in It. L. Malwanzs 
case, Cri. App. Nos. 15 and 35 of 1967, 
D/- 16-10-1968 = (reported in (1969) 1 
SCWR 29) declined to apply the rule of 
issue estoppel to a case arising under die 
Sea Customs Act in which there was an 
inquiry held by the Collector of Customs 
and a criminal prosecution was then 
filed. 

14. In our Judgment, the High Court 
was in error in holding that the respon- 
dents could not be tried and convicted of 
offences under Section 324 and 323 I. P. 
Code because in the earlier proceeding 
under Section 107 of the Code of Crimi- 
nal Procedure, evidence with regard to 
the incident out of which offences which 
are the subject-matter of the present ap- 
peal was taken, and was regarded as in- 
sufficient to sustain the order. 

15. The appeal is allowed, and the 
order passed by the High Court is set 
aside. As, however, the sentences pass- 
ed by the learned Trial Magistrate and 
confirmed by the Court of Session were 
of short duration and the respondents 
have been released on bail we do not 
think that they should be called upon 
to undergo the remaining sentences. We 
reduce the sentences of imprisonment to 
the period already undergone. The ap- 
peal is allowed and the order of the 
Sessions Court is restored subject to 
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the modification in the sentence of im- 
prisonment 

Appeal allowed. 


AIR 1970 SUPREME COURT 770 
(V 57 C 163) 

(From: Rajasthan) 

M. HIDAYATULLAH, C. J„ A N. 

GROVER, A N. RAY, P. JAGAN- 
MOHAN REDDY AND I. D. DUA JJ- 

M. C. Agarwal and another. Petitioners 
v. State of Rajasthan and others, Respon- 
dents. 

Writ Feta. No. 33 of 1968, D/- 25-11- 
1969. 

Constitution of India, Articles 32 and 
145 • — Supreme Court Rules 1966, O. 11, 
It 1 — Conduct of petitioners — Refusal 
to swear affidavit in support of allegations 
in petition — Effect 

Petitioners seeking declaration that they 
were duly selected for Rajasthan Higher 
Judicial Service — Allegations in peti- 
tion that they were selected as direct re- 
cruits (by Selection Committee) under R. 7 
of Rajasthan Higher Judicial Service Rules 
1955 — Allegations in petition contradic- 
ting records maintained by High Court — 
Petitioners asked to swear affidavit before 
Court that they were selected or to point 
out to Court some record in which the 
fact that they were selected was noted — 
Petitioners not swearing affidavit but still 
maintaining that they could do so by 
argument — Held, that the conduct of 
the petitioners was unscrupulous and un- 
worthy, as they continued to maintain 
that they were selected and to insinuate 
that the record of High Court was not 
to be trusted. (Para 9) 


The following Judgment of the Court 
was delivered by 

HIDAYATULLAH, C. J.:— By this 

petition, the two petitioners who are 
advocates and were aspirants for recruit- 
ment to the Rajasthan Higher Judicial 
Service, claim a declaration that they were 
duly selected by the Selection Committee 
of the High Court in May 1964 and must 
therefore he deemed to have been ap- 
pointed on May 26, 1965, die date on 

which respondents 3 and 4 (two other 
candidates) were appointed. They also 
want that their seniority should be de- 
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termined in accordance with die ranking 
made by the Selection Committee and the 
order of this Court dated March 15, 1967 
in Civil Appeal No. 93 of 1966. For this, 
in the alternative, they seek a declaration 
that the appointment of respondents 3 
and 4 was illegal and void. 

2. On November 20, 1963 the High 
Court of Rajasthan issued a notice invit- 
ing applications for direct recruitment to 
four posts of Civil & Additional Sessions 
Judges. The applications received were 
referred by the High Court to a Selection 
Committee consisting of the Chief Justice, 
the Administrative Judge and a Judge 
nominated by the Chief Justice. Accord- 
ing to the petitioners the Selection Com- 
mittee selected four candidates that is to 
say, the two petitioners and respondents 3 
and 4. The Selection Committee at the 
same time prepared a second list of pro- 
motees. The two lists were submitted to 
the Governor. 

3. The fact of the matter, according 
to the High Court, however, was that the 
Selection Committee held interviews for 
selection of direct recruits between April 
27 and May 7, 1904. The applications of 
these two, who were interviewed on 
April 27, 1964, were rejected the same 
day. The interviews continued and three 
applicants were selected for final consi- 
deration. Ultimately the Selection Com- 
mittee on May 8, 1964 selected respon- 
dents 3 and 4. The Committee recorded 
a memorandum which read: 

“There were 92 candidates in all for the 
selection to the R. H. J. S. by direct re- 
cruitment under Rule 7 (1) (ii), read with 
Rule 2 of the Rajasthan Higher Judi- 
cial Service Rules, 1955. 

Out of these one was not called for 
interview, eight were absent and the re- 
maining 83 (eighty-three) candidates 
have been interviewed by us from the 
27th April to 7th May, 1904. 

Although four posts had been advertis- 
ed, we are of opinion that only two can- 
didates come upto the requisite standard 
of ability and competence. We have 
therefore thought fit to recommend only 
two candidates for appointment under the 
Rules in the following order of merit: 

(1) Shri Kalyan Dutt Sharma, Advocate, 
Alwar. 

(2) Shn Kishore Singh Lodha, Advocate, 
Jodhpur. 

This may be circulated to all Hon. 
Judges for approval" 

The Full Court approved. No recommen- 
dation was sent to the Governor till 
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January 13, 1965 for reasons winch were 
stated as follows: 

“On May 4, 1964 some Judicial officers 
of Rajasthan filed a Civil Writ Petition 
No. 803 of 1964 (referred to in para- 
graph 4 by the petitioners) under Arti- 
cle 226 of the Constitution before the 
High Court. They also prayed for stay- 
ing the selection during the pendency of 
the writ petition but their request was 
rejected on May 8, 1964. However, the 
High Court on its administrative side 
thought it proper to postpone the selec- 
tion of Rajasthan Judicial Service till the 
pendency of that writ petition and as the 
two lists, i. e., one of selected direct re- 
cruits and the other of Rajasthan Judicial 
Service officers to be promoted to Rajas- 
than Higher Judicial Service were, 
according to the rules, to be sent to the 
Governor together, even the latter list 
was not sent earlier. 

Before the decision of the High Court 
in that writ petition it was considered 
that there were 18 posts available for 
appointment, out of which 4 posts were 
to be filled by direct recruitment and 14 
by promotion from amongst officers of 
the Rajasthan Judicial Service. In that 
Writ petition the High Court, by its judg- 
ment dated November 27, 1964 directed 
as follows: — 

“Accordingly, we reject the application 
in regard to all the reliefs sought by the 
petitioners in. their writ petition. But in 
view of our finding that the number of 
vacancies on the date of its determina- 
tion by the Governor was only 9 and not 
18 we direct respondent No. 1 that these 
vacancies only shall be filled in from the 
sources in the proportion provided in the 
rules.” 

When the judgment of the High Court 
was delivered, the Selection Committee 
on December 12, 1964 selected seven for 
promotion. This list was also circulat- 
ed and approved by the Full Court. The 
two lists were then sent to the Governor 
on January 13, 1965. The High Court 
through the Registrar’s affidavit stated 
that the High Court had not selected 
four persons as direct recruits but only 
two persons, namely, respondents 3 and 4, 
and that the petitioners were never 
selected. 

4. The petitioners maintained before 
us that they were selected and sought to 
establish this from what they said were 
inferences from the replies of the High 
Court to the petition filed by the Rajas- 
than Judicial members in the High Court 
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and certain observations of this Court in 
the judgment of March 15, 1967 referr- 
ed to. 

5. Since the contention was so direct- 
ly in contradiction of the position main- 
tained by the High Court before us, we 
invited the petitioners to swear an affi- 
davit before us that they were selected 
or to point out to us some record in 
which the fact that they were selected 
was noted. The petitioners made no at- 
tempt to swear the affidavit and still 
maintained that they could establish by 
argument that they were so selected. With 
the reply affidavit of the Registrar two 
copies of the petitions of these two peti- 
tioners were filed and they showed an 
endorsement by the Chief Justice and the 
two Judges who formed the Selection 
Committee that the applications of the 
petitioners were rejected on April 27, 
1964. The petitioners cast doubts on the 
accuracy of this copy and one of them 
(H. C. Agarwala) even suggested that the 
endorsement was antedated and the other 
(R. K. Mehrotra) that the stand of the 
High Court was an afterthought. At the 
hearing the Advocate-General, Rajasthan 
placed in our hands the entire original 
file including the applications of the peti- 
tioners. The applications clearly bear 
the endorsement of rejection signed by 
the Chief Justice and the two Judges with 
the date 27-4-1964. The applications were 
submitted in triplicate and the other 
copies also bear the endorsement over 
the signature of one of the Judges. 

6. In spite of the affidavit of the Re- 
gistrar from which we have quoted ex- 
tracts, and the original file, the petitioners 
continued to make the same assertions 
and to cast doubts on the authenticity of 
the record and the endorsement. They 
even went to the length of suggesting 
that the endorsement was contradicted by 
the marks given at the interview. 

7. We have looked carefully into the 
record maintained by the High Court 
and have satisfied ourselves that the 
affidavit of the Registrar is bome out by 
it and that there is no reason to doubt 
the record. The only thing is that our 
brother Shelat in the earlier order said 
in the narration of facts: 

“A number of applications were receiv- 
ed by the High Court and after scrutiny 
thereof and interviews granted to the ap- 
plicants, the Selection Committee, ap- 
pointed under die said Rules and consist- 
ing of the Chief Justice, the Administra- 
tive Judge and another Judge of the High 
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Court nominated by the Chief Justice, 
selected four candidates. Besides these 
four posts, there were fourteen posts to 
be filled up from amongst the members 
of the Rajasthan Judicial Service by pro- 
motion. The said Committee selected eli- 
gible candidates from amongst those mem- 
bers and prepared another list The High 
Court submitted the two lists prepared 
by the Committee to the Governor for ap- 
pointments.” 

8. The mention of the figure 4 in- 
stead of 2 in two places is inaccurate 
since there is no record of selection of 
more than two candidates. We are satis- 
fied that this error in narration of facts 
does not conclude us from stating the 
true facts which are as we have gather- 
ed from the original file. 

9. The petition thus has no merit at 
all. Although this was brought to the 
notice of die petitioners, we are cons- 
trained to record that the petitioners, los- 
ing all sense of decorum and propriety, 
continued to maintain that they were 
selected and to insinuate that the record 
was not to be trusted. We asked them to 
swear an affidavit in support of their al- 
legations but they declined to do so. We 
consider this conduct to be unscrupulous 
and unworthy. 

10. The petition Is dismissed with 
costs. 

Petition dismis sed. 


AIR 1970 SUPREME COURT 77S 
(V 57 C 164) 

(From Delhi: (1969) 74 ITR 808) 

M. HIDAYATULLAH, C. J., ' 

T. M. SHELAT, C. A. VAIDIALINGAM, 
A. N. GROVER AND A. N. RAY, JJ. 

M/s. Jain Bros, and others, Appellants 
v. The Union of India and others. Res- 
pondents. 

Civil Appeal No. 1593 of 1969, D/- IS- 
11-1969. 

(A) Constitution of India, Article 226 
i — Petition challenging imposition of 
penalty under Income Tax Act of 1961 — . 
Amount of penalty determined on the 
basis of assessment under Section 23 (o) 
of Income Tax Act of 1922 — Validity 
of Section 23 (5) of 1922 Act can be 
assailed in the writ petition. (1969) 74 
ITR SOS (Delhi), Reversed. 

(Para 3) 


Union of India A. LR. 

(B) Income Tax Act (1922), Section 23 
(5) (as amended by Section 14 of Finance 
Act 1956) — Tax payable by registered 
firm — Assessment of, independently of 
tax payable by individual partners of the 
firm on their shares of profit — Such 
assessment cannot bo challenged. 

Section 23 (5) as amended in 1956 , pro- 
viding for assessment of tax payable by 
registered firm independently of tax pay- 
able by the individual partners of the 
firm on their shares of profits, cannot bo 
challenged by invoking the general prin- 
ciples that tne subject cannot be taxed 
twice over. (Para 6) 

According to the scheme of the Income 
tax Acts a firm and its partners are dis- 
tinct entities. So fax as the Act of 1922 
is concerned. Section 2 (2) which defines 
the assessee would obviously include a 
firm under Section 3 (42) of the General 
Clauses Act which provides that a person 
includes “any company or association or 
body of individuals whether incorporat- 
ed or not* For the purpose of assess- 
ment at all crucial stages under Ss. 22 
and 23 it is the firm which is treated as 
an assessee. Thus even before the 
amendment of Section 23 (5) in 1950 the 
character of the firm as a separate entity 
was well established. The firm, how- 
ever, did not pay any tax itself and tho 
assessment was made on the individual 
partners in accordance with the provi- 
sions of that section. After .1956 the firm 
did not cease to be an assessee; on tho 
contrary it was recognised as a separate 
entity and was subjected to tax as such. 
AIR 1960 SC 1533, Disting. (Para 5) 

Moreover it is not disputed that there 
esn be double daxudron if the fegiSfaturs 
has distinctly enacted it It is only when 
there are general words of taxation and 
they have to be interpreted they cannot 
be_ so interpreted as to tax the subject 
twice over to the same tax. The Consti- 
tution does not contain any prohibition 
against double taxation even if it be as- 
sumed that such a taxation is involved in 
the case of a firm and its partners after 
the amendment of Section 23 (5) by the 
Act of 1956. Nor is there any other 
enactment which interdicts such taxation. 
It is true that Sec. 3 is the general charg- 
ing section. Even if Section 23 (5) pro- 
vides for the machinery for collection 
and recovery of the tax, once the legis- 
lature has, in dear terms, indicated that 
the income of the firm can be taxed in 
accordance with the Finance Act of 1958 
as also the income in the hands of the 
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partners, the distinction between a charg- 
ing and a machinery section is of no 
consequence. Both the sections have to 
be read together and construed harmo- 
niously. (Para 6) 

(C) Income Tax Act (1961), S. 297 (2) 
(g) — Validity — Not violative of Art 14 
of the Constitution. 

Section 297 (2) (g) inasmuch as it 
classifies, for imposition of penalty, into 
two groups of assessees with reference 
to the particular date, namely, comple- 
tion of assessment proceedings on or 
after the first day of April 1962 does not 
Violate Article 14 of the Constitution. 

It is for the legislature to decide from 
which date a particular law should come 
into operation. There is no reason why 
pending proceedings cannot be treated by 
the legislature as a class for the purpose 
of Article 14. The date, first April 1962 
which has been selected by the legisla- 
ture for the purpose of Cls. (£) and (g) of 
Section 297 (2) cannot be characterised 
as arbitrary or fancifuL It is the date on 
which the Act of 1961 actually came into 
force. For the application and the im- 
plementation of the Act of 1961 it was 
necessary to fix a date and the stage of 
the proceedings which were pending for 
roviding by which enactment they would 
e governed. AIR 1960 SC 923, Relied 
on; AIR 1967 SC 691, Disting. (Para 9) 

As penalty has to be calculated and 
imposed according to the tax assessed, 
the imposition of penalty can take place 
only after assessment has been completed. 
For this reason there was every justifica- 
tion for providing in Cls. (f) and (g) that 
the date of the completion of the assess- 
ment would be determinative of the 
enactment under which the proceedings 
for penalty were to be held. It may be 
that the legislature considered that a 
separate treatment should be given in the 
matter of assessment itself and under 
Cls. (a) and (b) of Section 297 (2) the 
point of time when a return of income 
had been filed was made decisive for the 
purpose of application of the Act of 1922 
or die Act of I96L But merely because 
the legislature in its wisdom decided to 
give a different treatment to proceedings 
relating to penalty it is difficult to find 
discrimination with regard to the classi- 
fication which has been made in Cls. (f) 
and (g) which are independent of Cls. (a) 
and (b). Although penalty has been re- 
garded as an additional tax in a certain 
sense and for certain purposes it canot 
be said that penalty proceedings are 
essentially a continuation of the pro- 


ceedings relating to assessment where a 
return has been filed. (Para 10) 

It cannot be said that while applying 
the penalty provisions contained in the 
Act of 1961 to cases of persons whose 
assessments are completed after first 
April 1962 any class has been singled out 
for special treatment. It is obvious that 
for the imposition of penalty it is not the 
assessment year or the date of the filing 
of the return which is important but it 
is the satisfaction of the income tax 
authorities that a default has been com- 
mitted by the assessee which would at- 
tract the provisions relating to penalty. 
The crucial date, therefore, for purposes 
of penalty is the date of such completion. 
Mere possibility that some officer may 
intentionally delay the .disposal of a case 
can hardly be a ground for striking down 
clause (g) as discriminatory under Arti- 
cle 14. The classification made is based 
on intelligible differentia, having reason- 
able relation to the object intended to be 
achieved, namely, to prevent the evasion 
of tax. AIR 1969 MP 220 and (1968) 70 
ITR 293 (All), Relied on. 

(Paras 12 and 13) 

(D) Income-tax Act (1961), Sections 271 

(1) and 297 (2) (g) — Assessee committing 

default under 1922 Act — Case falling 
within terms of Section 297 (2) (g) — As- 
ses see will be liable to penalty as provid- 
ed by Section 271 (1) — Section 271 ap- 
plies mutatis mutandis to proceedings re- 
lating to penalty initiated in accordance 
with Section 297 (2) (g). AIR 1969 SC 
408, Relied on. (Para 14) 

(E) Income-tax Act (1961), Section 271 

(2) — Validity — Registered firm com- 

mitting default attracting penalty — Sec- 
tion deeming it to be an unregistered 
firm for the purpose of imposition of 
penalty — No question of discrimination 
under Article 14 of the Constitution 
arises. (Para 15) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 408 (V 56)= 

71 ITR 808, Third I.-T. Officer, 
Mangalore v. Damodhar Bhat 14 
(1969) AIR 1969 MP 220 (V 56)= 

73 ITR 263, Gopichand Sarju 
Prasad v. Union of India 13 

(1968) 70 ITR 293 (All), I.-T. Officer, 
A-Ward, Agra v. Firm Madan 
Mohan Dhammamal 13 

(1967) AIR 1967 SC 691 (V 54)= 

(1967) 1 SCR 15, Jalan Trading 
Co. (P) Ltd. v. Mill Mazdoor Union 11 
(1966) AIR 1966 SC 1536 (V 53)= 

60 ITR 95, Commr. of I.-T., 



780 S.C. [Pis, \A\ Jam Bros. v. Union of India (Grover J.) A.LR. 


Bombay, South v. Murlidhar 
Jhawar and Puma Ginning and 
Pressing Factory 6 

I960) AIR 1960 SC 923 (V 47) as 
1960-3 SCR 528, M/s. Hatisingh 
Mfg. Co. Ltd. v. Union of India 9 

L921) 8 Tax Cas 38, Commr. of 
Inland Revenue v. Frank Bernard 
Sanderson • 5 

L909) 5 Tax Cas 402= 100 LT 481, 
Stevens v. Durban-Roddepoort 
Gold Mining Co. Ltd. 6 


The Judgment of the Court was deli- 
vered by 

GROVER, J.fr— This is an appeal by 
certificate from a judgment of the Delhi 
High Court dismissing a petition under 
Articles 226 and. 227 of the Constitution. 

2. Appellant No. 1 which carries on 
business in Delhi was registered as a firm 
under Section 20A of the Indian Income- 
tax Act, 1922. Appellants 2 to 5 are its 
partners. On May 26, 1960, a notice 
under Section 22 (2) of that Act was 
served on the firm c all i n g upon it to sub- 
mit a return of its income for the assess- 
ment year 1960-61 (accounting year end- 
ing October 31, 1959). The return had 
to be filed within 35 days of the service 
of the notice. It was not filed. Further 
notices were served on two occasions. It 
filed a return on November 18, 1901, 
showing income of Rs. 3,55,560. The 
Income-tax Officer completed the assess- 
ment on November 23, 1964, computing 
the total income of the firm at Rs. 4,75,368. 
In view of the amendment made by the 
Finance Act of 1956 in Section 23 (5) of 
the Act of 1922 the tax payable by the 
firm as also the amount to be included 
in the income of each partner was deter- 
mined. On the same date i.e,, November 
23, 1964, the Income-tax Officer issued a 
notice under Section 271 read with Seo- 
tion 274 of the Income-tar Act 1961 call- 
ing upon the firm to show cause why an 
order imposing a penalty should not be 
passed on account of its failure to fur- 
nish the return within time. After consi- 
dering the explanation submitted by the 
assessee the Income-tax Officer made an 
order on November 19, 1966 under CL (a) 
of Section 271 (1) of the Act of 1981 
imposing a penalty of Rs. 1,03,434 for 
non-compliance with the notice under 
Section 22 (2) of the 1922 Act The ap- 
pellants took the matter in appeal before 
the Appellate Assistant Commissioner 
challenging the imposition of penalty. Al- 
though those proceedings were still pend- 


ing a writ petition was filed on August 20, 
1968 in the High Court challengmg, 
inter alia, the validity and tire constitu- 
tionality of Section 23 (5) of the Act of 
1922 and Section 297 (2) (g) and Sec- 

tion 271 (2) of the Act of 1901 respecti- 
vely. The High Court did not accede 
to any of the contentions of the present 
appellants and the petition was dismiss- 
ed. 

3. We may first deal with the attack 
against Section 23 (5) of the 1922 Act. It 
is based on the general principle that you 
cannot tax the subject twice over to the 
same tax. The validity of this provision 
arises only in this way that it is the assess- 
ment made under it which can form the 
basis for imposing the penalty. The High 
Court declined to examine the matter on 
the ground that the assessment order 
dated November 23, 1964 could not be 
assailed in the writ petition and that the 
appellants had debarred themselves from 
getting any relief on account of laches 
and delay. In our opinion the point 
sought to be raised is directly connected 
with the imposition of penalty. If the 
question of penalty was at large and open 
to examination the validity of Seo- 
tion 23 (5) of the 1922 Act, the 
assessment under which would form 
the basis for determining the amount of 
penalty, could certainly be canvassed. 

4. Section 23 (5) stood as follows after 
the amendment made by Section 14 of 
the Finance Act 1950: 

“Notwithstanding anything contained in 
the foregoing sub-sections, when the as- 
sessee is a firm and the total income of 
the firm has been assessed under sub- 
section (1), sub-section (3) or sub-section 
(4) as the case may be, — 

(a) in the case of a registered firm, 

(i) the income-tax payable by the firm 
itself shall be determined; and 

(ii) the total income of each partner of 
the firm, including therein his share of 
its income, profits and gains of the pre- 
vious year shall be assessed and the sum 
payable by him on the basis of such as- 
sessment shall be determined:” 

In clause (a), clauses (i) and (ii) were sub- 
stituted for the following words: 

“the sum payable by the firm itself 
shall not be determined but the total in- 
come of each partner of the firm, includ- 
ing therein his share of its income, pro- 
fits and gains of the previous year, shah 
be assessed and the sum payable by him 
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On the basis of such assessment shall be 
determined.” 

After the amendment a registered firm 
was liable to pay income tax independent- 
ly of the tax payable by the individual 
partners of the firm on their share of pro- 
fits. Prior to the amendment of 1956 
where the firm was unregistered the tax 
payable by the firm was computed as in 
the case of any other entity and the firm 
itself had to pay the tax. If the firm was 
registered under Section 26-A it did not 
pay the tax and there was no assessment 
of its liability. Each partner’s share in 
the firm’s profits was added to his in- 
come and after determination of tire total 
income of each partner the levy was 
made on him individually. After 1956 
tax at low rate became assessable on a 
registered firm though it was not liable 
to pay super tax. The partners of the 
registered firm remained liable for being 
charged on their individual assessment to 
both income-tax and super-tax in respect 
of their share in the profits of the firm. 
The partner, however, was entitled to 
certain rebate under Section 14 (2) (aa). 

5. The position of the appellants is 
that the firm and its partners do not con- 
stitute a separate entity. Either the firm 
or the partners can be taxed but the same 
income in the hands of both cannot be 
simultaneously subjected to tax. It is 
well known that under the common law 
of England a firm is not a juristic person. 
The firm name is only a compendious ex- 
pression to designate the various partners 
constituting it. Section S of the Act of 
1922 which is the charging section treats 
the firm as a distinct entity. ‘ This Court 
has laid down in Commissioner of Income- 
tax, Bombay South v. Murlidhar Jhawar 
& Puma Ginning & Pressing Factory, 60 
ITR 95= (AIR 1966 SC 1536) that part- 
ners of an unregistered firm might be as- 
sessed individually or they might be as- 
sessed collectively in the status of an un- 
registered firm. But the same income can- 
not be assessed twice, once in the hands 
of die partners and again in the hands of 
the unregistered firm. It follows that 
even in the case of a registered firm the 
same income, namely, of firm and 
the partners arising out of their 
share in the firm cannot be subjected to 
tax twice. The classic dictum of Rowlatt, 
J., in The Commissioner of Inland Reve- 
nue v. Frank Bernard Sanderson, (1921) 8 
Tax Cas 38 illustrating the two stages of 
passage of money has been invoked. This 
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is what the learned Judge said in his ini- 
mitable words: 

“It is often said, but not always under- 
stood, that in Income tax the same in- 
come is not taxed twice. That means 
that you cannot tax it more than once 
on one passage of money in the form of 
one sort of income. If a man earns £100 
by his profession and gives it to his son 
to clothe himself, or to his daughter, for 
the year, the son or the daughter does 
not pay income tax; there is only one 
passage of the money in the form of that 
income. If a man earns £100 and pays it 
to somebody else for services rendered in 
a trade or profession by that other 
person, the stun of jQ 00 enters upon an- 
other passage in another form of income, 
and therefore attracts Income-tax again.” 
There is a good deal of fallacy in the 
argument raised on behalf of the appel- 
lants. In the first place, according to the 
scheme of the Income-tax Acts a firm and 
its partners are distinct entities. So far as 
the Act of 1922 is concerned Section 2 (2) 
which defines the assessee would obvious- 
ly include a firm under Section 3 (42) of 
the General Clauses Act which provides 
that a person includes "any company or 
association or body of individuals whe- 
ther incorporated or not”. For the pur- 
pose of assessment at all crucial stages 
under Sections 22 and 23 it is the firm 
which is treated as an assessee. Thus 
even before the amendment of Section 23 
(5) in 1956 the character of the firm as a 
separate entity was well established. The 
firm, however, did not pay any tax itself 
and the assessment was made on the indi- 
vidual partners in accordance with the 
provisions of that section. After 1956 the 
firm did not cease to be an assessee; on 
the contrary it was recognised as a sepa- 
rate entity and was subjected to ta x as 
such. Murlidhar jhawar’s case, 60 ITR 
95= (AIR 1966 SC 1536) can hardly be of 
much assistance as it related to an unre- 
gistered firm and to an assessment of ac- 
counting year ending November 6, 1953. 
The provisions which came up for consi- 
deration had no parallel to those made in 
resnect of registered firm by an express 
amendment of Section 23 (5) by the 
Finance Act of 1956. The facile analogy 
of passage of money given by Rowlatt, J., 
will not carry the matter further where 
the statute has made an express provision 
for the income of the firm and the income 
in the hands of the partners being both 
liable to tax. 
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6. It is not disputed that there can be 
double taxation if the legislature has dis- 
tinctly enacted it. It is only when there 
are general words of taxation and they 
have to be interpreted they cannot be so 
interpreted as to tax the subject twice 
aver to the same tax (vide Channell, J., 
in Stevens v. The Durban~Roddepoort 
Gold Mining Co. Ltd., (1909) 5 Tax Cas 
402. The Constitution does not contain 
any prohibition against double taxation 
even if it be assumed that such a taxation 
is involved in the case of a firm and its 
partners after the amendment of Sec- 
tion 23 (5) by the Act of 1950. Nor is 
there any other enactment which inter- 
dicts such taxation. It is true that Sea 3 
is the general charging section. Even if 
Section 23 (5) provides for the machinery 
for collection and recovery of the tax, 
once the legislature has, in dear terms, 
indicated that the income of the firm 
can be taxed in accordance with the 
Finance Act of 1950 as also the income 
in the hands of the partners, the distinc- 
tion between a charging and a machinery 
section is of no consequence. Both the 
sections have to be read together and 
construed harmoniously. It is significant 
that similar provisions have also been 
enacted in the Act of 1961. Sections 182 
and 183 correspond substantially to Sec- 
tion 23 (5) except that the old section did 
not have a provision similar to sub-seo- 
tion (4) of Section 182. After 1936, there- 
fore, so far as registered firms are con- 
cerned the tax payable by the firm itself 
has to be assessed and the share of each 
artner in the income of the firm has to 
e included in his total income and as- 
sessed to tax accordingly. If any double 
taxation is involved the legislature itself 
has, in express words, sanctioned it. It is 
not open to any one thereafter to involve 
the general principles drat the subject 
cannot be taxed twice over. 

7. We may now deal with the chal- 
lenge to the constitutionality and validity 
of Section 297 (2) (g) of the Act of 196L 
That provision appears in Chapter X XTTT 
and is a part of Section 297 which deals 
with repeals and savings. Sub-section (1) 
provides that the Act of 1922 is repealed! 
Clause (a) of sub-section (2) says that not- 
withstanding the repeal where a return 
of income has been filed before the com- 
mencement of the Act of 1961 by any 
person for any assessment year proceed- 
ings for the assessment of that person for 
that year may be taken and continued as 
if the Act of 1961 had not been passed. 


According to clause (b) where a return 
of income is filed after the commence- 
ment of the Act of 1901 the assessment 
has to be made in accordance with the 
procedure specified in the Act of 196L 
Clauses (f) and (g) are in these words: 

“(f) any proceeding for the imposition 
of a penalty in respect of any assessment 
completed before the 1st aay of April 
1962, may be initiated and any such 
penalty may be imposed as if this Act 
had not been passed; 

(g) any proceeding for the Imposition 
of a penalty in respect of any assessment 
for the year ending on the 31st day of 
March 1962, or any earlier year, which is 
completed on or after the 1st day of 
April, 1962, may be initiated and any 
such penalty may be imposed under this 
Act”. 

The submission on behalf of the appel- 
lants has been that clause (g) of Sec- 
tion 297 (2) is violative of Article 14 inas- 
much as it creates a discrimination be- 
tween two sets of assessees with refer- 
ence to a particular date, namely, com- 
pletion of assessment proceedings on or 
after the first day of April 1962. In other 
words the assessees have been classified 
into two groups for imposition of penalty; 
the first group is of those assessees whose 
assessments have been completed before 
first April 1962. In their case, the pro- 
ceedings for imposition of penalty have 
to be initiated and the penalty imposed 
under the Act of 1922 (vide clause (f)). 
The second group of assessees whose as- 
sessment is completed on or after the first 
day of April 1962 have to be proceeded 
with for the imposition of penalty in res- 
pect of any assessment for the year end- 
ing on 31st day of March, 1962 or any 
earlier year under the Act of 1961. The 
penalty has also to be imposed in their 
case under the latter Act. It all depends, 
therefore, on the sweet will of the Income- 
tax Officer to complete the assessment 
before the first day of April 1962 or to 
complete^ it thereafter in order to make 
the provisions of the Act of 1922 or the 
Act. of 1961 applicable in the matter of 
initiation of proceedings for and imposi- 
tion of a penalty, A fortuitous event of 
the assessment being made on or before 
first April 1961 has no reasonable relatiod 
with the object of legislation. It is fur- 
ther pointed that under clause (a) of See- 
b’ on 297 (2) where a return has been filed 
before the commencement of Act of 1961 
i.e., first April, 1962 the proceedings for 
assessment have to be taken under the 
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Act of 1922. If the assessment has to be 
made under the Act of 1922 there seems 
to be no rationale behind the provisions 
contained in clauses (f) and (g) which in- 
troduce an apparent inconsistency and 
contradiction with what is provided by 
clause (a). Logically, it is claimed the 
proceedings for imposition of penalty 
should have followed the same course as 
the assessment where the return of income 
has been filed. Penalty partakes of the 
character of an additional tax and there- 
fore its imposition should not have been 
made dependent on the date when the 
assessment has been completed, parti- 
cularly, when under clauses (a) and (b) it 
is the date of filing of the return which 
governs the procedure relating to assess- 
ment under one Act or the other. 

8. Under Section 22 (2) of the Act of 
1922 the Income-tax Officer could serve 
a notice requiring any person whose total 
income was of such amount as to render 
him liable to income-tax to furnish with- 
in a specified period a return in the pres- 
cribed form setting forth his total income 
during the previous year. Under Sec- 
tion 28 if the Income-tax Officer, the Ap- 
pellate Assistant Commissioner or the 
Appellate Tribunal in the course of any 
roceedings, was satisfied that any person 
ad, without reasonable cause, failed to 
furnish the return of his total income 
which he was required to furnish by 
notice given under Section 22 it could 
be directed that such person shall pay by 
way of penalty, in addition to the amount 
of income-tax and super-tax payable by 
him, a sum not exceeding 1 % times that 
amount. Sub-section (4) provided that 
no prosecution for an offence could be 
instituted in respect of the same facts on 
which penalty had been imposed under 
the section. Sub-section (6) made it ob- 
ligatory for the Income-tax Officer to 
obtain the previous approval of the Ins- 
pecting Assistant Commissioner before 
imposing any penalty. In the Act of 
1961 the provisions relating to penalties 
are contained in Chapter XXI. Section 271 
(1) (a) deals with the failure to furnish a! 
return. If the Income-tax Officer or the 
Appellate ' Assistant Commissioner in the 
course of any proceedings under the Act 
is satisfied that such a default has been 
committed without reasonable cause he 
may direct that such person shall pay by 
way of penalty, in addition to the amount 
of tax payable by him a sum equal to 
2 per cent of the tax for every month 
during which the default continues, but 
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not exceeding in the aggregate 50 per 
cent of the tax. Section 274 (1) provides 
that no order imposing a penalty shall be 
made unless the assessee has been heard 
or has been given a reasonable opportu- 
nity of being heard. Section 275 lays down 
the period of limitation for imposing a 
penalty. Such an order cannot be passed 
after the expiration of two years from the 
date of the completion of proceedings in 
the course of which the proceedings for 
imposition of a penalty have been com- 
menced. It may be mentioned that in 
Chapter XXH dealing with offences and 
prosecutions a provision has been made 
in Section 276 for punishment with fine in 
case of failure without reasonable cause or 
excuse to furnish in due time a return 
under Section 139 (2) which was equiva- 
lent to Section 22 (2) of the Act of 1922. 
As the present case relates only to a 
penalty having been imposed on account 
of the failure to furnish a return we may 
notice the main changes made in the Act 
of 1961 in the matter of imposition of 
penalty for such a default. The first de- 
parture from the Act of 1922 is that no 
prosecution could be instituted under the 
Act of 1922 in respect of the same facts 
on which a penalty had been imposed. 
Under the Act of 1961 a penalty can be 
imposed and a prosecution launched on 
the same facts. The second change is 
that under the Act of 1922 the Income- 
tax Officer could not impose any penalty 
without the previous approval of the Ins- 
pecting Assistant Commissioner. Under 
the 1961 Act no such previous approval 
is necessary. Thirdly the Act of 1922 did 
not prescribe any minimum amount of 
penalty. According to the Act of 1961 
the penalty cannot be less than the mini- 
mum prescribed. This is of course sub- 
ject to the Commissioner’s power of re- 
duction. Fourthly the maximum penalty 
imposable in a case where there has been 
a failure to file a return in compliance 
with a notice issued by the Income-tax 
Officer has been reduced under the Act 
of 1961. Lastly there was no time limit 
in the Act of 1922 for passing of a penalty 
order but under the Act of 1961 a period 
of two years has been prescribed by Sec- 
tion 275 as stated above. Thus whereas 
under the Act of 1922 a defaulting asses- 
see had certain protection in the matter 
of prosecution no such protection has been 
afforded under the Act of 1961; but the 
maximum amount of penalty which can 
be imposed has been reduced and a pe- 
riod of limitation has been prescribed for 
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passing a penalty order which is of dist- 
inct advantage to a defaulting assess.ee. 
It is not possible to accept the suggestion 
on behalf of the appellants that the sub- 
stantive and the procedural provisions re- 
lating to penalty contained in the Act of 
1961 are altogether onerous. 

9. Now the Act of 1901 came Into 
force on first April 1962. It repealed the 
prior Act of 1922. Whenever a prior 
enactment is repealed and new provisions 
are enacted the legislature invariably lays 
clown under which enactment pending 
proceedings shall be continued and con- 
cluded. Section 0 of the General Clauses 
Act 1897 deals with the effect, of repeal 
of an enactment and its provisions apply 
unless a different intention appears in the 
statute. It is for the legislature to decide 
from which date a particular law should 
come into operation. It is not disputed 
and no reason has been suggested why 
ending proceedings cannot be treated 
y the legislature as a class for the pur- 
pose of Article 14. The date, first April 
1962 which has been selected by the 
legislature for the purpose of clauses (f) 
and (g) of Section 297 (2) cannot be cha- 
racterised as arbitrary or fanciful. It is, 
the date on which the Act of 1901 actual- 
ly came into force. For the application 
and the implementation of the Act of 
1961 it was necessary to fix a date and 
the stage of the proceedings which were 
pending for providing by which enact- 
ment they would be governed. Accord- 
ing to M/s. Hatisingh Mfg. Co. Ltd. v. 
Union of India, 1960-3 SCR 528= (AIR 
1960 SC 923), the State is undoubtedly 
prohibited from denying to any person 
equality before the law or the equal pro- 
tection of the laws but by enacting a law 
which applies generally to all persons 
who come within its ambit as from the 
date on which it becomes operative no 
discrimination, is. practiced. In that case 
although a distinction had be en made 
with reference to Section 25FFF (I) of the 
Industrial Disputes Act, 1947 as inserted 
by Act 18 of 1957 between employers 
who had closed their undertakings on or 
before November 27, 1956 and those who 
had done so after that date, it was held 
that Article 14 had not been violated. 

10. According to the arguments on be- 
half of the appellants Article 14 is at- 
tracted because the classification which 
has been made is purely arbitrary de- 
pending on the accident of the date of 
the completion of the assessment There 
can be no manner of doubt that penalty 


has to be calculated and imposed accord- 
ing to the tax assessed. It follows that 
imposition of penalty can take place only 
after assessment has been completed. For 
this reason there was every justification 
for providing in clauses (f) and (g) that 
the date of the completion of the assess- 
ment would be determinative of the enact- 
ment under which the proceedings for 
penalty were to be held. It may be that 
the legislature considered that a sepa- 
rate treatment should be given in the mat- 
ter of assessment itself and under els. (a) 
and (b) of Section 297 (2) the point of 
time when a return of income had been 
filed was made decisive for the purpose 
of application of the Act of 1922 or the 
Act of 1961. But merely because the 
legislature in its wisdom decided to give 
a different treatment to proceedings relat- 
ing to penalty it is difficult to find discri- 
mination with regard to the classification 
which has been made in clauses (f) and 
(g) which are independent of clauses (a) 
and (b). Although penalty has been re- 
garded as an additional tax in a certain 
sense and for certain purposes it is not 
possible to hold that penalty proceedings 
are essentially a continuation of the pro- 
ceedings relating to assessment where a 
Teturn has been filed. 

11. The majority decision in *Jalan 
Trading Co. (P) Ltd. v. Mill -Mazdoor 
Union, 1967-1 SCR 15= (AIR 1967 SC 
691) hardly affords any parallel. There 
the retrospective operation of the Pay- 
ment of Bonus Act 1965 which came into 
force in May 29, 1965 was made by Sec- 
tion 33, the provisions of which were held 
to be violative of Article 14, to depend 
on tire pendency on that date of any dis- 
pute regarding payment of bonus relat- 
ing to any accounting year from 1962 on- 
wards. The year 1962 had apparently no 
connection, with the date on which the 
Act came into operation which was May 
29, 1965. 

12. It is well settled that in fiscal 
enactments the legislature has a larger 
discretion in the matter of classification so 
long as there is no departure from the 
rule that persons included in a class are 
not singled out for special treatment It 
is not possible to say that while apply- 
ing the penalty provisions contained in 
the Act of 196i to cases of persons whose 
assessments are completed after first 
April 1962 any class has been singled out 
for special treatment It is obvious that 
for the imposition of penalty it is not the 
assessment year or the date of the filing of 
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[the return which is important but it is the 
satisfaction of the income-tax authorities 
that a default has been committed by the 
assessee which would attract the provi- 
sions relating to penalty. Whatever the 
stage at which the satisfaction is reached, 
the scheme of Sections 274 (1) and 275 of 
the Act of 1961 is that the order impos- 
|ing penalty must be made after the com- 
pletion of the assessment The crucial 
date, therefore, for purposes of penalty is 
the date of such completion. 

13. It is equally difficult to understand 
the argument that because it rests with 
the Income-tax Officer to complete the 
assessment by a particular date it will 
depend on bis fiat whether the penalty 
should he imposed under the Act of 1922 
or under the Act of 1961, There is no 
presumption that officers or authorities 
who are entrusted with responsible duties 
under the taxation laws would not dis- 
charge them properly and in a bona fide 
manner. If in a particular case any mala 
fide action is talcen that can always be 
challenged by an assessee in appropriate 
proceedings but the mere possibility that 
some officer may intentionally delay the 
disposal of a case can hardly he a ground 
for striking down clause (g) as discrimi- 
natory under Article 14. We are clearly 
of the view, in concurrence with the 
decisions in Gopi Chand Sarjuprasad v. 

Union of India, 73 ITR 263= (AIR 1969 
MP 220) and Income-tax Officer A- Ward, 

Agra v. Firm Madan Mohan Danna Mai, 

(1968) 70 ITR 293 (All) that no discrimi- 
nation was practised in enacting that 
clause which would attract the applica- 
tion of Article 14. The classification made 
|is based on intelligible differentia having 
reasonable relation to the object intended 
to be achieved. The object essentially was 
to prevent the evasion of tax, 

14. We are further unable to agree 
that the language of Section 271 does not 
warrant the talcing of proceedings under 
that section when a default has been 
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mart for the year ending on March 31, 
1962 or any earlier year which is com- 
pleted after first day of April 1962 the 
proceedings have to be initiated and the 
penalty imposed in accordance with the 
provisions of Section 271 of the Act of 
1961. Thus the assessee would be liable; 
to a penalty as provided by Section 271 
(1) for the default mentioned in S. 28 (I) 
of the Act of 1922 if his case falls within 
the terms of Section 297 (2) (g). We 
may usefully refer to this Court’s deci- 
sion in Third Income-tax Officer Manga- 
lore v. Damodar Bhat, 71 ITR 806 = 
(AIR 1969 SC 408) with reference to 
Section 297 (2) (j) of the Act of 1961. Ac- 
cording to it in a case falling within that 
section in a proceeding for recovery of 
tax and penalty imposed under the Act 
of 1922 it is not required that all the sec- 
tions of the new Act relating to recovery 
or collection should be literally applied 
but only such of the sections will apply 
as are appropriate in the particular case 
and subject, if necessary, to suitable modi- 
fications. In other words, the procedure 
of the new Act will apply to cases con- 
templated by Section 297 (2) (j) of the 
new Act mutatis mutandis. Similarly the 
provisions of Section 271 of the Act of ( 
1961 will apply mutatis mutandis to pro-| 
ceedings relating to penalty initiated in 
accordance with Section 297 (2) (g) of that 
Act 


committed by failure to comply with a 
notice issued under Section 22 (2) of the 
Act of 1922. It is true that clause (a) of 
sub-section (1) of Section 271 mentions tbe 
corresponding provisions of the Act of 
1961 but that will not make the part re- 
lating to payment of penalty inapplicable 
once it is held that Section 297 (2) (g) 
governs the case. Both Sections 271 (l) 
and 297 (2) (g) have to be read together 
and in harmony and so read the only 
conclusion possible is that for the imposi- 
tion of a penalty in respect of any assess - 
1970 S. G./50 V G— 11(B) 


15. Lastly the challenge to Section 271 
(2) of the Act of 1961 on the ground of 
contravention of Article 14 may be con- 
sidered. According to that provision when 
the person liable to penalty is a register- 
ed firm then notwithstanding anything 
contained in the other provisions of the 
Act of 1961 the penalty imposable under 
sub-section (1) shall be the same amount’ 
as would be imposable on that firm if 
that firm were an unregistered firm. It 
is pointed out that in the case of assessees 
other than registered firms the maximuin 
penalty imposable under Section 271 (1) 


aggregate 50 per 
y foe assessee; 


(i) cannot exceed in 
cent of the tax payable _ _ _ n . 

whereas in the case of a registered firm 
the maximum penalty is not made to de- 
pend upon the tax assessed on or payable 
by such firm. On the contrary the regis- 
tered firm will have to pay the same 
penalty as an unregistered firm which may 
far exceed the maximum limit or 50 per 
cent prescribed by the above provision. 
This, according to the appellants, consti- 
tutes discrimination under Article 14 or 
the Constitution, Now a firm when re- 
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gistered is treated as a separate entity 
liable to tax. After 1956 it has to pay tax 
at a special reduced rate. If a firm got 
itself registered the partners 'were entitl- 
ed to certain benefits and advantages. It 
was, however, open to the legislature to 
say that once a registered firm commit- 
ted a default attracting penalty it should 
be deemed or considered to be an un- 
registered firm for the purpose of its im- 
position. No question of discrimination 
under Article 14 can arise in such a situa- 
tion. We fully share the view of the High 
Court that there was nothing to prevent 
the legislature from giving the benefit of 
a reduced rate to a registered firm for the 
purpose of tax but withhold the same 
when it committed a default and became 
liable to imposition of penalty. 

16. The appeal fails and it is dismiss- 
ed with costs. 

Appeal dismissed. 
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S. M. SERI, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 

S. N. Sharma, Appellant v. Bipen 
Kumar Tiwari and others, Respondents. 

Criminal Appeal No. 256 of 1969, D/- 
10-3-1970. 

Criminal P. C. (1898), Ss. 159, 156 
and 157 — Interpretation of Section 159 
— Investigation of cognizable offence by 
police — Magistrate has no power to 
stop investigation and direct magisterial 
enquiry — Mala fide exercise of power of 
investigation by police — Remedy is to 
wwJsfc. 'wr’A — ^ouScfttfnuii 

of India, Article 226. 

The power of the police to investigate 
any cognizable offence is uncontrolled by 
the Magistrate, and it is only in cases 
where the police decide not to investi- 
gate the case that the Magistrate can 
intervene and either direct an investiga- 
tion, or, m the alternative, himself pro- 
ceed or depute a Magistrate subordinate 
to him to proceed to enquire into the 
case. (Paras 3 and 5) 

The use of the expression “as he thinks 
fit” in Section 159 makes it dear that 
Section 159 is primarily meant to give to 
the Magistrate the power of directing an 
investigation in cases where the police 
decide not to investigate the case under 
the proviso to Section 157 (1), and it is 

CN/CN/B199/70/CWM/P 
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in those cases that, if he thinks fit, he 
can choose the second alternative of 
proceeding himself or deputing any 
Magistrate subordinate to him to pro- 
ceed to hold a preliminary enquiry as 
the circumstances of the case may re- 
quire. (Para 4) 

Though the Code gives to the police 
unfettered power to investigate all cases 
where they suspect that a cognizable 
offence has been committed, in appro- 
priate cases an aggrieved person can 
always seek a remedy by invoking the 
power of the High Court under Art 220 
of the Constitution under which, if the 
High Court could be convinced that the 
power of investigation has been exercis- 
ed by a police officer mala fide, the High 
Court can always issue a writ of manda- 
mus restraining the police officer from 
misusing his legal powers. The fact that 
the Code does not contain any other 
provision giving power to a Magistrate 
to stop investigation by the police can- 
not be a ground for holding that such a 
power must be read in Section 159 of the 
Code. (Par a 7 ) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Pat 416 (V 54)= 

1967 Cri LJ 1677, Fanchara Singh 
v. State 6 

(1949) AIR 1949 Lab 204 (V 30) ~ 

50 Cri LJ 965, Crown v. Moham- 
mad Sadiq Niaz 0 

(1945) AIR 1945 PC 18 (V 32)= 

71 Ind App 203= 40 Ind App 
413, King Emperor v. Khwaja 
Nazir Ahmad 6 

The Judgment of the Court was deli- 
vered "by 

BHARGAVA, J. A first information’ 
report was lodged by one Viiay Shankar 
Nigam in Police Station Cantonment, 
Gorakhpur, in respect of an incident al- 
leged to have taken place at about 7 
p. m. on 10th April, 1968, in front of his 
house. The report stated that one Bipen 
Kumar Tiwari had been attacked by cer- 
tain goondas who also stabbed him with 
a knife and further caused injuries to 
Vijay Shankar Nigam also. One of the 
principal accused named in that report - 
was S. N. Sharma, Additional District 
Magistrate (Judicial), Gorakhpur, who ft 
the appellant in this appeal. The allega- 
tion against him was that it was at eft 
instigation that the goondas had attacked 
Bipen Kumar Tiwari and attempted to 
murder him. The offences made out by 
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the report lodged by Vijay Shankar Nigam 
were cognizable and the Police, after 
registering the case, started investigation. 
On the 13th April, 1988, the appellant 
moved an application before the Judicial 
Magistrate having jurisdiction to take 
cognizance of the offence, alleging that 
a false report had been lodged against 
him at the connivance and instance of the 
local police. It was urged that it would, 
therefore, be desirable in the interest of 
justice that provisions of Section 159 of 
the Code of Criminal Procedure be invok- 
ed and the preliminary enquiry may be 
conducted by the Court itself and neces- 
sary directions may be issued to the Police 
to stop the investigation. The Magistrate, 
after hearing both parties, passed an 
order directing the police to stop investi- 
gation and decided to hold the enquiry 
himself. Thereupon, on 2nd May, 1968, 
an application was moved in the High 
Court of Allahabad under Section 561A, 
Criminal Procedure Code, to quash the 
order passed by the Magistrate on 13th 
April, 1968, on the ground that he had 
no jurisdiction to pass such an ordel 
under Section 159, Criminal Procedure 
Code. This application was allowed by 
the High Court by its judgment dated 
15th January, 1969, so that the High 
Court quashed the order of the Judicial 
Magistrate and held that the police of 
Gorakhpur was at liberty to conclude the 
investigation and submit its report to the 
Magistrate after which the case could 
proceed in accordance with law. The 
appellant has challenged this order of the 
High Court in this appeal brought up by 
special leave. 

2. Section 156 (1) of the Code of Cri- 
minal Procedure empowers an officer.-in- 
charge of a police-station to investigate 
any cognizable case without the order of 
a Magistrate. Sub-section (2) of Sec- 
tion 156 lays down that no proceeding of 
a police-officer in any such case shall at 
any stage be called in question on the 
ground that the case was one which such 
officer was not empowered under this 
section to investigate, while sub-s. (3) gives 
power to any Magistrate empowered under 
Section 190 of the Code to order such an 
investigation in any case as mentioned in 
sub-section (1). Section 157 requires that, 
whenever such information is received 
by an officer-in-charge of a police station 
that he has reason to suspect the_ com- 
mission of an offence which he is em- 
owered to investigate under Section 156, 
e must forthwith send a report of it to; 


the Magistrate empowered to talce cog- 
nizance of such an offence upon a poh'ce 
report and, at the same time, he must 
either proceed in person, or depute one 
of his subordinate officers to proceed, to 
the spot to investigate the facts and cir- 
cumstances of the case, and, if necessary, 
to take measures for discovery and arrest 
of the offender. This provision is quali- 
fied by a proviso which is in two parts. 
The first clause of the proviso enables an 
officer-in-charge of a poh'ce station not to 
proceed to make an investigation on the 
spot or to depute a subordinate officer 
for that purpose if the information re- 
ceived is given against a person by name 
and the case is not of a serious nature. 
The second clause of the proviso permits 
the officer-in-charge of a police station 
not to investigate the case if it appears 
to him that there is no sufficient ground 
for entering on an investigation. The 
report to be sent to the Magistrate under 
sub-section (1) of Section 157 requires 
that in each of the cases where the offi- 
cer-in-charge of the police station decides 
to act under the two clauses of the pro- 
viso, he must state in his report his rea- 
sons for not fully complying with the re- 
quirements of sub-section (1) and, in ad- 
dition, in cases where he derides not to 
investigate on the ground mentioned in 
the second clause of the proviso, he is 
required to notify to the informant the 
fact that he will not investigate the case 
or cause it to be investigated. These pro- 
visions are followed by Section 159 which 
is as follows: 

“159. Such Magistrate, on receiving 
such report, may direct an investigation 
or, if he thinks fit, at once proceed, or 
depute any Magistrate subordinate to him 
to proceed, to hold a preliminary inquiry 
into, or otherwise to dispose of, the case 
in manner provided in this Code.” 

3. The High Court has held that, 
under Section 159, the only power, which 
the Magistrate can exercise on receiving 
a report from the officer-in-charge of a 
police station, is to make an order in 
those cases which are covered by the 
proviso to sub-section (1) of Section 157, 
viz., cases in which the officer-in-charge 
of the police station does not proceed to 
investigate the case. The High Court has 
further held that this Section 159 does 
not empower a Magistrate to stop investi- 
gation by the poh'ce in exercise of the 
power conferred on it by Section 156. It 
is the correctness of this derision which 
has been challenged by the appellant, 1 
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and the ground taken is that Section 159 
should be interpreted as being wide 
enough to permit the Magistrate to pro- 
ceed, or depute any Magistrate subordi- 
nate to him to proceed, to hold a preli- 
minary enquiry into, or otherwise to dis- 
pose of, the case in the manner provided 
in this Code, even if the report bom the 
police, submitted under Section 157, 
states that the police is proceeding with 
the investigation of the offence. It was 
urged by counsel for the appellant that 
the narrower interpretation of Section 
159 accepted by the High Court will 
leave persons at the mercy of the police 
who can harass any one by having a false 
report lodged and starting investigation 
on the basis of such a report without any 
control by the judiciary. He has parti- 
cularly emphasised the case of the appel- 
lant who was himself a Judicial Officer 
working as Additional District Magistrate 
and who moved the Magistrate on the 
ground that the police had engineered 
the case against him. 

4. We, however, feel constrained to 
hold that the language used in Sec. 159 
does not permit the wider interpretation 
put forward by counsel for the appellant 
This section first mentions the power of 
the Magistrate to direct an investigation' 
on receiving the report under S. 157, and 
then states the alternative that if he 
thinks fit, he may at once proceed, or 
depute any Magistrate subordinate to 
him to proceed, to hold a preliminary 
enquiry into, or otherwise to dispose of, 
the case. On the face of it the first 
alternative of directing an investigation 
cannot arise in a case where the report 
itself shows that investigation by the 
police is going on in accordance with 
Section 156. It is to be noticed that the 
second alternative does not give the 
Magistrate an unqualified power to pro- 
ceed himself or depute any Magistrate 
to hold the preliminary enquiry. That 
power is preceded by the condition that 
he may do so, “if he thinks fit.” The use 
of this expression makes it clear that 
Section 159 is primarily meant to give 
to the Magistrate the power of directing 
an investigation in cases where the police 
decide not to investigate the case under 
the proviso to Section 157 (1), and it is 
In those cases that, if he thinks fit, he 
can choose the second alternative. If the 
expression “if he thinks fit* had not been 
used, it might have been argued that this 
section was intended to give in wide 
terms the power to the Magistrate to adopt 


any of the two courses of either direct- 
ing an investigation, or of proceeding 
himself or deputing any Magistrate sub- 
ordinate to him to proceed to hold a pre- 
liminary enquiry as the circumstances of 
the case may require. Without the use 
of the expression “if he thinks fit", the 
second alternative could have been held 
to be independent of the first, but the 
use of this expression, in our opinion, 
makes it plain that die power conferred 
by the second clause of this section is 
only an alternative to the power given 
by the first clause and can, therefore, be 
exercised only in those cases in which 
the first clause is applicable. 

5. It may also be further noticed that, 
even in sub-section (3) of Section 156, 
the only power given to the Magistrate, 
who can take cognizance of an offence 
under Section 190, is to order an investi- 
gation; there is no mention of any power 
to stop an investigation by the police. 
The scheme of these sections, thus, clearly 
is that the power of the police to investi- 
gate any cognizable offence is uncontrol - 1 
led by the Magistrate, and it is only in 
cases where the police decide not to in- 
vestigate the case that the Magistrate can 
intervene and cither direct an investiga- 
tion, or, in the alternative, himself pro- 
ceed or depute a Magistrate subordinate 
to him to proceed to enquire into the 
case. The power of the police to investi- 
gate has been made independent of any 
control by the Magistrate. 

G. The High Court of Lahore in Crown 
v. Mohammad Sadiq Nfaz, AIR 1949 Lah 
204 and the High Court of Patna in Pan- 
cham Singh v. State, AIR 1967 Pat 416 
interpreted Section 159 to the same ef- 
fect as held by us above. The reasons 

g iven were different. Both the Courts 
ased their decisions primarily on the 
view expressed by the Privy Council in 
King-Emperor v. Khwaja Nazir Ahmad, 
71 Ind App 203 = (AIR 1945 PC 18). 
That case, however, was not quite to the 
point that has come up for decision be- 
fore us. The Privy Council was concern- 
ed with the question whether the High 
Court had power under Section 561A of 
the Code of Criminal Procedure to quash 
proceedings being taken by the police in 
pursuance of first information reports 
made to the police. However, the Privy 
Council made some remarks which have 
been relied upon by the High Courts and 
are to the following effect:— 

“In India, as has been shown, there is 
a statutory right on the part of the police 
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to investigate the circumstances of an 
alleged cognizable crime without requir- 
ing any authority from the Judicial autho- 
rities, and it would, as their Lordships 
think, be an unfortunate result if it should 
be held possible to interfere with those 
statutory rights by an exercise of the in- 
herent Jurisdiction of the court The 
functions of the Judiciary and the police 
are complementary, not overlapping, and 
the combination of individual liberty with 
a due observance of law and order is 
only to be obtained by leaving each to 
exercise its own function, always, of 
course, subject to the right of the court 
to intervene in an appropriate case when 
moved under Section 491 of the C rimin al 
Procedure Code to give directions in the 
nature of habeas corpus.” 

This interpretation, to some extent, sup- 
ports the view that the scheme of the 
Criminal Procedure Code is that the 
power of the police to investigate a cogni- 
zable offence is not to be interfered with 
by the judiciary. Their Lordships of the 
Privy Council were, of course, concerned 
only with the powers of the High Court 
under Section 561A, Cr. P. C., while we 
have to interpret Section 159 of the Code 
which defines the power of a Magistrate 
which be can exercise on receiving a re- 
port from the police of the cognizable 
offence under Section 157 of the Code. 
In our opinion. Section 159 was really 
intended to give a limited power to the 
Magistrate to ensure that the police in- 
vestigate all cognizable offences and do 
not refuse to do so by abusing the right 
granted for certain limited cases of not 
proceeding with the investigation of the 
offence. 

7. Counsel appearing on behalf of the 
appellant urged that such an interpreta- 
tion is likely to be very prejudicial parti- 
cularly to Officers of the judiciary who 
have to deal with cases brought up by 
the police and frequently give decisions 
which the police dislike. In such cases, 
the police may engineer a false report of 
a cognizable offence against the Judicial 
Officer and may then harass him by car- 
rying on a prolonged investigation of the 
offence made out by the report. It ap- 
pears to us that, though the Code of Cri- 
minal Procedure gives to the police un- 
fettered power to investigate all cases 
where they 'suspect that a cognizable 
offence has been committed, in appro- 
priate cases an aggrieved person can al- 
ways seek a remedy by invoking the 
power of the High Court under Art. 228 
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of the Constitution under which, if the] 
High Court could be convinced that the 
ower of investigation has been exercised 
y a police officer mala fide, the High 
Court can always issue a writ of manda- 
mus restraining the police officer from 
misusing his legal powers. The fact that 
the Code does not contain any other 
provision giving power to a Magistrate 
to stop investigation by the police can- 
not be a ground for holding that such a 
power must be read in Section 159 of 
the Code. 

8. In the result, the decision of the 
High Court in this case must be upheld, 
so that the appeal fails and is dismissed. 

Appeal dismissed. 
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S. M. SIKRI, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 

Fateb Bibi etc.. Appellants v. Charan 
Dass, Respondent. 

Civil Appeal No. 364 of 1967, D/- 10-3- 
1970. 

Hindu Law of Inheritance (Amend- 
ment) Act (1929), Section I — Act applies 
even when a Hindu male dies intestate 
before 21-2-1929 but is succeeded by 
female heir who dies after that date — 
AIR 1934 Mad 138 and AIR 1935 All 
203, held overruled by AIR 1937 Mad 
699 and AIR 1936 All 507 (FB) respec- 
tively. 

Under the Act the paternal uncle and 
his son are postponed to son’s daughter, 
daughter’s daughter, sister and sister’s 
son. The Act, which altered the order 
of succession of certain persons mention- 
ed therein and which came into opera- 
tion on February 21, 1929 applies not only 
to the case of a Hindu male dying intes- 
tate on or after February 21, 1929 but 
also to the case of such a male dying 
intestate before that date if he was suc- 
ceeded by a female heir who died after 
that date. Succession in such cases to 
the estate of the last Hindu male who 
died intestate did not open until the 
death of the life estate holder. During 
the lifetime of the life estate holder, 
the reversioners in Hindu law have no vest- 
ed interest in the estate and they have 
a mere spes succession^. The point of 

°(L. P. A. No. 42 of 1959, D/- 30-10-1961 
— Pun j.) 
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time for the applicability of the Act is 
when the succession opens, viz., when 
the life estate terminates. In conse- 
quence, the questions as who is the near- 
est reversionary heir, or what is the class 
of reversionary heirs will fall to be set- 
tled at the date of the expiry of the 
ownership for life or lives. The death 
of a Hindu female life estate holder 
opens the inheritance to the reversioners 
and the one most nearly related at tha 
time to the last full owner becomes en- 
titled to the estate. 

Under the Act even the sister of tha 
last male holder must be considered to 
have succeeded to the property of the 
brother in her own right as a preferen- 
tial heir under the Act though the estate 
taken by her under Section 3 (b) will 
only be a life estate. AIR 1948 PC 173, 
ReL on; AIR 1934 Mad 138 and AIR 
1933 All 203 held overruled by AIR 1937 
Mad 699 (FB) and AIR 1936 All 507 (FB), 
Respectively. (Paras 17, 18) 

Cases Referred: Chronological Paras 
(1952) AIR 1952 SC 60 (V 39) = 

1952 SCR 203, Annagouda Nath- 
gouda Patil v. Court of Wards 13 
(1946) AIR 1946 PC 173 (V S3) = 

73 Ind App 187, Lala Duni Chand 
v. Mt. Anar Kali H.7 

(1937) AIR 1937 Mad 699 (V 24) = 

ILR (1937) Mad 648 (FB), Laksbmi 
V. Anantharama 10, 16 

(1937) AIR 1937 Oudh 402 (V 24) = 

ILR 13 Luck 380, Binaeshwari 
Singh v. Baij Nath Singh 16 

(1937) AIR 1937 Pat 117 (V 24) = 

ILR 16 Pat 215 (FB), Pokhan 
Dusad v. ML Manoa 16 


(1936) AIR 1936 AH 507 (V 23) = 

ILR 58 All 1041 (FB), Rajpali 
Kumar v. Sarju Rai 10, 16 

(1936) AIR 1936 Lah 124 (V 23) = 

ILR 17 Lah 356, Sbakuntala Devi 
v. Kaushalya Devi 16, 17 

(1935) AIR 1935 All 203 (V 22) = 

4 A11 WR 1458, Kanbaiya Lai v- 
Mst. Champa Devi 9 

(1934) AIR 1934 Mad 138 (V 21) = 

ILR 57 Mad 718, Kris hn an 
Chettiar v. Manikammal 9 

M/s. G. S. Vohra and Harbans Singh. 
Advocates, for Appellants; Mr. Bishan 
Narain, Senior Advocate (M/s. J. B. Dada- 
chanji, O. C. Mathur and Ravinder 
Narain, Advocates of M/s, T. B. Dada- 
chanji and Co. with him), for Respon- 
dent. 

The foHowing Judgment of the Court 
was delivered by 

VAIDIALINGAM, J.j The short ques- 
tion that arises for consideration in this 
appeal, filed by the legal representatives 
of the deceased defendant, on certificate, 
is whether on a true construction of the 
Hindu Law of Inheritance (Amendment) 
Act, 1929 (Act II of 1929) (hereinafter re- 
ferred to as the Act), it applies only to 
the case of a Hindu male dying intestate 
on or after February 21, 1929 (when the 
Act came into force) or whether it ap- 
plies fn the case of a Hindu male dying 
intestate before the Act came into opera- 
tion and succeeded by a female heir who 
died after that date. 

2. The foHowing pedigree will be use- 
ful in appreciating the relationship of the 
parties as well as the basis of the claim 
made regarding the title to the proper- 
ties by the parties. 


DAYALA 

I 

r i 

Monn Tota 

Dasondhi Thakur Dass 

Kirpa Ram=Bishan Devi Bishna & Bishan Singh 

| ~ (Defendant) 

Char an ji Lai Maya Devi=Nand Lai 

^ 1 

Charan Dass (Plaintiff) 

3. The respondent-plaintiff instituted plaintiff, Kirpa Ram was the last owner 
Suit No. 41 of 1955 in the Subordinate of the properties. Even during hfo life- 
judge's Court, Jagraon, against the origi- time his only son Charanji Lai had died- 
nal defendant for recovery of possession On the death of Kirpa Ram, his widow 
of the suit properties. According to the Bishan Devi became the owner of the 
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properties and was in possession of the 
properties for her lifetime. After the 
death of Bishan Devi, her daughter Maya 
Devi (daughter of Kirpa Ram and Bishan 
Devi) became her heir and remained in 
possession of the property till her death. 
After Maya Devi’s death, according to 
Dharma Shastras the plaintiff, as the 
daughter’s son of Kirpa Ram, was enti- 
tled to succeed to the properties which 
were in the possession, of Bishan Devi 
and later on of Maya Devi, his mother. 
It was alleged by die plaintiff that the 
defendant, after the death of Bishan Devi 
claiming to be entitled to the properties 
of Kirpa Ram, got mutation in the Reve- 
nue Registers effected in his name on or 
about January 6, 1947. Therefore, ac- 
cording to die plaintiff, the defendant 
had no right, title or interest to the pro- 
perties of Kirpa Ram and the mutation 
obtained by him could not affect the 
rights of the plaintiff as the daughters 
son of Kirpa Ram. On these allegations 
the plaintiff prayed for a declaration re- 
garding his title to the property and for 
recovery of possession of the same from 
the defendant. 

4. The defendant contested the claim 
of the plaintiff on various grounds. He 
alleged that Charanji Lai did not pre- 
decease Kirpa Ram but, on the other 
hand, after the death of Kirpa Ram, 
Charanji Lai, his son, became heir and 
was in possession of the properties left 
by his father. Charanji Lai died long af- 
terwards, in or about 1926 and, after his 
death, h is mother Bishan Devi became 
heir to the property left by Charanji Lai, 
for her lifetime. After the death of 
Bishan Devi the defendant claimed that 
he, as a collateral of Kirpa Ram, became 
entided to the properties of the latter 
and, as such, got mutation effected in his 
favour, according to law. He further 
averred that Maya Devi did not at all 
come into possession of the estate after 
the death of Bishan Devi. In fact the 
defendant even disputed the fact that 
Maya Devi was the daughter of Bishan 
Devi. Even if Maya Devi was the 
daughter of Bishan Devi, the defendant 
alleged that according to the custom gov- 
erning the parties, Maya Devi had no 
right to the properties left by Bishan 
Devi. On these allegations, the defen- 
dant maintained that he was rightly en- 
titled to the properties of Kirpa Ram and 
that the plaintiff has no cause of action 
for having the mutation effected in the 


Revenue Registers in his favour cancel- 
led. 

5. The Trial Court, by its judgment 
and decree dated February 22 1956 de- 
creed the plaintiffs claim. It found that 
Maya Devi was the daughter of Kirpa 
Ram and Bishan Devi and that the plain- 
tiff was the son of Maya Devi. The 
Trial Court further found that Charanji 
Lai did not pre-decease his father Kirpa 
Ram but, on the other hand, after the 
death of Kirpa Ram, Charanji Lai was 
the last male holder of the entire pro- 
perty and was in possession, as such, till 
his death. It was also further found that 
the parties were governed by their perso- 
nal law and not by custom in matters 
of succession. It has been found that 
Charanji Lai died issueless on August 
22, 1925 and, after his death, his mother 
Bishan Devi was in possession of the 
property as a life-estate holder. After 
her death on November 26, 1946 Maya 
Devi was in possession of the property, 
again as a life-estate holder, till her 
death on March 25, 1950. Though no 
claim was made by the plaintiff to suc- 
ceed to Charanji Lai as his sisters son, 
and though his claim was to succeed to 
the property of Kirpa Ram as the latter’s 
daughter's son, the Trial Court held that 
on the finding that Charanji Lai was 
the last male holder, the claim of the 

E laintiff had really to be decided on the 
asis of the Act under which the plain- 
tiff, as the sister’s son of Charanji Lai, 
has got a preferential daim. The con- 
tention of the defendant that the Act did 
not apply inasmuch as Charanji Lai had 
died long before the date when the Act 
came into force (February 21, 1929), was 
not accepted and the Court took the view 
that succession opened in favour of the 
plaintiff only after the death of Maya 
Devi in 1950. In this view the trial 
Court held that the plaintiff, being the 
sister’s son of the last male holder 
(Charanji Lai) was to be preferred to the 
.defendant who was only a paternal uncle 
of Charanji Lai and as such, decreed the 
suit. 

6. The defendant carried the matter 
in appeal before the learned District 
Judge, Ludhiana, in C. A. No. 53 of 1956. 
The learned Judge, in his judgment dated 
March 14, 1957, has stated that the defen- 
dant only attacked the finding of the 
trial Court that the plaintiff was the 
daughter’s son of Kirpa Ram and the 
findings on the other issues were not 
challenged. The learned Judge, on this 
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point, affixed with the finding of the trial 
Court that Maya Devi was the daughter 
of Khpa Ram and Bishan Devi and that 
the plaintiff was the son of Maya Devi. 
The decree of the trial Court was con- 
firmed. 

7. The defendant again challenged 
the decrees of both the Subordinate 
Courts before the Punjab High Court in 
Regular Second Appeal No. 359 of 1957. 
Before the learned Single Judge the ap- 
pellant raised two contentions: (1) . That 
the p laintiff never set up any claim as 
a preferential heir tinder the Act being 
the sisters son of the last male holder 
and, as such, his title should not have 
been recognised by the Subordinate Courts; 
and (2) In any event, the Act does not 
apply inasmuch as the last male holder 
Charanji Lai died as early as August 22, 
1925, long before the coming into force 
of the Act on February 21, 1929. 

8. The learned Judge, after a refer- 
ence to the pleadings, held that the first 
contention was well founded as the plain- 
tiff claimed title to the properties only 
as the daughters son of Kirpa Ram and 
had even alleged that Charanji Lai bad 
predeceased his father and no claim as 
the sister's son of Charanji Lai was ever 
made. But, in view of the findings re- 
corded by the two Subordinate Courts 
that the plaintiff was the sister's son of 
Charanji Lai who had also been held 
to be the last male bolder, the learned 
Single Judge held that the applicability 
of the Act did arise for consideration. 

_ 9. The learned Judge agreed with the 
findings of the two Courts that Charanji 
Lai was the hst mate ho'der of the pro- 
perties in question and that be was the 
absolute owner of those properties and 
there was no question of the property in 
bis hands being coparcenary property. 
But, regarding the applicability of the 
Act, the learned Judge held that as 
Charanji Lai died on August 22, 1925, 
the succession to bis estate must be con- 
sidered to have opened on the date of 
bis death and, as the Act came into force 
only on February 21, 1929 the heirs of 
Charanji Lai must be found on the date 
the succession opened, viz., August 22, 
1925; and the heir to Charanji Lai on 
that date was his paternal uncle, the 
defendant. According to the learned 
Judge the fact that me life estate of the 
mother and sister of Charanji Lai inter- 
vened after his death, will not affect die 
rights of die defendant as the Act has 


no retrospective operation^ For this 
view, the learned Judge relied on two 
earlier decisions, one of the Madras High 
Court in Krishnan Chetdar v. Manflcam- 
mal, ILR 57 Mad 718 ~ (AIR 1934 Mad 
138) and the other of the Allahabad High 
Court in Kanhaiya Lai v. ML Champa 
Devi, AIR 1935 All 203 holding that the 
Act applied only to the case of a Hindu 
male dying intestate on or after Febru- 
ary 21, 1929. In this view the learned 
Judge, by Ids judgment dated November 
18, 1958 held that the rightful heir to 
the estate of Charanji Lai was the defen- 
dant and reversed the decrees of the two 
Subordinate Courts and dismissed the 
plaintiff’s suit with costs throughout 

10. The plaintiff-respondent carried 
the matter in Letters Patent Appeal No. 
42 of 1959 before a Division Bench of 
the Punjab High Court The Division 
Bench noticed that the decisions relied 
on by the learned Single Judge had been 
overruled by Full Bench decisions of the 
same Courts in Lalcshmi v. Anantharama, 
ILR (1937) Mad 948 = (AIR 1937 Mad 
699) (FB) and Rajpali Ktmwar v. Sarju Rai, 
ILR 58 All 1041 = (AIR 1938 All 507) 
(FB) where it had been held that under 
the Hindu Law it is the death of the 
female heir that opens inheritance to the 
reversioners who, till then possess only 
an inchoate right generally termed a 
spes successions. It has been further 
held that the Act will apply even to 
cases where the last male-holder dies 
intestate before the passing of the Act 
and the limited female heir is alive after 
the coming into force of the Act as the 
succession to the deceased male member 
must be considered to open only after 
the passing of the Act and will be gov- 
erned by the provisions of the Act. Fol- 
lowing these decisions, the Division 
Bench reversed the judgment of the learn- 
ed Single Judge and decreed the plain- 
tiffs suit for possession holding that 
under the Act the plaintiff, being the 
sisters son of the last male holder 
Charanji Lai, was the preferential heir. 

11. Mr. Vohip, learned counsel for 
the appellant no doubt urged that the 
interpretation placed upon die Act by 
the Division Bench is erroneous. Accord- 
ing to him the Act will apply only to 
cases of Hindu male dying intestate after 
the Act came into force, i. e., after Febru- 
ary 21, 1929; and, in this case, as Charanji 
Lai died on August 25, 1925 long before 
the Act came into force, succession to 
his estate opened on the date of the 
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death of Charanji Lai and on that date 
the defendant, in Hindu Law, was enti- 
tled to succeed to the estate. 

12. Mr. Bishen Narain, learned coun- 
sel for the plaintiff-respondent, pointed 
out that it was rather unfortunate that 
the later Full Bench decisions of the 
Madras and Allahabad High Courts were 
not brought to the notice of the learned 
Single Judge who had followed the deci- 
sions of those Courts which had been 
subsequently overruled. The learned 
Counsel also pointed out that according 
to the decisions of the various High 
Courts, the view taken by the Letters 
Patent Bench was correct. 

13. We are of the opinion that the 
decision of the Letters Patent Bench is 
correct. No doubt, originally the view 
taken by some of the High Courts was 
that the Act applies only if the last male 
holder dies after the coming into force 
of the Act and it will have no retrospec- 
tive application to cases of Hindu males 
dying intestate before the date of the 
Act. That view has now been given the 
go-by as is seen from the later decisions 
to which we shall refer presently. But 
before we refer to those decisions, we 
shall quote the observations of this Court 
in' Annagouda Nathgouda Patil v. Cotut 
of Wards, 1952 SCR 208 at p. 215 = 
(AIR 1952 SC 60 at pp. 63-64) regarding 
the object and scope of the Act. This 
Court observed: 

“The object of the Act as stated in 
the preamble is to alter the order in which 
certain heirs of a Hindu male dying in- 
testate are entitled to succeed to his 
estate; and Section 1 (2) expressly lays 
down that ‘the Act applies only to per- 
sons who but for the passing of this Act 
would have been subject to the Law of 
Mitakshara in respect of the provisions 
herein enacted, and it applies to such per- 
sons in respect only of the property of 
males not held in coparcenary and not 
disposed of by will.’ Thus the scope of 
the Act is limited. It governs succession 
only to die separate property of a Hindu 
male who dies intestate. It does not al- 
ter the law as regards the devolution of 
any other kind of property owned by a 

Hindu male It is to be noted 

that the Act does not make these four 
relations statutory heirs under the Mita- 
kshara Law under all circumstances and 
for all purposes; it makes them heirs only 
when die propositus is a male and the 
property in respect to which it is sought 
to be applied is his separate property.” 
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The four relations, referred to in the 
above extract, are: the son’s daughter, 
daughter’s daughter, sister and sister’s 
son. Under the Mitakshara Law, in the 
line of heirs, the paternal uncle came just 
after the paternal grandfather and bis 
son followed him immediately. But, by 
the Act, the four relations mentioned 
above have been introduced between the 
grandfather and the paternal uncle and 
his son. That is, the paternal uncle and 
his son are postponed to these four rela- 
tions by the Act. 

14. In the case before us we have 
already pointed out that Charanji Lai 
was the absolute owner of the property 
and therefore there was no question of 
the property being held in coparcenary 
and there is no controversy that the pro- 
perty was not disposed of by will by 
Charanji Lai. Therefore, prima facie the 
Act will apply to the estate of Charanji 
Lai if it can be held that the succession 
to his estate opened only when his sister 
Maya Devi died on March 25, 1950. 

15. The question is: When did suc- 
cession open to the estate of Charanji 
Lai. Was it on the date when he died, 
i. e., August 22, 1925; or was it when his 
sister Maya Devi died, viz.., March 25, 
1950? 

16. In this connection we may refer 
to the decisions in Shakuntla Devi v. 
Kaushalya Devi, ILR 17 Lah 356 = (AIR 
1936 Lah 124); ILR 58 All 1041 = (AIR 

1936 All 507) (FB); Pokban Dusadh v. 
Mst. Manoa, ILR 16 Pat 215 = (AIR 

1937 Pat 117) (FB); ILR (1937) Mad 948 
= (AIR 1937 Mad 699) (FB) and Binde- 
shari Singh v. Baij Nath Singh, ILR 13 
Luck 380 = (AIR 1937 Oudh 402). . In 
all these cases the last male holder had 
died before the date of the Act and the 
estate was in the possession of a life- 
estate holder either a widow or a mother 
who died after the coming into force of 
the Act. It has been held in all these 
decisions that the succession to the estate 
of the last male-holder must be consi- 
dered to open only on the termination 
of the life-estate and the Act will apply 
in considering the heirs of the last male 
holder at the termination of the life 
estate. 

17. It is not necessary for us to refer 
to any of these decisions in great detail 
as the matter has been considered by 
the Judicial Committee of the Privy Coun- 
cil in Lala Duni Chand v. Mt. Anar Kali, 
73 Ihd App 187 = (AIR 1946 PC 173). 
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The Judicial Committee had held that 
the Act which altered the order of suc- 
cession of certain persons mentioned 
therein and which came into operation 
on February 21, 1929 applies not only 
to the case of a Hindu male dying intes- 
tate on or after February 21, 1929 but 
also to the case of such a male dying 
intestate before that date if he was suc- 
ceeded by a female heir who died after 
that date. The Judicial Committee, has 
further held that succession in such cases 
to the estate of the last Hindu male who 
died intestate did not open until the 
death of the life-estate holder. It has 
also been held that during the lifetime 
of the life-estate holder, the reversioners in 
Hindu Law have no vested interest in 
the estate and that they have a mere 
spes succession is. It was contended be- 
[fore the Judicial Committee that the 
words ‘Hindu male dying intestate’ oc- 
curring in the preamble to the Act con- 
notes the future tense, of a Hindu male 
dying after the Act has come into force. 
This contention was rejected by the Judi- 
cial Committee, which observed as fol- 
lows: 

“In the argument before their Lord- 
ships reliance was placed on the words 
‘dying intestate’ in the Act as connoting 
the future tense, but their Lordships 
agree with the view of the Lahore High 
Court in ILR 17 Lah 356 = (AIR 1938 
Lah 124) that the words are a mere des- 
cription of the status . of the deceased 
and have no reference, and are not in- 
tended to have any reference, to the time 
of the death of a Hindu male. The ex- 
pression merely means ‘in the case of 
intestacy of a Hindu male’. To place 
this interpretation on the Act is not to 
give a retrospective effect to its provi- 
sions, the material point of time being 
the date when the succession opens, 
namely, the death of the widow." 

We are in entire agreement with the 
above observations of the Judicial Com- 
mittee and accordingly hold that the 
point of time for the applicability of the 
Act is when the succession opens, viz., 
when the life estate terminates. In con- 
sequence, it must be further held that 
the questions as to who is the nearest 
reversionary heir, or what is the class 
of reversionary heirs will fall to be set- 
tled at the date of the expiry of the 
ownership for life or lives. The death 
of a Hindu female life-estate holder opens 
the inheritance to the reversioners and 
the one most nearly related at the time 
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to the last full owner becomes entitled 
to the estate. 

18. We hold that the Act applies also 
to the case of a Hindu male dying intes- 
tate before the Act came into operation 
and has been succeeded by a female 
heir who died after that date. In this 
case, on the findings recorded by all the 
Courts, the last female heir died only 
on March 25, 1950 and, under the Act, 
the plaintiff, as the sister's son of Cha- 
ranji Lai, is entitled to succeed to his 
estate, in preference to the defendant 
who is only a paternal uncle. We have 
already pointea out that the paternal 
uncle is postponed to the four relations 
referred to in the Act, the last of whom 
is the sister’s son. 

19. Before we conclude, we may state 
that in this case the succession can bo 
considered to have opened even on 
November 26, 1946 when Bishen Devi’s 
(the mother’s) life estate terminated and 
it must be held that even Maya Devi, 
the sister of Charanji Lai, must be con- 
sidered to have succeeded to the pro- 
perty of her brother, in her own right 
as a preferential heir under the Act, 
though the estate, taken by her under 
Section 3 (b) will only be a life-estate. 
No doubt these aspects have not been 
raised before any of the Courts, nor even 
before us. 

20. The result is that the decision of 
the Letters Patent Bench of the High 
Court is correct. In consequence the ap- 
peal fails and Is dismissed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 794 
(V 57 C 167) 

J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

Ferozi Lai Jain, Appellant v. Man Mai 
and another. Respondents. 

Civil Appeal No. 302 of 1967, D/- 11- 
3-1970. 

Houses and Rents — Delhi and Aimer 
Rent Control Act (38 of 1932), S. 13 (1) 
Proviso — Court merely proceeding on 
basis of compromise between parties — 
Decree is in contravention of Sec. 13 (1) 
and is nullity. 

The jurisdiction of the court to pass 
a decree for recovery of possession of 
any premises depends upon its satisfac- 
tion that one or more of the grounds 
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mentioned in Section 13 (1) have been 
proved. Where the court had proceed- 
ed solely on the basis of the compromise 
arrived at between the parties, the court 
was not competent to pass the decree. 
Hence the decree under execution must 
be held to be a nullity. (1969) 2 SCR 
432 and Civil Appeal No. 98 of 1966, 
D/- 3-12-1968 (SC), ReL on. 

(Paras 5, 6) 

Cases Referred: Chronological Paras 
(1969) 2 SCR 432, Bahadursingh 
v. Muni Subrat Dass 7 

(1968) Civil Appeal No. 98 of 1966, 

D/- 3-12-1968 = (1969) 1 SCWR 
56, Smt Kaushalya Devi v. K. L. 
Bansal 7 

The following Judgment of the Court 
was delivered by 

HEGDE, J: In this execution appeal 
by special leave the only question that 
arises for decision is whether the decree 
tmder execution is a nullity as held by 
the High Court as well as by the courts 
below. 

2 The appellant is the owner of Shop 
No. 4682, Plot No. 21, Daryaganj, Delhi 
He leased out that shop to the 1st res- 
pondent on November 8, 1953. One of 
the terms of the lease was that the 1st 
respondent should not sub-let the shop. 
On the allegation that the 1st respondent 
has sub-let the shop to the second res- 
pondent, the appellant brought a suit in 
the court of Sub-Judge, 1st Class, Delhi 
for the eviction of the respondents, tmder 
Section 13 of the Delhi and Ajmer Rent 
Control Act, 1952 (to be hereinafter re- 
ferred to as the Rent Control Act). The 
respondent denied the sub-lease alleged 
by the appellant. Their case was that 
the second respondent was a partner of 
the 1st respondent. During the pendency 
of the trial of the suit, the appellant and 
the 1st respondent entered into a compro- 
mise on the basis of which a compromise 
decree was passed by the court. The 
compromise petition does not make any 
reference to the alleged sub-lease. The 
order made by the court in that connec- 
tion reads thus: 

“As per compromise, decree for eject- 
ment and for Rs. 185 with proportionate 
costs is passed in favour of the plaintiff 
and against the defendant. The parties 
shall be bound by the terms of the com- 

E romise. The terms of the compromise 
e incorporated in the decree-sheet. 
Orders pronounced. 


Dated the 4th March, 1965.” 

3. Under the terms of the compro- 
mise, the 1st respondent was given four 
years’ time from the date of the compro- 
mise decree for delivering possession of 
the suit premises. At the end of the 
said four years, the appellant attempted 
to execute the decree. At that stage, the 
second respondent resisted the execution 
contending that he is not bound by the 
decree. Thereafter there was a second 
compromise between the appellant and 
the 2nd respondent^ under the termc of 
which the second respondent was given 
time till February 28, 1963 to vacate the 
premises. At the expiry of that period, 
the appellant again levied execution. The 
second respondent again resisted the exe- 
cution on various grounds, one of which 
was that the decree having been passed 
in contravention of Section 13 of the Rent 
Control Act, the same is a nullity and as 
such it is not executable. Thus conten- 
tion was accepted by the execution courts 
the appellate court as well as by the 
High Court. 

4. Section 13 of the Rent Control Act 
provides for the protection of a tenant 
against eviction. The material portion 
of Section 13 (1), the clause relevant for 
our present purpose reads: 

“Notwithstanding anything to the con- 
trary contained in any other law or any 
contract, no decree or order for the re- 
covery of possession of any premises shall 
be passed by any court in favour of the 
landlord against any tenant (including a 
tenant whose tenancy is terminated): 

Provided that nothing in this sub-sec- 
tion shall apply to any suit or other pro- 
ceeding for such recovery of possession 
‘if the Courts is satisfied 

(b) that the tenant without obtaining 
the consent of the landlord in writing 
has, after the commencement of this Act 
{• 

(i) sublet, assigned or otherwise parted 
with the possession of, the whole or any 
part of the premises " 

(emphasis (here in * *) supplied) 

5. From this provision, it is dear that 
after the Rent Control Act came into 
force, a decree for recovery of posses- 
sion can be passed by any court only 
if that court is satisfied that one or more 
of the grounds mentioned in Sec. 13 (1) 
are established. Without such a satis- 
faction, the court is incompetent to pass 
a decree for possession. In other words, 
the jurisdiction of the Court to pass a 
decree for recovery of possession of' 
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any premises depends upon its satisfac- 
tion that one or more of die grounds 
mentioned in Section 13 (1) have been 
proved. 

6. From the facts mentioned earlier, 
it is seen that at no stage, the Court was 
called upon to apply its mind to the 
question whether the alleged subletting is 
true or not Order made by it does not 
show that it was satisfied that the sub- 
letting complained of has taken place, 
nor is there any other material on re- 
cord to show that it was so satisfied. If 
is dear from the record that the court 
had proceeded solely on the basis of the 
compromise arrived at between the part- 
ies. That being so there can be hardly 
any doubt that the court was not compe- 
tent to pass the impugned decree. Hence 
the decree under execution must be held 
to be a nullity. 

7. Our conclusion in this regard is 
supported by the decisions of this Court 
in Bahadur Singh v. Muni Subrat Dass, 
(1969) 2 SCR 432 and Smt Kaushalya 
Devi v. K. L. Bansal, Civil Appeal No. 
98 of 1968, D/- 3-12-1968 (SC). In the 
former case the decree under execution 
was made on the basis of an award and 
in the latter case, it was passed on a 
compromise. In both the cases this 
Court held that as the decrees in ques- 
tion were passed in contravention of Sec- 
tion 13 (11 of the Rent Control Act, they 
were void and hence no execution can 
be levied on the basis of those decrees. 

8. In the result this appeal fails and 
the same is dismissed. In the circum- 
stances of the case, we make no order as 
to costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 796 
(V 57 C 168) 

(From: Patna) 

S. M. SIERI, V. BHARCAVA AND 
C. A. VAIDIAUNGAM, JJ. 

Smt. Maheshwari Devi and others. Ap- 
pellants v. State of Bihar and others. Res- 
pondents. 

Civil Appeal No. 1625 of 1966, D /- II- 
S-1970. 

Tenancy Laws — Bihar Land Reforms 
Act (30 of 1950), S. 4 (b) — . Order under 
— Deputy Collector not purporting to 
pass final order but sending a recom- 
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mendation to Additional ^ Collector after 
hearing parties — Additional Collector 
passing final order without hearing parties 
* — Held order of the Additional Collec- 
tor was bad — Fact that the Deputy Col- 
lector had the powers of the Collector 
for purposes of Section 4 (h) was irrele- 
vant — Decision of High Court reversed. 

(Para 6) 

The following Judgment of the Court 
was delivered by 

SIRRI, J.: — This appeal by special 
leave is directed against the judgment of 
the Patna High Court dismissing the peti- 
tion under Articles 220 and 227 of the 
Constitution filed by the appellants be- 
fore us. The Revenue authorities had an- 
nuled a settlement made in favour of the 
appellant, in exercise of the powers con- 
ferred by clause (h) of Section 4 of the 
Bihar Land Reforms Act, 1950, herein- 
after referred to as the Act. Three orders 
were sought to be quashed by this peti- 
tion: (1) order dated May 24, 1901 passed 
by the Additional Collector Bhagalpur, 
(2) order dated November 28, 1962, pass- 
ed by the Commissioner, Bhagalpur Divi- 
sion; and (3) order dated November 3/6, 
1961, passed by the Government of Bihar. 

2. The learned Counsel for the appel- 
lants has raised three points before us: 
(1) The order of the Additional Collector, 
dated May 24, 1901, whereby he set aside 
the settlement made in favour of the 
appellants’ predecessors, having been 
passed without hearing the appellants, 
under Section 4 (h) of the Act, was with- 
out jurisdiction and void; (2) the appeal 
to the Collector against the order of the 
Additional Collector, dated May 24, 1961, 
was not barred by time inasmuch as the 
report of the Amin, which was made part 
of the order of the Deputy Collector and 
was also part of the order of the Addi- 
tional Collector, was not supplied till 
June ^2, 1962; and (3) the State Govern- 
ment’s order confirming the annulment of 
the settlement was void because it was 
made before the appeal to the Collector 
was heard. 

3. It appears to us that if the appel- 
lants succeed on the first point the ap- 
peal must be allowed and the case re- 
manded to the Additional Collector to dis- 
pose of it according to law. The facts 
relevant for the determination of point 
No. 1 are as follows: The appellants al- 
lege that a total area of 57.90 acres, com- 
prising several plots including a big tank 
and its embankments, lying in village 
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Kasha Mandar in Bhagalpur District, was 
settled with the predecessor-in-interest of 
the appellants by the then proprietor of 
the village sometime in the year 1923, 
and that since the date of settlement the 
settlee and her successors-in-interest have 
been in peaceful possession of the said 
property; after the abolition of the Zamin- 
dari under the provisions of the Act an 
attempt was made in 1955 to annul this 
settlement but the proceeding under the 
Act was set aside by the Government who 
directed that in view of the amendment 
made to clause (h) of Section 4 of the 
Act formal proceedings under the amend- 
ed Act should be talcen after hearing the 
parties. The Government sent back the 
record with a letter No. 5642 dated July 
26, 1960 with a direction that in view of 
the amendment the finding of the Addi- 
tional S. D. O. of May 17, 1958, had 
become void and, therefore, fresh pro- 
ceeding be started under Section 4 (h) of 
the Act, and after hearing the parties 
orders may be passed. A copy of the 
Government letter was sent to the S. D. O. 
Banka, with office Memo No. 2824-R 
dated August 6, 1960, with a request to 
take action accordingly and to send the 
report It appears that Shri R. S. Roy, 
Deputy Collector Incharge Land Reforms, 
Banka, held the enquiry after giving the 
notice to the parties and hearing them. 

4. A part of the order dated February 
18, 1961, passed by Deputy Collector, 
Land Reforms, Banka, may be extracted: 

“O. P. files three petitions today. One 
is to call for some order and letter of the 
Additional Collector concerning this case. 
Since this proceeding will be forwarded 
to Additional Collector after completion 
the O. P. may request him to examine 

these papers ” 

On April 15/19, 1961, the following order 
was recorded: 

‘'Report separately prepared. The re- 
cord with the report may be sent to Ad- 
ditional Collector.” 

The report concluded with these words: 

“I also, do not think any Government 
interest or public interest will be affect- 
ed if these two plots are allowed to re- 
main in possession of the Opposite par- 
ties on fixation of fair rent. Settlement 
of the rest of the area is fraudulent and 
has been done to deprive the State Gov- 
ernment from taking over their property 
which are of public importance and for 
public utility, ‘There, their settlement 
should be set aside’.” (emphasis (here in 
* *) is supplied) 


The Additional Collector wrote under the 
report as follows: 

"I fully agree with the report of the 
D. C. L. R. Banka dated 19-4-1961. The 
Hukumnamas and the rent receipts subse- 
quently produced have been forged in 
order to lay false claim on these Gair- 
majrua Am and other public land. Except 
plots Nos. 1788 and 2145 that is , the first 
two plots in the list the settlements of the 
remaining 18 plots of Khata No. 187 and 
5 plots under Khata No. 181 ‘are hereby 
annulled’ under the power conferred on 
me under Section 4 (h) of the Bihar Land 
Reforms Act Under the proviso 2 of 
Section 4 (h) of the Bihar Land Reforms 
Act the record shall be forwarded to 
Government for confirming the annul- 
ment” (emphasis (here in ‘ ’) supplied) 
This order is dated May 24 1961, and 

was admittedly passed by the Additional 
Collector without giving to the parties 
any opportunity of being heard by him. 

5. The same arguments which have 
been raged before us were urged before 
the High Court but the High Court felt 
that as the Deputy Collector, Land Re- 
forms, Banka, had the powers of a Col- 
lector for the purposes of Section 4 (h) 
of the Act, the real order under Section 4 
(h) must be held to be the report of the 
Deputy Collector, dated April 19, 1961, 
and not the order of the Collector dated 
May 24, 1961. On this conclusion the 
High Court felt that it was not necessary 
for the Additional Collector to have given 
further opportunity to the appellants to 
be heard. 

6. It seems to us quite clear from the 
reading of the orders set out above that 
the Deputy Collector had not purported 
to pass a final order at all. What he pur-, 
ported to do was to send a recommenda- 
tion to the Additional Collector and it 
was the Additional Collector who passed 
a final order. The fact that the Deputy, 
Collector had the powers of the Collector, 
for the purposes of Section 4 (h) of the 
Act seems to us irrelevant for the pur- 1 
pose of this case. Even from the interim 
order dated February 18, 1961, it is 
clear that the Deputy Collector had pro- 
ceeded on the basis that the Additional 
Collector will go into the matter, and 
even the Government in its order dated 
November 3/6, 1961, confirmed the order 
dated May 24, 1961. 

7. In the result the appeal is allow- 
ed with costs here and in the High Court, 
the judgment of the High Court set aside 
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and the case remanded to the Additional 
Collector to dispose of it according to 
law. 

8. We may mention that it has been 
■urged before us that Section 4 (b) of the 
Act has nothing to do with the annul- 
ment of settlements on the ground that 
they were ob tain ed by fraud. We need 
not decide this question. It would be 
open to the parties to raise the point be- 
fore the Additional Collector. 

Appeal allowed. 
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J. M. SHELAT AND C. A. 

VAIDIALINGAM, JJ. 

M/s. Banshi Dhar . Lachhman Prasad 
and another. Appellants v. Union of India 
and others. Respondents. 

Civil Appeal No. 1623 of I960, D/- II- 
S-1970. 

Central Excise and Salt Act (1944), Sec- 
tion 35 (1) Proviso — ■ Assistant Collector 
condoning certain losses and imposing 
certain penalty in respect of losses not 
accounted for — Collector in appeal re- 
manding proceedings for de novo adjudi- 
cation — Order of Collector does not 
contravene Proviso to Section 35 (1). 

The Assistant Collector had condoned 
the losses to a certain percentage in res- 
pect of about five lots and imposed a 
penalty of Rs. 407/- under Rule 223-A 
of the Central Excise Rules on the re- 
maining losses not accounted for. The 
Collector in appeal set aside the order 
of the Assistant Collector and, without 
prejudice to the contentions of the par- 
ties, remanded the proceedings to the As- 
sistant Collector with a direction to adju- 
dicate the matter de novo. It was con- 
tended that the order of the Collector was 
contrary to the proviso to Section 35 (1) 
as it would have the result of depriving 
the appellant of the favourable directions 
obtained by him under the order of the 
Assistant Collector and would have the 
effect of subjecting him to a greater 
penalty than had been adjudged under 
the order of the Assistant Collector: 

Held that the contention could not be 
accepted. What the Collector had done 

*{CmL Writ Appln. No. 30-D of 1960, 

D/- 8-4-1964 — Punj.) 
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was to give the appellants an opportunity 
of satisfying, if they could, die authority 
concerned that there was no justification 
for the issue of die notices under R. 223-A. 
The order did nothing more than this. If 
the appellants were able to satisfy the 
authority properly, the result might even 
be that no action would be taken under 
Rule 223-A. (Para 18) 

The following Judgment of the Court 
was delivered by 

VAIDIALINGAM, J.:— This appeal, on 
certificate, is directed ag ains t die judg- 
ment, dated April 8, 1964 of the Punjab 
High Court in Civil Writ Application No. 
30/D of 1960, filed by the appellants 
under Articles 220 and 227 of the Con- 
stitution. 

2. The appellants challenged in their 
writ petition, as many as eight orders 
passed on different dates by the various 
respondents herein, under the Central 
Excises and Salt Act, 1944 (hereinafter 
called the Act). As pointed out by the 
High Court the writ petition was very 
prolix and had been drafted in a very 
confusing manner and the objections rais- 
ed by the respondents followed the same 
pattern. But when one reads through the 
various orders passed by the authorities, 
as well as the averments made in the writ 
petition and in the counter-affidavit of 
the respondents, the following facts 
emerge. 

3. The appellant No. 1, is a firm carry- 
ing on business in tobacco and is a licen- 
see of private bonded warehouses and 
duty paid godown at Haldwani, District 
Nainital. Appellant No. 2 is the proprie- 
tor of the firm. On September 28, 1956, 
Shri J. P. Bhatia, Deputy Superintendent 
of Central Excise, Rampur Circle, visited 
the duty-paying and non-duty paying to- 
bacco premises of the appellant in con- 
nection with the inspection of the premi- 
ses regarding their suitability or otherwise 
in respect of a proposal that had been 
made by the firm for an addition to their 
non-duty paid premises. According to the 
appellants, nobody was present on their 
behalf at the time of die visit of the Deputy 
Superintendent The keys of the godown 
were given by one Khuda Bux, who also 
was an independent tobacco licensee. 
According, to the respondents one Sham 
Lai who is a lawyer by profession, was 
associated with die appellant’s business 
and was present when Shri Bhatia visited 
the godown but declined to co-opera ta 
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with the department. On inspection of 
both types of premises, the Deputy Super- 
intendent found various substitutions and 
shortage of tobacco, 

4. On October 2, 1956 the Superin- 
tendent of Central Excise, Rampur, issu- 
ed a notice to the appellants under R. 160 
of the Central Excise Rules, 1944 (herein- 
after referred to as the rules), demanding 
the payment of a stun of Rs. 8,713-8-0. 
The notice, Exhibit A, gave particulars of 
the demand to the effect that duty was 
demanded on 226 maunds, 12 seers and 
11 chataks of substituted tobacco and 16 
maunds, 7 seers and 8 chataks of tobacco 
that was short. This notice also gave full 
particulars as to how these figures had 
been arrived at. The notice itself was 
issued without prejudice to any other ac- 
tion that may be taken under the Act 

5. The appellants made a representa- 
tion, Exhibit F, to the Collector, alleging 
that the inspection had been done by the 
Deputy Superintendent during their ab- 
sence and a notice under Rule 160 had 
been issued without any legal authority. 
They also filed an appeal. Exhibit G, 
dated December 20, 1956 to the Collector 
of Central Excise, Allahabad, against tho 
demand Exhibit A, challenging the lega- 
lity of the demand notice. By order 
dated January 23, 1957 — Exhibit H — 
the Assistant Collector, after holding that 
the demand made by the Superintendent 
of Central Excise was justified, advised 
the appellants to deposit the amount de- 
manded and to lodge an appeal with the 
Collector of Central Excise, Allahabad. 
The appellants, under Exhibit R-5, dated 
February 2, 1957 filed a further appeal 
before the Collector of Central Excise, 
who, by his order dated April 14, 1958 — 
Exhibit R — disposed of the appeal by 
stating that as the demand made by the 
Superintendent of Central Excise had 
been revised under the Collector’s order 
dated March 8, 1958 — Exhibit Q — it 
was open to the appellants to move the 
Government of India by revision if they 
were aggrieved by the order of March 8, 
1958. There is no controversy that the 
appellants did not go in revision to the 
Government of India by filing any revi- 
sion, at any rate, so far as the demand 
notice Exhibit A was concerned. 

6. The Deputy Superintendent, on the 
basis of his inspection on September 28, 
1956 submitted a report on October 12, 
1956 setting out in detail the circumstan- 
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ces of his visit as well as the quantity of 
substituted tobacco and the shortage 
found in the appellants’ premises. In the 
report, the officer had referred to the issue 
of a demand notice. Exhibit A, and he 
asked for instructions from his higher au- 
thorities regarding the further disposal of 
the goods. 

7. On this, two sets of proceedings 
were initiated against the appellants, on 
January 19, 1957 under Exhibit I, the 
Collector issued a notice to the appellants 
under Rules 32, 40, 151 (c) and (d), 160 
and 226 calling upon them to show cause 
as to why action should not be taken in 
the manner indicated in the notice regard- 
ing the quantity of substituted tobacco and 
the shortage referred to in the demand 
Ex. A. Exhibit I gives in very great detail 
full particulars regarding the quantity of 
tobacco under the two heads, viz., of 
substitution and deficiency. The appel- 
lants sent a reply. Exhibit J, dated Feb- 
ruary 2, 1957 to the show cause notice. 
They had referred therein to the practice 
followed by them and also made a grie- 
vance that the inspection had been done 
by the Deputy Superintendent without 
their knowledge and that one Ehuda Bux 
who gave the key to the premises and 
who was stated to have been present was 
neither their agent nor competent to re- 
present them. The appellants pleaded that 
they had not committed any offence jus- 
tifying the taking of any action against 
them. 

8. The Collector, by order dated 
March 8, 1958 — Exhibit Q — disposed 
of the appeal and came to the conclusion 
that tobacco of different variety was 
found in the warehouse than that enter- 
ed in the registers and there bad been 
substitution and deficiency but he redu- 
ced the quantity mentioned in the demand 
notice Exhibit A and, accordingly, revis- 
ed the duty and penalty. The Collector 
had also made die appellants pay the 
incidental charges for cartage, loading, 
unloading and also rent for the premises 
hired for storage of the seized goods. 
This order, Exhibit Q, it must be men- 
tioned, refers in great detail to the various 
objections raised by the appellants in 
their reply dated February 2, 1957 as 
well as the points raised by the counsel 
for the appellants at the time of die hear- 
ing on June 3, 1957 and it was, after a 
consideration of all these objections and 
the materials on record that the Collector 
came to the conclusions referred to above. 
It will also be noted that the demand. 
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Exhibit A, as well as the order of the 
Assistant Collector, Exhibit H, were modi- 
fied to a certain extent 


9. The appellants filed an appeal be- 
fore the Central Board of Revenue, Exhi- 
bit S, ag ains t the order of the Collector 
and the Board, by its order dated March 
31, 1959, Exhibit T, confirmed the order 
of the Collector. 

10. A further revision taken before 
the Central Government, Exhibit U, dated 
May 15, 1939 by the appellants, was re- 
jected on October 17, 1959 trader Exhi- 
bit V. 


11. Another type of proceedings was 
initiated against the appellants by the 
Superintendent, Central Excise, issuing a 
notice dated March 7, 1957 — Exhi bit K, 
under Rule 223-A, alleging that the ap- 
pellants had failed to account for the 
consignments mentioned therein at the 
time of the annual stock-taking in 1956. 
It was also stated that the stock-taking 
was on October 2, 1936 and November 9, 
1956. A further notice. Exhibit L, dated 
April 22/23, 1957 was issued by the 
Superintendent of Central Excise regard- 
ing the contravention of Rule 223-A, in 
respect of certain other consignments 
which the appellants were alleged to have 
failed to account at the time of annual 
stock-taking. After considering the ex- 
planation submitted by the appellants that 
the tobacco was wet-dried in storage, the 
Assistant Collector, by order dated June 
10, 1957 — Exhibit M — held that the 
explanation cannot be accepted and that 
the losses were excessive. However, he 
condoned the losses to a certain percen- 
tage in respect of about five lots and im- 
posed a penalty of Rs. 407/- under 
Rule 223-A, on the remaining losses not 
accounted for. 


12. The appellants had taken up the 
matter before the Collector, Central Ex- 
cise, in Appeal No. 28 of 1958. The Col- 
lector, by his order dated February 0, 
1958 — Exhibit N — set aside the order 
of the Assistant Collector and, without 
prejudice to the contentions of the par- 
ties, remanded the proceedings to the As- 
sistant Collector with a direction to ad- 
judicate the matter de novo. 

13. The revision taken against thfo 
order before the Central Government 
proved of no avail, as will be seen by the 
Government's order dated March 31, 1959 
— Exhibit P. 


14. We have very exhaustively refer- 
red to the various proceedings initiated 


against the .appellants as well as the 
nature of the orders passed and as they 
will clearlv show, in our opinion that the 
appellants* grievance — which will be 
presently dealt with — is unfounded. The 
appellants challenged almost all the orders 
before the High Court, on various 
grounds. The High Court, after a fairly 
exhaustive consideration of the matter, 
has substantially confirmed the orders 
which were under attack. But, in respect 
of certain directions given by the Col- 
lector of Central Excise, in his order 
Exhibit Q, dated March 8, 1958 the High 
Court modified those directions. The High 
Court set aside the order of the Collec- 
tor regarding the confiscation of 14 
maunds and 33 seers of mixed stock and 
leaf tobacco and the demand of Rs. 50/- 
for its redemption, besides penalty and 
payment of rent; subject to this modifi- 
cation regarding the directions contained 
in Exhibit Q, the High Court declined to 
interfere with the other directions con- 
tained in Exhibit Q, as well as the various 
other orders. 

15. Mr. Daniel Latifi, learned counsel 
appearing for the appellants, found con- 
siderable difficulty in satisfying us that 
any illegality or irregularity had been 
committed by the various authorities 
when the orders in question were passed. 
Mr. Latifi stressed that the orders of the 
Central Board of Revenue— Exhibit T — 
and of the Central Government — Exhibit 
V — are not speakrag orders, especially 
as the Board and the Central Govern- 
ment were dealing with the liabilities of 
parties in hearing an appeal and revision 
under the Act and there is no indication 
that to either of these orders the autho- 
rities concerned had really applied their 
minds to the points arising for decision. 
We are not impressed with this conten- 
tion of the learned counsel. It must be 
remembered that the demand notice — 
Exhibit A — gives full particulars regard- 
ing the substitution and shortage of to- 
bacco. The Collector had issued the 
notice — Exhibit I — giving full parti- 
culars of these matters and the appellants 
had also sent a fairly exhaustive reply to 
the same. _ Finally the order — Exhibit Q 
— itself is very exhaustive and sets out 
meticulously, in great detail, the quantity 
of tobacco trader the head of substitution 
and shortage. The order refers in ex- 
tenso to the various points raised in the 
appellant’s reply dated February 2, 1957 
as well as the further points pressed be- 
fore the Collector on the date of hearing. 
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FULL BENCH 

BISHAMBHAR DAYAL, G. C. MATHUR 
AND B. N. LOKUR, JJ. 

Seth Munna Lai, Appellant v. Seth Jai 
Prakash, Respondent. 

F. A. F. O. No. 324 of 1965, D /- 18-11- 
1968, against Judgment of Ilnd Civil J. 
Meerut, D/-21-5-1965. 

Civil P. C. (1908), O. 9, Rr. 9, 13 and 
O. 17, Rr. 3, 2 — Court purporting to act 
under O. 17, R. 3 — Actual order such as 
could be passed under O. 9 read with 
O. 17, R. 2 — Application for restoration 
can be entertained — AIR 1954 All 222, 
Overruled. 

_ It is permissible to entertain an applica- 
tion for restoration under O. 9 even when 
the Court purports to act under O. 17, 
R. 3 if the circumstances set out by the 
Court are such that an order under O. 9 
read with O. 17, R. 2 would be legally 
justified and the actual order passed is one 
which could be legally passed under O. 9 
read with O. 17, R. 2. (1899) ILR 22 All 

66, Foil.; AIR 1954 All 222, Overruled. 
Case law discussed. (Para 7) 

Cases Referred: Chronological Paras 

(1958) 1958 All LJ 290 = 1958 All 
WR (HC) 406, Laxmichand v. 

Ishwar Din 4 

(1954) AIR 1954 All 222 (V 41) => 

1953 All LJ 653, Faiyaz Khan v. 

Mithan 4 

(1952) AIR 1952 All 208 (V 39) = 

ILR (1950) All 240, Qudrutullah 
v. Mohd. Kasim Khan 3 

(1952) AIR 1952 All 652 (V 39) = 

1950 All LJ 799, Sri Krishen v. 

Radha Kishen 4 

(1949) AIR 1949 All 423 (V 36) = 

1948 Oudh WN 416, Rafiq Ahmad 
v. Mohammad Shafi 3 

(1940) AIR 1940 All 217 (V 27) => 

1940 All LJ 200, Raja Singh v. 

Manna Singh 1 3 

(1899) ILR 22 All 66 = 1899 All [ 

WN 176, Lalta Prasad v. Nand 
Kishore 5 

H. P. Gupta, for Appellant; Sudhir 
Chandra and Shanti Bhusan, for Respon- 
dent. 

G. C. MATHUR, J. The following 
question has been referred to this Full 
Bench for opinion: — 

"Whether a decision recorded specifical- 
ly under O. 17, R. 3 of the Code of Civil 
Procedure would exclude relief under the 
provisions contained in Order 9 of the 
Civil P. C. irrespective of the question 
whether, in recording its decision under 
R. 3, the Court acted rightly or wrongly?” 
The question arises in the following cir- 
cumstances: A suit was filed by the res- 
pondent against the appellant for rendi- 
tion of accoun ts and recovery of commis- 
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sion. May 6, 1965, was an adjourned date 
of hearing. On this date, the defendant 
was absent and the Court recorded an 
order in the order sheet (English note) to 
the following effect: — 

"This is an adjourned date of hearing 
because the defendant had been allowed 
adjournment on the previous date, viz., 
14-4-1965. The defendant to-day has fail- 
ed to appear and, in my view, this suit 
should be heard under R. 3 of O. 17, Civil 
P. C. I accordingly proceed to hear the 
suit under O. 17, R. 3. Civil P. C.” 

Thereafter the plaintiff’s witnesses were 
examined and the next day was fixed for 
judgment. On May 7. 1965, the Court deli- 
vered its judgment, decreeing the suit on 
merits. On May 20, 1965, the appellant 
(defendant) filed an application, praying 
for an order setting aside the decree, 
treating the decree as an ex parte decree. 
This application was rejected on May 21, 
1965, by the following order: — 

"For the reasons given in the English 
Note dated 6-5-1965, the suit was decided 
under O. 17, R. 3, Civil P. C. and, there- 
fore, this application (under provisions not 
noted) for setting aside the decree is not 
maintainable and is hereby rejected.” 
Against this order, the appellant (defen- 
dant) filed an appeal before this Court. 
Before the Bench hearing the appeal, the 
defendant-appellant contended that the 
decree must be taken to be an ex parte 
decree passed under O. 9, R. 6 read with 
O. 17, R. 2 and, therefore, the application 
to set aside the decree was maintainable 
under O. 9, R. 13. The respondent urged 
that, since the Court below acted under 
O. 17, R. 3, the only remedy of the appel- 
lant was by way of an appeal against the 
decree. A question arose before the 
Bench whether it was open to it to go into 
the question whether O. 17, R. 3 applied 
to the case or O. 17, R. 2 read with O. 9, 
R. 6 applied. The Bench found that there 
was a conflict of opinion on this question 
between the decisions of Division Benches 
of this Court and it, accordingly, referred 
the question set out above for opinion to a 
Full Bench. 

2. Before examining the previous deci- 
sions of this Court on this point, it will 
be convenient to refer to the relevant pro- 
visions of law. Order 9 of the Code of 
Civil Procedure deals with the appearance 
of parties and consequence of non-appear- 
ance on the first date fixed for the hear- 
ing of a suit. Rule 6, inter alia, provides 
that, if, on this date, the plaintiff appears 
and the defendant does not appear, the 
Court may proceed ex parte if it is proved 
that the summons was duly served. Rule 13 
confers a right on the defendant to make 
an application for setting aside the ex 
parte decree. Rule 8 provides that, if, on 
this date, the defendant appears and the 
plaintiff does not appear, the Court shall 
dismiss the suit unless the defendant ad- 
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mits the claim or a part of the claim. 
Buie 9 confers a right on the plaintiff to 
apply for an order to set aside the dis- 
missal. Order 17 deals with adjournments 
and the procedure at the adjourned date 
of hearing. Rules 2 and 3 of this Order, 
with which we are concerned, have been 
amended by this Court and, as amended, 
stand thus: — 

"Rule 2 — Where, on any day to which 
the hearing of the suit is adjourned, the 
parties or any of them fail to appear the 
Court may proceed to dispose of the suit 
in one of the modes directed in that behalf 
by O. 9 or make such other order as it 
thinks fit. 

Where the evidence or a substantial 
portion of the evidence, of any party has 
already been recorded and such party fails 
to appear on such da\, the Court may, in 
its discretion, proceed with the case as if 
such party were present, and may dis- 
pose of it on the merits. 

Explanation — No party shall be deem- 
ed to have failed to appear if he is either 
present or represented in Court by agent 
or pleader, though engaged only for the 
purpose of making an application ’* 

"Rule 3 — Where, in a case to which 
R. 2 does not apply any party to a suit, 
to whom time has been granted, fails to 
produce his evidence, or to cause the at- 
tendance of his witnesses, or to perform 
any other act necessary to the further 
progress of the suit, for which time has 
been allowed, the Ccurt may. notwith- 
standing such default, proceed to decide 
the suit forthwith.” 

The words "in a cast- to which Rule 2 
does not apply” in R 3 were added on 
January 17, 1963. Before the amendment, 
there could be a case which fell both under 
R. 2 and R. 3 and, in such a case, it was 
open to the Court to decide whether it 
would proceed under R. 2 or R. 3. But, 
alter the amendment, the two rules have 
become mutually exclusive and. if a case 
falls under R. 2, it would not be open to 
the Court to proceed under R. 3, 

3. Learned counsel for the defendant- 
appellant has relied upon three decisions 
of Division Benches of this Court. The 
first case, on which he relied, is Raja Singh 
v. Manna Singh, AIR 1940 All 217. In this 
case, on the adjourned date for the hear- 
ing of a suit, the ph intiff appeared but 
the defendants did not. The Court ex- 
amined the plaintiff's witnesses and 
decreed the suit, stating that the suit was 
decided under O. 17. R. 3. The defendants 
filed an application under O. 9, R. 13. The 
application was allowed and the decree 
was set aside. The plaintiff came to this 
Court in revision and contended that, since 
the suit was decreed urder O. 17, R. 3. no 
application under O. 9, R. 13, lay. This 
Court held that the suit was not heard 
*JJ<j decided in accordance with the provi- 
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slons of O. 17, R. 3 and that an application 
for restoration under O. 9, R. 13, lay. it 
was observed by the Bench that the mere 
fact that the Court had remarked that it 
was acting under O. 17. R. 3 cannot make 
O. 17, R. 3 applicable 

The second case relied on is Rafiq 
Ahmad v. Mohammad Shafi, AIR 1949 All 
423. In this case, the plaintiffs had ex- 
amined some of their witnesses but, on 
the adjourned date of hearing, thereafter 
they were absent. The Court proceeded 
to decide the suit on merits under O. 17, 
R. 3 and dismissed it The plaintiffs made 
an application under O 9, R 9, Civil P C. 
but it was dismissed as not maintainable. 
The plaintiffs then came to this Court n 
appeal. It v/as held by a Division Bench 
of this Court that O 17. R. 3 had no ap- 
plication to the facts of this case and that 
the lower Court could not proceed to 
decide the suit on merits. It was further 
held that the plaintiffs could treat the 
dismissal as one under O. 17, R 2 read 
with O. 9, R. 8 and were entitled to file 
an application under O. 9. R 9. In this 
case, an objection was specifically raised 
that the question whether the Court could 
or could not proceed to dispose of the suit 
on merits under O 17. R. 3 could not be 
gone into. This objection was overruled 
by reference to the case of AIR 1940 All 
217 (Supra). 

The last case relied on is Qudrutullah 
v. Mohammad Kasim Khan, AIR 1952 All 
208. In this case, on an adjourned date 
for further hearing, neither the defendant 
nor his witnesses appeared and the trial 
Court, after hearing arguments and con- 
sidering the material on the record, pur- 
ported to decide the case on merits under 
O. 17. R. 3. The deferdant filed an ap- 
plication under O. 9, R 13 for setting aside 
the decree but it was rejected on the 
ground that it was not maintainable as 
the decree was not an ex parte decree. 
Against that order, the defendant appealed 
to this Court. This Court held that the 
lower Court was bound to proceed under 
O. 17. R. 2, and that, therefore, the suit 
must be deemed to have been decreed ex 
parte. It accordingly held that the ap- 
plication for restoration was maintainable. 
The only reason, which can be gathered 
from these three decisions for going behind 
the decision of the trial Court to proceed 
under Order 17. Rule 3, is that the 
remarks of the trial Court that it was act- 
ing under Order 17. Rule 3 cannot make 
Order 17. Rule 3 applicable. 

4. Let us now examine the cases relied 
upon by learned counsel for the plaintiff- 
respondent. The first case relied upon is 
Sri Krishen v. Radha Kishen, AIR 1952 
All 652. In this case, on the adjourned 
date of hearing, the plaintiffs were absent 
but the defendants v»ere present. The 
Court proceeded under O. 17, R. 3 and dis- 
missed the suit. The plaintiffs applied 
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under O. 9, R. 9 for setting aside the order 
but the court reiected the application on 
the ground that the dismissal was not for 
default but under O. 17, R. 3. The plain- 
tiffs then filed an appeal in the lower ap- 
pellate Court but the appeal was dismis- 
sed. The plaintiffs then came to this Court 
in revision. This Court dismissed the revi- 
sion. It observed: 

"The question whether an application 
for restoration is maintainable must 
be decided upon an interpretation of the 
order which the Court passes. If there 
is any doubt about the intention of the 
Court passing the order as to whether it 
intended to proceed under O. 17, R. 3 or 
O. 17, R. 2, in that case we can say that 
the order should be construed as one 
which ought to have been passed. But 
this cannot be done when the Court ex- 
pressly passes an order under one of the 
two Rules. In that case, the aggrieved 
party should file an appeal against the 
order which is in fact a decree, and not 
apply for restoration.” 

Two things have to be noted about this 
case: The first is that this Court observed 
that the question whether the application 
for restoration was maintainable or not 
must be decided upon an interpretation of 
the Order. The second is that this Court, 
in fact, examined the facts and circum- 
stances of the case and came to the con- 
clusion that the trial Court acted rightly 
in proceeding under O. 17, R. 3. The next 
case relied upon is Faiyaz Khan v. Mithan, 
AIR 1954 All 222. In this case, on the 
adjourned date of hearing, the defendant 
was absent and his counsel reported no 
instructions. The Court proceeded under 
O. 17, R. 3, recorded the evidence of the 
plaintiff’s witnesses and decreed the suit. 
An application by the defendant under 
O. 9, R. 13 was dismissed on the ground 
that it did not lie as the decision was on 
merits under O. 17, R. 3. The defendant 
filed an appeal before this Court. This 
Court noticed the conflict in the earlier 
decisions and observed: 

"We therefore, find ourselves in the 
somewhat embarrassing position of having 
to decide between conflicting decisions of 
this Court. With great respect we are of 
opinion that the view taken in the cases 
which we have last mentioned is to be pre- 
ferred. We think that if the order grant- 
ing the plaintiff a decree is actually made 
by the Court under O. 17, R. 3, an applica- 
tion by the defendant under O. 9, R. 13 
will not lie and that the defendant’s re- 
medy is by way of appeal or review. This 
view appears to us not merely to have the 
merit of practical convenience — for it is 
important that the litigant should be in 
no doubt as to where his remedy lies — but 
sound in principle. What has to be con- 
sidered is the power vested in the Judge 
who decided the suit; and if in so decid- 
ing it, he purported to act under O. 
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R. 3, he could have, it appears to us, no 
jurisdiction under O. 9, R. 13 to set aside 
the decree which he had passed. His 
order may be wrong but so long as it 
stands, he has no power to alter it.” 

This case fully supports the contention 
of learned counsel for the respondent. 
The last case, on which reliance is placed; 
is Laxmi Chand v. Ishwar Din, 1958 All 
LJ 290. In this case, on the adjourned 
date of hearing, defendant No. 1 was ab- 
sent. The Court proceeded under O. 17, 
R. 3, examined the witnesses of the plain- 
tiff and decreed the suit. Defendant No. 1 
filed an application under O. 9, R. 13 for 
setting aside the decree but the applica- 
tion was rejected on the ground that it 
was not maintainable as the suit was 
decided on merits. Against that order, a 
revision was filed in this Court. This 
Court examined the facts and circum- 
stances of the case and came to the con- 
clusion that the case clearly fell within 
the purview of O. 17, R. 3. After examin- 
ing the previous decisions of this Court, 
the Bench observed : 

"There is thus a preponderance of 
opinion of this Court in favour of the view 
that, if the order granting the plaintiff a 
decree is actually made by the Court 
under O. 17, R. 3, in circumstances where 
R. 3 may be attracted and not covered by 
R. 2, an application by the defendant under 
O. 9, R. 13 will not - lie. What has to be 
considered in such cases is the power 
vested in the judge who decided the suit 
and if in so deciding if, he purported to 
act under O. 17, R. 3. he could have no 
jurisdiction under O. 9, R. 13 to set aside 
the decree which he had passed.” 

With respect, the observations appear to 
us to be somewhat contradictory. The 
first sentence seems to indicate that an ap- 
plication under O. 9. R. 13 will not lie 
only if the suit has been decreed under 
O. 17, R. 3 and the circumstances are such 
that R. 2 would not apply and R. 3 may be 
applicable. In our opinion, these cases do 
not reveal any decisive reason in favour 
of the view that where the Court speci- 
fically proceeds under O. 17, R- 3, the 
order can, in no case, be treated as one 
under O. 17, R. 2 or O. 9. 

In AIR 1940 All 217 and 1958 All LJ 290 
(Supra), the Benches hearing the cases 
actually went into the question whether the 
orders of the trial Court were really under 
O. 17, R. 3 or under O. 17, R. 2 and do 
not appear to have taken the extreme 
view. We are unable to accept the ex- 
treme view taken in AIR 1954 All 222 
(Supra). The following example would be 
sufficient to show why we cannot accept 
this view. On an adjourned date of hear- 
ing, the plaintiff is absent and, without 
recording any evidence, the trial Court 
purports to proceed under O. 17, R. 3 and 
passes an order in these terms: "The suiS 
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is dismissed for default of the plaintiff 
under O. 17. R. 3." Surely, when it is 
brought to the notice of the Court that 
the dismissal could be only under O. 9, 

R. 8. it would not shut its eyes and refuse 
to entertain an application for restoration 
under O. 9. R. 9. The consideration men- 
tioned by Mootham, C J. in AIR 1954 
All 222 (Supra) that it was important that 
the litigant should be in no doubt as to 
where his remedy lies is outweighed by 
the consideration that, if the defaulting 
party is compelled to file an appeal, it 
will Tesult in unnecessary delay and ex- 
pense to the parties. 

5. We agree with learned counsel for 
the respondent that it is not permissible 
to go into the question as to what order 
the trial Court should have passed and 
then to decide whether an application 
under O. 9, R. 9 or 13 lies against the 
order that should have been passed. We 
are of opinion that the circumstances, in 
which the order was passed, have to be ex- 
amined and the order, as passed, has to be 
interpreted to find out whether the order 
in law and substance, is one under O. 17, 

R. 3 or under O. 17. R. 2 read with O. 9, 
The answer to the cuestion referred is to 
be found in the decision of a Full Bench 
of this Court in Lalts Prasad v Nand 
Kishore. (1899) ILR 22 All 66. This was 
a case decided under the provisions of the 
Code of Civil Procedure of 1882 but the 
material provisions of that Code are in 
pari materia vnth the corresponding pro- 
visions of the Code of 1908 with which we 
are concerned. In this case, some evi- 
dence, oral as well as documentary, nad 
been taken and then the hearing was ad- 
journed. There were several adjournments. 
On the last adjourned date the plaintiff 
was not present. The suit was dismissed 
‘Tor default of appearance and for want of 
prosecution". The plaintiff filed an ap- 
plication for restoration under Section 103 
(equivalent to O. 9, R. 9), contending that 
the dismissal was for default under 

S. 102 (equivalent to O. 9, R. 8) read with 
Section 157 (equivalent to O. 17. R. 2). The 
application was disallowed on the ground 
that the order dismissing the suit was 
not, in effect, an order under Section 102, 
that it was a dismissal for want of proof 
and, therefore, the plaintiffs remedy was 
by way of appeal against the decree and 
not by an application under Section 103. 
Against the order rejecting his applica- 
tion, the plaintiff filed an appeal in this 
Court. The appeal was heard by a Full 
Bench of four leameq Judges and ft held 
that the dismissal of the suit was under 
Section 102 (O. 9. R. 8) and that the ap- 
plication under Section 103 (O. 9, R. 9) was 
maintainable. In the course of his judg- 
ment. Stratchey. C. J., with whom the 
other learned Judges agreed, observed: 

"In the second place, what is the mean- 
ing of the opening words of Section 103 
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of the Code 'when a suit is wholly ox 
partially dismissed under Sec. 102?’ Is it 
a dismissal under Section 102 merely if 
the order says that it is passed under Sec- 
tion 102? Or is it only a dismissal under 
Section 102, if. irrespective of the language 
of the order, the suit was dismissed upon 
an actual non-appearance of the plaintiff 
in fact or law? Or is the suit dismissed 
under Section 102 if, apart from the mere 
description which the Court gives of its 
action, and apart from the actual fact of 
the plaintiff’s appearance, or non-appear- 
ance. the real meaning and substance ot 
the Court's action is that it dismisses the 
suit on the view, whether right or wrong, 
that the defendant appears that the plain- 
tiff does not appear? We think that the 
third of these views Is the correct one. 
The mere naming of the section is not 
conclusive though, no doubt, it may be a 
useful piece of evidence in construing the 
order, which must be read and construed 
as a whole. But, although the Court may 
describe an order of dismissal as being 
made under Section 102, the order, taken 
as a whole, may show that the description 
is an error, and that the Court was not 
really dismissing the suit on the view 
that the plaintiff was not appearing. So, 
too. if Section 102 is not named, and even 
if some other section, whether Sec. 158 
or any other, is named, still it may be 
that that is a mere misdescription, and 
that nevertheless the real reason for the 
dismissal is that in the Court’s view the 
defendant appears and the plaintiff does 
not appear. In such a case, notwithstand- 
ing the misdescription, there is in sub- 
stance and in fact a dismissal of the suit 
for non-appearance of the plaintiff, and 
therefore a dismissal Under Section 102, 
although that dismissal may be absolutely 
wrong, either because the Court was mis- 
taken in supposing that the plaintiff did 
not appear, or for any other reason. If 
the Court was mistaken in supposing that 
the plaintiff did not appear, still, whether 
the mistake was one of fact or of law, 
the appearance would not make the dis- 
missal one not ordered under Section 102, 
it would only make the dismissal under 
that section a wrong one. In other words, 
a suit is dismissed under Section 102 If 
the dismissal is based on the state ol 
things contemplated in that section, that 
I s - if the Court’s reason for the dismissal 
is its view that the plaintiff has not ap- 
peared. 

If that Is the correct view of the mean- 
ing of the opening words of Section 103, 
referring to a suit being dismissed under 
Section 102. it follows that a plea by the 
defendant, in answer to the plaintiff’s ap- 
plication under Section 103, that the order 
under Section 102 was illegally made, is 
irrelevant. Section 103 allows the plain- 
tiff to apply for an order to set the dis- 
missal aside, ivhere the suit has been in 
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fact wholly or partially dismissed under 
Section 102. If there has been such a dis- 
missal in the sense I have explained, whe- 
ther right or wrong, the plaintiff is en- 
titled to apply to the Court to set it aside, 
and it is no answer to such an application 
to say that the order sought to be set aside 
was illegal for any reason whatever. 
Therefore, the defendant cannot contest 
the application in limine as one which can- 
not be entertained at all under Section 103 
by showing that at the time of the dis- 
missal there was an appearance by the 
plaintiff in fact and in law.” 

We entirely agree with these observa- 
tions. What has been said by the Full 
Bench regarding Section 103 (O. 9, R. 9) 
applies equally to O. 9. R. 13. A suit is 
decreed under O. 9, R. 6 if apart from the 
mere description which the Court gives to 
Its action, the real meaning and substance 
of the Court’s action is that it proceeds to 
decree the suit on the view that the plain- 
tiff appears and the defendant does not. 
We have accordingly come to the conclu- 
sion that, if the facts, on the basis of 
which the Court has proceeded under 
O. 17, R. 3, are such under which an order 
under O. 17, R. 2 read with O. 9 would 
be legally iustified and the order actually 
passed is also one which could be legally 
passed under O. 9, it is permissible to hold 
that the order is an order under O. 9 and 
that an application under O. 9, R. 9 or 13, 
as the case may be, lies. 

G. The view, which we are taking, ap- 
pears to us to be just and equitable also. 

If an order, in law and substance, is an 
order under O. 9, though purported to be 
passed under O. 17, R. 3, it would cause 
much unnecessary expenditure of time and 
money to the aggrieved party if he is 
compelled to file an appeal instead of an 
application for restoration. In the ap- 
peal which will be against the decree, a 
court-fee will have to be paid according 
to the valuation and the subject-matter of 
the suit. It is well known that an appeal 
takes a much longer time for disposal 
than an application for restoration; then 
the scope of the appeal would be very 
limited. Obviously, in a majority of such 
appeals, the decree will not be challenged 
on the merits as the evidence, if any, 
would be one-sided. Such appeals will 
mainly be on the ground that the trial 
Court should have proceeded under O. 17, 

R. 2 read with O. 9 and not under O. 17, 

R. 3. If the appellate Court allows the 
appeal, it will set aside the decree on the 
ground that the trial Court was not justi- 
fied in proceeding under O. 17, R. 3 and 
remand the case. If the trial Court then 
does not pass an order under O. 9, the 
defaulting party will obtain restoration 
without even having to satisfy the Court 
that it had a reasonable cause for its 
default. But if it passes an order under 
O. 9 then the defaulting party will be en- 
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titled to file an application for restoration 
under O. 9. Thus the parties would still 
be in the same position as they would 
have been if the defaulting party had been 
originally permitted to file a restoration 
application and had not been compelled to 
file an appeal. The time, labour and money 
spent on the appeal will be to no one’s 
advantage. 

7. Our answer to the question referred 
is that it is permissible to entertain an ap- 
plication for restoration under O. 9 even 
when the Court purports to act under 
O. 17, R. 3 if the circumstances set out 
by the Court are such that an order under 
O. 9 read with O. 17, R. 2 would be legal- 
ly justified and the actual order passed is 
one which could be legally passed under 
0. 9 read with O. 17, R. 2. 

Order accordingly. 
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21-8-1969, against decree of Civil, J. 
Farukhabad, D/-13-2-1965. 

(A) Civil P. C. (1908), Ss. 144 and 145 
(as amended by U. P. Act 24 of 1954) and 
O. 21, R. 60 — Release of property from 
attachment — Effect of — Restitution can 
be claimed — Liability of surety is en- 
forceable at instance of person entitled to 
enforce that liability against supurdar, 
whether he be a judgment-debtor or a 
third party claimant. 1962 All LJ 539 & 
AIR 1920 All 245 (1), Overruled. 

According to Section 144 as amended in 
U. P. it is no longer necessary that the 
variation or reversal of the order should 
be effected by means of an order of an 
appellate or revisional authority. The 
amendments made in Sections 144 and 145, 
Civil P. C. by U. P. Act 24 of 1954 make 
it abundantly clear that restitution can be 
claimed even in cases where the order of 
attachment is modified in any manner. In 
cases of restitution the Court only puts 
back a person, who has suffered the loss, 
in the same position in which he was prior 
to the passing of the Court’s order by 
which he was deprived of his property. 
It is wholly immaterial who moves the 
Court to get back the property from the 
supurdar for being restored back to the 
rightful claimant. Sub-sections (b) and 
(c) of Section 145 nowhere lay down that 
the restitution can be claimed only bv the 
judgment-debtor. The liability of the 
surety is enforceable under the provisions 
of Section 145, Civil P. C. at the instanc e 
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of the person entitled to enforce that 
-liability against the supurdar, whether he 
be the judgment-debtor or a third party 
claimant. The rights of the judgment- 
debtor and the third party claimant arise 
on the attachment being lifted, in one case 
by the release of the property from execu- 
tion and in the other by the acceptance of 
the claim of the third party and passing 
of an order of release by the Court under 
O. 21. R. 60. Civil P C. Case law dis- 
cussed. 1962 All UJ 539 & AIR 1920 All 
245 (11, Overruled. (Paras 7, 16. 19) 


The adding of the explanation to Sec- 
tion 145 makes the persons in whose 
custody the attached property is left 
'sureties’ within the meaning of S. 145 (b) 
and the restitution of the property or re- 
covery of its equivalent can be enforced 
in execution against them. The order of 
the Court directing the restitution is en- 
forceable in the same manner as a decree 
is enforced by execution. 1952 AC 109 & 
AIR 1953 SC 244. Rel on. (Paras 9. 10) 
(B) Civil P. C. (1908). S. 145 and O. 21, 
Rr. 60, 90 — Release of property attached 
— Property sold away by surety and sale 
proceeds misappropriated — Order for re- 
covery and execution for the same under 
S. 145 — Properties of surety sold in ex- 
ecution of that order — No appeal filed 
by supurdar — Order under S. 145 can- 
not be challenged as nullity by way of an 
objection to sale. (Para 20) 
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HARI SWARUP, J.;— This appeal has 
been filed against the order of the Civil 
Judge, Farrukhabad, by which he allow- 
ed the objections under Sections 47 and 
151. Civil P. C. and set aside the sale and 
directed that the money deposited be re- 
turned to the auction purchaser. 

2. The facts giving rise to the present 
appeal in short are that one Ambalal 
Patel obtained a decree against Ram 
Rakshpal and Shanta Prasad in suit No. 36 
of 1957. The decree was put in execution 
and the execution case was numbered as 
44 of 1960. In execution of the decree 
on 27-8-1960 a stock of foodgrains was 
attached by the Amin and given in the 
securiy of Gokul Prasad and Markandl 
on their executing a bond for the return 
of the property whenever required by the 
Court and to pay a sum of Rs 3333 in 
case of default. Kishan Gopal filed ob- 
jections in execution and contended that 
the property attached belonged to him 
and not to the judgment-debtor and was 
not liable to attachment. These objec- 
tions of Kristian Gopal under O 21. R 58 
were enquired into by the Executing 
Court and a final Order under O. 21, R. 60 
was passed by the Court releasing the 
property in favour of Kishan Gopal, Gokul 
Prasad and Markandi. 

The sureties, however, refused to return 
the goods and alleged that due to rains it 
had been spoiled and thrown away. On 
enquiry made by the Court, it came to 
the conclusion that the case put up by the 
sureties was false and that they had sold 
away the goods and misappropriated the 
proceeds. The Court on this finding direct- 
ed that a formal order be prepared for 
recovery of Rs. 3333 along with costs from 
the sureties and execution for the same 
be proceeded under Section 145, Civil 
P. C. In this execution the properties of 
the sureties were sold on 17th of March, 
1963, Gokul Prasad filed an objection 
under Sections 47 and 151, Civil P. C, for 
setting aside the sale on the ground that 
the order in execution of which the pro- 
perty had been put to sale was a nullity 
and the sale was. therefore, invalid. The 
contention was that Section 145, Civil P. C. 
was not applicable to the circumstances 
of the case and no execution could be 
launched for recovery of the amount from 
the sureties. This objection was allowed 
by the Executing Court and the sale was 
ordered to be set aside. The present ap- 
peal is against that order. It has been 
filed by Kishan Gopal whose properties 
have been attached in execution of the 
decree against Ram Rakshpal and Shanta 
Prasad. 

3. There have been a number of am- 
endments in the relevant provisions of the 
Civil P. C. in so far as they apply to tha 
State of U. P. O. 21, R. 43 provides fos 
attachment of movable properties othas 
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than agricultural produce in possession of 
judgment-debtor. Rule 122 was added by 
the Allahabad High Court, with the result 
that agricultural produce also became 
liable to such attachment. 

4. The Allahabad amendment further 
permitted the making of an arrange- 
ment as may be deemed convenient and 
economical and it did not remain neces- 
sary that the property must be secured in 
the custody of either the attaching officer 
or his subordinate. The attached property 
in the present case was thus entrusted 
by the Court to the custody of Gokul 
Prasad and Markandi in pursuance of 
these provisions. In the bond executed 
by these two persons it was stated that 
the goods which had been attached by the 
Amin were in their custody as sureties. 
They undertook to keep the goods in safe 
custody and to produce the same forth- 
with on demand, at any place which may 
be communicated by the Court or the 
Court’s Amin and that in case they fail to 
produce the goods, the Court may recover 
from the person and properties of the 
sureties, the estimated price of the goods. 
The estimated price was mentioned as 
Rs. 3333. Gokul Prasad and Markandi 
thus became bound as sureties either to 
return the goods or to pay the value 
thereof. 

5. Order 21 of the Civil P. C. prescri- 
bes the mode of dealing with the objec- 
tions both of the judgment-debtor as well 
as of third parties whose property is 
erroneously attached in execution of a 
decree. Kishan Gopal, who claimed the 
property to be his own, filed objections 
under R. 58 of O. 21, whereupon the 
Court proceeded to investigate the same. 
He was thus deemed to be a party to the 
suit itself for the purposes of his claim. 
Evidence was taken under O. 21, R. 59 
and the Court passed a final order under 
O. 21, R. 60, Civil P. C. releasing the pro- 
perty. The effect of this order was to 
let the property go back to the claimant 
from whose possession it was attached by 
the Court. 

6. The property during attachment 
continued to remain in the custody of the 
Court Amin or in the custody of the 
'Supurdar’ as contemplated by R. 122 of 
O. 21. Civil P. C. In either case it con- 
tinued to remain in the constructive pos- 
session of the Court. It was held in the 
case of Teeka v. State of Uttar Pradesh, 
AIR 1961 SC 803, that 

"Whether the Amin keeps the buffaloes 
in his custody or entrusts them to a 
Sapurdar is in law the possession of the 
Court and so long as the attachment is 
not raised, the possession of the Court con- 
tinues to subsist.’’ 

It is only for the sake of convenience 
that the Court, instead of keeping the 
property in its actual custody, gives it in 
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the custody of Sapurdar pending de cisi on 
of the objection either of the judgment- 
debtor or of a third party. If the objec- 
tion of the judgment-debtor or the third 
party succeeds, the property is released 
in favour of such objector. In such a 
case, the Court remains responsible for 
handing back the property to the success- 
ful claimant, as throughout the period of 
attachment the property remains in the 
custody of the Court itself. 

7. The right of the successful claimant 
to get back the property on an order 
being passed by the Court under O. 21, 
R. 60 arises under Section 144, Civil P. C, 
and he becomes entitled to get a restitu- 
tion of the property in his favour. Sec- 
tion 144, Civil P. C. as applicable to U. P, 
runs as follows: — 

"144(1) Where and in so far as a decree 
or order is varied or reversed, the Court 
of first instance shall, on the application 
of any party entitled to any benefit by 
way of restitution or otherwise, cause 
such restitution to be made as wall, so far 
as may be, place the parties in the position 
which they would have occupied but for 
such decree or such part thereof as has 
been varied or reversed; and, for this pur- 
pose, the Court may make any orders, in- 
cluding orders for the refund of costs and 
for the payment of interest, damages, 
compensation and mesne profits, which 
are properly consequential on such varia- 
tion or reversal. 

(2) No suit shall be instituted for the 
purpose of obtaining any restitution or 
other relief which could be obtained by 
application under sub-section (1).” 

According to Section 144, as amended 
in U. P„ it is no longer necessary that 
the variation or reversal of the order 
should be effected by means of an order 
of an appellate or revisional authority. 
The right to restitution arises even if the 
order is varied or reversed by some other 
process. Where the order of attachment 
is varied by an order passed under O. 21, 
R, 60, Civil P. C„ the claimant still be- 
comes entitled to restitution under Sec- 
tion 144, Civil P. C. Bv an order of at- 
tachment the true owner of the property 
is deprived of his possession over the 
same as well as of his right to deal with 
it in the manner he likes, so long as tne 
order of attachment remains in force. The 
result is that the property is kept off from 
his custody for the time being. When the 
order of attachment is varied or reversed 
under O. 21, R. 60, he immediately be- 
comes entitled to get back his property by 
process of restitution under Section 144, 
Civil P. C. 

8. The procedure for enforcement oi 
the right of restitution is laid down in Sec- 
tion 145, Civil P. C. Section 145, as am- 
ended by the U. P. Act 24 of 1954, runs 
as under; — 
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"145. Where any person has become lia- 
able as surety — 

fa) for the performance of any decree 
or any part thereof, or 

fb) for the restitution of any property 
taken in execution of a decree, or 

(c) for the payment of any money, or 
for the fulfilment of any condition 
imposed on any person, under an 
order of the Court in any suit or in 
any proceeding consequent thereon, 
the decree or order may be execut- 
ed against him, to the extent to 
which he has rendered himself per- 
' sonally liable In the manner herein 
provided for the execution of 
decrees and such person shall, for 
the purposes of appeal, be deemed 
a party within the meaning of Sec- 
tion 47: Provided that such notice 
as the Court in each case thinks 
Sufficient has been given to the 
surety. 

Explanation — - For the pur- 
pose of this section a person en- 
trusted by a Court with custody of 
any property attached in execution 
of any decree or order shall be 
deemed to have become liable as - 
surety for the restitution of such 
property within the meaning of 
clause (by 

9. The adding of the explanation to 
Section 145 makes it clear that the per- 
son in whose custody the property is left 
would be deemed to be a surety for the 
purposes of restitution of the property. In 
East End Dwellings Company Ltd. v. 
Finsbury Borough Council. 1952 AC 109 
at p. 132 Lord Asquith said: 

"If you are bidden to treat an imagi- 
nary state of affairs as real, you must 
surely, unless prohibited from doing so. 
also imagine as real the consequences and 
Incidents which, if the putative state of 
affairs had in fact existed, must inevitably 

have flowed from or accompanied it 

The statute says that you must imagine 
a certain state of affairs; it does not say 
that having done so, you must cause or 
permit your imagination to boggle when it 
Comes to the inevitable corollaries of that 
state of affairs.” 

This statement has been cited with ap- 
proval by the Supreme Court in State of 
Bombay v. Pandurang Vinayak Chapalkar, 
1953 SCR 773 = (AIR 1953 SC 244). The 
adding of the explanation to Section 145 
makes Gokul Prasad and Markandi 
'sureties' within the meaning of Sec. 145 
(b). Civil P. C. and the restitution of the 
property or recovery of its equivalent can 
be enforced in execution against them. 
Section 145 also provides the extent and 
the manner in which the liability of the 
sureties is to be enforced. 

10. We are, therefore, of the opinion 
.that the order of the Court directing the 
| restitution is enforceable in the same 


manner as a decree Is enforced by execu- 
tion. There is no doubt that the property 
was taken from the custody of the true 
owner in execution of a decree and he is 
only claiming restitution of that property. 

11. It was held by the Privy Council 
in the case of Raj Raghubar Singh v. Jal 
Indra Bahadur Singh, AIR 1919 PC 55 
that if the sureties have a personal liabi- 
lity, it can be enforced under Section 145, 
Civil P. C. and in other cases by the ex- 
ercise of the inherent powers of the Court. 
In the present case there is no charge 
over any property and the liability of the 
sureties is a personal liability and there- 
fore, it is enforceable under the provi- 
sions of Section 145, Civil P. C. The pro- 
cedure which the Court is to follow is 
laid down in Section 145, Civil P. C. as 
applicable in U. P. and we are of the 
opinion that the liability in the present 
case is enforceable under Section 145, 
Civil P. C. 

12. In Mahijibhal Mohanbhai Barot v. 
Patel Manibhai Gokalbhai, AIR 1965 SC 
1477, It was held that an application for 
restitution Is an application for execution 
of a decree. The restitution and execu- 
tion are thus synonymous in their appli- 
cability lor recovery of the property by 
the person entitled thereto. A Full Bench 
In Shakir Husain v. Chandoo Lai, AIR 
1931 All 667 held that 

"the action ot the attaching Officer in 
handing over the property to a surety 
or supurddar is within his lawful powers 
under R. 122, and certainly upon his ac- 
tion being approved either expressly or 
impliedly by the Court, the surety be- 
comes an officer of the Court. But apart 
altogether, from this there is no reason 
why in suitable circumstances Section 145 
should not be applicable”, 

and that 

"although a sahana would not be a 
surety, a supurddar, who has given an 
undertaking to produce the goods when 
ordered by the Court is a surety although 
the undertaking is not given to the Court 
directly but through the attaching officer, 
and by such an undertaking he becomes 
liable under Section 145.” 

We respectfully agree with the view 
expressed in Shakir Hussain's case, AIR 
1931 All 567. 

13. The learned counsel for the 
Supurddar opposite parties contended that 
the provisions of Section 145, Civil P. C. 
were not applicable in the case ot a res- 
titution claimed by a third party but were 
applicable only in the case of restitution 
claimed by a judgment-debtor. We do 
not find any justification for this conten- 
tion specially in view of the amendment 
made in Section 145 by the U. P. Act 
No. 24 of 1954. The explanation added to 
that section makes it clear that the pro- 
visions of Section 145 are applicable even 
to third party claimants. The provisions 
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of Order 21 as held above deal with the 
objections both of judgment debtor and 
third parties. In either case the property 
is held by the surety after attachment for 
the benefit of the person entitled thereto. 
If the property is found to be belonging 
to judgment-debtor but not attachable in 
execution of the decree, the judgment- 
debtor gets the right to claim the restitu- 
tion. If the property is held to be be- 
longing to a third party and not attacha- 
ble in execution of the decree, the pro- 
perty is liable to be returned to the third 
party claimant. 

14. We see no difference In the claim 
for restitution by a judgment-debtor or 
a third party, in so far as sureties are 
concerned. The sureties hold the pro- 
perty on behalf of the Court and the Court 
restitutes the property to the rightful 
claimant. It is wholly immaterial as to 
who has moved the Court for getting back 
the property from the sureties for being 
restituted to the rightful claimant. 

15. The learned counsel for the Supur- 
dar placed reliance o n Gulsher Khan 
Supardar v. Bedi Lai, (1962) All. L.J. 
539 for the proposition that Section 145 
applies only to cases where a decree '<s 
executed and not in any other circum- 
stances. Reliance has also been placed on 
the case of Kallu Khan v. Abdullah Khan, 
18 All LJ 357 = (AIR 1920 All 245 (1) ) 
wherein it was laid down that the remedy 
of the aggrieved party was to file a suit 
for recovery of the goods or damages and 
not to move the Court in execution. The 
case of Gulsher Khan, 1962 All LJ 539 
(Supra) considered the provisions of Sec- 
tion 145 as they stood prior to the amend- 
ment made by Act No. 24 of 1954 and it 
has not taken into account the effect of 
the Explanation added to Section 145 by 
the amending Act. The observations made 
In the case are also in the nature of 
obiter dicta. There the Court had found 
that the bond executed by the sureties 
was on its own terms not enforceable. It 
was also held that it was not such a bond 
which came within the purview of Sec- 
tion 145, Civil P. C. The further obser- 
vations made by the learned Judges that 
the judgment-debtor had no right to 
invoke the provisions of Section 145, Civil 
P. C. are merely obiter dicta. With great 
respect we do not think the view expres- 
sed in the case lays down the correct law. 

16. In the case of 18 All LJ 357 = (AIR 
1920 All 245 (1) ) (Supra), which in our 
opinion does not lay down the correct 
law, no reasons have been given for arriv- 
ing at the above conclusion. The submis- 
sion of the learned counsel that the pro- 
visions of Section 145, Civil P. C. can be 
Invoked only by the judgment-debtor and 
none else is in our opinion not correct. 
]The amendments made in Sections 144 and 
>145, Civil P. C. make it abundantly clear 


that restitution can be claimed even In' 
cases where the order of attachment Is 
modified in any manner. In cases of res- 
titution the Court only puts back a per- 
son, who has suffered the loss, in the same 
position in which he was prior to the 
passing of the Court’s order by which he 
was deprived of his property. It is 
wholly immaterial who moves the Court 
to get back the property from the 
Supurdar for being restored back to the 
rightful claimant. Sub-sections (b) and 
(c) of Section 145 nowhere lay down that 
the restitution can be claimed only by the 
judgment-debtor. 

17. The learned counsel for the sureties 
also relied on the case of Shyamlal v. 
Poonamchand, 1965 All LJ 604 = (AIR 
1966 All 250) for the proposition that that 
decree-holder alone could claim the bene- 
fit of Section 145, Civil P. C. at whose 
instance the property was initially attach- 
ed and made over to a supurdar. In the 
case of Shyamlal, 1965 All LJ 604 = (AIR 
1966 All 250) the property had been at- 
tached in execution of one decree and 
handed over to a Supurdar. This very 
property was attached subsequently in ex- 
ecution of another decree. Meanwhile, 
the first decree was satisfied and the 
order of attachment was withdrawn, so 
the Supurdar returned the goods to the 
judgment-debtor, without obtaining any 
order on the point from the Execution 
Court. The second decree-holder then 
applied for restitution of the property 
under Section 145, Civil P. C. and this 
Court held that the second decree-holder 
could not in the circumstances of the case 
get restitution of the property under Sec- 
tion 145, Civil P. C. It was observed in 
Shyamlal’s case. 1965 All LJ 604 = (AIR 
1966 All 250) (Supra) that the provisions 
of Section 145 were meant for the protec- 
tion of the decree-holder at whose in- 
stance the propertv was attached and made 
over to the custodian and that it was not 
meant for the benefit of all the persons 
who hold various decrees against the same 
judgment-debtor, inasmuch as the goods 
had never been left in the custody of the 
Supurdar at the instance of these other 
decree-holders. 

18. Shyamlal's case, 1965 All LJ 604 = 
(AIR 1966 All 250) (Supra) certainly does 
not lay down the law that the benefit of 
Section 145, Civil P. C. cannot be taken 
by a third party whose property had been 
wrongly attached and who had become 
entitled to claim restitution by virtue of 
a decision in his favour under O. 21. R. 60. 
Civil P. C. In Shyamlal’s case, 1965 All 
LJ 604 = (AIR 1966 All 250) the second 
decree-holder could not invoke the provi- 
sions of S. 145, Civil P. C. as he was not 
really claiming any restitution as under- 
stood in law. 

19. In Mathura Das v. Hari Shanker, 
AIR 1949 All 306, this Court, follow- 
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Ins the law declared in Shakir Husain’s 
case. AIR 1931 All 567 held that the liabi- 
lity of a Supurdar could be enforced at 
the instance of the judgment-debtor. The 
learned Judges observed thus: 

" under Cl. (b) of S. 145 of the 

Code each of the appellants to whom the 
property taken in execution of a decree 
had been entrusted became liable as 
surety for restitution of the property; 

as surety his liability was the 

same which he had himself undertaken 
under the supurdnama." 

In the case of Mathura Das the Judges 
were of the opinion that the restitution 
of the attached property from the custody 
of the surety was also covered by the 
provisions of Cl (c) of Section 145 of the 
Code, in so far as each surety had render- 
ed himself liable for the fulfilment of the 
conditions entered in the Supurdnama 
executed by them It was observed that. 

" the appointment of the ap- 

pellants as supurdars would be deem- 
ed to have been approved by the 
Court when the Amin submitted the 
papers relating to the attachment of the 
property including the Supurdnama The 
appointment was on the conditions men- 
tioned in the Supurdnama These condi- 
tions. after the implied approval by the 
Court, must be taken to have been impos- 
ed by the order of the Court and that 
order could, therefore, be executed against 
the appellants in order to enforce the 
liability undertaken by them" 

It was held in the above case that the 
person entitled to enforce the liability was 
the judgment-debtor and that Lability 
could be enforced by an application under 
Section 145 of the Code or by a regular 
suit. We are in respectful agreement with 
the view expressed by the Division Bench 
in the case of Mathura Das, AIR 1919 All 
306 (Supra") that the liability of the surety 
is enforceable under the provision of Sec- 
tion 145, Civil P. C. at the instance of the 
person entitled to enforce that liability 
against the Supurdar, whether he be the 
judgment-debtor or a third party claim- 
ant. The rights of the judgment-debtor 
and the third party claimant arise on the 
attachment being lifted, in one case by 
the release Df the property from execution 
and in the other by the acceptance of the 
claim of the third party and passing of 
an order of release by the Court under 
O. 21. R. 60. Civil P. C, 

20. The learned counsel for the appel- 
lant has also contended that in the instant 
case the order passed by the Court under 
Section 145. Civil P. C. had become final, 

I as no appeal against the same was filed by 
the Supurdars and they had. therefore, no 
right to challenge the same by way of an 
objection to the sale. There is force in 
[this contention. We have already held 
'that the order passed by the Court under 


Section 145. Civil P. C. was a valid order! 
and the same cannot be treated as nullity 
by the Supurdar. when challenging the! 
sale in execution of that order. 

21. In the result the appeal succeeds. 
The impugned order is set aside and the 
sale is ordered to be confirmed. In view 
of the circumstances of the case, we make 
no order as to costs 

Appeal allowed 
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M/s. Badri Prasad Ayodhya Prasad. Ap- 
pheant v. Commissioner of Sales Tax, 
U. P. Lucknow, Opposite Party. 

Sales Tax Appln. No. 419 of 1966, D/- 
20-8-1969. 

Sales Tax — U. P. Sales Tax Act (15 of 
1948), Ss. 10 (3) (1), 11 — Dismissal of re- 
vision application under S. 10 (3) on 
grounds of limitation — Question whether 
dismissal was right is question of law — 
Revising Authority is competent to make 
reference to High Court under S. 11 
against such order. S. T. R. No. 556/1961, 
D/-18-2-1963 (All), Overruled. 

The question whether or not an applica- 
tion under Section 10 (3) of the Act was 
rightly dismissed as barred by limitation 
is a question of law arising out of the 
order of the Judge (Revisional). The ques- 
tion of limitation can be decided only by 
applying the law relating to limitation 
provided by the Act dealing with the 
matter. The question of limitation is, 
therefore, one of law. Even when an ap- 
plication is dismissed as barred by limi- 
tation it would be an order under Sec- 
tion 10 (3) (i) and the question of limita- 
tion would arise out of an order passed by 
the revising authority under that section 
and for that reason a reference can be 
made by the revising authority to High 
Court under Section 11 of the Act. S T. B. 
No. 556 of 1961. Df- 16-2-1963 (AW), Over- 
ruled; AIR 1956 SC 367, Rel on. 

(Paras 6, 8, 10 and 121 
Cases Referred: Chronological Para? 

(1963) STR No 556 of 1961, D /- 18-2- 
1963 (All), Sukhan Lai Amar Nath 
v. Commr. Sales Tax 4. 5, 10, 11 

(1956) AIR 1956 SC 367 (V 43) = 

(1956) 29 ITR 607. Mela Ram and 
Sons v. Commr, of Income-tax, 
Punjab 1C 

P. N. Pachauri, for Applicant. 

JAGDISH SAHAI, J. The question 
referred to this Full Bench by a Division 
Bench of this Court Is : — 

"Whether on the facts and in the cir- 
cumstances of the case the que stion whf- 
JM/KM/E702/69/BDB/R 
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ther a revision application under S. 10 (3) 
of the U. P. Sale Tax Act was rightly dis- 
missed as barred by limitation can be re- 
ferred to this Court under Section 11 of 
that Act?” 

2 . M/s. Badri Prasad Ayodhya Prasad 
were assessed to sales tax. They filed two 
appeals; one against the exemption older 
and the other against the assessment order. 
T heir prayer was that they were entitled 
to get exemption on the turnover of food- 
grains for the entire year or at least from 
30-7-1958. They challenged the assess- 
ment order on the ground that the tax 
determined was excessive. The two ap- 
peals were disposed of on 30th of April, 
1961. M/s. Badri Prasad Ayodhya Prasad 
filed two revision applications before the 
Additional Judge (Revisions) on 23-6-1984 
challenging the appellate orders passed by 
the appellate authority on 30th of April, 
3.961.. 

3. The delay in the filing of the revi- 
sion applications was explained by *he 
aforesaid assessee by saying that they did 
not receive copies of the appellate order 
and that they received the certified copies 
only on 12-6-1964 after they had applied 
for the same on 4th of June, 1964. 

4. The Additional Judge (Revisions) 
Sales Tax, dismissed both the revision ap- 
plications as barred by time. Thereafter 
M/s. Badri Prasad Ayodhya Prasad filed an 
application before the Additional Judge 
(Revisions) under Section 11 (1) of the 
U. P. Sales Tax Act (hereinafter referred 
to as the Act) for referring certain ques- 
tions of law to this Court. The Additional 
Judge (Revisions) dismissed the applica- 
tion following the decision of this Court 
in Sulchan Lai Amar Nath v. Commr. of 
Sales Tax, S. T. R. No. 556 of 1961, D/~ 18-2- 
1963 (All), holding "that no reference 
can be made when the revision is dismiss- 
ed on ground of limitation.” Thereafter 
M/s. Badri Prasad Ayodhya Prasad filed an 
application under Section 11 (4) for calling 
a statement of case and for the submission 
of certain questions of law by the Addi- 
tional Judge (Revisions) to this Court for 
its opinion. 

5. The applications came up for hear- 
ing before a Bench of this Court which 
was of the opinion that the decision in 
S. T. R. No. 556 of 1961, D/- 18-2-1963 
(All) (Supra) "calls for reconsideration.” 

6. Having heard the learned counsel 
for the parties I am of the opinion that 
the question whether or not an application 
under Section 10 (3) of the Act was rightly 
dismissed as barred by limitation is a 
question of law arising out of the order of 
the Judge (Revisions). 

7 . My reasons are as follows: — 

8. The question of limitation can be 
decided only by applying the law relating 
to limitation provided by the Act dealing 
with the matter. The question of limita- 
tion is, therefore, one of law. 


9. Sections 10 (3) (i) and 10 (3-B) cl 
the Act read: — 

10(3) (i). "The Revising Authority or any 
Additional Revising Authority may, for 
the purposes of satisfying itself as to the 
legality or propriety of any order made 
by any appellate or assessing authority 
under this Act, in its discretion, call for 
and examine either on its own motion or 
on the application of the Commissioner oi 
Sales Tax or the person aggrieved, the re- 
cord of such order and pass such order as 
it may think fit ” 

10 (3-B). "The application under sub-sec- 
tion (3) shall be made within • one year 
from the date of service of the order com- 
plained of but the Revising Authority may 
on proof of sufficient cause entertain an 
application within a further period of six 
months.” 

10. It has been contended that the 
Judge (Revisions) can pass an order under 
Section 10 (3) (i) of the Act only if he has 
entertained the revision application con- 
sidering the same to be within limitation, 
The submission is that a reference can be 
made to this Court by the revising autho- 
rity only if the question of law arises ouf 
of the order passed under Section 10 (3) 
(i) of the Act and that inasmuch as the 
question of limitation would have been 
decided earlier, the question of limitation 
cannot be said to arise out of the order 
passed under Section 10 (3) (i) of the Act 
For this reliance is placed upon S. T. R 
No. 556 of 1961, D /- 18-2-1963 (All) 
(Supra). Desai, C. J., who spoke for the 
Court observed as follows: — 

"The Judge (Revisions) had no jurisdic- 
tion to refer the question because even Ei 
whether the cause made out by the as* 
sessee was sufficient or not were a ques- 
tion of law, it was not one arising out of 
an order referred to in Section 10 (3) 
The scheme of Sections 10 and 11 is this 
By sub-sec. (3) (i) of the Judge (Revi- 
sions) is given power, either on his own 
motion or on an application of the person 
aggrieved, to call for and examine the 
record of any order made by an assessing 
authority and pass such order as it may 

think fit.. An application by the 

person aggrieved is required to be made, 
vide Section 3 (B), within one year or 11 
the Judge (Revisions) allows for sufficient 

cause, within one and a half years - 

An order under sub-section (3) (i) can be 
passed by him only after he calls for the 
record and he can call for the record only 
after he has entertained the application, 
if made more than a year from the date 
of the impugned order, on sufficient cause 
being shown. Sub-section (3-A) require; 
that a copy of the order passed by hire 
under sub-section (3) must be served upor 
the applicant and an application unde; 
Section 11 (1) is to be made within 12G 
days from the date of this service of the 
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order. Not only must the application be 
made within this period but also it must 
be for reference of a question of law aris- 
ing out of that very order. It is. there- 
fore. clear that if an application is time- 
barred and is rejected on that ground 
there can be no order contemplated by 
Section 10 (3), and no service of anv order 
under sub-section (3-A) and therefore, no 
application under S. 11 (1)” 

With great respect to Desai. C J I find 
myself in disagreement Even an order 
dismissing the revision application on the 
ground of being barred by limitation would 
be passed under Section 10 (3) (i) Sec- 
tion 10 (3-B) only provides the period of 
limitation and does not require an order 
to be passed under that provision dismis- 
sing a revision application if it is time 
barred by limitation The only provision 
which deals with the orders passed by the 
revising authority is S. 10 (3) (i) 

I am, therefore, of the opinion that even 
when an application is dismissed as barred 
by limitation it would be an order under 
Section 10 (3) (i) and the question of limi- 
tation would arise out of an order passed 
by the revising authority under that sec- 
tion. The view that I am taking finds sup- 
port from Mela Ram and Sons v Commr 
of Income-tax. Puniab, 29 ITR 607 = (AIR 
1956 SC 367) where it was held bv the 
Supreme Court that an order bv the Ap- 
pellate Assistant Commissioner holding 
that there was no sufficient reason for ex- 
cusing delay under Section 30 (2) of the 
Income-tax Act and reacting the appeal 
as time-barred is an order passed under 
Section 31 and an appeal lies from that 
order to the Appellate Tribunal 

11. In my ODinion therefore. STR 556 
of 1961. D /- 18-2-19G3 (All) (Supra) does 
not lay down correct law 

12. I answer the question referred to 
us by saying that the auestion whether a 
revision application under Section 10 (3) 
of the Act was rightly dismissed as barred 
by limitation is a auestion of law arising 
out of the order of the Tribunal passed 
under Section 10 (3) (i) of the Act and for 
that reason a reference can be made bv 
the revising authority to this Court under 
Section 11 of the Act 1 would direct the 
parties to bear their own costs 

13. SATISII CHANDRA. J. : I agree 

14. GULATI, J. : I agree. 

Answer accordingly. 
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>f India (FB) (Dwivedi J.) 

(A) Constitution of India, Art. 221 (2), 
Proviso — Proviso should receive broad 
construction — Date of appointment is 
material in respect of judges right to pen- 
sion — (Civil P. C. (1908), Preamble — 
Interpretation of Statutes — Proviso). 

Per Dwivedi. J. : — Though ordinarily a 
proviso should receive strict construction, 
the proviso to Art. 221 (2) should receive 
broad construction not merely because it is 
a part of the Constitution which generally 
receives a liberal interpretation, but be- 
cause it is designed to secure a historic 
social interest in a democratic society. It 
js the social interest in the independence 
of Judges from men and their government 
If the Judges are to dispense with fear- 
less and favourless justice between man 
and man and between man and the gov- 
ernment. they should be kept above the 
throne by granting them complete econo- 
mic security. (Para 4) 

Accordingly to the proviso the date of 
appointment, and not the date of retire- 
ment. of a judge is material for ascertain- 
ing his rights in respect of his pension He 
acouires a contingent interest in the plexus 
of rights availing on the date of his ap- 
apointment (Para 8) 

"Rights in respect of pension” is a wider 
expression. It may include the auantum 
of pension, the medium of payment, the 
time of payment, the place of payment 
and the remedies for enforcement of pay- 
ment. etc. The words 'rights in respect 
of clearly bear out this inclusiveness of 
the expression. (Para 9) 

So Parliament cannot alter or change the 
rights in respect of pension vesting in him 
at the date of his appointment to the 
detriment, or loss or injury to the inte- 
rest, of the Judge. But every sort of al- 
teration or change will not be to his dis- 
advantage. Only such alteration or change 
as will materially and really diminish the 
value of anv right in respect of pension 
is prescribed by the proviso. A formal 
or unsubstantial change may be over- 
looked. AIR 1955 SC 41, Applied. 

(Para 10) 

So the Court will examine the facts 
and circumstances of each case to find out 
if Parliament has changed the mere form 
or the substance of the rights. If only 
formal change has been made and the 
substance of the rights is not affected 
iniuriously. the law should not be frown- 
ed upon. (Para 11) 

The complainant should bear the burden 
of showing that Parliamentary alteration 
or change is to his disadvantage, (para 12) 

(B) Constitution of India Arts. 221 (2) 
and 376 (1) and Schedule II, Part D — 
Government of India Act (1935) Sec- 
tion 221 (2) — Pre-constitution Judge — 
Conditions in respect of his right to nension 
is governed by Schedule II, Part D and 
Government of India (High Court Judges) 
Order, 1937 tnade under Section 221 
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Government of India Act, 1935 — Rights 
are not affected by High Court Judges 
(Conditions of Service) Act, 1954 — Law- 
ful extinguishment of right to receive 
payment in sterling extinguishes accessory 
right to conversion, to receive payment in 
rupees. 

By virtue of Art. 376 (1) a pre-consti- 
tution Judge became a Judge under the 
Constitution. Under Art. 221 (2) in res- 
pect of his right to pension, it is necessary 
to find out his rights in respect of pension 
at the time of his appointment as a Judge 
in the Republic of India, that is, on Janu- 
ary 26, 1950. For this purpose reference 
has to be made to the Second Schedule to 
the Constitution. Clause 10(4) of Part D of 
the Schedule provided that the law in 
force immediately before the commence- 
ment of the Constitution would apply. So 
the 1937 order made under Section 221 
of Government of India Act, 1935, ap- 
plied to a Pre-constitution Judge con- 
tinuing to be a Judge under the constitu- 
tion. That was the law then in force. 

(Paras 13, 27, 29) 
Broadly speaking, the 1937 order pro- 
vided in the third schedule, for the basic 
pension and the additional pension pay- 
able to a Judge on his retirement. The 
quantum of pension was expressed in 
sterling only. The pension was expressed 
to be annual. No place of payment of 
pension was expressly stated in the order. 
Nor did the Order expressly provide for 
remedies for the enforcement of payment 
of pension. The order did not fix the 
place of payment of pension in England. 

(Paras 14, 15, 27) 

Assuming that England was the place of 
payment of pension, Cl. 21 of 1937 Order 
provided that pensions expressed in sterl- 
ing only, if paid in India, would be con- 
verted into rupees at such rate of exchange 
as the Governor-General might fix from 
time to time. (Para 16) 

The Parliament did in no way affect 
the rights under 1937 Order, in respect of 
pension by the High Court Judges (Con- 
ditions of Service) Act, 1954 which appli- 
ed to the pre-Constitution judges, who 
were on the Bench at the time the Con- 
stitution came into force. The Act did 
not vary the rupee quantum of pension to 
his disadvantage at the time of its com- 
mencement. Mere change of the medium 
of payment from sterling to rupee, with- 
out any reduction in value, does not 
matter. It is one of the forms only. 
The change became necessary on India 
becoming a sovereign Republic. There is no 
difficulty about the place of payment as 
well. Most of the judges will, on their 
retirement, live in India now. It is tp 
their advantage that they should draw 
their pension in India. Moreover, the Act 
does not fix the place of payment. There 
is no difficulty in paying the rupee pen- 
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sion to a judge outside India. The debtoi 
is bound to find the creditor. 

(Paras 19, 20, 28, 34, 55) 

Assuming that Cl. 21 of 1937 order did 
give a right to convert sterling into rupees 
or a right to recieve payment in rupees 
at a particular rate of exchange, it cannot 
fairly be complained that the vanishing 
of this right is to the Judges’ disadvantage. 
This right is not absolute and self-sus- 
taining. It is alternative and dependent. 
Under the 1937 order the principal right 
is the right to a pension in sterling. This 
principal right has lawfully been trans- 
muted into a right to a pension in rupees 
by the 1954 Act. The transmutation is 
not to the disadvantage of the Judges. 
When the principal right is lawfully extin- 
guished, the alternative right, which is 
necessary to the principal right, cannot 
survive. On the lawful extinguishment of 
the principal right to payment in stearling, 
the alternative right of conversion of 
stearling into rupees is automatically ex- 
tinguished. Accessorium non ducit, sed 
sequitur suum principale. (1942) 316 US 
502 = 86 Law Ed 1629, Rel. on. 

(Para 211 

The proviso to Art. 221 (2), is not ex- 
pressed in an absolute and forbidding 
language. It gives some freedom to 
Parliament to vary the rights in respect 
of pension. But it should not be under- 
stood that Parliament may make any kind 
of variance. All that is decided here Is 
is that the alterations made by the 1954 
Act do not infringe the proviso to Art. 221 
(2) in their application to the pre-Constitu- 
tion Judges. (Para 23) 

Hight Court Judges (Condition ol 
Service) Act is not violative of the pro- 
viso to Art. 221 of the Constitution, in 
asmuch as it does not vary the rights oi 
the pre-Constitution Judges continuing in 
office at the time of the Act. 

(Paras 34, 57) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1372 (V 55) = 

(1968) 3 SCR 224, Taraknath Ghose 
v. State of Bihar 49 

(1964) AIR 1964 SC 787 (V 51) = 

(1964) 5 SCR 431 R. P. Kapur v. 

Union of India 49, 50 

(1959) AIR 1959 SC 564 (V 46) = 

1959 Supp (1) SCR 928, Attar Singh 
v. State of U. P. 10 

(1955) AIR 1955 SC 41 (V 42) = 

1955-1 SCR 777, State of Bombay 
v. Bhanji Munji 10 

(1955) AIR 1955 SC 817 (V 42) = 

1955-2 SCR 541, State of Madras 
v, K. M. Rajagopalan - 39, 44, 49 

(1954) AIR 1954 SC 245 (V 41) = 

1954 SCR, 786, State of Bihar, v. 

Abdul Majid 46 

(1951) 1951-2 K. B. 1003 = (1951) 2 
TLR 697, Kahan v. Federation of 
Pakistan 11 
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172 Ind. Cas 786, Ottoman Bank of 
Nicosia v. Ohanes Chakarian 43 

(1937) AIR 1937 PC 54 (V 24) = 
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tion v. Alliance Assurance Co. 43 

(1934) AIR 1934 PC 108 (V 21) = 
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(1923) 1923-2 Ch. 466 =93 LJ Ch. 263 
In re Chestermans Trust's Mott v. 
Browning 43 
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Ltd. 43 
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1067 Davis v. Mills 11 

J. Swarup. for Petitioner, H. N. Seth, 

for Opposite Parties. 

DWTVEDI, J. : — I have read the judg- 
ments of my brothers G. C. Mathur and 
Gangeshwar Prasad, and I entirely agree 
with them that these petitions should be 
dismissed. As the matter is obviously 
of importance, I have thought it proper 
to deal with certain aspects in my own 
way. 

2. The Constitutional History before 

January 26. 1950 is not relevant. It is 
not necessary to refer to it. By virtue 
of Article 376 (1) all pre-Constitution 

Judges became Judges under the Consti- 
tution. Their salaries, allowances, and 
rights in respect of leave of absence and 
pension are determined not by any Pre- 
Constitution law of its own force but 
under Article 221 of the Constitution. So 
In respect of these matters there is no 
difference between pre-Constitution Judges 
and post-Constitution Judges. Both of 
them derive rights from one common 
source-JVrticle 221. 

3. Article 221 (1) settles the salary of 
the Judges, Article 221(2) deals with their 
allowances, and rights in respect of leave 
of absence and pension. Our immediate 
concern is with Article 221 (2) It reads: 

"(2) Every Judge shall be entitled to 
such allowances and to such rightsin 
respect of leave of absence and pension 
f j may from time to time be determined 


by or under law made by Parliament and, 
until so determined, to such allowances 
and rights as are specified in the Second 
Schedule. 

Provided that neither the allowances of 
a Judge nor his rights in respect of leave 
of absence or pension shall be varied to 
his disadvantage after his appointment.” 

4. Now I am aware of the ordinary 
rule of strict construction of a proviso. 
But 1 think that this proviso should re- 
ceive a broad construction. I say this not 
merely because it is part of the Consti- 
tution which generally receives a liberal 
interpretation. I say this because it is 
designed to secure a historic social inter- 
est in a democratic society. It is the 
social interest in the independence of 
Judges from men and their government. 
If the Judges are to dispense with fear- 
less and favourless justice between man 
and man and between man and the Gov- 
ernment, they should be kept above 'the 
throne’ by granting them complete econo- 
mic security. Their rights to economic 
advantages should be fixed definitely at 
the time of their call to office and should 
be insulated from subsequent impair- 
ment (See Holdsworth: Constitutional 
Position of the Judges. (1932) 48 Law 
Quarterly Review. P» 25). When the Com- 
missioners of Inland Revenue, purporting 
to act under the vague words of the 
National Economy Act, 1931, made a 
deduction from the salary of the Judges, 
Holdsworth warned: 

"It is clear that if the English legal sys- 
tem is to develop in the future on the 
same high plane of intellectual excellence 
as it has developed in the past, the stand- 
ard of the intellect of the bench must 
be maintained. And we should remember 
that, if this standard of intellectual excel- 
lence is not maintained, that law-abiding 
instinct, which is the life-blood of civilisa- 
tion, will be imperilled". (Ibid, pp 32-33). 

5. The Lav/ Commission of India, com- 
menting upon the devaluation of the 
privileges of the Judges, said: 

"It is necessary for all to realise that 
the role assigned to the judiciary under 
the Constitution is an essential one and 
that the high ideals, the attainment of 
which is aimed at by our Constitution, 
social and economic justice, equality, 
freedom and dignity of the individual, 
will be impossible of achievement unless 
the judiciary fearlessly discharges its 
duties in every complaint of excess - of 
power by the legislatures or the execu- 
tive brought to its notice.” (Report, Vol. I, 
D. 81). 

6- Recognising the society-shaping 
role of the Judges the Constitution- 
makers gave them greater security by 
the proviso to Article 221(2) than the 
Constitutions of U.SA. and Australia. So 
the wide words of the proviso should 
receive their fullest scope. 
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7. According to the main part of 
clause (2) of Article 221 rights in respect 
of pension are to be determined by Par- 
liament. Until Parliament has so deter- 
mined, the rights are regulated by the 
Second Schedule. As soon as Parliament 
occupies the field, the Second Schedule 
ceases to operate even though it may 
continue in the Constitution as an in- 
organic fact of history. 

8. According to the proviso the date 
of appointment, and not the date of 
retirement, of a Judge is material for 
ascertaining his rights in respect of his 
pension. He acquires a contin- 
gent interest in the plexus of 
rights availing on the date of 
his appointment. This is put beyond any 
shadow of doubt by the words 'after his 
appointment’. Any other view will rob 
the proviso of its real significance. 

9. The expression 'rights in respect of 
pension’ in the main part and in the pro- 
viso is important. The proviso immobi- 
lises governmental action against impair- 
ment of 'rights in respect of pension’ and 
'not merely pension.’ 'Rights in respect of 
pension’ is a wider expression. It may 
include the quantum of pension, the 
medium of payment, the time of payment, 
the place of payment and the remedies 
for enforcement of payment, etc. The 
words 'rights in respect of’ clearly bear 
out this inclusiveness of the expression. 

10. According to the Shorter Oxford 

Dictionary, the word 'disadvantage’ means 
’detriment’, loss or injury to 'interest’. 
So Parliament cannot alter or change the 
rights in respect of pension vesting in 
him at the date of his appointment to the 
detriment, or loss or injury to the inter- 
est, of the Judge. But every sort of 
alteration or change will not, I think, be 
to his disadvantage. Only such alteration 
or change as will materially and really 
diminish the value of any right in respect 
of pension is prescribed by the proviso. 
Speaking about Articles 19(11 (f) and 31 
Sri Justice Vivian Bose said: "These arti- 
cles deal with substantial and substan- 
tive rights and not with illusory phan- 
toms of title.’’ State of Bombay v. Bhanji 
Munji, (1955) 1 SCR 777 at p. 780 = (AIR 
1955 S.C. 41 at pp. 43-44). It seems to me 
that this rationalisation should also apply 
to the proviso to Article 221 (2). So a 
formal or unsubstantial change may be 
overlooked, (See Attar Singh v. State of 
U.P., (1959) Supp. (1) SCR 928= (AIR 

1959 S.C. 564) for the application of the 
de minimis rule). 

11. The Constitution of the U-S.A. 
absolutely forbids any impairment of the 
obligations of contract. Speaking In that 
context. Justice Holmes made this gene- 
ralised remark: "Constitutions are intend- 
ed to preserve practical and_ substantial 
rights, not to maintain theories”. Davis 
y, Mills, (1904) 194 U.S, 451=48 Lav/ Ed, 
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1067. So the Court will examine the facts 
and circumstances of each case to find out 
if Parliament has changed the mere form 
or the substance of the rights. If only 
formal changes have been made and the 
substance of the rights is not affected in- 
juriously, the law should not be frowned 
upon. 

12. Lastly, the compliinant should! 
bear the burden of shov/ing that Parlia- 
mentary alteration or change is to his 1 
disadvantage. 

_ 13. It is now necessary to find out the 
rights of the petitioners in respect of pen- 
sion at the time of their appointment as 
a Judge in the Republic of India, that is 
on January 26, 1950. For this purpose we 
have to refer to the Second Schedule to 
the Constitution. Clause 10 i4) of Part D 
of the Schedule provided that the law 
in force immediately before the com- 
mencement of the Constitution would 
apply. So the 1937 Order applied to the 
petitioners. That was the law then in 
force, 

14. Broadly speaking, the 1937 Order 
provided in the Third Schedule for the 
basic pension and the additional pension 
payable to a Judge on his retirement. The 
quantum of pension was expressed in 
sterling only. The pension was expressed 
to be annual. No place of payment of 
pension was expressly stated in the Order. 
Nor did the Order expressly provide for 
remedies for the enforcement of payment 
of pension. 

15. It is said on behalf of the peti- 
tioners that the 1937 Order fixed the 
place of payment of pension in England. 
My brothers have rejected this argument, 
and I agree with them. But let us assume 
for the sake of argument that England 
was the place of payment of pension in 
the case of Sri Justice Malik and Sri 
Justice Desai. 

16. Clause 21 of the 1937 Order pro- 
vided that pensions expressed in sterling 
only, if paid in India, would be converted 
into rupees at such rate of exchange as 
the Governor-General might fix from 
time to time. It is said that Clause 21 gave 
them a right to convert the sterling pen- 
sion into a rupee pension in India at the 
rate of exchange prescribed by the 
Governor-General from time to time. 

17. These are all the rights claimed 
under the 1937 Order. How has Parlia- 
ment affected these rights by the High 
Court Judges (Conditions of Service) Act 
1954? Admittedly the A°t applies to the 
petitioners. 

18. The Act converts the sterling_ pen- 
sion into a rupee pension. The pension is 
expressed to be annual. No place foi\ pay- 
ment of pension is expressly mentioned 
in the Act. There is indicated no proce- 
dure for enforcement of payment of pen- 
sion. 
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1 $. Let us now compare the rights 
under the 1937 Order with the rights 
under the Act. In respect of the time of 
payment and remedies for enforcement of 
payment there is absolutely no difference. 
As regards the auantum of pension in 
terms of rupees, the Act on the date of 
its commencement, admittedly gave more 
to Sri Justice Malik than Clause 21 of the 
1937 Order. No attempt has been made 
on behalf of Sri Justice Desai to show that 
the Act, at the relevant time, gave him 
less than the 1937 Order. So the Act did 
not vary the rupee-quantum of pension 
to their disadvantage at the time of Us 
commencement. 

20. Mere change of the medium of 
payment from sterling to rupee, without 
any reduction in value, does not matter. 
It is one of form only. The change became 
necessary on India becoming a Sovereign 
Republic. There is no difficulty about the 
place of payment as well. Most of the 
Judges will, on their retirement, live in 
India now. It is to their advantage that 
they should draw their pension in India. 
Moreover, the Act does not fix the place 
of payment. There is no difficulty in pay- 
ing the rupee pension to a Judge outside 
India. The debtor is bound to find the 
creditor. 

21 . Assuming that Clause 21 does 
give a right to convert sterling into rupees 
or a right to receive payment m rupees 
at a particular rate of exchange, the peti- 
tioners cannot fairly complain that the 
vanishing of this right is to their dis- 
advantage. This right is not absolute and 
self-sustaining. It is alternative and 
dependent. Under the 1937 Order the 
principal right is the right to a pension 
in sterling. This principal right has law- 
fully been transmuted into a right to a 
pension in rupees by the 1954 Act. The 
transmutation, is not to the disadvantage 
of the petitioners. When the principal 
right is lawfully extinguished, the alter- 
native right, which is accessory to the 
principal right, cannot survive. The 
accessory right does not lead but follows 
its principal. Thus when the obligation of 
the principal is extinguished by release 
or discharge, the obligation of the surety 
ts also extinguished. The creditor cannot 
then complain that the extinction of the 
Dbligation of the surety impairs the obli- 
gation of his contract with the principal 
debtor. So here, on the lawful extinguish- 
ment of the principal right to payment in 
sterling, the alternative right of conver- 
sion of sterling into rupees is automati- 
:ally extinguished. Accessorium non ducit, 
ied sequitur suum principale. 

22. In Faitoute Iron and Steel Co. v. 
Asbury Park, (1942) 316 U.S. 502=86 L. 
Ed. 1629 the State law substituted the 
unsecured debts with a certain rate of 
interest by the same amount of the prin- 
cipal with a lower rate of interest on the 
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basis of a composition agreement consent- 
ed to by 85% of the creditors. The appel- 
lant did not consent and complained of 
the impairment of the obligations of his 
contract. The Supreme Court sustained 
the law. Holding that it did not violate 
the Contract Clause of the Constitution, 
Justice Frankfurter said: "Particularly in 
a case like this are we in the realm of 
actualities and not of abstractions and 
paper rights, of what things are worth 
in dollars and cents, and in what is pro- 
posed to realise paper values.” Dilating 
on the obscure distinction between 
changes of the substance of the contract 
and changes of the remedy he said: "The 
dividing line will remain obscure, if we 
deal with empty abstract rights instead 
of worldly gains and losses, if we indulge 
in doctrinaire talk about Tights’ and 
’remedies’, instead of giving these con- 
cepts a content that carries meaning to 
the understanding of men.” 

23. The State law was sustained in 
spite of the absolute command of the 
Contract Clause. The proviso to Arti- 
cle 221 (2), to some extent pari materia, 
is not expressed in as absolute and for- 
bidding language. It gives some freedom 
to Parliament to vary the rights in res- 
pect of pension. But it should not be 
understood that Parliament may make 
any kind of variance. All that is decided 
here is that the alterations made by the 
1954 Act do not infringe the proviso to 
Article 221 (2) in their application to the 
petitioners. 

24. G. C. MATHUR, J.:— These two 
writ petitions have been filed by the two 
retired Chief Justices of this Court. Sri 
B. Malik and Sri M. C. Desai, claiming 
that they are entitled to have their pen- 
sions fixed in sterling and to be paid 
every month after converting the amount 
into rupees at the rates of exchange pre- 
vailing on the dates of the payments. Sri 
Desai has further claimed a right to 
receive his pension in sterling in U.K.. if 
and when he so wishes. 

25. Sri Malik was appointed Addi- 
tional Judge of the Allahabad High Court 
on March 13, 1944, and was made perma- 
nent on May 1, 1944. He was appointed 
Chief Justice on October 15. 1947, and 
retired from that post on January 11, 
1955. His pension was fixed at Rs. 15,590/- 
per annum and he has been drawing the 
same since 1955. After devaluation of 
the rupee in 1966, he wrote to the Central 
Government to fix his pension in sterling 
and to pay it after converting it Into 
rupees at the devalued rate of exchange. 
He claimed that, instead of Rs. 15.590 
per annum, he should be paid Rs. 24,724 56 
F- per annum. The Central Government 
declined to accept this request. 

26. Sri Desai was appointed Additional 
Judge on December 13, 1948. and was made 
permanent on January 24, 1950. He was 
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appointed Chief Justice on February 17, 
1961 and retired from that post on Jan- 
uary 25, 1966. His pension was fixed at 
Rs. 19,340/- per annum. He commuted 
part of his pension and, thereafter, received 
Rs. 80,5. 86 P. every month towards his 
pension. After devaluation, he also wro- 
te to the Central Government, claiming 
to have his pension fixed in sterling and 
then converted into rupees at the prevai- 
ling rate of exchange. He also requested 
the Government to pay his pension for 
certain months in sterling in U.K. Both 
these requests were turned down by the 
Government. 

27. Both the petitioners were appoint- 
ed Judges when the Government of India 
Act. 1935, was in force. Section 221 of 
this Act made provision for the salaries 
etc. of Judges and was in these terms: — 

"221. The Judges of the several High 
Courts shall be entitled to such salaries 
and allowances, including allowances for 
expenses in respect of equipment and 
travelling upon appointment, and to such 
rights in respect of leave and pensions, 
as may, from time to time, be fixed by 
His Majesty in Council: 

Provided that neither the salary of a 
Judge, nor his rights in respect of leave 
of absence or pension, shall be varied to 
his disadvantage after his appointment.” 
Under this provision, the Government of 
India (High Court Judges) Order 1937, 
was made by an Order in Council dated 
March 18, 1937, which came into force 
from April 1, 1937. Paragraphs 17 to 24 
of this Order dealt with pensions. Para- 
graph 17 laid down the requirements, 
upon the fulfilment of _ which a Judge 
became entitled to pension. Paragraph 
18(a) provided that the pension payable 
to a Chief Justice or a Judge who was 
not a member of the Indian Civil Service, 
or to a Chief Justice of a High Court 
other than the Chief Court of Oudh who 
was a member of the I.C.S. was to be 
paid in accordance with Part I of the 
Third Schedule of that Order. Para- 
graph 18(b) provided that the pension of 
a Judge, who was a member of the I.C.S. 
and was not a Chief Justice of a High 
Court other than the Chief Court of 
Oudh, was to be paid in accordance with 
Part II of the Third Schedule. 

Part I of the Third Schedule laid down 
certain rules for determining the basic 
pension and the additional pension to 
which a retired Judge was entitled and 
expressed _ the pension in sterling. Part II 
of the Third Schedule provided that the 
basic pension was to be the pension to 
which a Judge was entitled under the 
ordinary rules of the I.C.S. and his ser- 
vice as Judge was to be treated as service 
therein. It also laid down certain scales 
for the computation of the additional pen- 
sion. Paragraph 19(2) provided that any 
service Judge, who was entitled to a pen- 
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sion under paragraphs 17 and 18 had a 
right to elect to receive the pension either 
under paragraphs 17 and 18 or under 
paragraph 19(3), sub-section (3) of para- 
graph 19 prescribed the pension which a 
service Judge was entitled to. The main 
part of paragraph 21, upon which some 
of the arguments turn, was in these 
words: — 

"21. Pensions expressed in sterling 
only shall, if paid in India, be converted 
at such rate of exchange as the Govern- 
or-General may from time to time pre- 
scribe.” 

Paragraph 24 provided that the autho- 
rity competent to grant pension to a 
Judge under this order was the Governor, 
of the province in which the High Court 
was situated. These were the terms which 
governed the pensions of Judges before 
the Constitution came into force. 

When India became a Sovereign Demo- 
cratic Republic, it was open to it to dis- 
pense with the services of the Judges of 
the Crown or to re-appoint them or to 
continue them in its service. It was 
equally open to it. if it chose to continue 
or re-appoint the existing Judges in spite 
of the provisions of Section 221 of the 
Government of India Act, to prescribe 
new terms and conditions of service. The 
provision regarding the existing Judges 
in the provinces is contained in Arti- 
cle 376 of the Constitution which reads: 

"376. (1) Notwithstanding anything in 
clause (2) of Article 217, the Judges of a 
High Court in any Province holding office 
immediately before the commencement 
of this Constitution, shall, unless they 
have elected otherwise, become, on such 
commencement, the Judges of the High 
Court in the corresponding State and 
shall thereupon be entitled to such sala- 
ries and allowances and to such rights in 
respect of leave of absence and pension 
as are provided for under Article 221 in 
respect of the Judges of such High Court. 

Any such Judge shall, notwithstanding 
that he is not a citizen of India, be eligible 
for appointment as Chief Justice of such 
High Court or as Chief Justice or other 
Judge of any other High Court. 

(2) The Judges of a High Court in any 
Indian State corresponding to any State 
specified in Part B of the First Schedule 
holding office immediately before the 
commencement of this Constitution shall, 
unless they have elected otherwise, be- 
come on such commencement the Judges 
of the High Court in the State so speci- 
fied and shall, notwithstanding anything 
in Clauses (1) and (2) of Article 217 but 
subject to the proviso to clause fl) of 
that article, continue to hold office until 
the expiration of such period as the Presi- 
dent may by order .determine. 

(3) In this article, the expression 
'Judge' does not include an acting Judge 
or an additional Judge,” 
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The Constitution thus virtually put an 
end to the terms of the existing Judges 
and appointed them to the High Courts 
in the corresponding States without fol- 
lowing the procedure laid down for ap- 
pointment of Judges in Article 217(1). 
Artcile 376 provides that, if such Judges 
do not elect otherwise, they shall become 
Judges of the High Courts in the corres- 
ponding States, even if they are not Quali- 
fied tinder Article 217(2) to be appointed 
Judges under Article 217(1) Thus, after 
the Constitution, there were two types of 
Judges in the High Courts, ie., ( 1 ) those 
who became Judges on 26-1-1950 under 
Article 376. and (u) those who were op- 
pointed Judges under Article 217(i) Both 
types of Judges were entitled only to 
such salaries and allowances and to such 
rights in respect of leave of absence and 
pension as were provided for in Arti- 
cle 221. This Article states: 

"221. (t) There shall be paid to the 
Judges of each High Court such salaries, 
as are specified in the Second Schedule. 

(2) Every Judge shall be entitled to 
such allowances and to such rights m 
respect of leave of absence and pension as 
may from time to time be determined 
by or under law made by Parliament and, 
until so determined, to such allowances 
and rights as are specified in the Second 
Schedule: 

Provided that neither the allowances of 
a Judge nor his rights in respect of leave 
of absence or pension shall be varied to 
his disadvantage after his appointment.” 

The Second Schedule deals with Judges 
of the High Courts m paragraDh 10. Sub- 
paragraph (1) of paragraph 10 lays down 
the salary of the Chief Justices and other 
Judges. Sub-paragraph (2) provides for 
the payment of a special pay to the Judges 
and the Chief Justices, who were Judges 
and Chief Justices in the Provinces be- 
fore the Constitution, equal to the differ- 
ence between their salary which they 
were getting and the salary fixed by sub- 
paragraph (1). Sub-paragraph (3) deals 
with travelling allowance. Sub-para- 
graph (4) makes provisions for leave and 
pension of Judges until they were deter- 
mined by an Act of Parliament in these 
words: — 

”10(4) — The rights in respect of leave 
of absence (including leave allowances) 
and pension of the Judges of the High 
Court of any State shall be governed by 
the provisions which, immediately before 
the commencement of this Constitution, 
were applicable to the Judges of the 
High Court in the corresponding Pro- 
vince.” 

Thus, under sub-paragraph (4), all the 
jPost-Constitution Judges were governed 
jin respect of leave and pension by the 
(1937 Order. Parliament made provision 


for determining the rights in respect of 
leave and pension by the High Couit 
Judges (Conditions of Service) Act, 1954, 
which came into force on May 20, 1954. 
Chapter III of this Act deals with pen- 
sions. Section 14 provides that, subject to 
the other provisions of the Act, everv 
Judge shall, on his retirement, be paid 
a pension m accordance with the scale 
and provisions laid down in Part I of the 
First Schedule. Section 15(a) provides 
that I.C.S. Judges shall, on retirement, be 
paid a pension in accordance with the 
scale and provisions mentioned in Part II 
of the First Schedule and Section 15(b) 
provides that other service Judges shall*, 
on retirement, be paid a pension in ac- 
cordance with the scale and provisions 
laid down in Part III of the First Sche- 
dule. The proviso to this section states. 

’’Provided that every such Judge shall 
elect to receive the pension payable to 
him either under Part I of the First 
Schedule or. as the case may be. Part II 
or Part III of the First Schedule, and the- 
pension payable to him shall be calculated 
accordingly ’’ 

Section 18 provides that 

’’Pensions expressed in sterling only 
shall, if paid in India, be converted into 
rupees at such rate of exchange as the 
Central Government may, from time to 
time, specify in this behalf.’ 

Section 21 makes the President of India 
the authority competent to grant pension 
to a Judge. Section 25(1) provides: 

”25 (1) — Nothing contained in this Act 
shall have effect so as to give to a Judge 
who is serving as such at the commence- 
ment of this Act less favourable terms in 
respect of his allowances or his rights in. 
respect of leave of allowance (including 
leave allowances) or pension than those 
to which he would be entitled if this Act 
had not been passed." 

Part I of the First Schedule lays down 
the rules for computing the basic pension 
and the additional pension of Judges, Both 
types of pensions are mentioned in rupees, 
only. Under Part II the basic pension of 
a Judge was to be the pension to which 
he was entitled under the ordinary rules 
of the Indian Civil Sendee if he had not 
been appointed a Judge, his sendee as a 
Judge being treated as service therein. 
The additional pension mentioned in this- 
part was in sterling. Part III of the First 
Schedule is not relevant for these cases. 
The additional pension mentioned in 
Part II of the First Schedule was stated 
in sterling as, at the time when the Act 
was passed, the pension paid to the ICS. 
officers was expressed in sterling. In 
1956. the rules for payment of pension 
to IC.S. officers were amended and their 
pensions became Payable in rupees in 
India. Thereafter in 1958. the 1954 Act 
was amended and the additional pensions 
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payable under Part II were also stated in 
rupees. 

28. It will be convenient to first deal 
with the contention of Sri H. N. Seth, 
learned counsel for the Union of India, 
that the pensionary rights of those 
Judges, who retired after the coming into 
force of the 1954 Act, are governed 
entirely by that Act and that they cannot 
claim anything under the 1937 Order. 
He says that, when Sri Malik became the 
Chief Justice and Sri Desai became a 
Judge, under Article 376 of the Constitu- 
tion they lost all the benefits which had 
been given to them by the 1937 Order 
and their pensionary, rights thereafter 
were to be determined by an Act of Par- 
liament on the dates on which they retir- 
ed. In other words, the right to receive 
pension accrues on the date of retirement 
of a Judge and, on January 26, 1950, the 
petitioners could not claim any benefit 
under paragraph 10(4) of the Second 
Schedule to the Constitution. This con- 
tention cannot be accepted. The proviso 
to Article 221 pre-supposes the existence 
and accrual of a right in respect of the 
pension on the date of appointment of a 
Judge and protects that right. 

Take the case of a Judge appointed 
under Article 217(1) of the Constitution 
in 1951. Will he have no right in respect 
of pension on the date of appointment? 
If the answer is 'no', then there can be 
no right which can be protected by the 
proviso as the proviso protects only such 
a right a_s came into existence on the date 
of appointment. It is, therefore, clear that 
Judges appointed under Article 217(1) as 
well as those who became Judges under 
Article 376 of the Constitution acquired 
rights in respect of pension under para- 
graph 10(4) of the Second Schedule in 
accordance with the provisions of the 
1937 Order. 

29. It was urged by Sri Jagdish 
Swarup appearing for Sri Malik that 
paragraph 10(4) of the Second Schedule 
was in force on the date on which Sri 
Malik retired and, consequently, he was 
entitled to a pension in accordance with 
the provisions of the 1937 Order. This 
argument is based on the fact that para- 
graph 10(4) was actually deleted from the 
Second Schedule of the Constitution by 
the Constitution (Seventh Amendment) 
Act on October 19, 1956. It is urged that, 
in view of this fact, paragraph 10(4) re- 
mained in force till October 19, 1956, and 
was in force on January 11, 1955, when 
Sri Malik retired. This contention is with- 
out anv force. Article 221(2) clearly pro- 
vides that the pensionary rights of a 
Judge were to be governed by the provi- 
sions specified in the Second Schedule 
only till Parliament determined the rights 
in respect of leave of absence and pen- 
sion by a law made by it. As soon as Par- 
liament enacted the 1954 Act, the provi- 
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sions in the Second Schedule relating to 
leave and pension ceased to be operative. 
Though paragraph 10(4) was deleted from 
the Constitution on October 19, 1956, it 
ceased to have any force from May 20, 
1954, when the 1954 Act came into force. 

30. Before coming to the main conten- 
tion raised by the petitioners, the conten- 
tion of Sri Seth may be considered that 
Sri Desai could only claim a pension in 
accordance with the 1954 Act as he was 
appointed Chief Justice after the Act 
came into force. His submission is that 
Sri Desai was entitled to a pension as 
Chief Justice and no rights could have 
been acquired by him to this pension 
before he became Chief Justice. The 
argument is not sound. The pensions, 
which the 1954 Act contemplates are 
pensions of Judges. Chief Justices of High 
Courts are also Judges. Their tenure as 
Chief Justice is only taken into account 
in determining the additional pension 
payable to them as Judges. The date, on 
which a Judge becomes the Chief Justice, 
is irrelevant and the relevant date is the 
date on which he becomes a Judge. The 
right of a Judge to pension accrues on the 
date when he is appointed a permanent 
Judge. No separate right of pension 
accrues when a Judge is appointed Chief 
Justice. It is, therefore, not correct to say 
that Sri Desai became entitled to his pen- 
sion as Chief Justice and from the date 
on which he was so appointed. 

31. Both the petitioners have contend- 
ed that the 1954 Act is applicable only to 
those Judges who were appointed after 
this Act came into force and that it did 
not apply to Judges who were appointed 
either before the Constitution came into 
force or before the Act came into force. 
In clause (g) of Section 2(1) of the Act, 
a Judge is defined to mean a Judge of a 
High Court and to include a Chief Justice, 
an acting Chief Justice, an additional 
Judge and an acting Judge of a High 
Court. Under Chapter III of the Act, pen- 
sion is payable to every "Judge” who 
qualifies for it. Judges, who were either 
appointed or became Judges before the 
1954 Act, are included in the definition of 
"Judge” and are entitled to get pension 
under Chapter III. There is no provision 
in the Act excluding from its operation 
Judges appointed before the Act came 
into force. Further, Section 25(1) of the 
Act, which has been quoted above, would 
have been wholly unnecessary if the Act 
did not apply to Judges serving on the 
date of commencement of the 1954 Act. 
It is quite clear that the Act was intended 
to apply to all Judges and Chief Justices 
who were serving on the date ox the 
commencement of the 1954 Act. 

32. The main contention of the peti- 
tioners is that the 1954 Act is violative of 
the proviso to Article 221 of the Consti- 
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tution inasmuch as it varies the rights of 
the petitioners in respect of their pensions 
to their disadvantage. It has first to be 
seen what were the rights in respect of 
the pensions enjoyed by the petitioner 
and then whether such rights have been 
varied to their disadvantage by the Act. 
The petitioners claim that, they acquired 
the following three rights under the 1937 
Order: — 

(i) The right to a certain amount of 
pension expressed m the 1937 Order in 
sterling; 

(u) the right to receive the pension in 
sterling; and 

(lii) the right to receive the pension in 
sterling in UK 

There is no doubt regarding the first 
right. The second right is sought to be 
spelt out of the words of paragraph 21 of 
the 1937 Order: "expressed in sterling 
only". It is urged that these words refer 
to the schedules of the 1937 Order and 
paragraph 21 directs that where the pen- 
sion is expressed in the Order in sterling 
only and payment is made in India, then 
the amount should be converted into 
rupees at the prescribed rate of exchange 
at the time of each payment. 

According to the respondent, these 
words refer to the Pension Payment 
Order and that paragraph 21 merely pio- 
\ndes that, if in the Pension Payment 
Order, the pension is expressed in ster- 
ling. then, if payment is made in India, 
the amount shall be converted into 
rupees at the prescribed rate of exchange. 
Because of the use of the word 'only', the 
interpretation suggested by the peti- 
tioners is to be preferred In the payment 
order, pension can be expressed either in 
Etcrling or in rupees but not in both and. 
therefore, the use of the word ’only' 
would be inappropriate in reference to 
the payment order. But. in the Third 
Schedule to the 1937 Order, pensions are 
stated in sterling only and. in the Fourth 
Schedule, in sterling as well as in rupees. 
It thus appears that paragraph 21 refers 
to the pensions expressed in sterling in 
the Third Schedule. In 1937, there were 
some Indian and some non-Indian Judges 
in the High Courts of the provinces. Some 
had to be paid pensions in rupees and 
some in sterling. It was for the Govern- 
ment to decide whether a Judge was to 
be paid in rupees or in sterling after tak- 
ing into consideration his wishes in the 
matter and the fact whether, after retire- 
ment. he had settled in India or else- 
where. There is no express provision in 
the 1937 Order which confers upon 
Judges the right to receive their pension 
in sterling and to compel the Government 
to pav it in sterling. Paragraph 21 merely 
provides that where the pension is to be 
paid in India and the Order expresses the 
pension in sterling then the amount shall 
be entered in the payment order in rupees 


after conversion at the prescribed rate of 
exchange. The pension was mentioned in. 
the 1937 Order in sterling only for pur- 
poses of calculation and did not imply 
that the payment order had to be issued, 
in sterling in every case. The pension 
could equally have been expressed in 
rupees m the 1937 Order and then there 
would have been a provision, correspond- 
ing to paragraph 21, providing that pen- 
sions expressed in rupees only, if paid 
outside India, shall be converted into 
sterlmg at the prescribed rate of ex- 
change. It would not have meant that all 
payment orders were to be issued for pay- 
ment in rupees. Therefore, paragraph 21 
did not confer any right upon a Judge to 
insist upon receiving his pension in ster- 
ling. Even if it be held that, before the 
Constitution came into force, a Judge had 
the right under the 1937 Order to receive 
his pension in sterling, it is extremely 
doubtful whether that could be the posi- 
tion under the Constitution. When India 
became a Sovereign Democratic Republic 
on January 26, 1950, and its Constitution 
provided for the pensionary rights of its 
Judges in accordance with the 1937 
Order, it could never have been intended 
that the pension was to be paid in a 
foreign currency. The 1937 Order was 
adopted as a transitional measure only 
for laying down the scales for the deter- 
mination of pensions. It thus appears 
that, on the date on which the 1954 Act 
came into force, the petitioners had no 
right to receive their pensions in sterling. 

33. Sri Desai claims the right to 
receive the pension in U.K. by virtue of 
paragraph 933-A of the Civil Service 
Regulations The main part of this para- 
graph provided: 

"When a pension is stated in sterling, 
it is payable at the Home treasury, or, at) 
the option of the pensioner, if he be 
residing in India, at any treasury in 
India, converted into rupees at such rate 
of exchange as the Secretary of State in 
Council may by order prescribe.” 

This contention assumes that, under 
the 1937 Order, Sri Desai was entitled to 
his pension in sterling Even if that were 
so. paragraph 933-A was not applicable 
and did not confer any right to receive 
the pension in U.K. Chapter XLVIII of 
the Civil Services Regulations, which con- 
tains paragraph 933-A, deals with pay- 
ment of pensions. This paragraph was not 
applicable to Judges of the High Court 
as the rules relating to their pensions 
were contained in Chapter XXIII. It was 
also contended on behalf of Sri Desai that 
paragraph 933-A was made applicable to 
Judges of the High Courts by para- 
graph 26 of the 1937 Order. Paragraph 20 
laid down subsidiary conditions of ser- 
vice of Judges. It provided that the condi- 
tions of service of a Judge shall be deter- 
mined by the rules for the time being 
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applicable to a member of the I.C.S. 
holding the rank of Secretary to the 
Government of a province in which the 
principal seat of the High Court was 
situated. Paragraph 26 did not deal with 
any pensionary rights but with subsidiary 
rights, such as medical facilities etc. Then 
paragraph 933-A of the Civil Service 
Regulations could only be made applic- 
able to Judges by paragraph 26 of the 
1937 Order if it was applicable to mem- 
bers of the I.C.S. holding the rank of a 
Secretary. Paragraph 933-A was not 
applicable to members of the I.C.S. either, 
as the pensions of members of the I.C.S. 
were dealt with in Chapter XLIX of the 
Regulations. Clearly, paragraph 933-A of 
the Regulations was not applicable to 
High Court Judges and was not made 
applicable by paragraph 26 of the 1937 
Order. On its own words, this paragraph 
was applicable when a pension was stated 
In sterling in the payment order; but the 
pension of Sri. Desai was not expressed in 
sterling in the pension payment order. 
This paragraph was deleted from the 
Regulations in the year 1956. Sri. Desai 
has failed to establish that he had any 
right to receive his pension in U.K. 

34. It is now to be seen whether the 
1954 Act varies the rights of the petitioners 
in respect of their pensions, which they 
had acquired before the Act came into 
force, to their disadvantage. The first right 
i.e. the right to a certain amount of pen- 
sion expressed in sterling was certainly 
varied by the Act and was converted into 
a right to receive a certain amount of 
pension expressed in rupees. Mere change 
from a foreign currency into the Indian 
currency cannot be deemed to be an 
alteration which is to the disadvantage of 
Jan Indian citizen. It is not the case of the 
[petitioners that the amounts mentioned in 
'rupees in the 1954 Act are lower than 
the amounts which were mentioned in 
sterling in the 1937 Order if those 
amounts were converted into rupees at 
the rates of exchange prevailing in 1954. 
In fact, it is conceded by Sri Malik that 
the pension determined in rupees and 
expressed in his payment order is a little 
higher than what it would have been if 
it had been calculated in sterling under 
the 1937 Order and then converted into 
rupees in accordance with the rate of ex- 
change prevailing on the date of the 1954 
Act. The first right, which the petitioners 
had in respect of their pensions, though 
it has been varied by the 1954 Act, has 
not been varied to the disadvantage of 
the petitioners. Assuming that the peti- 
tioners also had the second right to 
receive their pension in sterling, it was 
quite competent for Parliament to con- 
vert this right into one of receiving their 
pension in rupees. As already observed, 
the conversion of a right to receive pen- 
sion in sterling into a right to receive 


pension in rupees cannot be said to be to 
the disadvantage of an Indian citizen. 
Even if there is a variation of the right 
of the petitioners to receive their pension 
in sterling that right has not been varied 
by the 1954 Act to the disadvantage of 
the petitioners. Once the right to receive 
the pension in sterling is legally convert- 
ed into a right to receive pension in 
rupees, the further right, even if it exist- 
ed, to receive the pension in U.K. would 
automatically disappear. The petitioners 
have not succeeded in establishing that 
the 1954 Act varies their rights in respect 
of pension to their disadvantage. The Act, 
therefore, cannot be said to be violative 
of the proviso to Article 221 of the Con- 
stitution and is a perfectly valid piece of 
legislation. It has now completely super- 
seded paragraph 10(4) of the second 
schedule. After the Act came into force, 
the rights of the petitioners in respect of 
their pensions have to be determined in 
accordance with the provisions of this 
Act. 

35. One more contention of Sri K. L,. 
Misra on behalf of Sri Desai may be 
noticed. The contention is that neither 
Part I nor Part II of Schedule I of the 
1954 Act applies to Sri Desai and as sucn 
the Act is inapplicable to him and his 
pensionary rights are still governed by 
the 1937 Order. It is said that Sri Desai 
was entitled to pension under the 1937 
Order under paragraph 18(a) as a Chief 
Justice of a High Court, other than the 
Chief Court of Oudh, who was a member 
of the I.C.S. in accordance with the scaie 
and rules in Part I of the Third Schedule 
of that Order and that, under the 1954 
Act, he is entitled to his pension under 
Section 15(a) as a member of the I.C.S. 
in accordance with the scale and provi- 
sions in Part II of the First Schedule of 
the Act. It is contended that the provi- 
sions of Part II of Schedule I of the 195- 
Act are less advantageous to Sri Desai 
than the provisions of Part I of Sche- 
dule III of the 1937 Order and, therefore, 
by virtue of the provisions of Section 25 
of the Act, Part II of Schedule I of the 
Act is inapplicable to him. 

It is further contended that Part I, on 
its own terms, does not apply to I.C.S. 
Judges and does not apply to Sri Desai, 
thus neither Part I nor Part II of the 
First Schedule of the Act applies to him. 
There is no foundation for this argument. 
There is no allegation in the writ petition 
of Sri Desai, alleging that the provisions 
of Part II of the First Schedule of the 
1954 Act are less advantageous to Sri 
Desai than the provisions of Part I of the 
Third Schedule of the 1937 Order; nor is 
there any material on the record to sub- - 
stantiate this. Under the 1937 Order, Sri 
Desai was entitled to a pension under 
paragraph 18(a) in accordance with Part I 
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of the Third Schedule of the Order and 
he was given an. election by para- 
graph 19(2) to receive his pension under 
paragraph 18(a) or paragraph 19(3). 
Under paragraph 19(3), the basic pension 
is the pension admissible to I.C.S. officers. 
Under the 1954 Act, Sri Desai is entitled 
under Section 15 to a pension in accord- 
ance with Part II of the First Schedule 
under which his basic pension would be 
the pension as an IC.S officer The pen- 
sion under Part II of Schedule I ol the 
Act is comparable to the pensions under 
paragraph 19 (3) of the Order. Under tne 
Act. he has been given a right to elect to 
receive the pension payable to him either 
under Part I of the First Schedule or under 
Part IL There was thus a similar election 
available to Sn Desai both under the 1937 
Order and the 1954 Act. In his applica- 
tion for pension to the President of India 
made under the 1954 Act, Sri Desai 
elected to receive his pension under Part 
I of the First Schedule of the Act. There 
is nothing on the record to show that the 
pension, to which Sri Desai was entitled 
under the 1937 Order, was, m anv wav, 
more advantageous to him than the pen- 
sion available to him under the Act. 

36. There is no force in anv of the 
points raised by the petitioners Their 
pensions have been correctly determined 
in rupees under the 1954 Act The writ 
petitions are cccording.lv dismissed. There 
wall be no order as to costs. 

37. GANGESHWAK PRASAD, J. I 
have had the benefit of reading the judg- 
ment of my learned brother G. C Mathur 
and 1 agree that both these writ petitions 
be dismissed I would, however, like to 
state mv reasons for the proposed order in 
a separate judgment. 

38. The circumstances in which the 
Petitioner, Sri B Malik and Sri M. C. 
Desai. filed their respective writ petitions 
and the reliefs claimed by them have been 
set out in the judgment of mv learned 
brother and it is unnecessary for me to 
repeat them. I may only note that Sri 
B. Malik was appointed Additional Judge 
of the Allahabad High Court on March. 13, 
1944, was made a permanent Judge on 
MaV. 1. 1954 and retired as Chief Justice 
of this Court on January 11, 1955. and Sri 
M. C. Desai was appointed Additional 
Judge of the Allahabad High Court on 
December 13, 1948, was made a permanent 
Judge on January 24, 1950 and retired as 
Chief Justice of this Court on January 25. 
1966. The position thus is that both the 
Petitioners were appointed Judges of High 
Court before and retired after the com- 
mencement of the Constitution of India 
and that by the time of their retirement 
the High Court Judges (Conditions of Ser- 
vice) Act, 1954 (hereinafter referred to as 
the 1954 Act) had come into force. 

39. The first contention raised on 
behalf of the petitioners was that despite 


the enactment of the 1954 Act their rights 
in respect of pension are governed by the 
provisions of the Government of India 
(High Court Judges) Order. 1937 (herein- 
after referred to as the 1937 Order) be- 
cause rights of a High Court Judge in res- 
pect of pension were governed by the said 
Order at the time of their appointment. 
For judging the soundness of this con- 
tention it is necessary to examine first 
the legal position in regard to the appoint- 
ment and conditions of service of a High 
Court Judge at the time of the appoint- 
ment of the petitioners and then the effect 
of subsequent changes in the constitu- 
tional structure of the country on that 
legal position. Sri B. Malik was appointed 
by His Majesty the King of Britain under 
Section 220 of the Government of India 
Act, 1935. Upon his appointment, he be- 
came entitled to such salaries and allow- 
ances and to such rights m respect of 
leave and pension as were fixed in the 
1937 Order which was made bv His 
Majesty in Council in exercise of the 
power mentioned in Section 221 of the 
said Act and of all other powers enabling 
him in that behalf He had also a guaran- 
tee provided by Section 221 of the af- 
oresaid Act that neither his salary nor his 
rights in respect of leave of absence or 
pension would be varied to his disadvan- 
tage after his appointment With the 
coming into force of the Indian Indepen- 
dence Act, 1947, however, the position was 
radically altered. The changes brought 
about by the Indian Independence Act 
have been explained at length by their 
Lordships of the Supreme Court m State 
of Madras v. K. M. Rajagopalan, AIR 1955 
SC 817 and I need only mention briefly 
such of them as were fundamental and 
pertained to High Court Judges. The 
basic change effected by the Indian In- 
dependence Act, in the words of their 
Lordships, was that "a completely in- 
dependent Damizuno. at tw&ia. vias, sat up. 
with a wholly independent legislature and 
with a completely independent Govern- 
ment free from any kind of fetters as re- 
gards their functioning either from the 
British Parliament or from the British 
Government although the Government of 
the Dominion "was still to be carried on 
in the name of His Majesty, the King 
of Great Britain by the Governor-General 
of India to be appointed by His Majesty.” 
The Government of India Act and the 
Orders in Council made thereunder cer- 
tainly remained operative, but that was 
not by their own force but because of sub- 
section (2) of S. 8 of the Indian Indepen- 
dence Act which was a part of the tem- 
porary provision made for the Govern- 
ment of the Dominion, and their operation 
also became subject to the conditions men- 
tioned in that sub-section In respect of 
the High Court Judges who had been ap- 
pointed before the enforcement of the Act 
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provision was made in Section 10 (2) of 
the Indian Independence Act which was 
-as follows: 

"10(2) Every person who — 

/a) Having been appointed by the Sec- 
retary of State or Secretary of State 
in Council, to a civil service of the 
crown in India continues on and 
i after the appointed day to serve 
under the Government of either of 
the new Dominitions or any pro- 
vince or part there of; or 

(b) Having been appointed by His 
Maiesty before the appointed day 
to be a judge of the Federal Court 
or of any Court or of any Court 
which is a High Court within the 
meaning of the Government of 
India Act, 1935 continues on and 
after the appointed day to serve as 
a Judge in either of the new Domi- 
nions 

shall be entitled to receive from the 
'Governments of the Dominions and Pro- 
vinces or parts which he is from time to 
time serving or, as the case may be, which 
•are served by the Court in which he is 
from time to time a Judge, the same con- 
ditions of service as respects remuneration, 
leave and pension, and the same rights as 
respects disciplinary matters or, as the 
case may be, as respects the tenure of his 
■office, or rights as similar thereto as 
•changed circumstances may permit, as 
that person was entitled to immediately 
before the appointed day.” 

Neither in Cl. (a) which dealt with per- 
■sons who had been appointed to a civil 
•service of the Crown in India by the Sec- 
retary of State or Secretary of State in 
•Council nor in Cl. (b) which dealt with 
Judges of the Federal Court and High 
Courts appointed by His Majesty was there 
any indication as to who would continue 
to serve after the enforcement of the Act, 
and that was left to be provided by Orders 
•of the Governor-General under Section 9 
(1) (a) of the Act. The above feature of 
Cl. (a) of Section 10 (2) was pointed out 
in AIR 1955 SC 817 (Supra) and what is 
true of Cl. (a) is equally true of Cl. (b). 
Provision as to who would be entitled to 
the benefit of Section 10 (2) was made in 
Art. 7 (1) of the India (Provisional Con- 
stitution) Order, 1947 (hereinafter referred 
to as the 1947 Order) which was in the 
following terms. 

"7(1) Subject to any general or special 
■order or arrangements affecting his case, 
any person who immediately before the 
■appointed day is holding any civil post 
under the Crown in connection with the 
affairs of the Governor-General or Gover- 
nor-General in Council or of a Province 
■other than Bengal or the Punjab, shall as 
from that day be deemed to have been 
duly appointed to the corresponding post 
under the Crown in connection with the 
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affairs of the Dominion of India or, as the 
case may be, of the province.” 

A High Court Judge appointed under the 
Government of the India Act certainly 
held a civil post under the Crown and, if 
this was not so, it was not at all necessary 
to provide in Section 253 of the Act that 
the provisions of Chapter 11 of Part X 
would not apply to High Court Judges. 
The result, therefore, was that subject to 
any general or special order or arrange- 
ments affecting his case a person appoint- 
ed as a High Court Judge before the en- 
forcement of the Indian Independence Act 
was deemed to have been appointed a 
High Court Judge upon the enforcement 
of the Act. Sri B. Malik thus held the 
office of a High Court Judge in the Domi- 
nion of India not under the appointment 
made in 1944 but under an appointment 
deemed to have been made upon the crea- 
tion of the Dominion; and the conditions of 
his service became determinable in accor- 
dance with the Govt, of India Act and the 
1937 Order as they stood after the enforce- 
ment of the Indian Independence Act and 
subject to the conditions laid down in 
S. 8 (2) of the said Act, and not in accor- 
dance with the Govt, of India Act and the 
1937 Order as they stood in 1944. 

40. So far as Sri M. C. Desai is con- 
cerned, he was appointed a High Court 
Judge in the interval between the enforce- 
ment of the Indian Independence Act and 
the commencement of the Constitution of 
India. At the time of his appointment as 
a High Court Judge, Section 220 of the 
Government of India Act as modified by 
the 1947 Order vested the power of ap- 
pointing High Court Judges in the 
Governor-General and the appointment 
of Sri M. C. Desai as a High Court Judge 
was made by the Governor-General. The 
conditions of his service as High Court 
Judge, like those of Sri B. Malik after his 
appointment deemed to have been made 
upon the creation of the Dominion, had 
to be determined on the basis of the Gov- 
ernment of India Act and the 1937 Order 
as they operated after the enforcement of 
the Indian Independence Act. 

41. When the Constitution of India 
came into force and India _ became a 
Sovereign Democratic Republic and the 
break with the constitutional past which 
had been substantially effected by the 
Indian Independence Act became com- 
plete. The Government of India Act and 
the Indian Independence Act ceased to 
have effect and Art. 395 of the Constitu- 
tion specifically repealed them. Under 
Art. 376 Judges of a High Court in any 
Province holding office immediately before 
the commencement of the Constitution 
"became” Judges of the High Court in 
the corresponding State on the commence- 
ment of the Constitution and "thereupon” 
became entitled to such salaries and al- 
lowances and to such rights in respect of 
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leave of absence and pension as are provid- 
ed for under Art. 221. The appointment 
of such Judges under the Government of 
India Act was thus replaced by an ap- 
pointment under the Constitution, and 
their rights in respect of salaries, allow- 
ances. leave of absence and pension as pro- 
vided in Section 221 of the aforesaid Act 
were replaced by those provided in Arti- 
cle 221 of the Constitution. In Art 221 
as well there is a guarantee that neither 
the allowances of a Judge nor his rights 
in respect of leave of absence of pension 
shall be varied to his disadvantage after 
his appointment, hut the appointment 
spoken of in the Article is obviously an 
appointment under the Constitution and 
it cannot be construed as meaning, m re- 
lation to persons who became High Court 
Judges under Art. 376. their appointment 
under the provisions of the Government of 
India Act. Upon the commencement of 
the Constitution, therefore, the petitioners 
were appointed Judges of the High Court 
under the Constitution and on the terms 
mentioned in Art. 221. Aiticle 221 lays 
down that Judges of each High Court shall 
be paid such salaries as are specified in 
the Second Schedule and each Judge shall 
be entitled to such allowances and to such 
rights in respect of leave of absence and 
pension as may from tune to time be de- 
termined by or under law made by Parlia- 
ment and. untill, so determined, to such 
allowances and rights as are specified in 
the Second Schedule. Paragraph 4 of the 
Part 'D' of the Second Schedule as it ori- 
ginally stood provided that the rights in 
respect of leave of absence and pension of 
the Judges of High Court shall be gov- 
erned by the provisions which immedia- 
tely before the commencement of the Con- 
stitution. were applicable to the Judges of 
the High Court in the corresponding Pro- 
vince. It, therefore, followed that until 
the rights of High Court Judges in res- 
pect of pension were determined by or 
under law made by Parliament they were 
governed by the 1937 Order, but subject 
to the conditions mentioned in Section 8 
(2) of the Indian Independence Act be- 
cause immediately before the commence- 
ment of the Constitution, the operation of 
the Government of India Act and of 
the Orders in Council made thereunder 
was subject to those conditions. With 
the enactment of 1954 Act such a lav/ 
came into existence and the rights of 
pension of High Court Judges became 
determinable thereafter in accordance with 
the provisions of the said Act. The opera- 
tion of the 1954 Act is, however, subject 
to the guarantee provided by Art. 221 
that the rights of the High Court Judge 
shall not be varied to his disadvantage 
after his appointment (which, as I have 
said above, means appointment under the 
Constitution) and its operation is also con- 
‘t-nllert bv Section 25 of tb* Act i*«*lf 


which says that nothing contained in it 
shall have effect so as to give to a Judge 
who is serving as such at the commence- 
ment of the Act less favourable terms in 
respect of his rights in respect of pension 
than those to which he would be entitlevl 
if the Act had not been passed. The re- 
sult. therefore, is, that the rights of the 
petitioners in respect of pension are gov- 
erned not by the 1937 Order but by the 
1954 Act, unless it is shown that the said 
Act violates Art. 221 of the Constitution 
or that its application to their case Is 
precluded by S. 25 of the Act. 

42. It was urged on behalf of the peti- 
tioners that immediately before the com- 
mencement of the Constitution the peti- 
tioners had the right to receive pension in 
sterling and if this right of theirs was 
taken away by the 1954 Act there was a 
variation of their rights to their dis- 
advantage. On behalf of Sri M C. Desai 
it was also urged that he had the right 
to receive such pension in the United 
Kingdom as well and if the 1954 Act had 
the effect of depriving him of that right 
there was again a variation to his dis- 
advantage. To me it appears that the 
nght to receive pension in sterling and 
the right to receive it in the United 
Kingdom went together and they could 
not be dissociated from each other. Indeed, 
the former right depended on the latter and 
could be claimed only as long as the latter 
existed. Let us first find out the exact 
nature of the rights that High Court 
Judges had in the above respects before 
Independence. 

43. For well known reai-ons, pensions 
of High Court Judges used to be fixed 
in sterling during the British rule. In the 
High Court Judges (India) Rules. 1922 
pensions were fixed only in sterling 
and Rule 25 (b) provided that pensions 
paid in India shall be issued in rupees and 
converted at such rate of exchange as the 
Secretary of State in Council may by order 
prescribe. In the 1937 Order injury gratui- 
ties and pensions mentioned in the Fourth 
Schedule were expressed both in sterling 
and in rupees but the pensions mentioned 
in the Third Schedule, which is the rele- 
vant Schedule, wore expressed in sterling 
only; and paragraph 21 of the Order pro- 
vided that pensions expressed in sterling 
only shall, if paid in India.be converted at 
such rate of exchange as the Governor- 
General may from time to time prescribe. 
At the time when the 1937 Order was 
made India was a Dependency of the 
British Crown and a High Court Judge in 
India held his office under an appoint- 
ment made by His Majesty the King of 
Britain. A High Court Judge had there- 
fore, the right to receive his pension in 
the United Kingdom as well unless the 
right was exprc^lv denied to him bv the 
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law governing his pension. That right 
was implicit in the very nature of his ap- 
pointment and the right to receive pay- 
ment in sterling when the payment was 
claimed in the United Kingdom was its 
necessary incident. These rights were 
postulated and not conferred by the 1937 
Order, unless Paragraph 933-A of the Civil 
Service Regulations, which will be dealt 
with later, is deemed to have been made a 
part of it by virtue of paragraph 26 of the 
Order. In any view of the matter, how- 
ever, the Third Schedule to the Order 
only provided the measure of the pensions 
in terms of sterling and not the currency 
in which they were payable. In Adelaide 
Electric Supply Co. v. Prudential As- 
surance Co., 1934 AC 122, Lord Russell of 
Killowen emphasized the distinction be- 
tween a unit of account and a legal tender 
which corresponds to the unit. The ques- 
tion in that case was whether the debt 
involved therein had to be paid in English 
or in Australian currency. Lord Russell 
said: 

"The question then is, how can the 
Company discharge that indebtedness? 
The answer can I think onl\ be. in what- 
ever currency is legal tender in the place 
Sn which the indebtedness is dischargea- 
ble. It is not a question what amount of 
coins or other currency has the debtor 
contracted to pay. A debt is not incurred 
in terms of currency, but in terms of units 
of account.” 

In Ottoman Bank of Nicosia v. Ohanes 
Chakarian, AIR 1938 PC 26 the Privy 
Council observed that the principles laid 
down by the House of Lords in Adelaide’s 
case were of general application and, after 
quoting the above statement of Lord 
Russell, proceeded to say: 

"The same view was expressed by this 
Board in a similar case, (1937) AC 587 at 
p. 605 = (AIR 1937 PC 54 at p. 59) where 
it is stated: 

'Contracts are expressed in terms of the 
unit of account, but the unit of account 
is only a denomination connecting the ap- 
propriate currency.’ 

'The unit of account must accordingly 
be applied to the appropriate currency 
which may vary from time to time. In 
the Adelaide’s case Lord Wright in his 
speech, p. 160, quoted as a correct state- 
ment of the law what was said by 
Maugham, J. in (1933) 1 Ch 373 at p. 391.” 

'A contract to pay so many pounds, 
whether a British or Australian contract, 
was not in 1920, and still less is now, a 
contract to pay in gold, but is prima facie 
a contract to pay money according to the 
currency of the country where payment 
has to be made.’ 

These words are equally true of a case 
like the present where the question does 
not turn on a conflict between the cur- 
rency of one country and another, the 
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unit of account being identical in both, 
but where there has been a change in the 
currency of the country concerned. That 
type of case was dealt with in (1923) 2 Ch 
466, where a mortgage debt in German- 
reichsmarks contracted while Germany 
was on gold was held by Russell, J. and 
by the Court of Appeal to be dischargea- 
ble in depreciated German reichsmarks 
without reference to what country was the 
place of payment. Lord Sterndale said at 
P. 478, 'if their (i.e. the mortgagees’) rights 
are to be defined by German law, it must 
be that law as it exists from time to 
time’.” 

It is true that Adelaide’s case and the 
other cases referred to in the above pas- 
sage dealt with contracts and not with 
statutory provisions, but there seems no 
reason why the principle laid down in 
the above cases should not also apply 
to statutory provisions, and it will be seen 
that in Ottoman Bank case the Privy 
Council applied the principle to the in- 
terpretation of pension regulations of the 
Imperial Ottoman Bank established by a 
Turkish Imperial Firman. In the light of 
these decisions it seems clear that the 
Third Schedule to the 1937 Order fixed 
the unit of account in terms of the Sterl- 
ing but it did not have the effect of mak- 
ing the pensions payable only in sterling. 
The pensions were payable in the currency 
of the United Kingdom if paid in the 
United Kingdom and in the country of 
India if paid in India. Sterling was cer- 
tainly a currency of His Majesty the King 
of Great Britain but it was not an Indian 
currency. Even in absence of para- 
graph 21 of the 1937 Order, therefore, the 
pensions would not have been payable in 
sterling in India, and the object behind 
the paragraph essentially was to lay down 
how the rate of exchange was to be deter- 
mined at the time of the payment, if 
made in India. Reference in this connec- 
tion may be made to Dekhri T. Co. Ltd. 
v. Assam Bengal Rly. Co., Ltd., AIR 1921 
Cal 239 which suggests that even before 
independence Courts in India could give 
judgment in terms of only one currency 
i.e. rupees. However, the paragraph made 
it clear that the pensions, if paid in India, 
would be payable only in rupees and at 
the rate of exchange indicated therein. 
The position, therefore, was that the right 
to receive in sterling the pensions men- 
tioned in the Third Schedule to the 1937 
Order was entirely dependent _ upon the 
right to receive them in the United King- 
dom and the latter right flowed from the 
facts that India was a Dependency of the 
British Crown, a High Court Judge was 
appointed by His Majesty and King of 
Great Britain and the pensions were fixed 
by an Order of His Majesty in Council. 
Of course, if paragraph 933-A of the Civil 
Service Regulations is deemed to have been 
a part of the 1937 Order there was a 
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specific provision conferring the right to 
receive the pensions in sterling at the 
Home treasury. 

44. Ignoring for the time being Para- 
graph 933-A of the Civil Service Regula- 
tions, let us see whether the right to re- 
ceive pension in sterling survived the 
enforcement of the Indian Independence 
Act and the creation of the Dominion of 
India. In AIR 1953 SC 817 (supra) it 
was observed by their Lordships of the 
Supreme Court that the auestion as to 
whether *he Indian Independence Act 
brought about a full Sovereign State for 
each and every purpose is one of consi- 
derable importance and is not free from 
difficulty ar-d their Lordships did not think 
\t necessary to decide the question in that 
case, but whatever the answer to that 
auestion might be, it cannot be disputed 
that the Dominion of India was "comple- 
tely independent" with wholly indepen- 
dent legislature and with a completely in- 
dependent Government free from any 
land of fetters as regards their function- 
ing either from the British Parliament or 
from British Government." Appointment 
of High Court Judges made by His 
Majesty and the King of Great Britain 
therefore, ceased to be effective and the 
Judges appointed by His Majesty, if they 
continued in services demed their office 
not from the appointment made by His 
Majesty but from the appointment deemed 
to have bpen made under Art 7 (1) of the 
1947 Order Their rights in respect of 
pension could, under Section 221 of the 
Government of India Act as modified by 
the 1947 Order, be fixed by the order of 
the Governor General and, under Art. 5 
of the 1947 Order, the 1937 Order was to 
be deemed as having been made by the 
Governor General. As to High Court 
Judges appointed after the enforcement 
of the Indian Independence Act and the 
creation oi the Dominion oi India, they 
were appointed by the Governor-General 
and their rights in respect of pension, like 
those of High Court Judges deemed to 
have been appointed as aforesaid, were 
governed by the 1937 Order deemed to 
have been made by the Go\ emor-General. 
Thus the basis on which the right to 
receive pensions in the United Kingdom 
rested or could rest completely disap- 
peared Payment of the pensions could 
therefore, no longer be claimed in the 
United Kingdom and naturally it could not 
then be claimed in sterling. It is true 
that the government of the Dominion con- 
tinued still to be carried on in the name 
of Eis Majesty the King of Great Britain 
by the Governor-General of India ap- 
pointed by Kis Majesty but this, as their 
Lordships of the Supreme Court said in 
Rajsgopalan’s case, "was no more than a 
symbol of the continued allegiance to the 
Crown ” 


43. Section 7 (a) of the Indian Indepen- 
dence Act said that after the setting up 
of the Dominion of India His Majesty’s 
Government in the United Kingdom had 
no responsibility as respects the Govern- 
ment of the territories of the Dominion, 
and proviso (b) to sub-section (2) of/Sec- 
tion 8 of the Act said that nothing in the 
sub-section would be construed as con- 
tinuing in force after the setting up of 
the Dominion any form of control by His 
Majesty’s Government in the United 
Kingdom over the affairs of the said terri- 
tories. It is, therefore, manifest that after 
Independence the right to receive pension 
under the 1937 Order from His Majesty’s 
Government terminated and, with the 
termination of that right, the right to re- 
ceive pension in the United Kingdom 
and in sterling, also terminated, 
because the latter right was founded only 
on the former. It is true that Sch. HI of 
the 1937 Order which expressed pensions 
in sterling only still remained a part of 
the Order without any modification, but, 
as I have said above, the Schedule only 
fixed the unit of account in terms of 
sterling, and since quite a number of re- 
tired High Court Judges were paid their 
pensions in the United Kingdom because 
they lived there after retirement that unit 
of account was left unchanged. 


46. We may then consider whether the 
right to receive the pensions in sterling 
was enforceable through court before In- 
dependence and, if so, whether it remain- 
ed so enforceable after Independence, In 
India not only were the pensions, not 
payable in sterling by reason of para- 
graph 21 of the 1937 Order but no kind 
of suit relating to the pensions could be 
entertained by Civil Court on account of 
the bar imposed by Section 4 of the Pen- 
sions Act, 1871. Even if any matter con- 
nected with the pensions went before Civil 
Court on a certificate as provided by Sec- 
tion 6 of that Act no decree directing pay- 
ment of the pensions in sterling could be 
passed. Indeed, it appears that under 
Section 6 only a declaration of right could 
be obtained but not an order for payment 
of the pensions either in sterling or in 
rupees vide Secy, of State v. Parashram 
Madhavrao. AIR 1934 PC 108. The re- 
medies provided bv the Constitution of 
India were not then available, and the 
position thus was that the right to receive 
the pensions in sterling was not enforcea- 
ble throuRn Indian Courts. The only 
means of enforcement of the right to re- 
ceive the pensions in sterling before In- 
dependence could, therefore, be a legal 
proceeding in the United Kingdom. The 
Crown Proceedings. Act. 1947. came into 
force on January, 1, 1948 i e after the en- 
forcement of the Indian Independence Act, 
but from what has been observed m the 
State of Bihar v. Abdul Majid. AIR 1954 
SC 245, Punjab Province v. Tara Chand, 



1970 E. Malik v. Union of India (FB) 

AIR 1947 FC 23 and Reilly v. The King, 
1934 AC 176 it may be concluded that an 
action was maintainable in the United 
Kingdom for the recovery of the pensions. 
The right to receive the pensions was a 
statutory right conferred by Section 221 
of the Government of India Act read with 
the 1937 Order as such, it may be said, 
on the authority of the above mentioned 
cases, that it was enforceable through a 
Court of law in the United Kingdom. The 
considerations on which, the unpaid salary 
of an Indian Civil Servant was not held to 
be a debt "owing or occurring" from the 
Crown in Lucus v. Lucus and High Commr. 
for India, (1943) 2 All ER 110 a case 
which was not regarded in the AIR 1954 
SC 245 (Supra) and AIR 1947 FC 23 
(Supra) as having been correctly decided 
could have no application to such a right. 
In any case the remedy of a Petition of 
Right was available in the United King- 
dom. After Independence, however, the 
situation completely changed. 

4G-A. In India the right to receive the 
pensions in sterling was. as has been seen 
unenforceable even before Independence. 
After Independence unenforceability of the 
right became still clearer. Whatever might 
have been the position in regard to the 
power of an Indian Court to pass a decree 
in terms of sterling prior to Independence, 
it seems undeniable that no such decree 
could be passed after Independence. 
Dicey’s Conflict of Laws (Seventh Edition) 
•contains the following statement at page 
■909: 

"Irrespective of the currency in which 
a debt is expressed or damages are calcu- 
lated (money of account), the currency in 
which the debt or liability can and must 
foe discharged (money of payment) is 
determined by the law of the country in 
which such debt or liability is payable, 
but (semble) the rate of exchange at which 
money of account must be converted into 
a money of payment is determined by the 
proper law of the contract or other law 
governing the liability". 

Again we find the following statement at 
page 914: 

"English Court cannot give judgment 
for the payment of an amount in foreign 
currency. A debt which is expressed and 
damages which are calculated in a 
Foreign currency must, therefore, be 
converted into sterling for the purposes of 
litigation in England irrespective of the 
place at which they are payable and 
Irrespective of the law governing the 
substance of the obligation.” 

In Cheshire’s Private International Law 
(Sixth Edition) the position has been stat- 
ed in the following words at page 708: 

"Again, the view taken in England, 
though not shared by several foreign 
countries, is that an English Court cannot 
order payment except in English cur- 
rency.” 
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47. Performance of an obligation to 
pay the pensions in sterling in the United 
Kingdom, became all the more incapable 
of being enforced through an Indian court 
after Independence. Apart from the fact 
that such an obligation no longer existed, 
the Dominion of India, could not be com- 
pelled by an Indian court to perform an 
act which became one of extra-territorial 
nature after Independence. At any rate 
no decree enjoining performance of such 
an act could be passed by a Civil Court 
in India by reason of the provisions of 
the Pensions Act, 1871. As to enforce- 
ability of the right in the United King- 
dom, under Section 7(a) of the Indian 
Independence Act, His Majesty’s Govern- 
ment ceased to have any responsibility 
as respects the government of the terri- 
tories of the Dominion of India and no- 
thing could thereafter form the basis for 
the institution of a legal proceeding in 
respect of the pensions in the United 
Kingdom. Further, under Section 176 of 
the Government of India Act as modified 
by the 1947 Order the authority to be 
sued in respect of any claim against the 
Government of India was the Dominion 
of India or the Province, according as 
the suit related to the sphere of the 
one or the other, and no suit was 
maintainable against the Secretary of 
State in Council. Even against the Domi- 
nion of India or any Province no suit or 
other legal proceeding was entertainable 
in a Court in the United Kingdom. In 
Dicey’s Conflict of Laws (Seventh Edi- 
tion) it has been stated at page 129 as a 
general rule of jurisdiction that the 
English Court "has no jurisdiction to 
entertain an action or other legal pro- 
ceeding against any foreign State, or the 
head, or government or any department 
of the government of any foreign State”, 
and the comments on the above rule at 
pages 133 and 134 show that the Domi- 
nion of India was a foreign State for the 
purpose of jurisdictional immunity. Re- 
ference in this connection has to be made 
to Kahan v. Federation of Pakistan, (1951) 
2 K.B. 1003, where the question whether 
the Federation of Pakistan was a foreign 
State for the purpose of a suit in English 
Courts arose for consideration. Slade, J. 
against whose judgment appeal was taken 
to the Court of Appeal had, in accordance 
with the practice long recognized in cases 
in which the status of a defendant claim- 
ing to be a Sovereign State was in ques- 
tion. sought the advice of the Secretary 
of State for Commonwealth Relations. 
The advice that had been received was 
that under the provisions of the Indian 
Independence Act, 1947 and by reason of 
the Constitutional Conventions, "Pakistan 
is a self-governing country within the 
British Commonwealth of Nations, Sove- 
reign both in internal and in external 
affairs, linked with the United Kingdom 



584 AIL iPrs. 47-48] 


B. Malik v. Union of India (FB) (Prasad J.) A. LB. 


through a common allegiance to the 
Crown, but in other respects independent 
of it”, and the advice had been finally 
summed up by saving: *'In the view . 
the Secretary of State, therefore. Pakistan 
la an independent Sovereign. State Slade 
j„ again following the recognized practice 
had accepted the advice or certificate as 
conclusive evidence for the purpose of 
that case and had dismissed the appeal 
preferred before him against an order of 
the Master. Before the court of Appeal 
the counsel for the appellant accepted 
the conclusiveness of the certificate issu- 
ed by the Secretary of State and the 
appeal was decided on the footing that 
the status of the Federation of Pakistan 
was equivalent to that of a foreign State. 
Dealing with this aspect of the case Jen- 
kins L. J. observed. 

"No convincing reasons were adduced 
before us why such a certificate should 
not be lust as conclusive in the present 
case as it would be in the case of a foreign 
sovereign State; but the matter was not 
fully argued and it is not necessary for 
the purpose of the present appeal to ex- 
press any concluded opinion upon it, for 
ultimately both parties agreed that for 
the purposes of this appeal the Federa- 
tion of Pakistan could be taken to be in 
the Position of a foreign sovereign State 
so far as the question of immunity is con- 
cerned." 

Thus there seem to be no doubt about the 
fact that payment of the pension m ster- 
ling could not be enforced after Indepen- 
dence. either through an Indian Court or 
through a Court in the United Kingdom. 

48. V/e now proceed to examine whe- 
ther as contended by Sri Kanhaya Lai 
Misra, learned counsel for Sri M. C. Desai 
paragraph 933- A. of the Civil Service 
Regulations should be deemed to have 
been incorporated in the 1937 Order by 
virtue or paragraph 26 ol the Order. 

The relevant portion of Paragraph 933-A 
of the Regulations was in the following 
terms; 

"When a pension is stated in sterling. 
It is payable at the Home treasury, or 
at the option of the pensioner, if he be 
residing in India at any treasury m 
India, converted into rupees at such 
rate of exchange as the Secretary of State 
In Council may by order prescribe”. 
Paragraph 26 of the 1937 Order which, 
according to the learned counsel, made 
the aforesaid paragraph of the Civil Ser- 
vice Regulations a part of the 1937 Order 
ran as follows: 

"26. Subiect to the provisions of this 
order and of any other order in council 
made under the Act. the conditions of 
(service of a Judge shall be determined 
by the rules for the time being applicable 
fo a member of the Indian Civil Service 
holding the rank of Secretary to the Gov- 


ernment of the Province in which the 
principal seat of the High Court is 
situated: 

Provided that nothing in this para- 
graph shall have effect so as to give to a 
Judge who is a member of a civil service 
of the Crown in India less favourable 
terms in respect of any of his conditions, 
of service than those to which he would 
be entitled as a member of his civil ser- 
vice if he had not been appointed a Judge 
his service as Judge being treated as ser- 
vice for the purpose ot determining those 
terms.” 

The above paragraph of the Order was. 
placed under the heading ’Subsidiary 
Conditions of Service' and not under the 
heading ’Pension’ which contained para- 
graphs 17 to 24 It will be noticed that. 
Section 221 of the Government of India 
Act did not speak of conditions of service 
although it cannot be denied that provi- 
sions relating to salanes. allowances, 
leave and pension would certainly consti- 
tute conditions of service. What meaning, 
then the words subsidiary conditions of' 
service bear? While answering that Ques- 
tion it will be useful to refer to the rele- 
vant provisions of the Indian Constitution 
and the 1954 Act first. Article 221 of the 
Constitution too does not use the words 
"condition of service” and the things which, 
according to the Article were left to be 
determined by law made by Parliament, 
were allowance and rights in respect ol 
leave of absence and pension. The 1954 > 
Act which has been called the High Court 
Judges (Conditions of Service) Act deals'* 
not only with allowance and right in res- 
pect of leave of absence and pension but 
also with other conditions of service i c , 
provident fund (Section 20) and facilities - 
for medical treatment (Section 22). Fur- 
ther, it empowers the Central Govern- 
ment to make rules not only in regard 
to other conditions for medical treatment 
but also in regard to other conditions of’ 
service and any other matter which may 
be prescribed (Section 24) In enacting 
the 1954 Act Parliament did not. there- 
fore. confine itself to matters mentioned 
in Article 221 of the Constitution and. 
provided for other conditions of service __ 
as well. Tor ascertaining the condition of" 
the things prevailing at the time of the- 
enactment, reference may be made to- 
Objects and Reasons attached to the Bill, 
relating to the Act. In clause (c) of para- 
graph 3 of the Statement 'A was said. 

"Special provision has been made to 
govern certain other subsidiary conditions - 
of service, such as medical attendance 
facilities which are enjoyed by all Gov- 
ernment servants and which, upto the 
commencement of the_ Constitution were 
admissible also to High Court Judges* 
under paragraph 26 of the Government 
of India (High Court Judges) Order, 
1937.” 



1970 B. Malik v. Union of India (FB) 

This clause indicates that conditions of 
service in regard to matters other than 
allowances, leave of absence, and pen- 
sions were treated as 'other subsidiary 
conditions of service’ and provisions in 
regard to such subsidiary conditions 
of service were intended to be a substi- 
tute for the provision in Paragraph 26 of 
the 1937 Order. Going back to the 1937 
Order, it would be seen that the Order 
was made by His Majesty not merely in 
exercise of the power mentioned in Sec- 
tion 221 of the Government of India Act 
but also in exercise of "all other powers 
enabling him in that behalf”. It cannot, 
therefore, be said that the provisions 
made in the Order must be construed as 
provisions relating only to salaries, allow- 
ances, leave and pensions. The question 
then is whether Paragraph 26 was intend- 
ed to provide only for matters other than 
salaries, allowances, leave and pensions 
or embraced the above matters as well. 
The answer to the question is not free 
from difficulty. The words "subject to the 
provisions of this order” in paragraph 26 
and the proviso to the paragraph may be 
construed as lending support to the argu- 
ment that unless the Order and rules 
applicable to members of the Indian Civil 
Service were to operate to some extent in 
the same sphere the words quoted above 
and the proviso were unnecessary. The 
words might, however, also have been 
used only to mark out the separate 
spheres in which Order in Council and 
rules referred to in paragraph 26 were to 
respectively operate, and the proviso 
might have been intended to ensure to 
the members of the service mentioned 
therein the conditions of that service. It 
wall be noticed that wherever the 1937 
Order intended to provide that the pro- 
visions in regard to any matter specifical- 
ly dealt with by it should be supplement- 
ed by rules in that behalf governing 
another service the order explicitly said 
so. In regard to pensions too this was 
done in paragraphs 20 and 23. It is signi- 
ficant in this connection that the High 
Court Judges (India) Rules, 1922, con- 
tained no provision corresponding to para- 
graph 26 of the 1937 Order. It, therefore, 
appears that paragraph 26 was really 
intended for matters other than salaries, 
allowances, leave and pensions. In any 
case, in view of the specific provision, 
made in paragraph 21 of the Order, para- 
graph 933-A of the Civil Service Regu- 
lations could not, in my opinion, be read 
as a part of the 1937 Order by aid of 
paragraph 26 of the Order. 

49. But even if paragraph 933-A of 
the Civil Service Regulations were to be 
regarded as having been incorporated in 
the 1937 Order the effect only was that 
the right to receive in sterling _ at the 
Home treasury pensions mentioned in 
sterling was explicitly conferred by the 
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1937 Order, and the question would still 
be whether that right remained available 
after the Indian Independence Act. Sec. 
8(2) of the Act would, I think, furnish a 
clear answer to that auestion. The rele- 
vant portion of the Section 8(2) ran as 
follows: 

"8(2). Except in so far as other pro- 
vision is made by or in accordance with 
a law made by the Constitution Assem- 
bly of the Dominion under sub-section (1) 
of this section, each of the new Dominions 
and all Provinces and other parts thereof 
shall be governed as nearly as may be 
in accordance with the Government of 
India Act, 1935, and the provisions of 
that Act and of the Orders in Council, 
rules and other instruments made there- 
under, shall so far as applicable, and 
subject to any express provisions of this 
Act, and with such omissions, additions, 
adaptations and modifications as may be 
specified in Orders of the Governor-Gene- 
ral under the next succeeding section, 
have effect accordingly.” 

In the above provision, the words "as 
nearly as may be” and "as far as appli- 
cable” carried much more than their 
usual significance because the Indian 
Independence Act completely changed 
the political status of the country and 
its constitutional structure. The aforesaid 
words had the effect of bringing laws 
made in a different setting into harmony 
with the new situation, and rendered 
such provisions thereof as were inconsist- 
ent with or unworkable or inappropriate 
in the changed political and constitutional 
frame, automatically inapplicable or 
applicable with modifications, without 
having been formally deleted modified. 
If the 1937 Order did not confer the right 
to receive, pensions in sterling and only 
presupposed the existence of such a right 
the basis of that presupposition was 
destroyed in consequence of the changes 
brought about by the Indian Indepen- 
dence Act. And if the Order is to be 
interpreted as having been supplemented 
by paragranh 933-A of the Civil Service 
Regulations the aforesaid paragraph be- 
came inconsistent with the provisions of 
the Indian Independence Act and in- 
applicable to the new situation. Obviously 
the pensions could not be payable "at the 
home treasury” after Independence. But 
what is more important and goes to the 
root of the matter is that upon the en- 
forcement of the .Indian Independence 
Act the Indian Civil Service automatically 
came to an end. In Taraknath Ghose v. 
State of Bihar. AIR 1968 S C. 1372, their 
Lordships of the Supreme Court held: 

"When Independence was achieved by 
India, the Secretary of State and the 
Crown ceased to have any authority in 
India, so that no service of the Secretary 
of State or the Crown could continue 
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thereafter. Under the agreement that 
was entered into by the new Indian 
Government with the British Govern- 
ment, provision was made that members 
of the previous Secretary of State Ser- 
vice could continue to serve the Govern- 
ment of India or a provincial Govern- 
ment and certain rights were preserved 
to them if they continued to do so. There 
was. however, no provision that the old 
Secretary of State Service would conti- 
nue so that with the passing of States, 
Services like the Indian Civil Service and 
the Indian Police Service ceased to 
exist." 

Their Lordships also referred to the fol- 
lowing observations made in AIR 1955 
S.C- 817:— 

"Thus the essential structure of the 
Secretary of State Services was altered 
and the basic foundation of the contrac- 
tual-eum-statutory tenure of the service 
disappeared It follows that the contracts 
as well as statutory protection attached 
thereto came to an automatic and legal 
termination.” 

The Indian Administrative Service, as 
observed in the majority judgment deli- 
vered by Wanchoo, J. (as his Lordship 
then was} m R. P Kapur v Union of 
India, AIR 1964 SC. 787, was legally and 
formally constituted m 1951. The un- 
settled condition of things relating to All 
India Service obtaining even after the 
commencement of the Constitution may 
be gathered from Statement of Objects 
and Reasons appended to the Bill which 
resulted m All-India Sendees Act, 1951. 
It was to remove those corditions which 
were described as "neither satisfactory 
nor auite justifiable” and "to fill a consti- 
tutional lacuna without proceeding to 
incorporate any detailed provisions” that 
the Bill was introduced. The Indian Ad- 
ministrative Sendee (Recruitment) Rules 
were, however, made in 1954 and till then 
the members of former Indian Civil Ser- 
vice were not. to use the words of their 
Lordships of the Supreme Court in AIR. 
1968 S.C. 1372 (supra), members of "any 
Regularly constituted Sendee”. The 
result, therefore, was that after the 
enforcement of the 1947 Act paragraph 
933-A of the Civil Sendee Regulations 
could not constitute a part of the 1937 
Order and Sri M- C. Desai (who was a 
member of the Indian Civil Sendee before 
Independence) was not a member of any 
regularly constituted sendee at the time 
of his appointment 2 s High Court Judge. 

50. The effect of Section 10(2) of the 
Indian Independence Act, which has been 
referred to earlier, has to be considered 
in this connection^ well. Under that 
provision Sri Desai. as a member of the 
former Indian Civil Service was, upon 
his appointment which will be deemed to 
have been made by the Government of 
India after Independence, vide AIR 1964 


SC. 787 (supra), entitled to receive from, 
the Dominion of India the same conditions 
of service as respects remuneration, leave 
and pension as he was entitled to on 
August 14, 1947. But so long as he was. 
not a member of any regularly constitut- 
ed service those provisions of the Civil 
Service Regulations which related to the 
Indian Civil Service did not apply to him. 
It is another matter altogether that for 
the purpose of ascertaining what rights, 
in respect of pension were secured to Sri 
Desai by Section 10(2) of the Indian. 
Independence Act the Civil Service Regu- 
lations had to be seen, but they had ceas- 
ed to be actually operative m his case. 
When Sri Desai was appointed a HigH 
Court Judge his nghts in respect of pen- 
sion changed; and since at that time the 
rights were not governed by the Civil 
Service Regulations (so far as they were 
applicable ’o the Indian Civil Service), 
and paragraph 933-A thereof could not 
on any reading of paragraph 26 of the 
1937 Order, then supplement the Order, 
the right mentioned m paragraph 953-A. 
was never available to him as a Hign 
Court Judge. 

In the case of Sri Malik it may be said 
that if paragraph 933-A of the Civil Ser- 
vice Regulations had to be read with th<a 
1937 Order and regarded as supplement- 
ing it he was entitled to the benefit of 
that provision on August 14. 1947. But 
the Question is whether he "received” a 
different condition of service as respects 
his pension. The 1937 Order still governed 
his rights in that matter, and right to 
receive pension in sterling ceased to 
exist not because the right ivas taken 
away or not granted by the Government 
of India but because such a right could 
not in the very nature of things, continue 
after the transfer of power by the Bnti<> 
Government and it also became un- 
enforceable. 

_ 51. The result of the foregoing discus- 
sion is that neither Sri Malik nor Srx 
Desai had the right to receive pension ir> 
the United Kingdom or in sterling at the- 
time of their respective appointments, 
and the provision which, immediately 
before commencement of the Constitu- 
tion, governed their rights in respect of 
Pension did not entitle them to such a. 
right. It is true that even after Indepen- 
dence payment of pensions in sterling, 
continued to be made to retired High 
Court Judges residing ir. the United 
Kingdom and desiring payment to he 
made there but this became only a matter 
of international comity and a concession 
to suit the convenience of persons who- 
had served as High Court Judges and as- 
it ceased to be a matter of any legal 
obligation. 

52. By virtue of paragraph 10(a) oL 
Part D of the Second Schedule to the- 
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Constitution the position in respect of 
the right of pension of High Court Judges 
as existing immediately before the com- 
mencement of the Constitution continued 
till the enforcement of the 1954 Act. The 
pensions payable under Part I of the 
First Schedule of the Act were expressed 
in rupees, and the pensions payable under 
1 Part II of the Schedule still remained ex- 
pressed only in sterling because of the 
reference therein to rules of the Indian 
Civil Service. Section 18 of the Act cor- 
responding to paragraph 21 of the 1937 
Order was enacted to provide that pen- 
sions expressed in sterling only shall if 
paid in India, be converted into rupees 
at such rate of exchange as the Central 
Government may from time to time 
specify in that behalf. The section did not 
have the effect of creating a right to 
receive such pensions outside India or in 
any other currency nor did it postulate 
the existence of such a right. The unit of 
account in respect of pensions payable Lo 
a certain class of High Court Judges hav- 
ing continued to be expressed in sterling 
it was necessary to provide the mode of 
determining the rate of exchange and that 
was done by section 18. The pensions that 
remained expressed in sterling were, 
however, neither payable in the United 
Kingdom nor in sterling. It is true that 
paragraph 933-A of the Civil Service 
Regulations was not formally deleted 
from the Regulation till 1956, but for the 
reasons that I have already given lost its 
force and become inapplicable upon the 
enforcement of the Indian Independence 
Act. I may here mention that even though 
a law determining the allowance of a 
High Court Judge and his rights in res- 
pect of leave of absence and pension was 
enacted by Parliament in 1954, it was not 
until 1956 that sub-paragraph (4) of para- 
graph 10 in Part D of the Second Schedule 
to the Constitution was deleted by. the 
Constitution (Seventh Amendment) Act. 
Even after the commencement of the 
Constitution and the 1954 Act pensions to 
High Court Judges residing in the United 
Kingdom are being paid there in sterling. 
This is, however, being done not by 
reason of any legal obligation or in recog- 
nition of any legal right, but only by way 
of concession. It may be pertinent to 
mention here that Government of India’s 
decisions noted at pages 563 and 564 of 
Chaudri's Compilation of the Civil Ser- 
vice Regulations (Fourth Edition) indicat- 
ed that even in respect of persons govern- 
, ed by the Regulations payment has been 
made in the United Kingdom in sterling 
only by way of concession to suit the 
convenience of persons residing there. I 
have referred to these decisions of the 
Government of India only as explaining 
the conduct of the Government. I may, 
however, point out that at page 564 of 
the above Compilation there is a refer- 


ence to some decision of the President 
also which show that payment of pensions 
in the United Kingdom in sterling has 
been only in the nature of a concession. 

.53. Now paragraph I of Part II of the 
First Schedule to the 1954 Act provides 
that provisions of that part apply to a 
Judge who is a member of the Indian 
Civil Service and who has not elected to 
receive the pension payable under Part I, 
and provision for making an election has 
been made in S. 15 of the Act. Sri Desat 
availed of the election provided for m 
Section 15 and was receiving pension in 
accordance with Part I in rupees. Sri 
Malik to whom Part I alone applies was 
also receiving his pension in rupees as 
provided in that Part. 

54. The argument on behalf of the 
petitioners was that by converting pen- 
sions in sterling into pensions in rupees 
the 1954 Act had varied the rights of the 
petitioners to their disadvantage and had 
infringed Article 221 of the Constitution. 
I have already dealt with the question 
whether the petitioners had a right to 
receive pension in sterling before the 
commencement of the Constitution and 
I have found that the answer should be 
in the negative. What Part I of the First 
Schedule to the Act did was that it chang- 
ed the unit of account which was ex- 
pressed in a foreign currency into a unit 
of account expressed in the Indian cur- 
rency and gave fixity to the pensions 
mentioned therein. If on the date of the 
1954 Act the pension fixed in Part I of 
the First Schedule to the Act were not 
below the amount into which the pensions 
expressed in sterling in the 1937 Order 
were convertible on that date there was 
no variation in the rights of High Court 
Judges in respect of pension to their 
disadvantage. It has not been shown by 
the petitioners that the pensions payable 
under Part I were less than the amount 
■which would have been payable in rupees 
on the date of the enforcement of the 
1954 Act, and so far as Sri Malik is con- 
cerned it was also admitted that his pen- 
sion fixed in rupees under Part I was a 
little higher than the amount into which 
the pension expressed in sterling in the 
1937 Order was convertible on the said 
date. The contention on behalf of the 
petitioner was that if on any occasion of 
payment of pension the amount to which 
a High Court Judge is found entitled 
under Part I of the First Schedule to the 
1954 Act is less than what, under the 
1937 Order, he would have been entitled 
to receive in rupees at the prescribed or 
prevalent rate of exchange, the 
Act should be regarded as hav- 
ing made a variation in the rights 
of pension to his disadvantage and since 
this has actually happened in the case of 
the petitioners as a result of the devalua- 
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tion of the rupee such a variation has 
taken place. The contention appears to me 
to be wholly misconceived. 

55. Article 221 of the Constitution 
prohibits variation in "the rights in res- 
pect of pension” and the prohibition is, 
therefore, in respect of a law determining 
the rights and not in respect of payments 
which mav from time to time be made 
in accordance with that law. Variation of 
the rights in respect of pension takes 
place when a change in the rights is 
brought about by a law relating thereto 
and payments made from time to time 
according to the law that has made the 
variation would not be variation of 
"rights m respect of pension" because 
such rights have already been varied by 
the law. If the variation made by the law 
was a permissible variation when made. >t 
cannot become an impermissible variation 
at any later point of time bv reason of 
the fact that if it were made at such later 
pomt of time it would be impermissible. 
It is obvious that whether or not a law 
regulating the rights infringes Article 221 
has to be nidged with reference to the 
state of thing* a t the time of its making 
and its constitutionality would not be for 
ever hanging in the balance or be per- 
petually suoiect to being ludged m the 
light of rates of exchange that prevail 
from time to time. If on the date of the 
enforcement of the 1954 Act the pensions 
fixed in Part I of the First Schedule did 
not effect a variation in the Tights of a 
High Court Judge to his disadvantage the 
Act cannot be said to have become viola- 
tive of Article 221 because of the subse- 
quent devaluation of the rupee. What 
Article 221 of the Constitution guaranteed 
was that primary right which was deter- 
mined by fixing the measure of the pen- 
sions a right which became vested in the 
person entitled to it on the date of his 
appointment — and not what mav be 
called those secondary rights of receiving 
payment which would accrue as and 
when the pensions recumnglv become 
due Some variation in the primary right 
mav certainly be said to have been made 
bv the 1954 Act but it has not been shown 
that it was to the disadvantage of the 
persons entitled to that right. Under the 
1937 Order too the pensions were not 
actually payable in sterling, and their 
payment in sterling could not be enforc- 
ed The variation, in the manner of ex- 
pressing the. pensions brought about a 
definiteness in the amounts of pension 
which would otherwise have been subject 
to the fluctuations in the rate of exchange. 
The variation may, therefore, be said as 
haring possessed some advantageous 
features. At anv rate, the 1954 Act can- 
not be said to have varied the rights of 
High Court Judges in respect of pension 
-to thrir disadvantage. The right that 
.Article 221 guarantees Is not the right to 


such advantages of chance as might occa- 
sionally become available, and the Article 
does not give its protection against a dis- 
advantage which amounts to. no more 
than the possibility of not being able to 
gain at some future time some advantage 
from a change in the exchange rate. 

56. As to the other disadvantage point- 
ed out in the course of argument on be- 
half of Sn Desai, namely, the disadvant- 
age of not being able to receive pension 
in the United Kingdom it should be suffi- 
cient to say that the auestion of any 
disadvantage on that score does not arise 
because the right to receive pension m 
the United Kingdom was never available 
to High Court Judges after the enforce- 
ment of the Indian Independence Act I 
may, however, add that "disadvantage ‘ 
can have no fixed positive or negative 
content, and the answer to the question 
whether the absence of a particular bene- 
fit constitutes a disadvantage would vary 
with circumstances. Loss of the right to 
receive pension in the United Kingdom 
was a necessary consequence of India 
ceasing to be a part of the British Empire 
or. in anv case, of India becoming a 
Sovereign Democratic Republic, and that 
loss could not be a disadvantage if the 
achievement of Independence and the 
attainment of the status of a Sovereign 
Democratic Republic were advantaged. 

57. The change introduced by Part I 
of the First Schedule to the 1954 Act was, 
therefore, valid and rights of pension of 
Sri Malik are governed by it. Sri Desai 
elected, under Section 5 of the Act, to 
receive pension in accordance with Part I 
and his rights too are. therefore, govern- 
ed by that Part. Sri Kanhaiya Lai Misra 
urged that Sri Desai cannot be regarded 
as having exercised any election if Part I 
infringed Article 221 and was therefore 
invalid. As Part I did not, in my opinion, 
infringe Article 221, I find no force in this 
argument. 

58. The effect of Section 25 of the 
1954 Act on Part I of the First Schedule 
to the Act remains to be seen. The rele- 
vant portion of the section is as follows: 

"25(11. Nothing contained in this Act 
shall have effect so as to give to a Judge 
who is serving as such at the commence- 
ment of this Act less favourable terms in 
respect of his allowances or his rights in 
respect of leave of absence (including 
leave allowances! or pension than those 
to which he would be entitled if this Act 
had not been passed ” 

This provision, therefore, subjected the 
operation of the Act to the condition to 
which it was already subject under Arti- 
cle 221 of the Constitution. It prevents 
such provisions of the Act from operating 
as given 'less favourable terms” in res- 
pect of pension and. therefore, it virtually 
provides that those provisions which vary 
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the rights of High Court Judges in respect 
of pension to their disadvantage "will not 
operate. For the reasons given by me for 
holding that Part I of the First Schedule 
to the 1954 Act does not infringe Arti- 
cle 221 of the Constitution I also hold that 
its operation is not precluded by Sec- 
tion 25 of the Act, 

59. In the result I find that both the 
writ petitions are devoid of force and the 
petitioners are not entitled to any of the 
reliefs claimed by them. Both the peti- 
tions are accordingly dismissed. I do not, 
however, make any order as to costs. 

(BY THE COURT) 

The petitions are dismissed. But there 
shall be no order as to costs. 

Petitions dismissed. 
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S. D. KHARE, S. N. SINGH AND 
J. S. TRIVEDI, JJ. 

Qadir Bux, Appellant v. Ramchand and 
others, Respondents. 

Second Appeal No. 500 of 1959, D /- 19- 
3-1969, from judgment and decree, of 2nd 
Addl. Civil J., Agra, D/- 22-12-1958. 

(A) Limitation Act (1908), Arts. 142, 
144 — Applicability - — Dispossession and 
adverse possession — Distinction — Bur- 
den of proof — Suit for possession — 
Title established but tenancy not proved 
— Art. 144 and not Art. 142 applies • — 
Failure of defendant to prove adverse 
possession — Plaintiff is entitled to decree. 
AIR 1946 All. 389, Overruled. 

No suit can be governed both by Arti- 
cles 142 and 144. Where Article 142 is 
applicable, the residuary Article 144 can- 
not apply. The residuary Article 144 can 
apply only if none of the Articles 123 to. 
143 (including Article 142) is applicable. 

(Para 22) 

Where a plaintiff is suing for possession 
on the basis of dispossession, Art. 142 
applies and the burden lies on him to 
show that the date of his dispossession or 
discontinuance of possession was within 
twelve years of the suit, while if the suit 
is for possession of immovable property 
not specially provided for in any other 
article of the Act then Article 144 would 
apply and on proof of title the plaintiff’s 
suit cannot be dismissed until the defen- 
dant further establishes his adverse pos- 
session for more than twelve years. 

(Para 9) 

There is obviously some distinction 
between the mere dispossession or discon- 
tinuance of the .possession of the plaintiff 
and the adverse possession of the defen- 
dant. Ordinarily an owner of property is 
presumed to be in possession of it and 
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such presumption is in his favour where 
there is nothing to the contrary. But where 
the plaintiff himself admits or it is proved 
■met he has been dispossessed by the 
defendant the court cannot start with the 
presumption in his favour that the posses- 
sion of the property was with him. 

(Para 10) 

_ ISTo doubt in many cases the distinction 
is very fine and the line of demarcation 
between possession and adverse posses- 
sion is thin, but the question in each 
case is one of burden of proof. 

(Para 11) 

"Where a plaintiff claimed possession 
against a defendant alleging him to be 
his tenant and failed to prove the tenancy 
set up by him. Article 142 will not apply, 
and the only Article that can apply is 
Article 144. AIR 1946 AH. 389, Overruled; 
AIR 1919 AIL 403(2), Approved. (Para 36) 

The plaintiff’s suit could not he dismis- 
sed merely on the ground that he failed 
to prove that the defendant was his 
tenant. The court had to consider whe- 
ther or not Article 142 applied to the facts 
of the case, and in case it did not, the 
plaintiff’s suit, on the proof of his title, 
cotfid not fail unless the defendant was 
able to prove the adverse proprietary pos- 
session. When the dispossession or discon- 
tinuance of possession of the plaintiff as 
envisaged by Art. 142 was neither men- 
tioned in the plaint nor established by the 
findings of the courts below, from the 
circumstances that the plaintiff failed to 
give any satisfactory evidence that he had 
exercised any act of possession over the 
land within twelve years of suit and that 
he failed to prove that he had let out the 
same at any time within that period, it 
could not be inferred that the defendant’s 
possession must have been adverse to that 
of the plaintiff nor could the plaintiff’s 
dispossession or discontinuance of posses- 
sion be presumed. Hence, when adverse 
possession of more than twelve years was 
not established, the suit could be decreed. 

(Paras 4, 18, 35) 

(B) Limitation Act (1908), Arts. 142, 
144 — Suit for possession of immovable 
property — Adverse possession of defen- 
dant established — Suit must fai! regard- 
less of consideration whether Art. 142 or 
Art. 144 is applicable. 

Once the adverse possession of the 
defendant for over twelve years before 
the date of the institution of the suit is 
established, the suit has to fail regardless 
of the consideration whether Article 142 
or Art. 144 is applicable. In such a case 
it Would be said that the defendant has 
become the owner of the property because 
of his adverse proprietary possession. 
From that finding it could also be appa- 
rent that the plaintiff had not been in 
possession of the property in suit at any 
time within twelve years of the date of 
the institution of the suit. (Para 15) 
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(C) Limitation Act (1908), ArL 142 — » 
Terms "dispossession” and "discontinua- 
tion” — Cleaning — {Words and Phrases — 
Terms "dispossession and discontinua- 
tion-”) 


The term "dispossession” applies when 
a person comes in and drives out others 
from the possession. It imports ouster, a 
driving out of possession against the -will 
of the person in actual possession. This 
driving out cannot be said to have occur- 
red when according to the case of the 
plaintiff the transfer of possession was 
voluntary, that is to say. not against the 
will of the person in possession but in 
accordance with his wishes and active 
consent The term "discontinuance” im- 
plies a voluntary act and abandonment of 
possession followed by the actual posses- 
sion of another. It implies that the person 
discontinuing has given up the land and 
left it to be possessed by anyone choosing 
to come in. There must be an intention 
to abandon title before there can be said 
to be a discontinuance in possession, but 
this cannot be assumed. It must be either 
admitted or proved. {Para 30) 
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S. D. KHAEE. J.:— A learned single 
Judge of this Court hearing this second 
appeal framed the following question and 
referred it to a Division Bench: — 

"If a plaintiff claims possession against 
the defendant alleging him to be his ten- 
ant and fails to prove the tenancy set up 
by him. whether In such a case Art. 142 
of the Limitation Act wiU apply or Arti- 
cle 144 of the Limitation Act?” 

2. It was noticed by the Division 
Bench that there was apparent conflict 
between two Division Bench decisions of 
this Court as to how the aforesaid ques- 
tion be answered, and, therefore. It re- 
ferred the same for the consideration of 
this Full Bench. 

3. The suit giving rise to the second 
appeal was Instituted on the allegations 
that the defendant was the tenant of the 
plaintiff of a small portion of the land in 
dispute and had, after obtaining his per- 
mission and promising to pay rent, built 
a thatched construction on it six or seven 
years before the institution of the suit. 
It was further aUeged that the defendant 
had stopped paying rent to the plaintiff 
from the year 1950 and when notice was 
sent to him in the year 1952 he denied the 
plaintiffs title. Another notice was. there- 
fore. given to the defendant in the year 
1954 terminating his tenancy, Xbe plain- 
tiff therefore, sought the reliefs of pos- 
session and rent and damages for use and 
occupation. The suit was contested on the 
ground that the defendant was not the 
tenant of the plaintiff but had made the 
constructions on the land after obtaining 
Permission from one Sm. Ram Kaur, the 
owner of the land. 

The trial Court held that the plaintiff 
was the owner of the land in dispute and 
Sm. Ram Kaur had no interest in that 
land and decreed the suit. The lower ap- 
pellate Court did not disturb the finding 
of the trial Court on the point of the title 
of the plain tifi to the land in suit It 
however, arrived at the conclusion that the 
plaintiff had failed to prove the alleged 
tenancy and had also failed to prove that 
he had been in possession of the land la 
suit at any time within twelve years of 
the date of the suit and the defendant’s 
contention that he had been in possession 
over that land for a period much exceed- 
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Ing twelve -years could be true. The suit 
was, therefore, dismissed on the ground 
that it was barred by Art. 142 of the 
First Schedule to the Limitation Act. 

4. In the circumstances of the case it 
has become very important as to which 
Article of the First Schedule to the Limi- 
tation Act would apply. In case Art 144 
applies, the burden of proof would lie on 
the defendant to establish adverse pro- 
prietary possession of more than twelve 
years. No such proof was furnished and, 
therefore, the suit could be decreed. On 
the other hand, if Art. 142 applies, there 
can be no doubt that the lower appellate 
Court wa s fully justified in dismissing the 
suit. 

5. Article 142 of the First Schedule to 
the Limitation Act provides for suits: 

"for possession of immoveable property 
when the plaintiff while in possession of 
the property has been dispossessed or has 
discontinued the possession.” 

The period of limitation is twelve years 
and the starting point of the limitation is 

"the date of the dispossession or discon- 
tinuance.” 

6. Article 144 is the residuary Article, 
and provides for 

"suits for possession of immoveable pro- 
perty or any interest therein not otherwise 
specially provided for in the Limitation 
Act” 

The period of limitation is twelve years 
and the starting point of limitation is 

"when the possession of the defendant 
becomes adverse to the plaintiff.” 

7. The scheme of the Limitation Act 
is to provide for a special rule of limita- 
tion in as many classes of cases as 
possible and then to provide a residuary 
Article for cases which are not governed 
by the specially provided for rules. In 
the case of suits for possession the provi- 
sions start with Art. 124 and. with some 
exceptions, go up to Art 143 providing 
special rules. They are followed by the 
residuary Article, viz., Article 144. If 
there be any Article specially applicable 
to a suit then the residuary Article 144 
cannot apply. A perusal of Articles 124 
to 143 would show that a suit for posses- 
sion of immovable property could be re- 
garded to be governed by Article 142 if it 
could be inferred from the facts of the 
case (primarily from the allegations made 
in the plaint and ultimately from proved 
facts) that the plaintiff had been dis- 
possessed or had discontinued possession. 
In case Article 142 is held inapplicable 
to the facts of the present case the only 
Article applicable would be Article 144 
of the First Schedule to the Limitation 
Act. 

8. A perusal of the plaint would show 
that the plaintiff has nowhere alleged that 
he had been dispossessed or bad discontinu- 
ed the possession of the land in suit. As 
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stated earlier, the allegations made by him 
in the plaint were that he had purchased 
the land in the year 1946 and obtained 
proprietary possession over it, that a por- 
tion of the land had been let out by him 
to the defendant for building a thatched 
construction and that the defendant had 
stopped paying rent to him from the year 
1950 and had denied his title in the year 
1952. The suit was originally brought on 
the ground that the premises had been 
let out to the defendant but later the 
plaint was amended at the request of the 
plaintiff and he was allowed to sue in the 
alternative on the basis of his title, on 
payment of the requisite court-fees. The 
material allegations in the plaint remained 
Unaltered. Thus there is nothing in the 
plaint from which it can be inferred that 
the defendant had been in possession over 
any part of the land in suit for more than 
12 years or had ever dispossessed the 
plaintiff. 

9. Where a plaintiff is suing for pos- 
session on the basis of dispossession the 
burden lies on him to show that the date 
of his dispossession or discontinuance of 
possession which gave him the cause of 
action for the suit was within twelve years 
of the suit, while if the suit is not for pos- 
session based on the ground of dispossession 
or discontinuance of possession but is a suit 
for possession of immoveable property not 
specially provided for in any other Arti- 
cle of the Act then Art. 144 would apply 
and on proof of title the plaintiff’s suit 
cannot be dismissed until the defendant 
further establishes his adverse possession 
for more than twelve years. 

10. There is obviously some distinc- 
tion between the mere dispossession or 
discontinuance of the possession of the 
plaintiff and the adverse possession of the 
defendant. Ordinarilv an owner of pro- 
perty is presumed to be in possession of 
it and such presumption is in his favour 
where there is nothing to the contrary. It 
would, therefore, follow that an owner of 
property starts with the presumption in 
his favour that he is in possession of his 
property, but where the plaintiff himself 
admits or it is proved that he has been 
dispossessed by the defendant and, there- 
fore, is no longer in proprietary posses- 
sion of the property in suit, at the time 
of the institution of the suit, the Court 
cannot start with the presumption in his 
favour that the possession of the property 
was with him. 

1L No doubt in many cases the distinc- 
tion is very fine and the line of demarca- 
tion between dispossession and adverse 
possession is thin but the question 
in each case is one of burden of proof 
and it is incumbent on the plaintiff when he 
has been dispossessed or has discontinued 
his possession to establish the date of dis- 
possession or discontinuance of possession 
and to show that it was within twelve 
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wears ol the Institution of the suit (vide 
Article 142 of the First Schedule to the 
iLimitation Act). 

12. Primarily the Article to he appli- 
cable has to be chosen with resard to the 
facta stated in the plaint. There may, 
however, be cases in which the plaintiff s 
suit would he auite within limitation If 
the allegations made in the plaint were 
correct, but on a trial it is found that the 
allegations made by him are either not 
proved or proved to he false. In such 
circumstances the Court, after finding the 
correct facts, will have to find out which 
Article of the First Schedule to the Limita- 
tion Act would apply to those facts, 
and having got the right Article to find 
out whether the suit Is within time or not. 
The Full Bench case of Bindhyachal 
Chand v. Bam Gharib Chand, 1934 All LI 
973= (AIR 1934 All 993 (FB)) fully sup- 
ports this view. 

13. The findings of fact recorded by tha 
lower appellate Court were as mentioned 
below; — 

(a) The plaintiff and the predecessor- 
in-interest of the plaintiff had title 
to the land in suit 

(b) There had been some litigation be- 
tween the plaintiff on the one hand 
and Smt Ram Kaur on the other re- 
garding land lying to the south of 
the land in suit The thatched con- 
struction of the defendant was not 
on the land regarding which there 
had been some litigation before. 

(c) The plaintiff had failed to prove that 
he had let out a portion of the land 
in suit to the defendant at any time 
within twelve years of the date of 
the institution of the suit. 

(d) The plaintiff had also failed to prove 
that he or hi3 predecessor-in- 
interest had been in actual or con- 
structive possession over the land 
in suit within twelve years from the 
date of the institution of the suit 

(e) The suit was. therefore, barred by 
Art 142 of the Limitation Act 


14. The plaintiffs case was that the 
defendant was in possession of a portion 
of the land in suit from six or seven years 
before the date of the institution of the 
suit and the defendant’s case was that he 
was in possession of the land for more 
than 20 years. , Since the plaintiff had 
failed to prove his possession within twelve 
years of the date of the suit it was infer- 
red that the defence case appeared to be 
quite correct. No definite finding was, 
however, recorded by the lower appellate 
Court regarding the plea of adverse pos- 
session taken by the defendant. 

I 15. Once the adverse possession of the 
defendant for over twelve years before the 
date of the institution of the suit is esta- 
blished, the suit has to fail regardless of 
the consideration whether Art. 1 42 or 


Art. 144 of the First Schedule to the limi- 
tation Act i3 applicable. In such a case It 
could be said that the defendant has be- 
come the owner of the property because of 
his adverse proprietary possession for more 
than twelve years. From that finding it 
could also be apparent that the plaintiff 
had not been in. possession of the property 
in suit at any time within twelve years of 
the date of the institution of the suit 
However, the difficulty arises In cases 
where there Is no dear finding on the 
point of adverse possession and also there 
Is no averment In the plaint that the 
plaintiff had been dispossessed or had dis- 
continued his possession. In such a case 
it cannot be said that the averments made 
In the plaint have been proved to be false. 

It may be that the plaintiff had not been 
able to prove the facts of the tenancy. 
However, it cannot be said merely because 
of that failure that the averments made 
bv the plaintiff in the plaint had been dis- 
proved and were false. The allegations 
regarding tenancy were merely "not 
proved" and not "disproved". It is, there- 
fore, clear that the findings arrived at by 
the Court could not compel it to apply 
Art. 142 of the First Schedule to the limi- 
tation Act to the facts of the case. 

16. The suit out o! which the second 
appeal arises was originally instituted on 
the basis of tenancy only, although it was 
mentioned in the plaint that the plaintiff 
was the owner of the land in suit Sub- 
sequently the plaint was amended. with 
the leave of the Court and the plaintiff 
paid full Court-fees, basing his claim on 
title. This was permissible because it was 
held In the Full Bench case of Abdul 
Ghani v. Mst Babul, 1903 All WN 18 (FB) 
that where the plaintiff alleged that the 
the defendant was the tenant but it was 
subsequently found that the plaintiff was 
the owner and the defendant though not a 
tenant was occupying the premises with 
his permission the plaintiff’s suit should 
be decreed on the basis of title. The case 
of Abdul Ghani. 1903 All WN 18 (FB) 
(Supra) was considered by this Court 
again in the same year in the Full Bench 
case of Ealmakund v. Dalu. 1903 All WN 
112 (FB). In that case the plaintiff came 
to Court alleging that he was the pro- 
prietor of a certain building and that he 
bad leased a part of the said building to 
the defendant who, however, refused to 
pay the rent agreed upon and he sought 
to have the defendant ejected and to re- 
cover possession of the portion of the 
building occupied by him. No specific 
Issue dealing with the plaintiffs title was 
framed, but evidence as to title was given 
on both sides. It was held that even 
though the plaintiff had failed to make 
out his case as to letting, he nevertheless 
was entitled to a decree on his title un- 
less the defendant could show a better 
one. 
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17. It was because of the. authority of 
these cases that the amendment to the 
plaint was allowed and the suit was con- 
verted into a suit based on title. 

18. From what has been stated above 
it is evident that the plaintiff’s suit could 
not have been dismissed merely on the 
ground that the plaintiff had come to 
Court on the allegation that the defendant 
was his tenant but had failed to prove 
that the defendant was his tenant. The 
Court had to consider whether or not 
Article 142 of the limitation Act applied 
to the facts of the case, and in case it 
did not, the plaintiff’s suit, on the proof 
of his title, could not fail unless the 
defendant was able to prove the adverse 
proprietary possession of himself or of 
some one through whom he claimed, for 
twelve years preceding the date of the 
institution of the suit 

19. There is no dear authority of the 
Privy Council or of the Supreme Court 
on the question of law which has been 
referred to this Full Bench. At one time 
the view taken was — Vide Kalian v. 
Mohammad Nabi Khan, AIR 1933 All 775 
— that certain observations made by the 
Privy Council in two of the reported cases 
lent support to the view that Art. 142 did 
not apply to suits based on title. How- 
ever, those decisions of the Privy 
Council, namely. Secy, of State for 
India v. Chelhkani Rama Rao, ILR 
39 Mad 617 = (AIR 1916 PC 21) and 
Kamakhya Narayan Singh v. Ram Raksha 
Singh, AIR 1928 PC 146 were examined 
by a Full Bench of this Court in 1934 All 
LJ 973= (AIR 1934 All 993 (FB) ) (supra) 
and it was held that no such inference 
could be drawn and Art. 142 can apply not 
only to suits based on possessory title but 
to suits based on title pure and simple 
also. We respectfully agree with that 
view. 

20. The earliest case dedded by this 
Court to which a reference need be made 
is that of Jai Chand v. Girwar Singh, 17 
All. L. J. 814= (AIR 1919 AIL 403 (2)). 
The plaintiff, a zamindar, had sued for 
ejectment of the defendant on the ground 
that the latter was a licencee. The defen- 
dant denied the licence and set up adverse 
proprietary possession The finding record- 
ed by the lower appellate Court was that 
the plaintiff was a zamindar of the land 
in suit but the defendant had been in its 
possession for a very long time. It was 
held that the defendant having set up an 
adverse right the question whether the 
licence was ever given or revoked was. 
immaterial and it was for the defendant 
to prove adverse possession It is obvious 
that Art. 144 of the First Schedule to the 
Indian Limitation Act was applied to the 
facts of the case. 

21. It is significant to note that in the 
case of Jai Chand, 17 All LJ 814 = (AIR 
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1919 All 403 (2) ) (supra) the lower ap- 
pellate Court had relied upon the case of 
Enayat Husen v. Ali Husen, (1898) ILR 
20 All 182 for the proposition that even 
in a case governed by Art. 144 the plain- 
tiff must not only prove a legal title to 
possession but a subsisting title, not barred 
by the law of limitation However, when 
the case came to High Court a Division 
Bench of this Court observed that in a 
case governed by Art. 144 it was not at 
all necessary for the plaintiff to establish 
a subsisting title not barred by the law 
of limitation and the burden was on the 
defendant to prove adverse possession. The 
learned Judges, while overruling the case 
in (1898) ILR 20 All 182 (supra) rightly 
observed if we may say so with respect, 
that the decision in that case was incon- 
sistent with the Privy Council decision in 
Mohim Chunder Mozoomdar v. Mohesh 
Chunder Neoghi, (1889) ILR 16 Cal 473 
(PC) and ILR 39 Mad 617 = (AIR 1916 
PC 21) (supra). 

22. It is now well settled that no suit 
can be governed both by Arts. 142 and 
144 of the First Schedule to the Limitation 
Act. "Where Art. 142 is applicable, the 
residuary Art. 144 cannot apply. The 
residuary Art. 144 can apply only if none 
of the Arts. 123 to 143 (including Art. 142) 
is applicable. 

23. The next case of this Court of 
which a passing reference need be made 
is of Rustam Khan v. JanM, 26 All LJ 
1041 = (AIR 1928 All 467 (FB) ). It is, 
however, clearly distinguishable. The suit 
was by a Mahomedan heir against his co- 
heirs and their transferees. It was held 
that the case was not governed by Arti- 
de 123, and to deprive one heir of his 
share the co-heirs must prove adverse pos- 
session for twelve years under Art. 144 
of the First Schedule to the Indian Limi- 
tation Act. The question whether the 
case was to be governed by Art. 142 or 
Art. 144 was not, in fact, considered be- 
cause the main question to he dedded by 
the Full Bench was whether or not Arti- 
cle 123 could apply to the facts of the 
case. 

24. Next comes the case of Kanhaiya 
Lai v. Girwar, AIR 1929 All. 753, the view 
taken by a Division Bench in that case 
was that Article 142 of the First Schedule 
to the Indian Limitation Act would apply 
only to those suits which were based on 
possessory title. The case of Kanhaiya 
Lai, AIR 1929 AIL 753, need not detain us 
because the view expressed therein, that 
Article 142 applied only to suits based on 
possessory title was overruled in the Full 
Bench case of 1934 All. L. J. 973= (AIR 
1934 AIL 993 (FB) ) (supra). 

25. Then comes the case of Moham- 
mad Ishaq v. Mst. Zindi Begum, (1931) 
134 Ind. Cas. 461 (AIL). The plaintiff had 
sued for possession alleging that some six 
or seven years prior to the institution of 
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the suit the premises had been let out to 
the defendant for rent and that the period 
for which the lease had been Riven had 
expired. The defence was that the suit 
was barred by limitation. It was iound 
that the plaintiff was the owner of the 
premises in suit and his title thereto was 
established. Applying Article 144 of the 
First Schedule to the Limitation Act it 
was held that it was for the defendant to 
prove that he had been in adverse posses- 
sion of the property for moTe than twelve 
years prior to the date of the institution 
of the suit. It was also held that though 
the plaintiff's allegations could not be 
substantiated so far as the alleged tenancy 
was concerned, the title being with the 
plaintiffs they were entitled to succeed 
unless the defendant could prove that the 
plaintiff's title had been lost on account 
of adverse possession on the Part of the 
defendant. It was also held that there 
being no proof that the defendant had 
been In adverse possession for more than 
twelve years the suit was bound to be 
decreed. 

26. Next comes the case of AIR 1933 
AIL 775 (supra). The plaintiff had 6ued 
the defendant for possession on the 
ground that he was the owner of the 
premises in suit which had been let out 
to the defendant, who had denied his title. 
The defendant claimed adverse proprie- 
tary possession for more than seventeen 
years. It was held that both on the facts 
of the case, the earlier case law on the 
subject and for the reason that Article 142 
of the First Schedule to the Limitation 
Act did not apply to suits based on title. 
Article 144 of the First Schedule to the 
Limitation Act would apply. 

27. As mentioned earlier, the view 
taken in the cases of Kanhaiya Lai, AIR 
1929 AIL 753 (supra) and Kalian. AIR 
1933 AIL 775 (supra) that Article 142 of 
the First. Schedule to the Indian Limita- 
tion Act applied only to those suits which 
were based on possessory title was over- 
ruled by the Full Bench decision in the 
case of 1934 AIL L. J. 973-= (AIR 1934 AIL 
993 F.B.) (supra). All the earlier cases 
decided by this Court and referred to 
above were considered by the Full Bench. 
It Is however, significant to note that the 
cases of 17 AIL L. J. 814*= (AIR 1919 AIL 
403 (2)) (supra) and (1931) 134 Ind. Cas. 
461 (All) (supra) were not overruled. On 
the other band it was observed by 
Sulaiman. C. J. that — 

"The two reported cases of this Court, 
which also were relied upon, are those 
of (1931) 134 Ind. Cas. 461 (AIL) and 17 
AIL L. J. 814*° (AIR 1919 AIL 403 (21). 
In neither of these cases the plaintiff 
was suing for possession on the ground 
that he had been dispossessed. In the 
former case the plaintiff had alleged that 
the premises had been let out to the 
defendant on rent in the latter case the 
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plaintiff was a zamindar who was seek- 
ing to eject the defendant treating him 
as a mere licensee who had set up adverse 
possession against the zamindar. The 
plaintiff being the zamindar of an agri- 
cultural village, the presumption of titia 
as well as of possession was In his 
favour." 

MukerjL J. who was also a member of 
the Full Bench, commenting on Kalian's 
case. AIR 1933 AIL 775, observed as 
follows: — 

"On the facts of the case stated above, 
and as pointed out in the judgment of 
the case Itself, there was no allegation of 
previous possession or dispossession. It 
was on that account that Article 144 
applied.........”. 

28. Tin the case of AIR 1933 All 775 
(supra) the consistent view of this Court 
was that in a suit brought against a tenant 
for his ejectment where the plaintiff's 
title was also pleaded but there was no 
specific allegation made In the plaint that 
the plaintiff had been dispossessed the 
proper Article to be applied was Arti- 
cle 144. In the Full Bench case of 1934 
All L J. 973-{AIR 1934 AIL 993 FB.) 
(supra) it was observed that the plaintiff 
could not merely by clever drafting of 
the plaint make a case which should have 
normally been governed by Article 142 
of the Limitation Act to fall under Arti- 
cle 144 and. therefore, the findings of the 
court have also to be taken into consi- 
deration in determining which particular 
provision of the Indian Limitation Act 
would apply. 

29. The next important case that came 
up for consideration of a Division Bench 
of this Court was that of Sangam I »a l v. 
Ganga Din, AIR 1946 All. 389. It was this 
case which unsettled the view taken in 
all the cases decided up to the year 1933. 
It was held that in the circumstances of 
the present case the correct Article 
applicable was Article 142 of the First 
Schedule to the Limitation Act, The plain- 
tiff had filed a suit for possession of a 
certain house alleging that the defen- 
dants were the plaintiff’s tenants and had 
not paid rent from one year before the 
institution of the suit. It was also alleged 
that the plaintiff’s title had also been 
denied by the defendants. The finding of 
fact recorded by the court was that the 
plaintiff had succeeded in proving his 
title to the bouse and that the defendants 
had been in uninterrupted possession of 
the house for more than twelve years be- 
fore the date of the Institution of the 
suit 

It was also held that the defendants 
were not the tenants of the plaintiff as 
the house was never let out to the defen- 
dants by the plaintiff or his predecessor- 
ln-lnterest. It was held by the court that 
on these findings the allegations made 
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in the plaint did as a matter of fact 
amount to an allegation that the plaintiff 
had been dispossessed, and, therefore. 
Article 142 was applied and the plaintiff's 
suit was thrown out merely on the 
ground that he had failed to come to the 
court within twelve years of the date of 
his dispossession. 

30. The main point for consideration 
is whether in such circumstances It 
can be said that the plaintiff had been 
dispossessed or had discontinued his pos- 
session within the meaning of Article 142 
of the First Schedule to the Indian Limi- 
tation Act. The term "dispossession” ap- 
plies when a person comes in and drives 
out others from the possession. It imports 
ouster: a driving out of possession against 
the will of the person in actual posses- 
sion. This driving out cannot be said to 
have occurred when according to the 
case_ of the plaintiff the transfer of pos- 
session was voluntary, that is to say, not 
against the will of the person in. posses- 
sion but in accordance with his wishes 
and active consent. The term "discontinu- 
ance” implies a- voluntary act and aban- 
donment of possession followed by the 
actual possession of another. It implies 
that the person discontinuing has given 
up the land and left it to be possessed by 
anyone choosing to come in. There must 
be an intention to abandon title before 
there can be said to be a discontinuance 
in possession, but this cannot be assumed. 
It must be either admitted or proved. 

So strong in fact is the position of the 
rightful owner that even when he has 
been dispossessed by a trespasser and that 
trespasser abandons possession either 
voluntarily or by vis major for howso- 
ever short a time before he has actually 
perfected his title by twelve years’ ad- 
verse possession the possession of the true 
owner is deemed to have revived and he 
gets a fresh starting point of limitation — 
vide Gurbinder Singh v. Lai Singh, AIR 
1965 S.C. 1553. Wrongful possession can- 
not be assumed against the true owner 
when according to the facts disclosed by 
him he himself had voluntarily handed 
over possession and was not deprived ot 
it by the other side. 

31. The Madras and Nagpur High 
Courts have also taken the view that in 
cases where tenancy was alleged but 
could not be proved and the plaintiff fell 
back on his title, Art. 144 should apply. 
In the case of Sulaiman Rowther v. Da- 
wood Khan Sahib, AIR 1935 Mad. 754, 
the plaintiff, though he had come to 
court on the allegation that the defendant 
was his tenant, also relied upon his title. 
His title was held to be proved, though 
the allegations regarding defendant’s ‘ten- 
ancy could not be substantiated. _ The 
defendant appeared to be in permissive 
user of the property. It was held that 
Article 144 of the First Schedule to the 


Limitation Act, 1908, applied to the facts 
of the case. 

32. The Nagpur High Court in the 
case of Meherban Lalli v. Yusufkhan 
Kallu, AIR 1939 Nag. 7, held that in a 
suit for ejectment of a tenant where the 
title of the plaintiff was also relied upon 
and established but it could not be prov- 
ed that the defendant was the plaintiffs 
tenant and it was found that the defen- 
dant had been in possession of the pre- 
mises for more than twelve years, Arti- 
cle 142 could not apply for the simple 
reason that it could not be said to be a 
case where the plaintiff was dispossessed 
or had discontinued possession. It was 
held that Article 144 of the First Schedule 
to the Indian limitation Act, 1908, appli- 
ed. 

33. In a suit governed by Article 144 
the fact that the plaintiff has failed to 
establish that he has been in possession 
of the property in suit at any time within 
twelve years of the suit is by no means 
material, as was found in the case of 
1903 All. WN 18 (FB) (supra). Even where 
the defendant could prove that he was in 
adverse proprietary possession of the 
property and his position was that of a 
trespasser, he had further to establish 
that he had been in such adverse pro- 
prietary possession for more than twelve 
years. The case of AIR 1965 S.C. 1553 
(supra) is a clear authority for the pro- 
position that even in cases where two 
successive trespassers had kept the plain- 
tiff and his predecessor-in title out of 
possession for more than twelve years, 
the burden lay on the defendant to esta- 
blish positively that he or the person 
through whom he claimed had been in 
adverse proprietary possession for more 
than twelve years before the date of the 
institution of the suit, because one tres- 
passer could not tack on to his benefit the 
adverse proprietary possession by a diffe- 
rent trespasser. 

34. Where Article 144 of the First 
Schedule to the Indian Limitation Act, 
1908, applies the question whether or not 
the plaintiff has been able to prove his 
possession within twelve years of the 
suit or the defendant had remained in 
possession for over twelve years before 
the date of the institution of the suit be- 
comes immaterial because in such cases 
it is for the defendant to prove adverse 
proprietary possession for more than 
twelve years preceding the suit. 

35. In the suit out of which this second 
appeal arises the dispossession or discon- 
tinuance of possession of the plaintiff as 
envisaged by Article 142 was neither 
mentioned in the plaint nor established 
by the findings of the courts below. From 
the circumstances — 

(1) that the plaintiff had failed to give 
any satisfactory evidence that he had 
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exercised any act of possession over the 
land in dispute within twelve years of 
the date of the institution of the suit, and 

(2) that the plaintiff had failed to prove 
that he had let out the same to the defen- 
dant at any time within twelve years of 
the date of the institution of the suit, 
it could not. in our opinion, be Inferred 
that the defendant’s possession must have 
been adverse to that of the plaintiff nor 
could the plaintiffs dispossession or dis- 
continuance of possession be presumed. 
With great respect we are of the view 
that the case of AIR 1946 All. 389 (supra) 
was not correctly decided. 

36. Our answer to the question refer- 
red to the Full Bench is as follows:' — ■ _ 

If a plaintiff claims possession _ against 
a defendant alleging him to he his tenant 
and fails to prove the tenancy set up by 
him, Article 142 of the First Schedule to 
the Indian Limitation Act, 1908, will not 
apply, and the only Article that can apply 
is Article 144 of the First Schedule to the 
Limitation Act. 

37. Let the record of the case be laid 
before the learned single Judge together 
with the above answer to the question re- 
ferred to this Full Bench. 

Reference answered accordingly. 


AIR 1970 ALLAHABAD 29G (V 57 C 47) 
FULL BENCH 

JAGDISH SAHAI. R. S. PATHAK. AND 
R. L. GULATI. JJ. 

Kripa Ram Gupta. Petitioner v. R, K. 
Talwar and others. Respondents. 

Civil Misc. Writ No. 1254 of 1968 con- 
nected with Civil Misc. Writs Nos. 3958, 
4033, 4349 and 4400 of 1968 and Special 
Appeals Nos. 307 and 320 of 1968. DU 26- 
8-1969. 

(A) Civil Services — Fundamental 
Rules (as amended in 19G3), R. 56(a), Para- 
graph (1) of Proviso — Paragraph (1) of 
proviso to R. 56(a) violates Arts. 14 and 
16 — AIR 1966 AIL 5C0, Overruled. 

Per Majority (Jagdish Sahai J. Contra): 

Paragraph (1) of the proviso to clause 
(a) of Fundamental Rule 56, which gives 
option to the Government to prematurely 
retire any Government servant at the 
age of 55 years, violates Arts. 14 and 16 
of the Constitution. AIR 1966 All 560, 
Overruled. (Paras 4, 7, 55) 

Compared with the parent provision in 
clause (a) of Fundamental Rule 56, there 
is nothing in Paragraph (1) of the pro- 
viso to indicate what is the group of per- 
sons sought to be isolated within the 
ambit of that Paragraph. Any such guid- 
ing consideration is conspicuous by its 
absence. The power to retire a govem- 
ment servant prematurely must be exer- 
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cised only In the public Interest or on 
account of Inefficiency or dishonesty or 
some similar consideration. No such factor 
of control is included in the constitution 
of paragraph (1) of the proviso to R. 56(1). 
As it stands. R. 56 gives to the appointing 
authority an undefined and uncontrolled 
discretion In deciding whether one gov- 
ernment servant should be retired pre- 
maturely while another is allowed to run 
his normal span. (Paras 5, 34, 35) 

Even assuming that the authority will 
always act honestly, there Is nothing in 
the impugned provision itself, or for that 
matter in any part of R. 56 to Indicate 
to the authority what is the kind of Gov- 
ernment servant to whom the impugned 
provision can be applied. The presumption 
that the authority will act in accordance 
with the rules of law can be sustained 
only If there is a rule of law to guide 
him. Moreover, it Is not necessary for a 
person to show that the offending provi- 
sion has been misused In order to succeed 
in his complaint based upon Art. 34. It 
Is enough for him to show that the offend- 
ing provision is capable of such a misuse. 
In other words, it is not necessary for a 
petitioner to show that any discrimina- 
tion has been actually practised against 
him. (Paras 35. 6) 

Moreover, while the power of appoint- 
ing a government servant is generally, 
controlled by a complex detailed proce- 
dure involving, in some cases, consulta- 
tion with the Public Service Commission, 
it will be anomalous to assume that a 
government servant, appointed in accord- 
ance with that procedure and enjoying 
by virtue of his appointment the valuable 
right to continue in service. Is intended 
to^ be exposed to a wholly arbitrary ter- 
mination of his service. The doctrine of 
absolute power in the sovereign which 
then held sway has now lost its validity. 
Increasingly, down the years, expression 
has been, given to the need to assure the 
government servant in his security of 
service. (Case law discussed.) 

(Paras 37. 38) 

(B) Civil Services — Fundamental Rules 
(as amended in 1963), R. 56 — (Per 
Full Bench) — Age of retirement under 
U. 56 is 58 years and not 55 years. 

(Paras 7, 17, 55) 

(C) Constitution of India, Arts, 14, 16 
— Statute creating different classes - — 
Validity — Principle of reasonable classi- 
fication. 

Per Pathak, J. — 

Article 14 guarantees the general right 
of equality, while Art. 16 Is an instance 
of the same_ right in favour of citizens In 
certain special circumstances. To conform 
to the "equality” provisions in the Chap- 
ter on Fundamental Rights in Constitu- 
tion, a group of persons may be treated 
differently from the general, provided the 
group falls into a classification which 
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bears a reasonable relationship to the 
object of the statute. There must be classi- 
fication, and the classification must not 
be arbitrary. The test of permissible 
classification necessarily presupposes a 
classification already. The classification is 
defined by something in the statute 
■which separates the members of tha 
group from the rest. There must be some- 
thing in the statutory provision indicating 
clearly who will form members of the 
group and who will fall outside it. Where 
it is not possible to determine that, it is 
clear that while one person may be gov- 
erned by the general rule, another simi- 
larly situated may be exposed to discrimi- 
natory treatment under the impugned 
provision. The provision imposing the 
burden complained of must, as the first 
step in the series of considerations safe- 
guarding its validity, contain a standard, 
policy or guideline sufficient to define the 
group which it seeks to involve. In the 
absence of any sufficiently defined guiding 
considerations, the door will be left open 
to arbitrary action, and whim or humour 
will find play under a constitutional sys- 
tem scrupulously devised to protect and 
safeguard the rule of law. Case law dis- 
cussed. (Para 33) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 Punj. 189 (V 55) = 

1968 Lab. I. C. 657 (F.B.), Pritam 
Singh v. State of Punjab 20, 24, 51 
(1967) AJR 1967 S.C. 1427 (V 54) = 

(1967) 2 SCR 703, Jaisinghani v. 

Union of India 53 

(1966) AIR 1966 All. 560 (V 53) = 

1966 AIL L. J. 153,. Sridhar Pra- 
sad Nigam v. State of Uttar Pra- 
desh 3, 18, 19, 21 

32 51 54 

(1965) AIR 1965 S.C. 280 (V 42) = 

(1967) 2 Lab. L. J. 246, Shiv- 
charan Singh v. State of Mysore 47 

(1965) AIR 1965 S.C. 1567 (V 52) = 

(1965) 1 SCR 693, Bishun Narain 
Misra v. State of Uttar Pradesh 24, 48 
(1964) AIR 1964 S.C. 370 (V 51) = 

(1964) 4 SCR 869, Gopal Narain V. 

State of Uttar Pradesh 36, 40 

(1964) AIR 1964 S.C. 600 (V 51)= 

(1964) 5 SCR 683, Moti Ram v. 

N. E. Frontier Rly. 50 

(1964) AIR 1964 S.C. 1585 (V 51)= * 

1964 (2) Cri. L. J. 481, Gurdev 
Singh v. State of Punjab 23, 38 

(1962) AIR 1962 All. 328 (V 49) = 

ILR (1962) 1 AIL 793 (FB). Ram 
Autar Pandey v. State of Uttar 
Pradesh 24 

(1961) AIR 1961 S.C. 564 (V 48) = 

(1961) 2 SCR 931, Dasaratha 
Rama Rao v. State of Andhra 
Pradesh 33 

(1961) AIR 1961 S.C. 1602 (V 48) = 

(1962) 2 SCR 125, Jyoti Pershad 
v. Union Territory of Delhi 35 


(I960) AIR 1960 S.C. 1305 (V 47)= 

(1961) 1 SCR 88, Dalip Singh v. 

State of Punjab ■ 23, 49 

(1959) AIR 1959 S.C. 942 (V 46) = 

(1959) Supp. (2) SCR 563, Moti 
Das v. S. P. Sahi 33 

(1958) AIR 1958 S.C. 232 (V 45) = 

1958 SCR 1052, p. Balakotaiah 
v. Union of India 36 

(1957) AIR 1957 S.C. 397 (V 44)= 

1957 SCR 233, Pannalal Binjraj 

v. Union of India 36, 52 

(1957) AIR 1957 S.C. 892 (V 44) = 

1958 SCR 571, State of Bombay 

v. Suhhagchand M. Doshi 22, 42 

(1954) AIR 1954 S.C. 369 (V 41)= 

1955 SCR 26, Shyamlal v. State 
of Uttar Pradesh 23, 41, 43, 44 

(1952) AIR 1952 S.C. 123 (V 39) = 

1952 SCR 435=1952 Cxi L. J. 805, 
Kathi Raning Rawat v. State of 
Saurashtra 36 

(1951) 342 U.S. 98=96 Law Ed. 113, 

United States v. Wunderlich 53 

(1770) 4 Burr 2528=98 E. R. 327, 

Rex v. John Wilkes 53 


Asif Ansari, for Petitioner; Standing 
Counsel, for Opposite Parties. 

GULATI, J .: — In this bunch of cases 
comprising five writ petitions and two 
Special Appeals, the following two ques- 
tions concerning the interpretation of 
Rule 56(a) of the Fundamental Rules 
have been referred for the opinion of this 
Full Bench: 

"1. Whether under Fundamental R. 56, 
the age of compulsory retirement is 55 or 
58 years? 

2. Whether the proviso to clause (a) of 
Fundamental Rule 56 violates Articles 14 
and 16 of the Constitution?" 

2. The answer to question No. 1, in 
my opinion, is plain from the language of 
the rule itself and does not need any ela- 
borate discussion. The material part of 
Rule 56(a) reads: — 

"Except as otherwise provided in other 
clauses of this rule the date of compul- 
sory retirement of a government servant 
other than a government servant in 
inferior service is the date on which he 
attains the age of 58 years.” 

When the rule itself declares that the 
age of compulsory retirement is 58 years, 
it is not possible to interpret it to mean 
that the age of retirement is 55 years. 

3. The contrary view expressed in 
Shridhar Prasad . Nigam v. State of U. P., 
1966 All. L. J. 153= (AIR 1966 AIL 560), 
in my opinion, proceeded upon the fallacy 
that the proviso attached to clause (a) of 
Rule 56 were "the other clauses” referred 
to in the opening part of that clause. 
There are four provisos. The last two are 
not relevant. Only provisos (i) and (ii) 
are material for our purposes. Proviso (i) 
reserves to the government the right to 
retire a government servant after he 
attains the age of 55 years by giving him 
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three months’ notice or pay in lieu there- 
of. likewise, proviso (til confers a right 
upon the government servant to volun- 
tarily retire by giving three months’ 
notice after he attains the age of 55 years. 

Reading these two provisos along with 
the main clause (a), the Division Bench 
which decided the case of Shrldhar Pra- 
sad Nigam. 1966 All L. J. 153 a (AIR 1966 
AIL 560) (supra) came to the conclusion 
that the age of compulsory retirement of 
a government servant continued to be 55 
years as before, because a government 
servant after he attained the age of 55 
years had no right to continue in serivcc 
unto the age of 58 years and the govern- 
ment servant also could not be compelled 
to continue in service upto the age of 58 
years Clearly these two provisos are not 
the 'other clauses* referred to in clause (a) 
of Rule 56. The other clauses to which 
reference was intended were clauses (h) 
and (c) of rule 56 which provided for 
different ages of compulsory retirement 
for different categories oi government 
servants. Clause (b) relates to the com- 
pulsory retirement of a government ser- 
vant in an inferior service. Clause (c) Is 
in three parts. Part (1) talks of the age of 
compulsory retirement of Civil Engineers 
of the Public Works Department, while 
parts (2) and (3) of clause (c) provided for 
extension of service of a Chief Engineer, 
The two provisos do not affect the age 
of compulsory retirement mentioned in 
clause (a) which has been fixed at 58 
years instead of 55 years which was the 
age of retirement prior to the amendment 
of this rule in 1963. I am. therefore, of 
opinion that the age of compulsory retire- 
ment is 58 years. As there is no difference 
of opinion between us on this point, no- 
thing further need be said about it. 

4. As regards auestion No. 2, I am in 
respectful agreement with the answer 
proposed by my brother Pathak and hold 
that the proviso (i) to clause (a) of 
Fundamental Rule 56 violates Articles 14 
and 16 of the Constitution. 

5. From the history of this rule it 
appears that the age of retirement of a 
government servant was raised from 55 
years to 58 years in order to bring about 
parity on this point between the State 
employees and the employees of the 
Central Government It is true that the 
Government has purported to retain the 
power to retire a government servant pre- 
maturely, hut some indication should 
have been given in the rule to show vhe 
circumstances under which a government 
servant could be deprived of the benefit 
of the enhanced age of retirement In the 
absence of such an indication, the power 
retained by the government becomes arbi- 
trary and unguided. 

G. It is argued that such a power 
would be exercised for good and sufficient 
reasons and any misuse of the power 
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would always be open to scrutiny by the 
High Court under Article 226 of the Con- 
stitution- This argument has no meaning 
in view of the language in which the 
offending proviso has been couched. Die 
proviso states: “the appointing authority 
may at any time without assigning any 
reason, require the government servant 
to retire on three months’ notice....,....”. 
If the power to retire a government ser- 
vant prematurely can be exercised with- 
out assigning any reason. It is idle to con- 
tend that such a power would he exercis- 
ed for good and sufficient reasons or that 
such reasons would be open to scrutiny 
by the High Court. Moreover, it Is not 
necessary for a person to show that the 
offending provision has been misused in 
order to succeed In his complaint based 
upon Article 14 of the Constitution. It Is 
enough for him to show that the offend- 
ing provision is capable of such a misuse. 
In other words. It is not necessary for a 
petitioner to show that any discrimination 
has been practised against him. 

7. L therefore, answer the two ques- 
tions In the manner they have been 
answered by brother Pathak. This 
would be enough to dispose of this refer- 
ence to this Full Bench so far as It 
relates to the five writ petitions. 

8. With regard to the two Special 
Appeals Nos. 307 and 320 of 1968. the 
position is slightly different There the 
appellants were actually served with 
notices retiring them prematurely and 
formal orders for their retirement were 
also passed. The appellants had prayed 
for writs of certiorari and mandamus. 
Now. it appears that so far as the peti- 
tioners’ prayer for writs of mandamus Is 
concerned, the same cannot be allowed 
because of the efflux of time. The two 
appellants would have retired in due 
course on January 1. 1969. and January 
11. 1969. respectively. Both these dates 
have already passed. It is not possible, 
therefore, to grant them any relief by 
Way of mandamus or prohibition. But 
so far as their prayer for writs of certi- 
orari is concerned, I see no reason why 
the same should be refused. The impugn- 
ed orders retiring the two appellants pre- 
maturely were passed in pursuance of 
that part of Fundamental Rule 56(al 
which has been found to be ultra vires. 
Any order passed in pursuance of such a 
provision can be quashed, leaving it open 
to the appellants to take such steps as 
they may be advised to seek redress for 
their wrongful retirement To this limited 
extent I find myself unable to agree with 
brother Pathak, J. 

8-A. I would, therefore, direct that 

(!) in SpL Appeal No. 307 of 1968. a writ 
of certiorari shall Issue quashing the Im- 
pugned notice dated June 1, 1967 and tho 
order dated June 5, 1967, copies whereof 
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have been annexed as Annexures T and 
'J’ respectively to the writ petition giv- 
ing rise to the Special Appeal 

(ill in Special Appeal No. 320 of 1968, 
a writ of certiorari shall issue quashing 
the impugned notice and the order both 
dated June 7, 1967, copies whereof have 
been filed as Annexures 'L' and ’M’ res- 
pectively to the writ petition giving rise 
to the Special Appeal. 

9. JAGDISH SAHAI, J.:— Writ Peti- 
tion No. 3958 of 1968 has been filed by 
Tejpal Singh. Writ Petition No. 4033 of 
3968 by Raiendra Prasad Saksena, Writ 
Petition No. 4394 of 1968 by Ram Ratan 
Kaushik, Writ Petition No. 4400 of 1968 
by S. P. Roy and Writ Petition No. 1254 
of 1968 by Kripa Ram Gupta. Special 
Appeal No. 320 of 1968 has been filed by 
Dr. Prakash Bhan Saxena and Special 
Appeal No. 307 of 1968 by Dr. B. B. L. 
Gupta- 

10. Sarvasrf Tejpal Singh, Raiendra 
Prasad Saksena, Ram Ratan Kaushik and 
S. P. Roy are District Judges in this 
State. Kripa Ram Gupta is a Probation 
Officer Incharge, Intensive Probation 
Scheme, Moradabad. Dr. B. B. L. Gupta 
Was Superintendent, Lala La j pat Rai 
Associated HospitaL Kanpur. Dr. Prakash 
Bhan. Saxena was Medical Officer (Epi- 
demic) in a travelling dispensary. 

11. On 24-8-1968 on the basis of an 
order passed by the Governor of U. P., 
the Home Secretary issued the following 
notice to Sri. Tej Pal Singh. 

"Under Paragraph (i) of the first pro^ 
yiso to clause (a) of Fundamental Rule 56. 

Whereas the Governor has ordered 
under paragraph (i) of the first proviso 
to clause (a) of Fundamental Rule 56, con- 
tained in the Financial Hand Book, 
Volume II, Parts H to IV, as amended 
from time to time, that you Sri Tei Tal 
Singh, Officiating Additional District and 
Sessions Judge, Moradabad, " should be 
required to retire from service on the 
expiry of three months from the date of 
service of this notice on you. 

Now, therefore, you shall retire from 
service accordingly. 

By order of the Governor, 
Sd. A K. Mistafy 
(A K. Mistafy) 
SACHIV.” 

Similar notices of different dates were 
served upon other petitioners and the 
appellants. Rule 56(a), as it stands today 
or as it stood at the time when the notices 
mentioned above were given, reads*. 

"56(a) Except as otherwise provided 
In other clauses of this rule the date of 
compulsory retirement of a government 
servant, other than a government servant 
in inferior service is the date on which 
he attains the age of 58 years. He may 
be retained in service after the date of 
compulsory retirement with, the sanction 


of the Government on public grounds, 
Which must be recorded in writing but 
he must not be retained after the age of 
60 years except in very special circum- 
stances. 

Provided that: 

(i) the appointing authority may at any 
time, without assigning any reason, 
require the government servant to retire 
on three months’ notice or pay in lieu of 
the whole or .part thereof, after he attains 
the age of 55 years or such lesser age as 
together with the period of notice in lieu 
of which the pay is substituted would 
aggregate to 55 years, so. however, that 
in the case of pay being given in lieu of 
the whole or part of such notice the said 
period shall stand added to the govern- 
ment servant’s qualifying service for Ihe 
purposes of calculating the pension and 
death-cum-retirement gratuity due to 
hirn and for no other purpose: or 

(ii) the government servant may, after 
attaining the age of 55 years, voluntarily 
retire after giving 3 months’ notice to the 
appointing authority. 

Provided further that: 

(1) the notice of voluntary retirement 
given under the first proviso by a gov- 
ernment servant against whom a discip- 
linary proceeding is pending or contem- 
plated shall be effective only if it is 
accepted by the appointing authority 
subject to the condition that, in case of 
a contemplated disciplinary proceeding, 
the government servant is so informed 
before the expiry of the notice. 

(ii) the notice once given by a govern- 
ment servant under the first proviso shall 
not be withdrawn by him except with 
the permission of the appointing autho- 
rity; 

(b) The date of compulsory retirement 
of a government servant in inferior ser- 
vice is the date on which he attains the 
age of 60 years. He must not be retained 
in service after that date, except in very 
special circumstances and with the sanc- 
tion of the government. 

(c) (1) Civil Engineers of the Public 
Works Department must retire on reach- 
ing the age of 58 years. They may, how- 
ever, be required by the government to 
retire on reaching the age of 50 years, if 
they have not attained to the rank of 
Superintending Engineer. 

(2) Subject to the requirements of this 
clause as to reappointment the Govern- 
ment may. in the special circumstances 
which should be recorded in writing, 
grant an extension of service not exceed- 
ing three months to a Chief Engineer. 

(3) No Chief Engineer of the Public 
Works Department shall, without re- 
appointment, hold the post for more than 
five years, but reappointment to the 
posts may be made as often, and in such 
case for such period not exceeding live 
years, as the government may decide 
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provided that the term of re-appointment 
shall not extend beyond the date on 
■which the government servant attains the 
age of 58 or more than three months 
beyond that date." 

12. These writ petitions came up for 
hearing before a Bench consisting of 
Mathur and Satish Chandra. JJ. The 
learned Judges referred the following two 
auestions of law for the opinion of a Full 
Bench: 

1. Whether under Fundamental Rule 56, 
the age of compulsory retirement is 55 
or 58 years? 

2. Whether the proviso to clause fa) of 
Fundamental Rule 56 violates Articles 14 
and 16 of the Constitution? 

13. Special appeals of Dr. B. B. L. 
Gupta and Dr. Frakash Bhan _ Saxena 
came up before a Bench consisting of 
Fathak and Gulatb JJ. They referred the 
two special appeals to a larger Bench. 
Learned counsel for the parties are agreed 
that the two questions that will require 
determination in the special appeals men- 
tioned above are also the same as referred 
to by Mathur and Satish Chandra, JJ. 

14. I proceed to consider the two 
submissions made before us. seriatim. 

15. X have reproduced Fundamental 
Rule 56 In its entirety. Clearly, the peti- 
tioners’ case will be covered by sub- 
rule (i) read with the proviso to that sub- 
rule. 

16. In 1961 Fundamental Rule 56(a) 
provided that: 

"56(a) Except as otherwise provided in 
Other clauses of this rule the date of com- 
pulsory retirement of a government 
servant other than a government servant 
in inferior service is the date on which 
he attains the age of 55 years.” 

In 1963 Fundamental Ride 56 was 
amended and instead of 55 years, 58 years 
was provided as the date of compulsory 
retirement in clause (a) of the rule. If 
clause (a) of Rule 56 stood in isolation 
and there were no provisos to it, the 
position would have been dear that the 
age of compulsory retirement i3 58 vears. 
However, the proviso to this provision Is 
to the effect that notwithstanding that 
clause (a) declares the age of retirement 
of a government servant as 58 years, the 
appointing authority may, at any lime, 
without assigning any reason, retire a 
government servant, on three months’ 
notice or pay in .lieu of the whole or part 
thereof, after he attains the age of 55 years 
or such lesser age are as together with 
the period of notice in lieu of which the 
pay is substituted would aggregate to 55 
years and 'the government servant may, 
also, after attaining the age of 55 years, 
voluntarily retire alter giving tnree 
months’ notice to the appointing authority. 
If Rule 56(a) is read along with the pro- 
viso, the result that follows Is that, as of 


right, a government servant can continue 
In service only upto the time that he 
attains the age of 55 years. His continu- 
ance, thereafter and until he attains the 
age of 58 years, is subject to the will of 
the government or the appointing autho- 
rity. Similarly, the government cannot 
Insist upon a government servant to serve 
upto the age of 58 years, after he has 
attained the age of 55 years, without the 
consent of the government servant con- 
cerned. 

Clause fa) of Rule 56 must be read 
along with the proviso. Simultaneously 
with the amendment of the age of super- 
annuation the proviso was added. A' 
critical analysis of this rule, therefore, 
leads to the conclusion that after a gov- 
ernment servant attains the age of 55 
years, he cannot, as of right, continue 
upto the age of 58 years nor can the 
government make him continue until he 
attains that age. For the continuance of 
a government servant beyond the age of 
55 years consent of both Le., the appoint- 
ing authority and the government servant 
concerned Is required. The consent need 
not be express. It may be Implied by the 
circumstance that neither of the two 
parties exercises its option. Therefore, for 
all practical purposes, the age of compul- 
sory retirement is 55 years. Clause (a) of 
Rule 56. however, declares that the age 
of compulsory retirement of a govern- 
ment servant is 58 years though the effect 
of that provision is whittled down and 
narrowed to this extent that after attain- 
ing the age of 55 years, the government 
servant cannot, as of right, continue until 
he attains the age of 58 years nor can 
the government insist that he should 6o 
continue. 

17. Inasmuch as clause (a) of R. 53 
dearly provides that the age of compul- 
sory retirement Is 58 years, and that 
figure has been brought In after substitut- 
es? the orfetnai figure of 55 years, ft 
must be held that as a proposition of law 
the age of compulsory retirement is 58 
years. I have already said that notwith- 
standing the declaration that the age of 
superannuation Is 58 years, government 
can unilaterally retire a public servant 
after he attains the age of 55 years as the 
public servant may go on retirement by 
taking an u n i la teral action on attaining 
that age. 

18. In 1966 AIL L. J. 153= (AIR 1966 
AIL 560) a Division Bench of this Court, 
of which I was a member, while de aling 
with Rule 56 held:^ 

"It is true that if only the first clause / 
of Rule 56 is read an impression may be 
created that the age of retirement is 53 
years, but if all the clauses are read 
harmoniously together, it Ls clear that the 
Intention of the rule-making authorities 
was to fix the age of superannuation at 
55, leaving it to the Government to per- 
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mit, with their consent good officers to 
continue in service until they attained the 
age of 58 years. It is clearly provided in 
the rule that after a Government servant 
has attained the age of 55 years, the 
Government cannot force him to continue 
in service and he cannot force the Gov- 
ernment to retain him in service, until 
he attains the age of 58 years. It is true 
that normally a Government servant can 
expect to serve until he attains the age 
of 58 years, but after 55 years, he has no 
legal right to continue nor can the ’Gov- 
ernment force him to continue. Rule 56 
had to be drafted in that manner so as to 
bring it in line with the rules of the 
Central Government relating to the 
superannuation of its employees. Nothing 
turns upon the manner in which a provi- 
sion is drafted nor is the use of the words 
'age of compulsory retirement’ in connec- 
tion with 58 years conclusive.” 

19. In this decision it was not noticed 
by the Bench which decided the case that 
the effect of amendment of Rule 56 in 
1961 was to raise the age of retirement 
from 55 to 58 years. The position, there- 
fore, was that before 1961 a government 
servant had to retire at the age of 55 
years. In other words, he could not go 
beyond 55 years, except by way of exten- 
sion or re-employment. Now he can con- 
tinue in service upto the age of 58 years, 
without there being any extension of his 
service or without being re-employed, 
though at the age of 55 years, the gov- 
ernment can retire him or he himself can 
retire at that age. In this view of the 

’ matter, the decision in Sridhar Prasad 
Nigam, 1966 All. L. J. 153= (AIR 1966 All. 
560) (supra) cannot he considered to be 
quite correct. 

20. While dealing with a similar rule, 
a Full Bench of the Punjab High Court 
in Pritam Singh v. State of Punjab, AIR 
1968 Punj. 189 has held that the age of 
retirement is 58 vears. With great respect 
I agree with that decision. 

21. The next question, however, Is 
whether the provisos to clause (a) of 
Rule 56 of the Fundamental Rules are 
violative of Articles 14 and 16 of the 
Constitution. In Sridhar Prasad Nigam,, 
1966 All. L. J. 153 = (AIR 1966 All. 560) 
(supra) the Division Bench took the 
view that those provisions were not bad 
for being discriminatory. The submission 
at the bar is that there is no guiding 
principle provided in the rule on the basis 
of which the Government can act. In 
Sridhar Prasad Nigam, 1966 All. L. J. 
153= (AIR 1966 All 560) (supra) the 
Bench dealt with the matter in the fol- 
lowing words: 

"In any case the guiding principle on 
which the Government is expected to act 
is implicit in the provision. The guiding 
factor is whether or not the Government 


servant concerned is fit to be kept in ser- 
vice after he has attained the age of 55 
years. Even if we hold that the rule fixes 
the age of superannuation at 58 years, 
we are unable to hold that the provision 
is discriminatory. As the opening words 
of the notification dated 19th October 
19 63 _ would show, the change was made 
in view of "the decision of the Govern- 
ment of India raising the age of compid- 
sory retirement from 55 to 58 years of the 
Central Government servants.” As said 
earlier, a Government servant in the 
employment of this State would normally 
continue in service until he attained the 
age of 58 years, but the Government ser- 
vant and the Government have an option 
in the matter which may or may not be 
exercised. Nothing has been shown to us 
to justify the conclusion that the Govern- 
ment cannot frame a rule under which 
while retaining the age of retirement at 
58 years, they have the option to retire 
Government servants three years earlier." 

The argument that the provisos are 
discriminatory inasmuch as they lay down 
a different rule for retirement than the 
one contained in CL (a) of R. 56 is not 
correct because there is a rational 
basis behind the rule. It was contended 
that the rule creates classification, one 
class being of the government servants 
who would retire at the age of 58 years 
and the other of those who would be made 
to retire at the age of 55 years. In my 
opinion, assuming that there is a classi- 
fication and there are two classes of gov- 
ernment servants there is a reasonable 
and rational basis for the same, one class 
being of those whose continuance in 
service the government thinks is in public 
interest and the other of those whose con- 
tinuance is not considered to be for public 
benefit. Besides both the parties have an 
option in the matter. The Government has 
no greater advantage than the public ser- 
vant. The provisos lay down a rule of 
public policy that even though the age of 
superannuation has been raised to 58 years 
both the parties should have an equal 
right and opportunity to terminate the 
service after attaining the age of 55 years. 
The rise in age of superannuation is made 
subject to this condition. 

22. In the State of Bombay v. Saubhag- 
chand M. Doshi, AIR 1957 SC 892 the 
validity of the provisions contained in 
R. 165-A which authorised the Govern- 
ment to terminate the services of a govern- 
ment servant, without assigning any reason 
on his completing 25 years qualifying 
service or attaining the age of 50 years 
Was upheld by the Supreme Court. 

23. In Dalip Singh v. State of Punjab, 
AIR 1960 SC 1305 an order for compul- 
sory retirement made under the provi- 
sions of R. 278 of the Patiala State Re- 
gulations was upheld by the Supreme 
Court. In Shyam Lai v. State of U. P„ 
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AIR 1954 SC 369 the validity of the rule 
requiring a government servant, after he 
had put in 25 years service, without as- 
signing any cause, was upheld. A similar 
case is Gurdev Singh Sidhu v. State of 
Punjab, AIR 1964 SC 1585. 

24- In Bishun Narain Misra v. State of 
Uttar Pradesh. AIR 1965 SC 1567 it was 
held that a rule could be validly framed 
so as to reduce the age of superannuation 
of a government servant The same view 
was taken by a Full Bench of this Court 
in Ram Autar Pandey v. State of Uttar 
Pradesh. AIR 1962 All 328. ^ In my 
opinion, there is nothing discriminatory 
in the two provisos mentioned above. The 
view that I am taking finds support from 
AIR 1968 Puni 189 (FB) (Supra). 

25. In the five writ petitions only two 
questions of law have been referred to us 
and I answer them as stated above, 

26. In the two special appeals not a 
question of law but the special appeals 
themselves were referred to us. I am of 
opinion that for the reasons mentioned 
above, the notices terminating the ser- 
vices of the two appellats mentioned above 
were valid and the learned single Judge 
was right in dismissing their writ peti- 
tions I would, therefore, dismiss the 
special appeals but direct the parties to 
bear their own costs. 

27. PATHAK, J. I greatly regret 
my inability to agree with my brother 
Jagdish SahaL 

28. I am clear in my maid that the age 
of compulsory retirement of a government 
servant under CL (a) of Fundamental 
R. 56. as it read at the relevant time and 
as it reads today, is the date on which the 
government servant attains the age of 58 
years. It is not the date on which he 
attains the age of 55 years. The language 
of the rule points to this conclusion and its 
earlier history confirms it. From 1922 
onwards, and especially after 1942. the 
language of the rule has remained sub- 
stantially the same and the age of com- 
pulsory retirement alone has varied. Until 
before the amendment in 1957, the rule 
stated that the date of compulsory retire- 
ment is the date on which the govern- 
ment servant attains the age of 55 years. 
In 1957 the age of compulsory retirement 
was raised to 58 years. Nothing like the 
proviso to the present rule was brought 
in at the time. As it stood then, there 
cannot be the remotest doubt that the age 
of 58 years was the age of compulsory re- 
tirement. That age was in the year 1961 
reduced to 55 years. In the year 1963. it 
was again raised to 58 years. Since then 
it has continued to be the same. Had the 
age of compulsory retirement been intend- 
ed to remain at 55 years, there was no 
need for amending the rule in 1963. Viewed 
against the background of its history, I 
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find it impossible to say that CL (a) of 
Fundamental R. 56 contemplates any age 
other than 58 years as the age of com- 
pulsory retirement. 

29. The age of compulsory retirement 
under Cl, fa) of Fundamental R. 56 Is 58 
years. But paragraph (1) of the proviso 
thereto vests power in the appointing 
authority to retire a government servant 
after he attains the age of 55 years. All 
that it amounts to is that upon the exercise 
of that power a government servant can 
be retired before he reaches the age of 
superannuation. That does not mean that 
the age of superannuation ceases to be 58 
years. That has been fixed hy the rule at 
58 years. But by an express act of the 
appointing authority the period of service 
of the Government servant can be abridg- 
ed by retiring him before he reaches the 
age of superannuation. It is urged that 
the age of 58 years as the age of super- 
annuation is subject to the exercise of 
power by the appointing authority under 
paragraph '1) of the proviso, and that upon 
the appointing authority exercising that 
power the age of superannuation is reduced 
to 55 years. I am unable to accept the 
contention. We have been referred to the 
opening words of CL (a) of Fundamental 
R. 56. which reads: — 

"Except as otherwise provided In the 
other clauses of this rule.” 

But that. I think, refers to the relevant 
clauses of Fundamental Rule 56 so as to 
exclude the subject matter of those clauses 
from the operation of CL (a) para. (1) of 
the proviso is not a clause of Funda- 
mental R. 56 but merely a paragraph of 
the proviso to CL (a) of Fundamental 
R. 56. Apart from this it is possible upon 
the language of paragraph (1) to the pro- 
viso to say that the appointing authority 
Is not confined to retiring a Government 
servant at the age of 55 years but it may 
do so at any time after the Government 
servant a tt tains that age. The clause does 
not say that the Government servant may 
be retired on the date on which he attains 
the age of 55 years. In contrast to the 
language employed in the parent provi- 
sion of CL (a) of Fundamental Rule 56 
paragraph (1) of the proviso treats with a 
point of time after the age of 55 years. It 
may be any day after that age is attained. 
It could not have been Intended to make 
the age of superannuation or compulsory 
retirement an Indefinite point of time 
depending upon the will of the appointing 
authority. A Government servant is en- 
titled to know, as an essential requisite 
for ensuring his sense of security in ser- 
vice. what is the date on which he is ordi- 
narily liable to retire. . The age of com- 
pulsory retirement must be a definite date 
and not one which varies according to the 
decision of the appointing authority. 

20. In my opinion, a Government ser- 
vant Is entitled as of right to continue In 
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service until he attains the age of 58 years 
unless he is retired by an act of the ap- 
pointing authority under paragraph (1) of 
the proviso. Where the appointing autho- 
rity in the exercise of that power requires 
a government servant to retire after he 
attains the age of 55 years, his right to 
continue until the age of superannuation 
is curtailed accordingly. There is great 
difference between the position of a Gov- 
ernment servant entitled to continue in 
service until the age of 58 years, unless 
that right is abridged by the exercise of the 
power vested in the appointing authority 
to retire him after he attains the age of 
55, and the position of a government ser- 
vant entitled until the age of 55 years 
merely, and thereafter to continue only 
upon an order expressly enlarging Ms 
age of retirement. In the first case, the 
order of the appointing authority affects 
the curtailment of a right vested in the 
government servant, in the latter case 
the order of the appointing authority is 
in the nature of a concession permitting 
a government servant to continue beyond 
the span ordinarily allotted to him under 
the rule. 

31. Paragraph (2) to the proviso en- 
titles a government servant to retire 
voluntarily after attaining the age of 
55 years and, it is said, the right granted 
to a government servant to retire volun- 
tarily at the age of 55 years establishes 
that the date of compulsory retirement 
is also 55 years. I do not think that is 
so. It is always open to the State Govern- 
ment, or for that matter, any employer to 
provide for the voluntary retirement of 
an employee even before the contracted 
age of compulsory retirement. 

32. In this view of the matter I am 
unable to agree with the observations in 
1966 AIL L. J. 153 = (AIR 1966 All. 560) 
that the age of superannuation under 
Fundamental Rule 56 (a) has been fixed at 
55 years leaving it open to the appoint- 
ing authority to permit, with its consent, 
an officer to continue in service until the 
age of 58 years. 

33. The next question is whether para- 
graph (1) of the proviso to Fundametal 
Rule 56 (a) violates Articles 14 and 16 of 
the Constitution. Article 14 guarantees 
the general right of equality, while Arti- 
cle 16 is an instance of the same right in 
favour of citizens in certain special cir- 
cumstances. Dasrath Ram Rao v. State 
of Andhra Pradesh, AIR 1961 SC 564. 
It is now well settled that, to conform to 
the "equality” provisions in the Chapter 
of Fundamental Rights in our Constitu- 
tion, a group of persons may be treated 
differently from the general, provided the 
group falls into a classification which bears 
a reasonable relationship to the object of 
the statute. It was pointed out in Moti 
Das v. S. P. SaM, AIR 1959 SC 942 that: 

* "While Art. 14 forbids class legislation. 


it does not forbid reasonable classification 
for the purposes of legislation, and in order 
to pass the test of permissible classifica- 
tion, two tests must be fulfilled, namely, 
(1) that the classification must be found- 
ed on an intelligible differentia which dis- 
tinguishes persons or things that are 
grouped together from the others left out 
of the group and (2) that the differentia 
must have a rational relation to the ob- 
jects sought to be acMeved by the statute 
in question.” 

There must be classification, and the 
classification must not be arbitrary. The 
test of permissible clarification necessari- 
ly presupposes a classification already. The 
classification is defined by something in 
the statute wMch separates the members 
of the group from the rest. There must 
be something in the statutory provision 
indicating clearly who will form members 
of the group and who "will fall outride it 
Where it is not possible to determine that 
it is clear that while one person may be 
governed by the general rule, another 
similarly situated may be exposed to dis- 
criminatory treatment under the impugn- 
ed provision. The provision imposing the 
burden complained of must, as the first 
step in the series of considerations safe- 
guarding its validity, contain a standard, 
policy or guideline sufficient to define the 
group which it seeks to involve. In the 
absence of any sufficiently defined guiding 
considerations, the door will be left open 
to arbitrary action, and whim or humour 
will find play under a constitutional system 
scrupulously devised to protect and safe- 
guard the rule of law. 

34. Compared with the parent provi- 
sion in Cl. (a) of Fundamental R. 56, there 
is nothing in paragraph (1) of the proviso 
to indicate what is the group of persons 
sought to be isolated within the- ambit of 
that paragraph. Any such guiding con- 
sideration is conspicuous by its absence. 
It is not usual in measures of this nature 
to find a "carte blanche” given to execu- 
tive authority. In the case-law cited 
before us, almost all the systems codifying 
the rights and obligations between the 
State and its servants invariably contain 
the controlling consideration that the 
power to retire a Government servant 
prematurely must he exercised only in the 
public interest or on account of inefficiency 
or dishonesty or some similar considera- 
tion. It is difficult to appreciate why such 
a factor of control was not included in the 
constitution of the impugned provision 
when it was framed. 

35. It is said that the only purpose of 
the impugned Paragraph _ of the proviso 
could be, and is, the retirement of Gov- 
ernment servants whose mental or physi- 
cal ability had become so impaired as to 
materially affect the proper discharge of 
their functions of office, and to retire 
Government officers who could be said 
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to be corrupt but against whom no formal 
proceeding in a Court of law would suc- 
ceed. It may be that that was the object 
in enacting the impugned provision. But 
we are concerned with the provision as it 
is. not with what it should have been. As 
it stands, it gives to the appointing autho- 
rity an undefined and uncontrolled discre- 
tion in deciding whether one Government 
servant should be retired prematurely 
while another is allowed to run his normal 
span. In Jyoti Prasad v. Union Territory 
of Delhi, AIR 1961 SC 1602, while 
formulating the tests in respect of Art. 14, 
the Supreme Court observed: — 

"The enactment or the rule might not 
in terms enact a discriminatory rule of 
law but might enable an unequal or dis- 
criminatory treatment to be. accorded to 
persons or things similarly situated. This 
would happen when the Legislature vests 
a discretion in an authority, be it the Gov- 
ernment or an administrative official act- 
ing either as an executive officer or even 
in a quasi-judicial capacity, by a legisla- 
tion which does not lay down any policy 
or disclose any tangible or intangible pur- 
pose, thus clothing the authority with un- 
guided and arbitrary power enabling It to 
discriminate 

.In such circumstances the 

very provirion of the lav/, which enables 
or permits the authority to discriminate, 
offends the guarantee of equal protec- 
tion afforded by Article 14.” 

It is contended that we should presume 
that the power conferred will not be abused 
and that official authority will discharge 
its duties honestly and in accordance with 
law. Here again, it is forgotten that even 
assuming that the authority will always 
act honestly, there is nothing in the im- 
pugned provision itself, or for that matter 
in any part of the Fundamental Rule, to 
indicate to the authority what is the land 
of Government servant to whom the im- 
pugned provision can be applied. The pre- 
sumption that the authority will act £n 
accordance with the rule of law can be 
sustained only if there is a rule of law 
to guide him. 

36. Hot infrequently cases arise where 
the question is whether a statute has laid 
down a policy for the guidance of the 
authority exercising power under it it 
is a question which must be resolved in 
the light of one test or another. Concern- 
ing this, the following comment of the 
Supreme Court in Gopal Narain v. State 
of U. P.. AIR 1964 SC 370 is especially 
pertinent : 

"In this context, because of a Legis- 
lature’s reluctance or inadvertence to ex- 
press itself clearly of its policy, a heavy 
and difficult burden is often placed on 
Courts to discover it. if possible, on a fair 
reading of the provirions of the Act Some 
Acts expressly lay down the policy to 
guide the exercise of discretion of an 


. K. Talwar (FB) (Pathak J.) 
authority on whom a power to classify is 
conferred. Some Acts, though they do not 
expressly say so, through their provisions 
may indicate clearly by necessary im- 
plication, their policy affording a real 
guidance for the exercise of discretion 
conferred on an authority thereunder. 
"While a Court should be on its guard not 
to enter into the domain of speculation 
with a view to cover up an obvious defi- 
ciency in a legislation it may legitimately 
discover such a policy, if it is clearly dis- 
cernible on a fair reading of the relevant 
provisions of the Act. This Court, in 
1952 SCR 435 ■= AIR 1952 SC 123 found 
the clear policy of the Legislature on the 
basis of the preamble of the Act taken 
along with the surrounding circumstances; 
in P. Balakotaiah v. Union of India, AIR 
1958 SC 232, on an examination of the Act 
read as a whole; and in Pannalal Binjraj 
v. Union ol India, AIR 1957 SC 397 at 
p. 410 from the preamble itself. This view 
was accepted in later decisions. But it is 
neither possible nor advisable to lay down 
precisely how a Court should cull out such 
a policy from an Act in the absence of an 
express statutory declaration of policy. It 
would depend upon the provisions of each 
Act. including the preamble. 'But what 
can be posited is that the policy must ap- 
pear clearly either expressly or by neces- 
sary implication from the provisions of 
the statute iteslf’.” (Emphasis here in 
* ’ mine). 

Can it be said that there is anything In 
the impugned provision itself or any thing 
in the context in which it appears which 
can be said to clearly show, either expres- 
sly or by necessary implication, that the 
power to prematurely terminate the ser- 
vices of a Government servant is control- 
led by some pertinent consideration? I 
think not. The language of the Impugned 
provision and its contextual surrounding 
do not clearly point to any pertinent prin- 
ciple in conformity with which the ser- 
vices of a Government servant may be 
terminated. There is also nothing in the 
history of the rule from which assistance 
can be derived in this respect. 

37. There is the further consideration 
that while the power of appointing a gov- 
ernment servant is generally, controlled 
by a complex detailed procedure involving, 
in some cases, consultation with the Public 
Service Commission, it will be anomalous to 
assume that a Government servant, ap- 
pointed in accordance with that procedure 
and enjoying by virtue of his appointment 
the valuable right to continue in service, 
was intended to be exposed to a wholly 
arbitrary termination of his service. If 
the suitability of a candidate for appoint- 
ment is required to be processed through 
a system which guards against arbitrary 
exercise of power, there is equally good 
reason why the termination of his service 
should (not?) be controlled by some ad- 
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the debtors without resorting to legal action 
then for the recovery of the debt. 

16. Our attention was invited to the 

decision in Crears v. Hunter, (1887) 19 

QBD, 341, where the facts were that the 
defendant signed a promissory note making 
himself jointly and severally liable along with 
his father, for the purpose of inducing the 
promisee to give time to the defendant’s 
father for payment of a debt. The forbear- 
ance of the creditor was held sufficient to 
support the promise made by the defendant,- 
although there was no contract made by the 
plaintiff to forbear from suing. The Master 
of the Rolls Lord Esher pointed out that the 
promissory note that was drawn' up, on its 
face, did not provide for any delay in pay- 
ment because the fathers liability on the 
note arose instantaneously after the note was 
drawn up and signed, and then made observa- 
tions which are very aptly applicable to the 
instant case : 

“The note does nevertheless indicate on 
the face of it that, though there was no bind- 
ing agreement to forbear, the parties did 
contemplate that the note might not be sued 
on for some time”, 
and further it was said: 

“It may he true that there was no evidence 
of any request in express terms by the son 
that the plaintiff would forbear to sue the 
father, hut what was the substance ot the 
transaction contemplated in the minds of the 
parties?” 

17. The observations extracted above are 
directly in point in. this case. The situation 
in the case on hand is exactly identical with 
the one dealt with in that case. There is no 
recital in the deed of guarantee that it was 
given in consideration of the forbearance ot 
the creditor. The letter, on its face, did not 
say, so. But the facts hear no other con- 
struction than that time would be given and 
the obligation was not to he instantly en- 
forced by a suit. The guarantee was given 
as an integral part of that transaction. There 
was in fact the forbearance of the creditor 
although there was no express promise to 
that effect made by him to do so. To adopt 
what was said by Lord Esher, M. R. in 
that case, 

“The question is whether, if the guarantor 
requests the creditor to forbear from suing 
and the creditor on such request, although 
he does not at time bind himself to forbear 
does in fact forbear to sue, there is a good 
consideration for the guarantee.” 

The answer should be in the affirmative. It 
scarcely admits of any doubt that, if at the 
request of the guarantor, express or implied, 
the creditor does in fact forbear, there is a 
sufficient consideration to bind the guarantor. 
The contention that the request to forbear 
must he express is not warranted by any 
principle. The precedent to the contrary is 
well established. 

18. The observations made by Lindley, 
L. J., in the case also bear quotation: 

“Looking at the document and the history 
of the transaction, I cannot invent any rati- 
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onal theory by which to account for the de- 
fendant’s giving the note except that it was 
for the purpose of benefiting his father by 
procuring for him time to pay the debt. To 
say otherwise appears to me inconsistent with 
human nature and the whole character of 
the transaction.” 

The letter ot guarantee in the present case 
is inexplicable on any other hypothesis except 
that it was the inducement for the granting 
of time by the creditor to the principal deb- 
tors. The promissory note was no doubt, pay- 
able on demand. But, as pointed out by 
the Court of appeal in the decision cited 
above, the creditor in fact gave time for pay- 
ment and such forbearance is valid considera- 
tion though it did not emanate from an ex- 
press promise to forbear. 

19. This principle has received wide re- 
cognition, and, in 18, Halsbury’s Laws of En- 
gland, at pages 420 and 421, it is stated that 
actual forbearance at the request, express or 
implied, of the surety affords valid considera- 
tion for the surety’s promise. Forbearance 
need not even be for a definite period. Even 
if it is for an indefinite period, the parties 
•will be presumed to have contemplated for- 
bearance for a reasonable period. 

20. The learned counsel for the appellant 

E laced reliance on a passage in 18, Haisbury’s 
,aws of England, at page 419, which expres- 
ses the principle that the mere existence of 
the debt of another person is not sufficient 
to support the surety's promise to the credi- 
tor. It is sufficient to point out, that in the 
present case there was in fact something done 
or refrained from being done by the credi- 
tor, which sustains the promise of the guaran- 
tor. It is unnecessary for us to consider the 
question whether the further statement ot 
law in paragraph 781 of 18, Halsbury’s 
Laws of England, “that a surety’s promise 
to the creditor must in all cases be found- 
ed on a new consideration” is to be taken 
as unexceptionable in view of the well- 
settled rule that the existence of a precedent 
debt is sufficient consideration for a sub- 
sequent promise to pay that debt. We may, 
however, refer to the decision in Wigan v. 
English & Scottish Law Life Assurance 
Association, 1909-1 ChD 291 though it 
was not cited before us. In that case, 
the principle that mere existence of a debt 
is not sufficient valuable consideration for 
the debtor giving the creditor security to 
secure the debt, was coupled with the 
modification that if circumstances exist 
from which the Court can infer an agree- 
ment of forbearance on the part of the cre- 
ditor, the obligation will be sustained at law. 
In Fullerton v. Provincial Bank of Ireland, 
1903 AC 309 at 313, Lord Macnaghten 
observed : — 

“In such a case as this it is not neces- 
sary that there should be an arrangement 
for forbearance for any definite or parti- 
cular time. It is quite enough if you can 
infer from the surrounding circumstances 
that there was an implied request tor for- 
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bearance for a time, and that forbearance 
for a reasonable time was in fact extended 
to the person who asked for it." 

Several other authorities had been referred 
to by Parker, J., in 1909-1 ChD 291 
Supra. There is clear and abundant autho- 
rity that a surety’s promise or security 
given by the debtor could be validly enforc- 
ed if there is an agreement, express or impli- 
ed, to give time, or if there is an actual for- 
bearance which, ex post facto, may become 
the consideration to support it. 

21. We have, therefore, no hesitation in 
holding that the letter of guarantee given by 
the 10th defendant and another peison was 
supported by adequate and valuable consi- 
deration. A finding to the same eifect has 
been concurrently recorded by the Courts, 
below. We are, therefore, or opinion that 
the second appeal must fail because ot the 
conclusion that in fact there was in existence 
a debt ef the father which the sees were 
bound to discharge. As the plaintiffs plea 
that there was no debt in existence has to 
be negatived on merits, there is no need to 
express any opinion on the question whether 
the existence of an operative and conclusive 
decree against the father is not an impedi- 
ment to the enquiry into the question as to 
whether the precedent debt was m existence 
or supported by consideration. We, there- 
fore, refrain from going into that question. 

In support of the contention that it is 
open to a son to attack the validity of a de- 
cree on the ground that it was based upon 
an unenforceable debt or on a debt which 
did not in fact exist, the learned Counsel 
for the appellant relied on the observations 
of the Supreme Court in Faquir Chand v. 
S. Harnam Kaur, (1967) 2 SCJ 811 = (AIR 
1967 SC 727). There is, uo doubt, an ob- 
servation of the Supreme Court that the son 
is bound by an execution sale unless he show- 
ed that the debt was non-existent or was 
tainted with immorality or illegabty. But 
on an examination of the facts and conten- 
tions in that case, it is apparent that the 
controversy in that case did not turn on the 
question whether the debt of the father on 
which the decree was based, did in fact exist. 

22. In conclusion, the learned counsel 
for the appellant submitted, relying on a pas- 
sage at page 351 of the Principles of Hindu 
Law by Mull a, 13 th Edition, that the liabi- 
lity of the surety in this case is purely 
personal and does not extend to the sons. 
The argument is that according to the text 
of Yajnavalkya, a distinction is to be drawn 
between cases where a father as surety binds 
himself personally to pay the loan and oases 
of another category where a father gives a 
security for. the performance of the obliga- 
tion. It is said that the obligation in the 
former category is entirely personaL 

We are unable to accept this argument in 
view of the authority in Thangathammal v. 
Arunachalam Chettiar, ILR 41 Mad 1071 = 
(AIR 1919 Mad 831). In that case, a Hindu 
lather executed a surety bond stating that he 


'vould make the debtor pay within two months 
the amount due on a promissory note already 
executed by the latter and that, in default of 
Payment by the debtor, he would pay. The 
decision of a Division Bench of the Madras 
High Court was to the effect that the surety 
'Vas one for payment and that the sons of 
the surety were liable under Hindu Law for 
the payment It was also laid down that 
ft made no difference to their liability that 
the money had already been lent to the cre- 
ditor before the surety bond was executed. 
The text of Yajnavalkya has been understood 
in the sense that where the suretyship fa 
one for payment, the surety’s sons are also 
bound to pay the debts. We are unable to 
hold that the present case is distinguishable 
On principle from the decision in ILR 41 Mad 
1071 = (AIR 1918 Mad 831) supra. The ap- 
peal is, therefore, dismissed with costs. 

Appeal dismissed. 


AIR 1970 ANDHRA PRADESH IG2 
(V 57 C 23) 

£. JAGANMOHAN REDDY, C. T. AND 
KUPPUSWAMI, J. 

Hyderabad Co-operative Commercial Cor- 

E ration Ltd., Appellant v. Syed Mohiuddin 
tadri and others. Respondents. 

„ A. A. O. Nos. 210 and 374 of 1967, D /- 
23-1-1968 from order of 2ndAddl. Chief 
C»ty Civil Court, Hyderabad, D/-11-7-1967. 

(A) Civil P. C. (190S), O. 21, Rr. 52, 58 
to C3 and 46 and S. 60 — Amount provid- 
ed in budget for payment to particular 
institution — Docs not by itself become pro- 
perty of institution In hands of public officer 
oor is it debt due to institution and cannot 
bo attached — Denial by public officer that 
ho had any amount in his custody or denial 
of debt by garnishee — Provisions of Rr. 58 
to 63 are not attracted — (Constitution of 
India, Arts. 202 and 112 — Evidence Act 
(1872), S. 115). 


The respondent obtained a decree against 
a society by name H.C.C.C. Ltd., whoso 
assets and liabilities were taken over by the 
Government. A provision for the Civil 
supplies Department (Telangana) was made 
m^the budget for 1959-60 under Major head 
oo-A. Capital outlay of the Scheme of Gov- 
ernment (A) Civil Supplies”. One of the 
Rems under this head was payment to 
H. C. C. C. Ltd. of Rs. 4,50,000. Coming 
re know of the Budget provision the respon- 
dent decree-holder filed an execution peti- 
tion for attachment of this sum of Rupees 
4,50,000 in the hands of the Commissioner, 
t-ivil Supplies Department. On the ques- 
tion whether the sum of Rs. 4,50,000 thus 
Served could be construed as the property 
of the H. C. C. C. LtcL, in the hands of 
the Government or the Commissioner of 
Civil Supplies and hence Order 21, Rule 52, 
Civil P. C. applied * 
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Held, “Appropriation” was defined in the 
Budget Manual as the amount provided in 
the Budget estimate for a unit of appropria- 
tion or the part of that amount placed 
at the disposal of a disbursing officer. 
Though it may be intended to be paid 
for a particular purpose or to a parti- 
cular institution it does not, by reason 
of the appropriation, become the' property of 
the institution in the hands of the Officer, 
The mere fact that the Commissioner of Civil 
Supplies directed the Treasury Officers to 
make payments to H. C. C. C. Limited, as 
and when occasion arose did not mean that 
the amount as a whole became the property 
of the H. C. C. C. Limited, in the hands 
of the disbursing officer, namely Commis- 
sioner of Civil Supplies. Until and unless 
the bills were drawn and paid to H. C. C. C. 
Limited, the amount or any part thereof 
could not be treated as property of the 
H. C. C. C. Limited. Therefore, Order 21, 
R. 52, Civil P. C. had no application. (1898) 
ILR 22 Bom 39 and AIR 1915 Mad 236 (1) 
and AIR 1917 Cal 13, Foil. 

(Para 22) 

The decree-holder before he can apply for 
attachment under O. 21, R. 52, Civil P. C., 
has to satisfy the Court not only that the 
amount sought to be attached belongs to 
the judgment-debtor but is in the hands of 
an officer. The Public Officer concerned 
can only produce the amount if it is in his 
custody. If it ceases to be in his custody 
for some reason or other, there is no ques- 
tion of his being directed to produce the 
amount. (Para 28) 

The order of the Commissioner of Civil 
Supplies directing the Treasury Officers to 
make payments to H. C. C. C. Limited did 
not clothe the H. C. C. C. Limited with the 
right to be paid. It was always open to the 
Government or the Commissioner to with- 
draw the direction before any bill was pre- 
sented to them by the H. C. C. C. Limited 
or on the behalf of H. C. C. C. Limited. 
Therefore, the contention that the amount 
of Rs. 4,50,000 was in the nature of a debt 
owing to H. C. C. C. Limited, which was 
liable to be attached under O. 21, R. 46, 
Civil P. C. was also without substance. 

(Para 27) 

There is no distinction in principle be- 
tween the denial of amount in the custody 
of an officer when an attachment is made 
under 0/21, R. 52, Civil P. C. and the 
denial of a debt when the attachment is 
made under O. 21, Rule 46, Civil P. C. In 
either case the provisions of O. 21, Rr. 58 
to 63 are not attracted. There was, there- 
fore, no necessity for the officer or the Gov- 
ernment to make any claim under Order 21, 
Rule 58, Civil P. C. It was no doubt true 
that the Government filed a claim petition 
which was dismissed and thereupon filed a 
suit under Order 21, Rule 63, Civil P. C. 
These proceedings were misconceived and 
the mere fact that the Government took 
proceedings which did not lie did not pre- 
clude them from contending that the case 


was not covered by O. 21, Rr. 58 to 63, Civil 
P. C. and that, any decision in the claim 
petition did not prevent them from question- 
ing the validity of the attachment in spite 
of the fact that they filed a suit which was 
later withdrawn. (Para 34) 


(B) Co-operative Societies — ■ Multi-Unit 
Co-operative Societies Act (1942), Ss. 5A, 5B, 
4 (2) — Power under S. 5B refers to power 
under S. 5A and not to power under S. 4 
( 2 ). 

Section 4 (2) read with Sections 2 and 3 
of the Act clearly point to the conclusion 
that the power which the Central Registrar 
exercises under that section is a power exercis- 
able by the State Registrar under the Act in 
force in the State which is applicable to 
particular Society. The power so exercised 
by the Central Registrar cannot be a power 
exercised or exercisable by the Central 
Registrar under this Act. In view of the 
fact that Sections 5-A and 5-B of the Act 
were enacted together by way of amend- 
ments under S. 105 of the States Reorganisa- 
tion Act and in view of the fact that Sec. 
5-B refers only to the entrustment of powers 
exercisable by the Central Registrar, under 
this Act to the State Registrar, there can 
be no doubt that the power referred to in 
Section 5-B can have only reference to the 
power of the Central Registrar under Sec- 
tion 5-A which is the power exercisable 
under this Act and cannot have reference 
to the power of the Central Registrar under 
Section 4 (2) where he is exercising only the 
power of a State Registrar under the provi- 
sions of the State Act, (Para 45) 


Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 1150 (V 52) = 

(1965) 1 SCR 586, Devilal v. Sales 
. Tax Officer 49 

(1965) AIR 1965 SC 1153 (V 52) = 

(1965) 2 SCR 54.7, Gulabchand v. 

State of Gujarat 49 

(1964) AIR 1964 SC 1013 (V 51) = 

(1963) Supp 1 SCR 172, Amalgamat- 
ed Coalfields Ltd. v. Janapada 
Sabha Chhindwara 49 

(1964) AIR 1964 SC 1329 (V 51) = 

(1964) 6 SCR 857, Hukumchand 
Mills Ltd. v. State of Madhya Pra- 
desh 46 

(1957) AIR 1957 Andh Pra 61 (V44)= 
(1956) 2 Andh WR 1137 (FB), 
Chimpiramma v. Subrahmanyam 30 

(1957) 1957-3 All ER 344 = 1957-1 
WLR 1102, Dunlop and Ranken v. 
Hendall 26 

(1955) AIR 1955 Mad 660 (V 42) = 

1955-2 Mad LJ 376, Anjaneya Motor 
Transport v. State of Madras 46 

(1954) AIR 1954 Trav-Co 243 (V 41) = 

ILR (1954) Trav-Co 281 (FB), Govt 
of U. S. of Trav-Co v. Bank of 
Cochin Ltd. 31 

(1949) AIR 1949 Mad 586 (V 36) = 

1949-1 Mad LJ. 593 (FB), Seethamma 
y. Kotareddi . . 30 
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(1943) AIR 1943 Mad 38 W 30) = 

ILR (1943) Mad 40, Akkammal v. 

Komar asami 30 

(1942) AIR 1942 Pat 508 (V 29) = 

ILR 21 Pat 287, Kameswar Singh 
v. Kuleshwar Singh , 31 

(1936) AIR 1936 Mad 152 (V 23) = 

ILR 59 Mad 966, Butcbayya v. 
Krishnamachari 31 

(1932) AIR 1932 Mad 169 (V 19) = 

61 Mad LJ 863, Alwar Aiyangar 
V. Subramania Diskshathar 31 

(1926) AIR 1926 Rang 175 (V 13) = 

ILR 4 Rang 100, Ala Saw Yin v. 

Hock To 31 

(1924) AIR 1924 Mad 92 (V 11) = 

45 Mad LJ 156, Secy, of State for 
India v. Apparao 46 

(1924) AIR 1924 Nag 98 (V 11) = 

20 Nag LR 11, Paona Lai v. 
Bbagirathibai 31 

(1917) AIR 1917 Cal 13 (V 4) = ILR 
44 Cal 1072, Thakurdas v. Joseph 
Iskander 24 

(1915) AIR 1915 Mad 236 (1) (V 2) = 

26 Mad LJ 364, K. Tiruvangadial 
v, R. Cbinnaswami 24 

(1911) 11 Ind Cas 422 = 16 Cal 
WN 14, Padmanand Singh v. Rama 
Prosad 24 

(1900) ILR 2 1 Cal 38 = 4 Cal \VN 
87, H an das Acharjia Chowdhry v. 

Baroda Kishore Cnowdhry 20 

(1898) ILR 22 Bom 39, Tulaji v. 

Balabhai 24 

(1895) ILR 18 Mad 236 = 5 Mad 
LJ 114 (FB), Rajam Chettai v. 
Seshayya 46 

Advocate General for Appellant, In both 
the Appeals; A.Venkataramana, (for Nos. 2 
to 10) in A.A.O. No, 210 of 1967 and (for 
Nos. 2 to 4 and 6 to 9) in A. A. O. No. 374 
of 1967. and K. Madhava Reddy (for No. 11) 
in A. A. O. No. 210 of 1967 and (for No. 12) 
in AjV.O, No. 374 of 1967, for Respondents. 

KUPPUSWAMI, J.: These are two ap- 
peals, the first by the Hyderabad Co-opera- 
tive Commercial Corporation Limited (herein- 
after referred to as ‘H.C.C.C. Ltd.') through 
the Director of Civil Supplies, Hyderabad 
and the second by the State of Andhra Pra- 
desh, represented by the Dy. Secretary to 
the Government of Andhra Pradesh, Civil 
Supplies Department, against the same order 
D/-11-7-1967 of the second Additional Chief 
Judge, City Civil Court, Hyderabad, in 
E. A. 54/62 in E. P. No. 95/59 in O. S. 
No. 2 of 1959 on his file. 


2. Respondents 1 to 10 in these appeals 
are the same, respondent 1 being Syed 
Mohiuddin Khadri, the decree-holder in the 
above suit, who having died is now repre- 
sented by his legal representatives, respon- 
dents 2 to 10. Respondent 11 in C.MA. 
No. 374/67 is the H-C.C.C. Ltd. repre- 
sented by the Director of Civil Supplies, 
who, as stated above, is *he appellant in 
C-MA. No. 210 of 1967. Later applications 
were filed to add the Liquidator, H.C.C.C. 


Ltd. which is now under liquidation as' a 
respondent in the two appeals and the said 
applications have been ordered. 

3. The order under appeal is passed in 
execution proceedings in O.S, No. 2 of 
1959, City Civil Court, Hyderabad. ^Though 
the decree was passed on 24-8-1959, the 
execution proceedings have been going on 
ever since and have come up to the High 
Court on several occasions. In order to 
appreciate the contentions raised by both 
the sides in these appeals, it is necessary to 
set out in detail the various events that have 
culminated in the passing of the impugned 
order. 

4. A company called "The Hyderabad 
Commercial Comoration Ltd.” was register- 
ed under the Hyderabad Companies Act 4 
of 1340 F. on the 23rd Farwardi, 1352 
Fasli. Sometime later on 12th Rajabul 
Muraiab, 1365 Hijri by a Firman of H.E.H, 
the Nizam it was converted into Hyderabad 
Co-operative Commercial Corporation Ltd. 
The bye-laws of the Society were duly regis- 
tered. The H.C.C.C. Ltd. was carrying on 
its business according to bye-laws. On 26th 
February, 1952, Notifications Nos. 18 to 20 
were published in the Gazette. Under Noti- 
fication No. 18, the godowns of the 
H.C.C.C. Ltd. were requisitioned in exer- 
cise of the powers conferred under Section 3 
of the Requisition of Immovable Property 
(Continuance of Temporary Powers) Regula- 
tion, 1357 F. and the Managing Director 
was ordered to hand over the possession * 
thereof to the Commissioner of Civil Sup- 
plies on 1-3-1952. By Notification No. 19, 
certain articles belonging to H.C.C.C. Ltd, 
were requisitioned and the Managing Direc- 
tor was directed to hand over the same to 
the Commissioner of Civil Supplies on 1-3- 
1952. By Notification No. 20, the whole of 
the stock of the food supplies referred to 
therein held by the Corporation was order- 
ed to be sold and delivered possession of 
to the officers authorised in this behalf at 
the prices entered in the books of the 
H.C.C.C. Ltd. 

The legal effect of these notifications is one 
of the questions that arises in these appeals. 
The respondent contends that the entire 
assets and liabilities of the H.C.C.C. Ltd. 
were taken over by the Government, with 
the result that the Government became the 
representative-in-interest of the Corporation. 
On the other hand, it is contended by the 
Government that the notifications have only 
the effect of transferring the godowns, 
stocks, etc., but do not have the effect of 
the Government becoming entitled to all 
the assets and being subject to all the lia- 
bilities of the Corporation. At this stage, 
however, it is sufficient to note 
that the entire management became vested 
in the Department of Civil Supplies and the 
Director of Civil Supplies began to repre- 
sent the company in all its affairs. 

5. Disputes seem to have arisen between 
Syed Mohiuddin Khadri, since deceased 
(though deceased he is described as the first 
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respondent) and the H.C.C.C. Ltd. in res- 
pect of a contract entered into between 
them. The dispute was referred to arbitra- 
tion and ultimately two arbitrators, Sri 
Sadashiv Rao and Sri Venkatarangam Iyen- 
gar, passed unanimous award dated 23-5- 
1958 directing tire H.C.C.C. Ltd. to pay 
Syed Mohiuddin Khadri, a sum of Rupees 
6,91,293-10-11 (O.S.) with interest. Syed 
Mohiuddin Khadri thereupon filed O.S. 
No. 2 of 1959 before the Chief Additional 
Judge, City Civil Court, Hyderabad, pray- 
ing that a decree may be passed in terms 
of the award. The H.C.C.C. Ltd. repre- 
sented by the Director of Civil Supplies ob- 
jected, inter alia, on the ground that the 
award was passed against a wrong person 
and, therefore, no decree could be passed in 
terms of the award. It was contended that 
H.C.C.C. Ltd. was not in existence on the 
date of award as the Corporation was taken 
over by the Government with effect from 
1-3-1952 with all its assets and liabilities. 
This objection was, however, overruled by 
the learned Judge who found that there 
was no evidence to show that the H.C.C.C. 
Ltd. ceased to exist. It was held that 
H.C.C.C. Ltd. was still in existence with 
the change that the management was taken 
over by the Government and, therefore, it 
cannot be said that the award had been 
passed against a dead or wrong person. 
The award was, therefore, made a rule of 
Court and a decree was passed in terms of 
the award on 24-8-1959. 

6. Meanwhile, a provision for the Civil 
Supplies Department (Telangana) was made 
in the budget for 1959-60 under Major 
head “85-A — Capital Outlay of the Scheme 
of Government (A) Civil Supplies”. One 
of the items under this head was payment" 
to H.C.C.C. Ltd. Rs. 4,50,000. On 12-6- 
1959, the Assistant Chief Accounts Officer 
addressed a communication to all the Dis- 
trict Treasury Officers, Civil Supplies, Telan- 
gana region, drawing attention to this and 
other provisions in tire Budget and adding 
that they are requested to kindly make the 
payments under the above head as per rules 
and intimate to this office the full particu- 
lars of amounts of expenditure incurred in 
the districts every fortnight on the 5th and 
20th of succeeding month to which they re- 
late for watching the expenditure as a whole 
against the above provision. Coming to 
know of the Budget provision and the above 
communication, the decree-holder in O.S. 
No. 2 of 1959 filed E.P. No. 95 of 1959 
for attachment of “certain money in the 
hands of the Commissioner of Civil Sup- 
plies, namely, Rs. 4,50,000, vide p. 662 of 
the Budget for the year 1959-60 and letter 
No. A/Cs.K.1/520/59 dated 12-6-1959” re- 
ferred to above. 

On 27-11-1959 the Additional Chief Judge, 
City Civil Court, Hyderabad, issued a prohi- 
bitory order to the Commissioner of Civil 
Supplies requesting him to hold _ tire said 
sum or such portion of it as is available 
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with him, subject to further orders of the 
Court. A copy of it was forwarded to the 
Accountant-General with a similar request 
The Accountant-General, Hyderabad, wrote 
to Jhe Commissioner a letter dated 2-12- 
1959 stating that in view of the above 
orders, no payment relating to H.C.C.C. 
period will be made by this office without 
the concurrence of the Court, A copy of 
the letter was forwarded to the Court for 
information. On 4-12-1959 the Court pass- 
ed another order to send the attached 
amount of Rs. 4,50,000 or such portion of 
it before 7-12-1959 to that Court and a 
communication was sent to this effect to 
the Commissioner of Civil Supplies with 
a copy to the/ Accountant-General. To this 
the Accountant-General replied as follows 
by his letter dated 9-12-1959: — 

“As regards the remitting of the amount 
it is stated that the amount mentioned in 
your office letter referred to above is only 
a budget provision for meeting the liabili- 
ties of H.C.C.C. period. Payment from this 
provision is made by this office on presenta- 
tion of bills by the drawing officer, subject 
to sanction of Government for time-barred 
claims.” 

7. On 5-12-1959 the Additional Govern- 
ment Pleader filed an application requesting 
the Court to postpone the calling of this 
amount from the Commissioner of Civil Sup- 
plies till the disposal of the E.P. as the Gov- 
ernment was contemplating to contest the 
same. The Court, thereupon, postponed the 
calling of the amount attached. The 
decree-holder then filed a petition to with- 
hold the communication of the order passed 
on 5-12-1959. This was allowed. On 
10-12-1959 a claim petition was filed on 
behalf of the Government. In the claim 
petition filed by the Government under 
O. 21, R. 58, Civil P. C., it was contended 
that though the assets and liabilities of the 
Corporation were taken over by the Gov- 
ernment, by reason of such taking over, 
the Government did not itself become liable 
to the creditors of the Corporation. The 
Government was in the position of a third 
party unaffected by the decree of the suit, 
it was itself a creditor to an extent of eight 
crores and had first charge on the assets of 
the Corporation and was, therefore, entitled 
to file the claim petition relying upon the 
first charge. It was also pointed out in that 
petition that there was no actual amount in 
the hands of the Commissioner of Civil 
Supplies, but only a Budget provision which 
was not attachable. Payment of amounts is 
always subject to the approval and sanc- 
tion of the Government. There was actu- 
ally no such amount in the hands of the 
Commissioner of Civil Supplies. It was, 
therefore, prayed that the Court may be 
pleaded to raise the attachment and recall 
the prohibitory order and in any case declare 
that any amount or asset belonging to or 
payable to the Corporation can be paid to- 
wards the decree until the claims of the 
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Government as the first lien holder are 
satisfied. 

The decree-holder filed his counter to the 
claim objection and further filed a petition 
pointing out that the Government was 
adopting unjust, obstructive and dilatory 
tactics and though the Accountant-General 
had intimated that he will not dispose of 
the amount of Rs. 4,50,000 until orders of 
the Court, this would not be sufficient to 
safeguard his interests as the Budget provi- 
sion might lapse at the end oF the year and 
the Government may not make any provi- 
sion in the next year Just to harass and 
deprive him of the fruits of his decree. He, 
therefore, requested the Court to order the 
Commissioner of Civil Supplies and the Ac- 
countant-General to deposit the said sum 
of Rs. 4,50,000. In spite of the order dated 
7-12-1959 directing to deposit the amount, 
the sum does not seem to have been depo- 
sited by the Accountant-General having ex- 
plained the position by bis letter dated 
9-12-1959. On 6-7-1960 the Accountant- 
General wrote to the Court stating that with 
the close of the financial year 1959-60 the 
balance of tbe provision mentioned in the 
previous letters from the Court had lapsed 
to the Government 

8. The claim petition came up for hear- 
ing on 4-11-1960. The Court rejected the 
contention that the amount attached was a 
mere budget provision and, in fact, did not 
exist and was not available for attachment It 
also held that it was not possible in a sum- 
mary proceeding of the nature to go into 
the question whether the Government bad 
lien or a first charge over the amounts that 
were due to them and that would be de- 
cided only in a regular suit It therefore, 
refused to raise the attachment and dis- 
missed the petition. The Government 
thereupon filed O.S. No. 21 of 1960 before 
the Additional Chief Judge, City Civil 
Court, Secunderabad, under O. 21, R, 63, 
Civil P. C~> to set aside the order in. chum 
petition dated 4-11-1960. This was trans- 
ferred to the High Court and numbered as 
C.S. No. 1 of 1962. 

9. Meanwhile on 6-9-1960 an order was 
passed by the Registrar of Co-operative 
Societies under Section 56(1) of the Hydera- 
bad Co-operative Societies Act cancelling 
the registration of the H.C.C.C. Ltd. The 
order stated that an enquiry under Section 
42 of the Act was ordered into the affairs 
of the Corporation hy the Deputy Registrar 
and the Enquiry Officer and the Deputy 
Registrar recommended that it may be liqui- 
dated. The order was to take effect after 
expiry of two months from that date, i.e., 
after 6-11-1960. The decree-holder there- 
upon filed W1P. No. 763 of 1960 question- 
ing the said order of liquidation. As he 
did not recognise the liquidation, in the 
cause-title, he described the second respon- 
dent as the H.C.C.C. Ltd. represented by 
the Director of Civil Supplies. The first 
respondent was the Registrar of Co-opera- 


tive Societies. In that petition the decree- 
holder contended, inter alia, that on and 
from 1-3-1952 there was no society at all 
in existence as ft ceased to be such and be- 
came a Department of the Government as 
it was merged in the Civil Supplies Depart- 
ment of the Government. Therefore, no 

S iestion of cancelling the registration of 
e society or appointing a Liquidator for 
the same can arise. This Court rejected 
that contention and observed that as the 
decree-holder had made a claim against the 
society only as a corporate body and obtain- 
ed award only against the society and not 
against the Government, he could not be 
permitted to contend that the Government 
and the society are one and the same. It 
further observed that there is no devolution 
of any liability on the part of the Govern- 
ment. 

It was further contended by the petitioner 
that the liquidation was illegal as the Re- 
gistrar had not acted independently but to 
the dictation of the Government, that it was 
vitiated by bias as H.C.C.C. Ltd. was form- 
ed under a Finnan issued by the Nizam it 
was not governed by the provisions of the 
Hyderabad Co-operative Societies Act 
These contentions were also rejected by this 
Court In the result, the writ petition was 
dismissed. 

10. The suit C.S. No. 1 of 1962 filed 
nndeT O. 21, R. 63, Civil P. C., came up 
for hearing on 29-3-1963. Before ft was 
taken up, an application 107 of 1963 dated 
18-3-1963 was filed under O. 23, R. 1, Civil 
P. C., praying that the High Court may be 
pleased to permit the plaintiff to withdraw 
the suit with liberty to press its claim to 
a h'en or charge before the liquidator in 
liquidation proceedings. In the affidavit, 
in support of that application, it was stated 
that the Government was advised to go be- 
fore the liquidator to press their claim and 
hence they would like to withdraw the suit 
Our learned brother Kumarayya, T., who 
beard the application pointed out mat the 
said request to withdraw the suit, subject to 
the reservation that the plaintiff may be at 
liberty to press his claim as a secured credi- 
tor in the liquidation proceedings cannot be 
granted. If the plaintiff had any subsisting 
right and a remedy in law, the withdrawal 
may not affect him. This was, however, a 
matter to be decided having regard to the 
particular remedy sought. In view of 
these observations, the learned Advocate- 
General did not press the latter part of the 
application. The suit was, therefore, dis- 
missed as withdrawn. 

11. Meanwhile on 21-4-1982, after the 
dismissal of the claim petition, the petitioner 
filed KA. No. 57 of 1962 dated 21-4-1982 
to call for the attached amount. This was 
again resisted by the H.C.C.C. Ltd. The 
Personal Assistant to the Director of Civil 
Supplies who filed the counter-affidavit, 
averred that the Registrar of Co-operative 
Societies had ordered liquidation m Sep- 
tember, 1960 and the same order had been- 
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upheld by the High Court in W.P. No. 763 
of 1960 and as the decree-holder had not 
obtained leave of the Registrar to file the 
execution petition, it should be dismissed. 
The application was heard by the Second 
Additional Chief Judge, City Civil Court, 
Hyderabad, on 23-7-1962. He took the 
view that the amount was attached prior to 
the liquidation proceedings and the Director 
of Civil Supplies had to send the amount 
first to the Court and it was only after this, 
the Director or the Liquidator, as the case 
may be, can apply to Court to hear their 
objections. He, therefore, directed the Civil 
Supplies Department to deposit the amount 
immediately in obedience to the order of 
his learned predecessor and it is only after 
the amount is credited that the objection, if 
after the property is vested in liquidator, 
the decree-holder will be entitled to draw 
the amount, will be heard giving full oppor- 
tunity to all concerned. 

As against this order, H.C.C.C. Ltd. re- 
presented by the Director of Civil Supplies 
preferred C.M.A. No. 304 of 1962 to this 
Court. The liquidator preferred C.M.A. 
No. 343 of 1963. C.M.A. No. 304 of 1962 
was heard by Chandra Reddy, Chief Justice 
and Gopalrao Ekbote, J., on 13-11-1963. 
Before them it was conceded that the learn- 
ed Judge cannot give a direction to the 
Director to bring the money to Court with- 
out considering the objections. They, there- 
fore, sent back; the matter to the learned 
Judge to decide first the objections before 
compelling the Director to bring the money 
to the Court. In the result, the appeal was 
allowed and the order of the Second Addi- 
tional Chief Judge, City Civil Court, was 
set aside and the case was sent back to him 
for a decision on the objections raised. 

12. C.M.A. No. 343 of 1963 filed by the 
Liquidator, however, was not heard until 
23-11-1967. A Bench of this Court con- 
sisting of one of us Jaganmohan Reddy, 
Chief Justice and Kumarayya, J., observed 
that the appeal filed by the Director of Civil 
Supplies had already been allowed and the 
matter remanded to the lower Court. If 
the Liquidator had any objection he can 
raise the same in the lower Court. His 
right to raise objections in the lower Court 
is subject to any objections which the res- 
pondent may have. With these observa- 
tions the appeal was dismissed. 

13. After this order, E.A. No. 54 of 1962 
was enquired into by the Second Additional 
Judge, City Civil Court, Hyderabad. Not- 
withstanding the order of the High Court 
in C.M.A. No. 343 of 1963 the Liquidator 
does not seem to have applied to the lower 
Court to make him a party. There are 
some observations in the order of the lower 
Court, however, which seem to indicate 
that the Court was under the impression 
that the arguments were advanced both on 
behalf of Government and Liquidator, In 
more than one place, the Court below re- 
fers to the objections of the Government 
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and the Liquidator and the arguments ad- 
dressed on behalf of the Government and 
the Liquidator. The advocate for the res- 
pondents who appeared in the lower Court 
says that the Government Pleader was being 
assisted by the employees of the Liquidator 
and the accounts and the documents were 
produced by the Liquidator. In any event, 
as we have permitted the Liquidator also to 
be added as a party to these appeals and 
heard fully the contentions urged on behalf 
of the Government represented by the 
Advocate-General and the Liquidator repre- 
sented by Sri K. Madhava Reddy, it is 
unnecessary to consider whether in view of 
the order of this Court, it was the duty of 
the decree-holder’s representative to make 
the liquidator a party or whether the liqui- 
dator should have come on record as a 
party and raise his objections. 

We may, however, add that as a respon- 
sible officer, who was appointed as liqui- 
dator, it was the duty of the Dy. Registrar 
of the Co-operative Societies, without rely- 
ing on technicalities, to appear before the 
Court and assist the Court without finding 
fault with the decree-holder in not adding 
him as a party. .The order of the High Court 
was made in his presence and at his instance 
and it appears to us that the proper course 
in those circumstances would have been for 
the Liquidator to appear in the Court and 
raise any objections, if he wanted to. 

14. Before the lower Court it was con- 
tended that since the society was under 
liquidation and a Liquidator was appointed 
in Liquidation proceedings, no legal pro- 
ceedings can be taken or proceeded against 
the judgment-debtor Without previous per- 
mission of the Registrar. The Court below, 
however, took the view that as H.C.C.C. 
Ltd. was a multi-unit co-operative society, the 
State Registrar had no power to direct the 
dissolution and as the order of the dissolu- 
tion in the instant case was passed by the 
State Registrar, it was void and of no effect. 
The learned Government Pleader then con- 
tended. that the High Court had held in 
W.P. No. 763 of 1960 that the dissolution 
was proper and, therefore, it was riot open 
to the decree-holder to contend that the 
State Co-operative Registrar had no juris- 
diction to pass the order of dissolution. 

But the Court below held that the grounds 
on which the dissolution was challenged in 
the writ petition were different from the 
grounds urged now before him. He also ob- 
served that it was not canvassed before him 
that the decision of the High Court operated 
as res judicata. He, therefore, held that the 
said decision did not prevent or stop the 
decree-holder from contending that the 
State Registrar had no jurisdiction to order 
dissolution. In the result, he dismissed the 
objection that the execution petition was not 
maintainable, by reason of the order of 
liquidation. He, therefore, directed that 
further execution should proceed and that 
the Government should deposit the attached 
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amount within fifteen days from the date 
of the order. 

15. H.C.C.C. Ltd. thereupon represent- 
ed by the Director of Civil Supplies, filed 
C.MA No. 210 of 1967 and also applied 
for stay of operation of the order passed by 
the Court below, in C.M.P. No. 6406 of 
1967. Our learned brother, Sharfuddin 
Ahmed, J., by an order dated 25-8-1967, 
directed the Government to deposit a sum 
of Rs. 50,000 in the first instance within 
three months from the date of the order and 
the balance of four lakhs should be paid 
in instalments to be spread over a period of 
two years. The H.C.C.C. Ltd., through 
the Director of Civil Supplies, thereupon 
preferred L.P.A. No. 743 of 1967. When 
the DP.A. came up for hearing, it was 
argued that the decree was against H.C.C.C. 

Ltd, and in execution of that decree the 
Government could not be directed to depo- 
sit any sum. It was then pointed out by 
us that if the direction is to the Government 
and not to the H.C.C.C. Ltd., that could 
be urged only in an appeal preferred by 
the Government and inasmuch as C.M.A. 

No. 210 of 1967 and the L.PA. were pre- 
ferred by the H.C.C.C. Ltd,, it would not 
be possible for us to consider any objec- 
tion by the Government in an appeal by 
the H.C.C.C. Ltd. in view, especially of the 
contention of the Government that H.C.C.C. 

Ltd. was a distinct entity different from the 


A. LB. 

Ltd. and this can in no sense be con- 
strued as the property of the H.C.C.C. Ltd. 
in the hands of the Government or the Com- 
missioner of Civil Supplies and hence 0. 21, 
R. 52, Civil P. C., has no application. 

17. It is to be observed that the decree 
in O.S. No. 2 of 1959 which is sought to be 
executed is against H.C.C.C. Ltd. Though 
some attempt was made in the earlier stages 
of the proceedings that having regard to 
the circumstance that the Government had 
taken over all the assets and liabilities of 
H.C.C.C. Ltd. in 1952 and H.C.C.C. Ltd. 
ceased to function on and from that day, 
the judgment-debtor must be deemed to be 
the Government, Mr. Venkataramana quite 
rightly, in our opinion, did not attempt to 
take up that stand in this appeal, especially 
in view of the fact that this Court had ex- 
pressly decided in its judgment D/-19-9- 
1961 in WJ?. No. 763 of 1960 that the de- 

was against the H.C.C.C, Ltd. and not 
t the Government. Therefore, it re- 
for us to consider whether the amount 
sought to be attached was the property of 
the H.C.C.C. Ltd. in the hands of a Public 
Officer, namely, the Commissioner of Civil 
Supplies within the meaning of O, 21, R. 52, 
Civil P. C. In order to decide this ques- 
tion it is necessary to consider the nature of 
a Budget provision. 

18. Under Art. 202 of the Constitution, 
the Governor shall, in respect _ of every 


Government The Government thereupon financial year cause to be laid before the 
filed C.MA. No. 374 of 1967 as a third House or Houses of the Legislature of the 
party affected by the order of the lower Sta } e a statement of the estimated receipts 
Court and applied for leave to prefer that “ff expenditure,, of the State for that year, 
!.MA. which was Granted bv us. called annual financial statement . It is 

this annual financial statement” that is.also 
in short referred to as the budget'. The 
Finance Department prepares the Budget 
after requiring the departments of the Secre- 
tariat to furnish materials on which to base 


C.MA. which was granted by us. 

16. The first contention of the learned 
Advocate-General is that the attachment of 
a mere Budget provision is illegal and the 
Court below erred in issuing, in the first 
instance, the prohibitory order and subse- 
quently the order to deposit the amount in 

S ueshon. The application was made under 
►. 21, R. 52, Civil P. C., for the attach- 
ment of certain money, namely, Rs. 4,50,000 
said to be in the hands of the Commis- 
sioner of Civil Supplies (vide p. 662, Budget 
for the year 1959-60 and the letter No. A/ 
C.S.K, 1/520/59 dated 12-6-1959 addressed 
to the District Treasury Officer by his 
office. In ordering this application, the 
Court directed the Commissioner to hold 
the said amount or such portion of it as was 
available with him, subject to further orders 
of the Court. In order to attract the provi- 
sions of O. 21, R. 52, Civil P. C., two con- 
ditions have to be satisfied: firstly, that 
there must be property of the judgment- 
debtor which is sought to be attached; 
secondly, it should be in the custody of the 
Court or a public officer. 

The contention of the learned Advocate- 
General is that on the date of attachment, 
there was only some provision made in the 
Budget, whereby the Commissioner was 
authorised to spend the amount to a certain 
extent in connection with the affairs ofHCCC 


the estimates. The Departments of the 
Secretariat depend on the estimates framed 
by the heads of departments, who in turn 
depend on the. material furnished, district, 
ana other officers who collect the revenues 
or incur expenditure. After estimates are 
examined by the respective administrative 
departments and subsequently by the 
Finance Department, they are placed before 
the Council of Ministers, for decision as to 
which of the proposals should be provided 
for in the Budget with reference to the 
amount available and the comparative ur- 
gency of the proposals. The Finance De- 
partment then consolidates the estimates 
embodying the decision of the Council of 
Ministers and prepares the statements for 
consideration by the Houses of the Legis- 
lature. The estimates of expenditure which 
are not charged on the consolidated fund 
are submitted to the Assembly in the form 
of Demands for Grants. The Assembly 
may assent, or refuse to assent to any de- 
mand, or assent to a demand, subject to a 
reduction of the amount specified therein. 

19. After the demands for grants are 
voted by die Assembly, a Bill is introduced 
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to provide for the appropriation out of the 
Consolidated Fund of the State of all the 
moneys required to meet the .grants made 
by the Assembly. After the Bill has been 
passed and assented to by the Governor, it 
•will be published as the Appropriation Act. 
This, it is seen that the provision made in 
Budget for any particular expenditure, is 
only in the nature of a decision made by 
the Government to spend up to a particular 
amount in' connection with a particular mat- 
ter for which the approval of the Legislature 
is obtained in the form of an Appropria- 
tion Act. Therefore, the mere fact that in 
the Budget provision it is shown that a cer- 
tain amount is considered by the Govern- 
ment as required for payment to’ H.C.C.C. 
Ltd. does not mean that it has iceased to 
be the property of the Government and 
has become the property of the H.C.C.C. 
Ltd., in the hands of the Government. 

20. The learned Advocate-General fur- 
ther pointed out that even after a Budget 
provision is made, in respect of a Major 
Head of expenditure, sanction of the Gov- 
ernment must be obtained from time to 
time before any expenditure is incurred 
under that head. In this connection he in- 
vited our attention to Clause 78 of the 
Budget Manual. Under this clause, except 
in regard to the heads of account specified 
in Appendix D, the amount provided in the 
Budget Estimates for each unit of appro- 
priation should be regarded as an appropria- 
tion placed at the disposal of the Chief 
Controlling Officer. In the excepted cases, 
the appropriation is retained in the hands 
of the Government in the administrative de- 
partment of the Secretariat entered against 
each item. Appendix ‘D’ referred to under 
this clause gives a list of cases in which 
appropriations are retained in the hands of 
the Government. The first item is “Major 
Heads”. In this particular case also, re- 
servation for payment to H.C.C.C, Ltd. is 
one of the items under the Major Head 
“85-A — Capital Outlay on Schemes of Gov- 
ernment Trading”. 

It is, therefore, submitted on behalf of 
the Government that as there is no order of 
the Government sanctioning payment the 
amount continued to be in the hands of 
the Government. The learned Advocate- 
General also referred to various other in- 
stances evidenced by Exs. P-53, P-54 and 
P-55, etc., where the Government passed 
orders sanctioning payment of amounts de- 
creed against H.C.C.C. Ltd. Under Ex, 
P-53 dated 29-8-1959, they accorded sanc- 
tion for payment of Rs. 29,346.93 to the 
T. A. C, A. Bodhan, and stated that the 
expenditure shall be debited - to the provi- 
sion of Rs. 4.5 lakhs made in the current 
year’s budget for ‘payment to H.C.C.C.”. 
Under Ex, P-54 dated 24-9-1960, the Gov- 
ernment sanctioned payment of Rs. 106-32 to 
Vasant Saw Rice Mill, Mancherial, being 
the costs awarded to the petitioner as per 
the orders of the High Court, and the ex- 
penditure so sanctioned was directed to be 


debited to the provision made in the cur- 
rent year’s budget under ‘‘85-A—CapitaI 
Outlay on Schemes of Government Trading 
(a) Civil Supplies — payment — relating 
to H.C.C.C. period. Under Ex. P-55 dated 
22-6-1961 a similar sanction for payment to 
Rama Brahmam and Sons was accorded. 

21, The learned Advocate-General points 
out that there is' no such order sanctioning 
payment to H.C.C.C. Ltd. in this case. In 
answer to this, Mr. Venkataramana sub- 
mitted that though a mere budget provi- 
sion in the Budget may not be liable to 
attachment, the position in this case is en- 
tirely djfferent in view of the letter dated 
9-12-1959 addressed by the Commissioner 
of Civil Supplies to all the Treasury Officers 
drawing their attention to the fact that a 
provision was made for payment of Rupees 
4,50,000 under Major Head “85-A — Capital 
Outlay on Scheme of Government Trading 

S Civil Supplies” in the Budget Estimates 
• the year 1959-60 to the H.C.C.C. Ltd. 
and directed all the Treasury Officers to 
make payments under the above head as 
per rules and intimate to the office the full 
particulars of the amounts of expenditure 
incurred in the districts every fortnight. 
This communication was approved by the 
Commissioner of Civil Supplies. Mr. Ven- 
kataramana, therefore, contends that this 
communication clearly shows that the 
amount of Rs. 4,50,000 was treated as ear- 
marked for payment to H.C.C.C. Ltd. He 
also argues that the Commissioner would 
not have made such a communication if 
the Government had not accorded its sanc- 
tion. 

It is true, as pointed out by the learned 
Advocate-General that no order of the Gov- 
ernment according sanction for payment of 
the sum to H.C.C.C. Ltd. was placed be- 
fore us. On the other hand, documents 
Exs. P-53, etc., referred to earlier show 
that the Government was according sanc- 
tion from time to time for payments out of 
the total sum of Rs. 4,50,000 to satisfv the 
various decrees. We are, however, inclined 
to agree with Mr. Venkrtaramana’s submis- 
sion that the Civil Supplies Department 
would not have made a communication 
which was approved by the Commissioner 
of Civil Supplies, if the sanction of the 
Government had not been obtained. It does 
not, however, follow that on and after the 
communication that the amount should be 
treated as the property of the H.C.C.C. Ltd. 
in the hands of the Commissioner of Civil 
Supplies and is liable to attachment under 
Order 21, Rule 52, • Civil P. C. In this 
connection it is necessary to consider certain 
provisions of the Budget Manual. 

22. "Appropriation” is defined as the 
amount provided in the Budget Estimate for 
a unit of appropriation or the part of that 
amount placed at the disposal of a disbursing 
officer. Thus, it is clear that the amount 
of appropriation continues to be at the dis- 
posal of the disbursing officer. Though it 
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may be intended to be paid for a particular 
purpose or to a particular institution, it 
does not, by reason of the appropriation, be- 
come the property of the institution in the 
bands of the officer. 

The mere fact that the Commis- 
sioner of Civil Supplies directed the 
Treasury Officers to make payments to 
H.C.C.C. Ltd. as and when occasion arose 
does not mean that the amount as a whole 
became the property of the H.C.C.C. Ltd., 
in the hands of the disbursing officer, name- 
ly, Commissioner of Civil Supplies. It is 
for this reason that the Accountant-General 
when he was directed by the order of the 
Lower Court dated 4-12-1959 to deposit the 
amount, replied by his letter dated 9-12- 
1959 as follows: — 

‘ As regards the remitting of the 

amount it is stated that the amount mention- 
ed in your office letter referred to above is 
only a budget provision for meeting the 
liabilities of the H.C.C.C. period. Payment 
from this provision is made by this office on 
presentation of bills by the drawing officer, 
subject to sanction of Government fortune- 
barred claims." 

.This, according to us, represents the correct 
position. Until and unless the bills are 
drawn and paid to H.C.C.C. Ltd., the 
amount or any part thereof cannot be treat- 
ed as property of the H.C.C.C. Ltd. We 
are, therefore, of the opinion that O. 21, 
R. 52, Civil P. C., has no application and 
the attachment effected and the prohibitory 
(order made on 27-11-1959 and the subse- 
quent directions to deposit the amount are 
Jnot valid. 

23. In support of his contention, the 
learned Advocate General referred to a 
number of decisions which we now proceed 
to consider. 

24. In Tulaji v. Balabhai, (1898) ILR 
22 Bom 39, it was held that Sec. 272 of the 
Civil Procedure Code (Act XIV of 1882) 
which corresponds to O. 21, Rule 52, Civil 
P. C. does not allow of an anticipatory 
attachment of money expected to reach the 
hands of a public officer, but applies only 
to moneys actually in his hands. In that 
case the appellant was in receipt of a 
monthly allowance of Rs. 500 from the 
Akalkot State. It was paid to him at Poona 
through the post office there. The decree- 
holder sought to attach by a prohibitory 
order issued on the 6th April, 1895 which 
was received by the Post Master on the 8th 
April, The allowance which was sent by 
M. O. was received on the 13th April. It 
was held that on the date of attachment 
there was no money in the hands of the 
Post Master as the money sought to be 
attached did not reach his hands until the 
13th April and there cannot be an anticipa- 
tory attachment of money expected to reach 
the hands of a public officer but applies only 
to moneys actually in his hands. This deci- 
son was followed in K. Thiruvangadial v. 
R. Chinnaswami, AIR 1915 Mad 236(1). 


In Thakurdas v, Joseph Iskender, AIR 
1917 Cal 13, it was held that that rule was 
intended to relate to an officer who has at 
the time the application is made in his 
hands the fund which may be the subject of 
attachment. Their Lordships followed an 
earlier decision of the Calcutta High Court 
in Padmanand Singh v. Rama Prosad, (1911) 
II Ind Cas 422 (Cal), which had also held 
that O. 21, Rule 52, Civil P. C. does not 
allow of an anticipatory attachment. 

25. Mr, Venkataramana sought to dis- 
tinguish these two decisions by arguing 
that in those cases money sought to be 
attached was not in the hands of the officer, 
whereas in this case the money was in the 
hands of the Commissioner of Civil Supplies 
and he had, as a matter of fact, by his letter 
dated 12-6-1959 directed the Treasury Offi- 
cers to p3y the amount to H. C. C. C. Ltd, 
when the bills were presented. This argu- 
ment, however, ignores the vital fact, namely, 
that even assuming that there was money in 
the hands of the Commissioner of Civil 
Supplies, it was not the money of H, C. C- C. 
Limited in his hands but the money of the 
Government which he was authorised to pay 
to H. C C. C. Limited, It is, therefore, 
clear that there is no money of the judgment- 
debtor, namely H. C. C, C. Limited in the 
custody of an officer which can be the sub- 
ject-matter of attachment under O. 21, R. 52, 
Civil P. C. 

26. It was then argued by Mr. Venkata- 
ramana that in any event once the appro- 
priation is made and the Commissioner him- 
self had directed the Treasury Officers to pay 
the amount to H. C. C. C. Limited, it would 
be in the nature of a debt due to H. C. C, C. 
Limited and the Commissioner would be in 
the position of a Garnishee. It is really 
not necessary for us to consider this question 
as the attachment here has not been made 
on that footing under O. 21, R. 46, Civil 
P. C. which relates to attachment of debts 
etc, but was made under O. 21, R, 52 on 
the footing that the amount was that of the 
Judgment-debtor in the custody of an offi- 
cer. Even if that submission is open to the 
decree-holder, we are not inclined to view 
the amount m the hands of the Commissioner 
of Civil Supplies as a debt owing to H.C.C.C, 
Limited. In Haridas Acharjia Chowdhry v. 
Baroda Kishore Achariia Chowdhry, (1900) 
ILR 27 Cal 38, it was held that the word 
"debt" in Section 266 of the Civil Procedure 
Code (XIV of 1882) which corresponds to 
O, 21, R. 46, Civil P. C. means an actually 
existing debt and not merely a sum of 
money which may or may not become pay- 
able at some future time or the payment of 
which depends upon contingencies which 
may or may not happen. In that case, when 
a person was bound to pay a monthly allow- 
ance to the Judgment-debtor it was held 
that the prohibitory order cannot be issued 
to the person on a date anterior to the time 
when the amount falls due. 

In Dunlop and Ranken Ltd. v. HendaB, 
(1957) 3 All ER 344, the judgment creditors 



1970 Hyderabad Co-op. Commrcl. Corpn. ■ 

of sub-contractors, obtained a garnishee 
order against the principal contractors under 
the building contract. Under Clause 21 of 
the contract no payment was due to a sub- 
contractor until receipt of the architect’s 
certificate under Cl. 24 and the payment 
was to be made to the sub-contractors in 
accordance with the certificates. It was held 
that until the architect’s certificate had been 
given there was no debt due to the sub- 
contractors and hence the garnishee order 
should not have been made. It was held 
that the judgment-debtor did not have a 
right to be paid, Therefore, there was no 
debt until the certificate certifying the 
amount to be paid (sic). 

27. In the present case also the order 
of the Commissioner of Civil Supplies direct- 
ing the Treasury Officers to make payments 
to H. C. C. C. Limited does not clothe the 
H. C. C, C. Limited with the right to be 
paid. It was always open to the Govern- 
ment or the Commissioner of Civil Supplies 
to withdraw the direction before any bill 
was presented to them by the H. C. C. C. 
Limited or on behalf of H. C. C, C. 
Limited. We are, therefore, also unable to 
agree with the contention that the amount 
of Rs. 4,50,000 is in the nature of a debt 
owing to H. C. C. C. Limited which is liable 
to be attached under O. 21, R, 46, Civil 
P. C. 

28. The learned Advocate General further 
contended that even assuming that the lower 
Court could have issued the order dated 
27-11-1959 requesting the Commissioner of 
Civil Supplies and the Accountant General 
to hold the said sum of Rs. 4,50,000 or 
such portion of it, subject to the further 
orders of the Court, it could not direct them 
to deposit the said amount in 1967 long 
after the Budget provision had lapsed at the 
end of Financial year 1959-60 that is on 
31-3-1960. He contended that even assum- 
ing, without admitting, that the amount was 
available in November, 1959 when the 
prohibitory order was issued there was no 
such amount in existence after 31-3-1960 
when the Budget provision lapsed. Mr. 
Venkataramana sought to meet this argument 
by saying that the Court had directed them 
to deposit the said amount even on 4-12- 
1959 and it was their duty to do so and if 
by reason of their negligence or refusal to 
do so, the Budget lapsed it was not the con- 
cern of the decree-holder and the order of 
the Court had still to be complied with, He 
submitted that the Commissioner of Civil 
Supplies wbo is a public officer in the em- 
ployment of the Government must be deem- 
ed to be an Agent of the Government and 
if by reason -of the inaction of the Agent, 
the fund which was in his hands again' gets 
back into the hands of the principal, the 
principal is liable to bring back tire said 
amount in obedience to the directions of the 
Court. He cited a number of decisions in 
support of his contention that Officers are 
Agents of tbe Government. 
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We consider it unnecessary to consider 
that question as it does not arise in these 

E roceedings. As stated earlier the decree- 
older before he can apply for attachment 
under O. 21, R. 52, Civil P. C., has to satisfy 
the Court not only that the amount sought 
to be attached belongs to tbe judgment- 
debtor but is in the hands of an officer. The 
Public Officer concerned can only produce 
the amount if it is in his custody. If it 
ceases to be in his custody for some reason 
or other, there is no question of his being 
directed to produce the amount. Tbe ques- 
tion whether the Government is liable for' 
the negligence of its officer and if so to 
what extent, does not arise in these proceed- 
ings. The Court below has directed the 
Government to produce the amount in ques- 
tion. We do not see how such an order 
can be made in proceedings under O. 21, 
R. 52, Civil P. C. which relate to funds in 
the custody of a particular officer belonging 
to the judgment-debtor. As we have already 
held that the funds do not belong to the 
judgment-debtor, the order of the lower 
Court directing the Government to produce 
the amount appears to be unsustainable. 

29. It is further contended by Mr. 
Venkataramana that the order of attachment 
had become final and it could be questioned 
only in a suit filed under O. 21, R. 63, Civil 
P. C. Such a suit (C. S. 1/62) was filed by 
the Government and was withdrawn on 18-3- 
1963 and this Court has expressly stated in 
its judgment dated 29-3-1963 that the learn- 
ed Advocate General did not press the latter 
part of his request in his application to with- 
draw the suit, namely, to give his clients 
liberty to press their claims before the Liqui- 
dator. As the suit filed under O. 21, R. 63, 
Civil P. C. was withdrawn and dismissed, 
die order of attachment has become final 
and cannot be questioned. 

30. Order 21, R. 58, Civil P. C. relates 
to the investigation of claims and objections 
made to the attachment of property on the 
ground that such a" property is not liable to 
attachment. It is pointed out that when the 
attachment was sought to he made on 27-11- 
1959 by issue of a prohibitory order the Gov- 
ernment filed a claim petition, E. A. 136/59 
in which they raised the contention among 
others, that there was no actual amount in 
the hands of the Commissioner of Civil 
Supplies but only a Budget provision which 
was not attachable. This objection was en- 
quired into and by its order dated 4-11-1960 
the learned Chief Judge, City Civil Court 
held that he was not in a position to come 
to the conclusion that the amount attach- 
ed does not exist or was not available for 
attachment and ultimately dismissed the 
claim peh'tion and refused to raise attach- 
ment, The Government, thereupon, filed 
C. S. 1/62 under Order 21, R. 63, Civil 
P. C. to set aside the order in the claim 
petition. This suit, as stated earlier was 
withdrawn and dismissed. Mr. Venkata- 
xamana, therefore, contends that under O. 21, 
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Rule 63, Civil P, C. the order dated 4-11- 
1960 is conclusive and the attachment can- 
not be questioned. He invited our atten- 
tion to decisions in Akkammal V. Komara- 
sami, AIR 1943 Mad 36, in which it was 
held that under O. 21, R. 63, Civil P. C. 
an order passed on a claim petition is con- 
clusive unless the claimant files a suit within 
one year to establish the right which he 
claims. In Seethamma v. Kotareddi, (1949) 

1 Mad LJ 593 = (AIR 1949 Mad 586), it 
was held that the provisions of O. 21, R, 63, 
Civil P. C. are mandatory and the decision 
in a claim petition is final unless the party 
aggrieved takes the course indicated in the 
rule by instituting a suit to supersede it 
within a year. The specific provisions of 

O, 21, Rule 63 override the more general 
principle enunciated in Sec. 11 Civil P. C. 
In Chimpiramma v, Subrahmanyam, (1956) 

2 Andh WH 1137= (AIR 1957 Andh Pra 81 
FB), a decision of a Full Bench, it was 
pointed out that when a claim is dismissed 
it becomes conclusive against the claimant 
not because of the principle of res judicata 
but because of the express provision in the 
Civil P. C., namely O. 21, R. 63. 

31. The learned Advocate General could 
not and did not dispute this proposition. He, 
however, contended that in a case like this 
where the existence of a fund in the hands 
of the Officer is denied, there is no necessity 
to file a claim petition or to file a suit 
under O, 21, R. 63, Civil P. C. He argued 
that the case was analogous to a case of 
attachment of debt under O. 21, R. 46, Civil 

P. C., where the existence of a debt is denied 
by the garnishee and relied upon decisions 
which held that in such a case the execution 
Court has no jurisdiction to go into the ques- 
tion of the existence of the debt In 
Butchayya v. Krishnamachari, AIR 1936 Mad 
152 it was held that where the .garnishee 
totally denies the existence of the debt, and 
consequently of any obligation on his part 
to the judgment debtor he cannot institute 
a s lift *to KftaVm.’n *ilie rijjrft Wmdn be diaims 
to the property under O. 21, R, 63, Civil 
P. C. Their Lordships observed as follows : 

"In these circum s t a nces it is not explained 
how if the Court disallows the objection, he 
can “institute a suit to establish the right 
which he claims to the property” under 
O. 21, R. 63. According to nim the pro- 
perty in dispute, namely, the debt or the 
obligation on his part is non-existent. There- 
fore, it is not possible for him to claim any 
right to such non-existing property. In these 
circumstances, we are of the opinion that 
the objection that the debt does not at all 
exist and orders of the executing Court, if 
any, consequent on such objection do not 
come within the purview of O. 21, Rr. 58 to 
63.” 

Their Lordships referred with approval to 
the decision in 61 Mad LJ 863 = (AIR 1932 
Mad 169) in which it was held that it was 
not for the executing Court to determine 
whether the debt was actually due or not 
and that it has to attach the alleged debt 


and thereafter there are only two courses 
open to it, either to sell the debt or appoint 
a receiver to realise it. The same view has 
been taken in a number of decisions of other 
High Courts, for instance Ma Saw Yin v. 
Hock To, AIR 1926 Rang 175, Kameswar 
Singh v. Kuleshwar Singh, AIR 1942 Pat 
508, Pannalal v. Bhagirathibai, AIR 1924 
Nag 98 and Govt, of U. S. or Trav-Co. v. 
Bank of Cochin Ltd., AIR 1954 Trav-Co. 243 
(FB). 

32. It was argued that in the same 
manner in case of attachment under O. 21, 
R. 52, Civil P. C, if the Officer denies exist- 
ence of any amounts in his hands the ex- 
ecuting Court cannot go into that question 
and the provisions of Order 21, Rules 58 
to 63, Civil P. C. are not attracted. 

33. Mr. Venkataramana, however, points 
out that there is no analogy between the 
attachment of a debt under O. 21, R. 48, 
C. P C. and attachment of amount under 

O. 21, R. 52, Civil P. C. He referred us to 
R, 175 of the Civil Rules of Practice. It is 
in the following terms: — 

“175. If the property sought to be attach- 
ed is in the custody of a Public Officer, the 
execution petition shall ask that the property 
may be brought into Court and realized, and 
the notice of attachment shall request^Jthat 
the money or property may be brought into 
Court, or that such officer will state whether 
he has any and what objection to so doing. 
If any objection is raised by such officer, 
notice may be issued, in manner provided 
by Order XXVII of the Code for issue of 
summons, for the determination of such 
objection.” 

Therefore, it was submitted that there is 
a provision for raising of objection by the 
officer as to the existence of the amount and 
for the determination of such objection. 

34. Form 62 of the Appendix in terms 
of which the notice has to be sent also states 
that if an officer has any objection he should 

this case, however, no notice was sent ac- 
cording to this form asking him to inform 
the grounds of objection. The notice was 
sent only in form 21 of Appendix ‘E’ to Civil 

P. C. asking the officer to hold money sub- 
ject to the further orders of the Court 
Apart from this, we are of the opinion that 
there is no distinction in principle between 
the denial of amount in the custody of an 
officer when an attachment is made under 
O. 21, R. 52, Civil P. C. and the denial of 
a debt when the attachment is made under 
O. 21, R, 48, Civil P. C. In either case 
we do not think that the provisions of O. 21, 
Rules 58 to 63 are attracted. There was, 
therefore, no necessity for the officer or the 
Government to make any claim under O. 21, 
R. 58, Civil P. C. 

It is no doubt true, that the Government 
filed a claim petition which was dismissed 
and thereupon filed a suit under Order 21, 
Rule 63, Civil P. C, These proceedings, 
according to us were misconceived and the 
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mere fact that the Government took proceed- 
ings which do not he does not preclude them 
from contending that the case is not covered 
by O. 21, Rules 58 to 63, Civil P. C. and 
that, any decision in, the claim petition does 
not prevent them from questioning the vali- 
dity of the attachment in spite of the fact 
that they filed a suit which was later with- 
drawn. 

35. Finally it was argued that H. C. C, C. 
Limited having gone into liquidation by rea- 
son of the order of the Registrar dated 6-9- 
1960 the proceedings in the Court below 
could not be continued without the leave of 
the Liquidator and in his absence. The 
Court below considered this contention but 
negatived it because it was of the opinion 
that the order of the Registrar cancelling the 
registration and appointing the Liquidator 
was illegal and ultra vires. It took the view 
that the H.C.C.C, Ltd. is a multi-unit Co- 
operative Society within the meaning of the 
Multi-Unit Co-operative Societies Act (Act 
VI of 1942) ana as under Section 5-A of 
the said Act it is the Central Registrar of 
Co-operative Societies that is' empowered to 
dissolve the Society and as in this case the 
dissolution was effected by the State Regis- 
trar, the order of dissolution was contrary 
to the provisions of the said Act and hence 
invalid. 

3G. Section 5-A of the said Act deals 
with any Co-operative Society which, imme- 
diately before 1-11-1956 had its objects 
confined to one State, becomes, as from that 
day, a multi-unit co-operative society, by 
virtue of the provisions of Part II of the 
States Reorganisation Act of 1956. The 
learned Advocate General contends that Sec- 
tion 5-A of the Act has no application to 
the instant case, because H. C. C. C. Limited 
was a multi-unit Co-operative Society even 
before 1-11-1956 and had not become a 
multi-unit Co-operative Society after 1-11-* 
1956 by virtue of the provisions of the State 
Reorganisation Act. He has referred to the 
following bye-laws of the Society in. this 
connection. 

37. Under bye-law 4, the object of the 
Corporation was to promote the economic 
interest of its members and to help in carry-< 
ing on their business successfully and pro- 
fitably. To achieve this object, the corpora- 
tion was authorised to carry on the business 
of buyers, sellers, distributors, suppliers, 
dealers, exporters and importers of all kinds 
of agricultural produce, all kinds of 
finished or semi-finished products, all 
kinds of farm-yard of chemical manures and 
other chemicals required in agricultural 
industry, all kinds of milk, milk produce and 
farm-cattle etc. 

38. Under bye-law 4 (5) it was authoris- 
ed to set up branches, agencies, shops, sale 
depots and show-rooms in or outside H.E.H. 
the Nizam’s Dominions for carrying on the 
business of the Corporation. 

39. Under bye-law 4 (9) it was authoris- 
ed to take or otherwise acquire and hold 


shares in any other Co-operative Society or 
company in or outside the Hyderabad State 
having objects altogether or in part similar 
to those of the Society or carrying on any 
other business capable of being conducted 
so as to directly or indirectly benefit the 
society. 

40. In view of these bye-laws he argues 
that H.C.C.C. Limited was a Multi-Unit Co- 
operative Society even from its inception and 
did not become one by virtue of the States 
Reorganisation Act and hence Section 5-A of 
the Multi Union Co-operative Societies Act 
has no application, 

41. In view of the clear terms of the 

bye-laws Mr. Venkataramana, very fairly 
conceded that he could not support the judg- 
ment of the lower Court on this aspect based 
U P°? I ec ‘ -Art- He, however, con- 

tended that _ the ultimate decision that the 
dissolution is illegal is correct even on the 
footing that the sociefy was a Multi-Unit Co- 
operative Society from the inception. He 
argued that under Section 4 of the Act, 
the Central Government may, if it thinks 
fit, appoint a Central Registrar of Co-opera- 
tive Societies and such Central Registrar 
was appointed on 29-12-1956. On that day 
by a notification, the Government of India, 
in exercise of powers conferred under Sec- 
tion 4 (1) of the Act appointed the Joint- 
Secretary-in-Charge of Co-operation in the 
Ministry of Agriculture, Government of 
India, as the Central Registrar of Co-opera- 
tive Societies. 

42. Section 4 (2) of the Act states that 
such a Registrar, if appointed, shall exercise 
in respect of any co-operative society to 
which this Act applies to the exclusion of 
the Provincial Registrar, the powers and 
functions exercisable by the Registrars of Co- 
operative Societies of the State in which the 
society is actually registered, 

43. Mr. Venkataramana, therefore, con- 
tends that in view of Section 4 (2) of the 
Act it is only the Central Registrar that has, 

• after his appointment, the jurisdiction to 
make the order of dissolution and the order 
passed by the State Registrar, therefore, con- 
travenes Section 4 (2) of the Act. Reliance 
however, is placed by the learned Advocate 
General and Mr. K. Madhava Reddy, the 
learned Advocate for the Liquidator on Sec- 
tion 5-B of the Act which authorises the 
Central Government to direct, by a notifica- 
tion, that any power or authority exercisable 
by the Central Registrar of Co-operative 
Societies under this Act, shall, in relation to 
such matters and subject to such conditions 
as may be specified in that direction, be 
exercisable also by such Registrar of Co- 
operative Societies of a State or by such 
Officer subordinate to the Central Govern- 
ment or to a State Government as may be 
specified in the notification. 

44. It was stated that under Section 5-B 
of the Act notifications were made on 22-1- 
1957 and on ,19-5-1960 directing that the 
power or authority exercisable by the Cen- 
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tral Registrar in relation to the reconstjtu* 
bon. reorganisation or dissolution of the 
Multi-unit Co-operahve Societies, which are 
deemed to be actually registered in the 
States concerned shall be exercisable also by 
the Registrar of Co-operative Societies, 
Andhra Pradesh and other States mentioned 
in that notification. It is therefore, contend- 
ed that though under Section 4 (2) of the 
Act it is the Central Registrar that is to 
exercise the powers or authority in respect 
of this society, after the notifications in 
uestion they became exercisable by the 
tate Registrar. We do not agree with this 
contention. 

Sections 5-A and 5-B of the Act were 
introduced by Section 103 of the States Re- 
organisation Act, 1956. By reason of Re- 
organisation of States in 1956, it became 
apparent that several of the Co-operative 
Societies which were functioning within the 
States concerned would thereafter be func- 
tioning in more than one State and would 
therefore, become multi-unit Co-operative 
Societies under Act 6 of 1942. To cover 
those cases Section 5-A was enacted which 
deals with the reconstitution, reorganisation 
or dissolution of such Societies. Under that 
section, the Central Registrar is given certain 
powers. Section 5-B refers to powers or 
authority exercisable by the Central Regis- 
trar under this Act ana it is only in respect 
of such powers that a notification can be 
made authorising the State Registrars to 
exercise such powers or authority. The powers 
exercisable by the Central Registrar under 
the Act are contained only in Section 5-A 
which refers to societies which became Multi 
Unit Co-operative Societies by virtue of 
provisions of the States Reorganisation Act. 

45. Sections 2 and 3 which deal with 
Co-operative Societies which were Multi 
Unit Co-operative Societies before the Act 6 
of 1942 or which were registered after the 
Act, merely state that they are subject, for 
all purposes of registration, control and 
dissolution to the law relating to Coopera- 
tive Societies in force for the time being in 
the province in which it is actually register- 
ed. When a Central Registrar is appointed 
under Section 4 (1) of the Act he is autho- 
rised to exercise in respect of those societies 
the powers or authority exercisable by the 
particular State Registrar. Section 4 (2) read 
with Sections 2 and 3 of the Act clearly 
point to the conclusion that the power which 
the Central Registrar exercises under that 
section is a power exercisable by the State 
Registrar under the Act in force in the State 
which is applicable to particular Society, 
The power so exercised by the Central 
Registrar cannot be a power exercised or 
exercisable by the Central Registrar under 
this Act. In view of the fact that Ss. 5-A 
and 5-B of the Act were enacted together 
by way of amendments under Section 105 
of the States Reorganisation Act and in view 
of the fact that Section 5*B refers only to 
the entrustment of powers exercisable by 
the Central Registrar under this Act to the 


State Registrar, we are of the opinion that 
the power referred to in that section can 
have only reference to the power of the 
Central Registrar under Section 5-A which 
is the power exercisable under this Act and 
cannot have reference to the power of the 
Central Registrar under Section 4 (2) where 
he is exercising only the power of a State 
Registrar under the provisions of the State 
Act. If Section 5-A has no application it 
follows that it is only the Central Registrar 
to the exclusion of the State Registrar that 
can exercise powers under Section 4 (2) of 
the Act and as such the order of liquidation 
dated 6-9-1960 made by the State Registrar 
is not in consonance with the provisions of 
. the Act. 

46. It is to be noted that there is no 
reference in the said order to any delega- 
tion of powers under Sec. 5-B of the Multi- 
Unit Co-operative Societies Act. It is no 
doubt true, as contended by the learned Ad- 
vocate General on the authority of decisions 
in Hulcumchand Mills v. State of Madhya 
Pradesh, AIR 1964 SC 1329, Rafam Chetti 
v. Seshayya, (1895) ILR 18 Mad 236 (FB). 
Secy, of State for India v. Apparao, 45 Mad 
LJ 150 = (AIR 1924 Mad 92) and Anjaneya 
Motor Transport v. State of Madras, 1955-2 
Mad LJ 376 = (AIR 1955 Mad 660), that 
it is not necessary to indicate the source of 
the power and even if the source of power 
is wrongly indicated, it will not vitiate tho 
order, if the order is otherwise traceable to 
a power that is in existence. No exception 
can be taken to that proposition, but in this 
case as the entrustment of power by the Cen- 
tral Registrar to the State Registrar under 
Sec. 5-B is only in relation to such matters 
and subject to such conditions as may be 
specified in the notification, one would there- 
fore, expect a reference to the notification 
indicating the matters and conditions in rela- 
tion to which and subject to which the 

S iwer or authority is exercisable by the State 
egisirar. 

- absence of a reference to the notifica- 
tion delegating such powers is a pointer to 
the fact that even the Government did not 
consider that Section 5-B was applicable to 
this society and that the dissolution could be 
made in pursuance of the powers conferred 
under that notification. While copies of this 
resolution were marked to various Officers 
and Bodies, it is significant to note that no 
copy was marked to the Central Registrar. 
If he was exercising powers of the Central 
Registrar delegated to nim under Section 5-B 
of the Act one would expect that- a copy 
would be marked to the Central Registrar. 
This also would indicate that even the Gov- 
ernment was of the view that Section 5-B 
has no application to the facts of the case 
and the order of dissolution was not made 
in exercise of the powers vested in the State 
Registrar under Section 5-B of the Act. For 
these reasons we are of the opinion that the 
order of liquidation is invalid and opposed 
to the provisions of the Act. 
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47. It was next argued by the learned 
Advocate General that the validity of the 
Liquidation was considered by the High 
Court in its judgment dated 19th September, 
1961 in W. P, No. 763 of 1960 and as 
this Court had held that the order of dis- 
solution was valid and that the liquidator 
was validly appointed, that decision operates 
as res judicata and cannot be questioned in 
these proceedings. 

48. We do not agree with this conten- 
tion. The grounds on which the liquidation 
proceedings were attacked in W. P. No. 763 
of 1960 are entirely different from the 
grounds on which they are being attacked 
in these proceedings. The contentions raised 
in the Writ Petition were that the Hydera- 
bad Co-operative Societies Act had no appli- 
cation, as H. C, C. C. Limited was consti- 
tuted under a Finnan of H. E. H. the Nizam, 
that the Registrar was actuated by bias; and 
that he haa acted to the dictation of the 
Government. On the other hand the conten- 
tion at present is that the dissolution is con- 
trary to the provisions of the Multi Unit Co- 
operative Societies Act. This question was 
not considered by this Court in the said 
Writ Petition. Even the Government pro- 
ceeded on the footing that the dissolution 
was effected by the Registrar in exercise of 
the powers under Section 53 of the Hydera- 
bad Co-operative Societies Act. No reference 
was at all made by either of the parties to 
the provisions of the Multi Unit Co-opera- 
tive Societies Act or the powers exercisable 
thereunder, 

49. It was contended by the learned Ad- 
vocate General that the issue that the 
liquidation proceedings were invalid, being 
contrary to the Multi Unit Co-operative 
Societies Act, might and ought to have been 
raised by the petitioner in the Writ Petition, 
and as it was not raised, the principle of 
constructive res judicata will apply. He 
relied upon a decision of the Supreme Court 
in Gulabchand v. State of Gujarat, AIR 1965 
SC 1153 at p, 1167. In that case it was 
held that the decision of the High Court in 
a Writ Petition under Art. 226 on the merits 
on a matter after contest will operate as res 
judicata in a subsequent regular suit between 
the same parties with respect to the same 
matter. Their Lordships, however, made it 
clear that it was not necessary for them to 
consider and they did not consider whether 
tire principle of constructive res judicata can 
be invoked by a party to the subsequent 
suit on the ground that a matter which 
might or ought to have been raised in the 
eanier proceeding was not so raised therein. 

In Devilal v. Sales Tax Officer, AIR 1965 
SC 1150, the Supreme Court had to deal 
with a case where an assessee challenged the 
validity of sales tax for a particular year by 
a petition under Art. ; 226. The petition was 
rejected on merits and an appeal was dis- 
missed by the Supreme Court on merits. 
Subsequently by a Writ Petition he once 
again challenged the same assessment, on a 
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ground which previously was not raised in 
the Writ Petition and which was not permit- 
ted to be raised by him afresh in the 
Supreme Court in appeal. Their Lordships 
of the Supreme Court held that the second 
Writ Petition was barred by the principle 
of constructive res judicata. The learned 
Advocate. General requested us to apply this 
decision to the present case and hold that 
the decree-holder was barred on the prin- 
ciple of constructive, res judicata from ques- 
tioning the validity of the liquidation in 
these proceedings, by reason of the judg- 
ment of the High Court in W.P. No. 763 
of 1980. We cannot regard the decision 
of the Supreme Court as an authority for 
the proposition that the principle of construc- 
tive res judicata has to be applied to every 
decision in a writ petition. The decision 
relied upon by the learned Advocate-Gene- 
ral refers to an earlier decision of the 
Supreme Court in Amalgamated Coalfields 
Ltd. v. Janapada Sabha, Chhindwara, AIR 
1964 SC 1013. In that case in a writ peti- 
tion in which the petitioner challenged the 
validity of a tax imposed for one year was 
ultimately dismissed by the Supreme Court. 
Some new points were sought to be raised 
but the Supreme Court did not allow them 
to be raised. When a similar order was pass- 
ed against the assessee for subsequent year, 
the additional points were again raised be- 
fore the High Court. The High Court held 
that it was not open to the Company to 
raise those points on the principle of con- 
structive res judicata. The Supreme Court 
on appeal, however, took the view that the 
principle of constructive res judicata did not 
apply and observed that constructive res 
judicata was an artificial form of res judicata 
enacted by Section 11 of the Code of Civil 
Procedure and it should not be generally ap- 
plied to writ petition filed under Article 32 
or Article 226. 

In this case the circumstances under which 
the impugned order of liquidation was pass- 
ed were peculiarly within the knowledge of 
the Registrar. The order itself did not dis- 
close that it was made in exercise of the 
powers conferred on the Registrar under Sec- 
tion 5-B as is sought to be contended now. 
The petitioner, therefore, proceeded on what 
was disclosed by the order itself. The order 
did not make any reference to the fact that 
the society was a multi-unit co-operative 
society or that the order of dissolution was 
being passed in exercise of the powers under 
that Act. On the other hand, tbe order re- 
ferred only to the relevant sections of the 
Hyderabad Co-operative Societies Act. The 
petitioner was therefore entitled to assume 
and had in fact assumed that the order was 
made under the provisions of the Hyderabad 
Co-operative Societies Act and, therefore, 
raised grounds which were relevant to the 
exercise of the powers under that Act. 
Even the Registrar of the Co-operative So- 
cieties or the Government in their counter- 
affidavit in the writ petition had not dis- 
closed that the society was a multi-unit co- 
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operative society and that the order was 
made in exercise of the powers under that 
Act 

It cannot, therefore, be stated that the 
petitioner might and ought to have raised 
this question in the said writ petition. Even 
if the principle of constructive res judicata 
can be invoked in respect of orders 
made in writ petitions in appropriate cases 
to meet the ends of justice, we do not con- 
sider this as an appropriate case. We, 
therefore, bold that the petitioner is not bar- 
red by the principle of constructive res judi- 
cata by contending that the liquidation pro- 
ceedings violate the principles of Multi-Unit 
Co-operative Societies Act. As the liquida- 
tion proceedings and the order of the Liqui- 
dator in our opinion are illegal the petition 
cannot be attacked as not maintainable _ op 
the ground that the permission of the Liqui- 
daior irar n&t obtained, 

50. It was contended on behalf of the 
respondents that as the entire assets and lia- 
bilities of H.C.C.C. Ltd. have been taken 
over by the Government, the Government 
may be treated as a representative of judg- 
ment-debtor and, therefore, the direction to 
the Government to deposit the amount pay- 
able by the judgment-debtor can be sustain- 
ed on that ground. It was pointed that in 
another case where the H.C.G.C. Ltd. had 
to recover amounts from third parties, the 
Government as representing the H.C.C.C. 
Ltd. filed suits for the recovery of the said 
amounts and obtained decree which was con- 
firmed by this Court in O.S.A. No. 5 of 
1960. It was also pointed out that even 
in these proceedings the Government has 
throughout been asserting that it has taken 
over the assets and liabilities of H.C.C.C. 
Ltd,, and carrying on its affairs andtheHCCC 
Ltd., ceased to function, Even in the order 
of liquidation it is stated that the Government 
took over the functions of the H.C.C.C. Ltd. 
including its financial affairs with effect from 
1-3-1952 and on and after that date H.C.C.C. 
Ltd. has ceased to function. Other instances 
are pointed out where in the course of these 
proceedings themselves the Government has 
taken up the' stand that all the assets and 
liabilities of H.C.C.C. Ltd. devolved upon 
them. 

On the other hand, the learned Advocate- 
General contended that the effect of the 
notifications dated 1-3-1952 set out at the 
commencement of this judgment was not to 
Substitute the Government in the place of 
H.C.C.C. Ltd. and their effect was only that 
the Government took over the management 
of H.C.C.C. Ltd. Though there is con- 
siderable force in the submission made on 
behalf of the respondents, we do not think 
that the said question arises in these proceed- 
ings. The proceedings arise out of an ap- 
plication for attachment under O. 21, R.52, 
Civil P. C., of monies said to belong to 
H.C.C.C, LtcL, in the hands of a Public Offi- 
cer, namely. Commissioner of Civil Supplies 
and the only question we have to consider 


la these appeals is whether there is any such 
amount of the H.C.C.C. Ltd. in the hands 
of the Public Officer. As we have held that 
there is no such amount, the consequence is 
that the judgment and subsequent direction 
to deposit the amount in such proceedings 
would be invalid, 

51. It is open to the decree-holder to 
take up execution against the Government 
for the amount due to him from the H.C.C.C. 
Ltd. on the ground that the Government 
has taken over the entire assets and liabili- 
ties of the H.C.C.C, Ltd. 

52. In the result, the appeals are allow- 
ed, but in the circumstances without costs. 

53. Before concluding we cannot refrain 
from expressing our dissatisfaction at the 
attitude of the Government adapted in this 
case. The proceedings stated above disclose 
that the Government has been adopting in- 
consistent attitudes from time to time in 
order to delay and defeat the realisation of 
the decree amount. The decree was passed 
in 1959 against H.C.C.C. Ltd. and though 
the Government itself stated in several pro- 
ceedings that it has taken over the entire 
assets and liabilities of H.C.C.C. Ltd., it has 
not chosen to make any arrangements to 
see that the decree is satisfied. On the 
other hand, technical objections are being 
put forward from time to time. If the Gov- 
ernment is anxious that all amounts due to 
it by way of taxes, etc., are paid promptly 
by its citizens, it should also set an example 
by seeing that amounts payable by the Gcjv 
eminent or institutions whose assets and la- 
bilities were taken over by it are also mompt- 
ly paid, The proper course would have 
been to pay the amount due to the decree- 
holder and recover it in its turn from 
H.C.C.C. Ltd. whose affairs, assets and lia- 
bilities were completely under its control, 
instead of facing execution proceedings. 

Appeals allowed. 
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ANANTHANARAVANA AYYAR, J. 

The Public Prosecutor, Appellant V. 
Hindustan Motors Ltd„ Respondent 

Criminal Appeal No. 500 of 1960, D/- 
10-4-1968, against order of Munsif Magis- 
trate, Naigonda, D/-2-1 1-1965. 

(A) Andhra Pradesh Motor Vehicles Taxa- 
tion Act (5 of 1963), S. 3 — Andhra Pra- 
desh Motor Vehicles Taxation Rules, R. 17- 
Chassis taken along public road for building 
bogies an ultimate sale — Activity is ‘use 
on public roads in the State* — • Vehicle , 
liable to tax — Failure to pay tax punish- 
able under R. 17. 

Chassis plying on the public roads of 
Andhra Pradesh State being taken for pur- 
pose of building bodies thereon and ultimate 
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sale to others amount to use on public roads 
in the State within the meaning of S. 3 of 
the Andhra Pradesh Motor Vehicles Taxation 
Act, and the vehicle is liable to tax. Taking 
them without ^paying tax would be offence 
punishable under R. 17 of the Rules. W.P. 
Nos. 1456 of 1965 and 66 of 1966, D/-6-10- 
1967 (Andh. Pra.), Foil. (Para 6) 

(B) Criminal P. C. (1898), Ss. 245, 4 (v), 
262 and 417 — Order of discharge, held, 
really one of acquittal — (Andhra Pradesh 
Motor Vehicles Taxation Rules, R, 17.) 

The accused was charged with an offence 
punishable under R. 17 of the Andhra Pra- 
desh Motor Vehicles Taxation Rules under 
which the maximum punishment which 
could be awarded was Rs. 50. While so, 
the Magistrate disposed of the case by dis- 
charging die accused. 

Held, that the order, though described as 
‘discharged’, was really one of acquittal. The 
case was a summons case under S. 4 (v) of 
Criminal P. C, and the resultant order could 
not be one of ‘discharge’ but ‘acquittal’. 
Hence, an appeal would lie. Section 262, 
Criminal P. C., provided the procedure for 
trial of summons cases even in summary 
trials. 

(Paras 3 and 5) 
Cases Referred: Chronological Paras 

(1967) W.P. Nos, 1456 of 1965 and 

66 of 1966 D/-6-10-1967 (Andh. 

Pra) 6 

M. N. Narasimhareddy, for Addl. Public 
Prosecutor, for Appellant; B, K, Seshu, for 
Respondent. 

JUDGMENT:— The Motor Vehicles Inspec- 
tor, Nalgonda, filed a petty case charge- 
sheet against Hindustan Motors Ltd,, Uttara 
Para, Hugh district, West Bengal, alleging 
that on 30-10-1965 near Korlapad on the 
National Highway No. 9, he (the Motor 
Vehicles Inspector) had found eleven chassis 
being taken along the public road without 
having paid any tax on any of the chassis and 
that, therefore, the accused committed an 
offence under S. 3 of the Andhra Pradesh 
Motor Vehicles Taxation Act of 1963 read 
with Ss. 4 and 11 of the said Act. 

2. It was admitted by tbe accused that 
the eleven chassis were taken without bodies 
on the public road towards Madras without 
payment of tax in Andhra Pradesh State. 
But it was pleaded that the chassis were 
taken to Madras for purpose of building 
bodies and for ultimate sale thereafter. 
Section 3 of the Andhra Pradesh Motor Vehi- 
cles Taxation Act of 1963 runs as follows: — 

“The Government, by notification from 
time to time, direct that a tax shall be levied 
on every motor vehicle used or kept for use 
in a public place in the State.” 

The learned Magistrate held as follows: — 

"In my opinion the said chassis were 
neither used or kept for use in a public 
1970 Andh. Pra./12 V G— 16 
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place in the State’ nor the respondent is 
liable for prosecution for the alleged contra- 
vention of the above sections The chassis 

are neither used nor kept for use in this 
State except that they are admittedly pass- 
ing through this State. Hence the respon- 
dent is discharged,. ” 

3. _ The learned Public Prosecutor treated 
the judgment of the learned Magistrate as 
judgment of acquittal though the learned 
Magistrate stated that he discharged the 
accused. The learned Public Prosecutor ac- 
cordingly filed this appeal against the 
acquittal. 

4. In the charge-sheet, the Motor Vehi- 
cles Inspector has stated that the accused is 
liable for punishment under Rule 17 of the 
Andhra Pradesh Motor Vehicles Taxation 
Rules. This rule runs as follows: — 

“Whoever commits breach of any provi- 
sion of these rules shall be punishable with 
fine which may be extended to Rs. 50.” 

5. In view of the maximum sentence 
which can be awarded under this rule, the 
case is a summons case as defined under 
sub-section (v) of Section 4 of the Code of 
Criminal Procedure. The learned Magistrate 
obviously followed the summons procedure. 
Consequently, there cannot be any discharge 
in tire case and what the learned Magistrate 
mentioned as “Discharge” was obviously a 
mistake in expression, for “Acquittal” of the 
accused. Section 262, Criminal P. C., lays 
down the procedure for trial of summons 
cases even in summary trial. It provides 
that the procedure prescribed for summons 
procedure shall be followed in summons case. 
So I agree with the learned Public Prosecu- 
tor in treating the judgment of the lower 
Court as judgment of acquittal. 

6. In an unreported judgment D/-6-10- 
1967 in W.P. Nos. 1456, etc., of 1965 and 
66, etc., of 1966 (Andhra Pradesh) of this 
High Court, it has been held that the chassis 
which ply on the public roads of Andhra 
Pradesh State being taken on public road by 
a dealer for purpose of building bodies and 
ultimate sale to others weans use on public 
roads in the State and that the vehicle is 
liable to tax. This is a direct decision on 
the question concerned in the present case. 
Therefore, the accused has committed an 
offence mentioned in the charge-sheet and is 
liable for punishment under Rule 17 of the 
Andhra Pradesh Motor Vehicles Taxation 
Rules. 

7. I, therefore, set aside the acquittal of 
the accused and convict the accused and 
sentence him to pay a fine of Rs. 50. Time 
for payment, two weeks. 

Appeal allowed. 
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BASI REDDI, ACTG. C. J, AND SAMBA- 
SIVA RAO, J. 

In re P. Ramalakshmamma, Appellant. 

Writ Appeal No. 220 of 1968, D/-2S-7- 
1968, against order of Chinnappa Reddy, JL 
in W. P. No. 1729 of 1967, D/-12-6-1968. 

Motor Vehicles Act (1939), Ss. 59 and 61 
— Applicability — Applicant for stage car- 
riage permit dying pending his application — 
Substitution of his legal representative as 
applicant — Substitution not possible — 

W.P. No. 1729 of 1967, D/-12-6-1968 
(Andhra Pradesh), Affirmed — (Civil P. C. 

(1908), O. 22 — Object). 

Where an applicant for stage carriage per- 
mit dies pending bis application, it is not 
possible to substitute his legal representative 
as the applicant. (Paras 2 and 9) 

A permit is transferable from one person 
to another when its holder is alive under 
S. 59 of the Motor Vehicles Act and is 
transferable on his death to the person suc- 
ceeding to the possession of the vehicles 
covered by the permit under S. 61, only on 
the permission of the Transport Authority. 

But these two provisions relate only to per- 
mits and do not refer or relate to applica- 
tions for permits which are pending Defora 
the Transport Authority. It is not, there- 
fore, possible to derive any assistance from 
these provisions in deciding whether in a 
pending application for a stage carnage per- 
mit the legal representative can be brought 
on record when the applicant dies, 

(Para 3) 

The Motor Vehicles Act does not contain 
any specific provision to bring the legal re- 
presentatives on record or for applying the 
provisions of the Civil P. C. in general and 
O. 22, Civil P. C., in particular, to the pro- 
ceedings under the Act. The cardinal prin- 
ciple behind O. 22, Civil P. C„ is that the 
TigVfi Vo Sfot sWil •sarmt uT/i tir/ws vdi} 
the legal representatives of the deceased 
plaintiff or defendant are brought on record. 
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ferable or heritable. It is nothing but a 
nght personal to the applicant. The legal 
representative, in his turn, has a right to 
apply by himself as a citizen but not through 
the deceased applicant. It cannot be said 
that the deceased applicant leaves behind 
him a right which devolves upon his heirs 
and successors. (Para 4) 

W.P, No. 763 of 1965 D/-14-2-1968 
(Andhra Pradesh), Approved. W.P. No. 1729 
of 1967 D/-12-6-1968 (Andhra Pradesh), 
Affirmed. AIR 1957 AU 471, Foil. AIR 1963 
Mys 278, Diss. from. Observation of Raja- 
gopalan, J„ in W.P. No. 459 of 1957 D/- 
5-8-1957 (Madras), Rel. on. (Paras 2 and 9) 
Cases Referred; Chronological Paras 
(1968) W.P. No. 763 of 1965 D/- 

14-2-1968 (Andh. Pra.), Sreenivasan 
v. Government of Andhra Pradesh 2,9 
(1963) AIR 1963 Mys 278 (V 50) = 

1963 Mys LJ (Sup) 180, Meenakshi 
v. Mysore S. T. A. Tribunal 21 

(1957) AIR 1957 All 471 (V 44) = 

1957 All LJ 478, Ratan Lai v. 

State Transport Authority 0 

(1957) W.P. No. 459 of 1957 D/- 
5-8-1957 (Madras) 8 

O. Admarayana Reddy, for Appellant. 
JUDGMENT: — The husband of the appel- 
lant applied for the grant of a stage carnage 
permit on the route Proddatur to Kandimal- 
layalapalli. Before the application came up 
for adjudication, the applicant died. On his 
death, the appellant applied to the Regional 
Transport Authority, Cuddapah, to substi- 
tute her as the applicant, in the place of her-' 
deceased husband. The Regional Transport 
Authority, however, was not prepared to 
treat her as an applicant in the place of her 
deceased husband. She, therefore, filed 
W.P. No. 1729 of 1967 in this Court, for 
die issuance of a writ of prohibition, direct- 
ing the authonties not to proceed further in 
pursuance of the notice dated 5-8-1967 pro- 
posing to consider the route in question. 

2. Our learned brother, Chinnappa Reddy 
J., held, following the view taken by Gopal- 
rao Ekbote J., in W,P. No. 763 of 1965 
(Andh. Pra.) that the appellant, as the legal 
representative of her deceased husband (ap- 
plicant), cannot bring herself on record to 
pursue the application for a stage carriage 
permit. This writ appeal is preferred against 
that decision. 


f that right does not survive, the Civil P.C. 
does not provide for any legal representa- 
tives coming on record. There is no doubt 
that there are cases where such a right does 
not survive after death and are strictly 
limited to the person of the plaintiff or the 
defendant. Such a right dies with the per- 
son. If the claim to such a right matures 3. To contend that a right accrues to the 
into a decree, then it becomes the property applicant on application for a stage carriage 
of the successful plaintiff or defendant and permit and suen a right devolves on the 
devolves upon his legal representatives but legal heirs, on the death of the applicant, re- 
not until then. (Para 5) liance is placed upon Secs. 59 and 61 of 


(Para 5) 

While the permit is a property transfer- 
able and heritable subject of course to the 
conditions and requirements of law in that 
behalf, a mere application for a stage car- 
nage permit is not property. Every citizen 
may have a right to apply for a permit, But 
it cannot be said that such a right is trans- 
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liance is placed upon Secs. 59 and 61 of 
the Motor Vehicles Act, 1939 (hereinafter 
referred to as ‘the Act'). Both of them, how- 
ever, relate only to permits and not to ap-j 
plications. Section 59 (1) provides that a 1 
permit is not transferable, except with thel 
permission of the Transport Authority, Sec- 
tion 61 (1) deals with transfer of a permit 
on the death of its holder and says that' 
when a holder dies, the person succeeding 
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to the possession of the vehicles covered by 
the permit, may, for a period of three 
months, use the permit, as if it has been 
granted to himself. But, that is permissible 
only if such person informs the Transport 
Authority, within 30 days of the death of 
the holder and of his intention to use the 
permit. Sub-section (2) of Section 61 fur- 
ther provides that the Transport Authority, 
on the application made in this behalf, 
within 3 months of the death of the holder 
of a permit, may transfer it to the person 
succeeding to the possession of the vehicle 
covered by the permit. Thus, the permit is 
transferable from one person to another, 
when the holder of the permit is alive 
under Section 59 and is transferable, on his 
death, to the person succeeding to the pos- 
session of the vehicles covered by the per- 
mit under Section 61, only on the permission 
of the Transport Authority. But, these pro- 
visions relate only to permits and do not 
refer or relate to applications for such per- 
mits, which are pending before the Trans- 
port Authority. It is not, therefore, possible 
to derive any assistance from these provisions 
in deciding the question, whether in a pend- 
ing application for a stage carriage permit, 
the legal representatives can be brought on 
record when the applicant dies. 

4. While the permit is a property which 
lean be transferred and inherited, subject of 
course to the conditions and requirements of 
law in that behalf, mere application for a 
stage carriage permit is not property. Every 
citizen may have a right to apply for a per- 
mit. But, it is difficult to hold that such 
a right is transferable or heritable, It is 
nothing but a right personal to the applicant. 
The legal representative, in his turn, has a 
right to apply, by himself, as a citizen. But 
he or she does not derive such right, through 
the deceased applicant, but as a citizen of 
the State. It cannot be said that the de- 
ceased applicant left behind him a right, 
which devolves upon his heirs and succes- 
sors. 

5. The Act does not contain any express 
or specific provision to bring the legal repre- 
sentatives on record or for applying the pro- 
visions of the Civil Procedure Code in gene- 
ral, and Order 22 therein in particular, to 
the proceedings under the Act. It should 
also be noted in this connection that the car- 
dinal principle behind Order 22 of the Civil 
Procedure Code is that the right to sue 
should survive. It is only when the right 
to sue survives, the legal representatives of 
the deceased plaintiff or defendant are 
brought on record. If the right to sue does 
not survive, the Civil Procedure Code does 
not provide for any legal representatives com- 
ing on record. There is no doubt, that 
there are cases where such rights do not sur- 
vive after death and are strictly limited only 
to the person of the plaintiff or the defend- 
ant. Such a right dies with the person. If 
that claim matures into a decree, then it 
becomes property of the successful plaintiff 


or defendant and devolves upon his legal 
representatives but not until then. 

6. This view was shared by the Allaha- 
bad High Court in Ratan Lai v. State Trans- 
port Authority, AIR 1957 All 471, wherein 
a Division Bench of that Court had to deal 
with a similar contention. In that case, one 
Munna Lai died after making an application 
for a stage carriage permit and his son 
sought to be substituted as the applicant as 
the legal representative of his deceased 
father. Repelling this contention, the 
learned Judges held: 

"So far as the right of a person only to 
make an application for the grant of a per- 
mit is concerned, there is no doubt that 
such a right is neither transferable nor heri- 
table and it does not survive on the death 
of the person who had originally made the 
application. In fact, there is no right in the 
strict sense of the word which a person ac- 
quires merely by malting an application for 
the grant of a permit.” 

7. The Mysore High Court, however, 
took the contrary view in Meenakshi v. 
Mysore S, T. A. Tribunal, AIR 1963 Mys 
2/8, by holding that the legal representative 
of the deceased applicant can be brought 
on record, even though the application has 
not ripened into a permit. While doing so, 
reliance was placed on Secs. 59 and 61 r’ 
the Act. With respect, we are not inclined 
to agree with the learned Judges. Appa- 
rently, a distinction was not made before 
them, between the right which a permit con- 
fers upon a holder of the permit, and ab- 
sence of any such right in a person who has 
merely made an application and died when 
the application was pending. We do not, 
therefore, think it possible to follow that 
decision. 

8. In Meenakshi v. Mysore S. T, A. Tri- 
bunal, AIR 1963 Mys 278, reference was 
made to a Madras decision in W.P. No. 459 
of 1957, D/-5-8-1957 (Mad.). That was a 
case in which one ElumaJai applied for a 
permit to the Regional Transport Authority 
and that permit was granted to him. On 
account of the non-production of the trans- 
port vehicle in respect of which permit was 
decided to be granted to him, the actual 
issue of the permit to him was deferred and, 
before the permit was so issued to Elumalai, 
he died, One of his sons sought the deli- 
very of the permit to him ana accordingly 
the permit was delivered to him. The un- 
successful applicants who were aggrieved by 
the grant of the permit to Elumalai appealed, 
and, during the pendency of the appeal, 
Elumalai’s son, who had taken delivery of 
the permit, applied for permission to pro- 
secute and defend the appeal, as the legal 
representative of his father. The appellate 
authority took the view that the son could 
not be permitted to defend the appeal as 
a legal representative of his father and also 
that the delivery of the permit to the son, 
after the death of Elumalai, was not within 
the competence of the Regional Transport 
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Authority. In that view, it allowed the ap- 
peal ana set aside the permit granted to 
Elumalai. The writ petition was filed against 
this decision before the Madras High Court 
by Elumalai s son. Bajagopalan J., while 
dismissing the writ petition, expressed the 
view that since Elumalai was not the holder 
of a permit when he died, and none had 
been issued to him, the transfer of that per- 
mit to his son was not justified under Sec- 
tion 61 (2) of the Act. In this context Raja- 
gopalan J., made the following observation, 
which is material for the present considera- 
tion: — 

"The position was much the same as it 
would have been, had Elumalai died after 
making the application for a permit but be- 
fore even the Regional Transport Authority 
considered the question of selection, except 
of course, that in this case, on the strength 
of the order dated 24-12-1956, Elumalai pur- 
chased the bus MDS 2249, the rights of 
ownership in which of course, as constituting 
property devolved upon Elumalai s legal 
representatives,” 

This observation lends support to the view 
we have taken. 

9. For these reasons, we hold that the 
view taken by our learned brother Gopal- 
rao Ekbote J., in W.P. No. 763 of 1965 
(Andh. Pra ) is right and our learned brother 
Chinnappa Reddy J., is equally justified in 
following this decision, We do not, there- 
fore, see any merits in the wnt appeal which 
is accordingly dismissed. 

Appeal dismissed. 


AIR 1970 ANDHRA PRADESH 180 
(V 57 C 26) 

FULL BENCH 

P. BASI REDDY, ACTG, C.J., SAMBA- 
SIVA RAO AND VENKATESWARA 
RAO, JJ. 

M. Kishta Reddy and others. Petitioners v. 
Collector, Karimnagar Pancnayat Wing, 
Karimnagar and others. Respondents. 

Writ Petitions Nos. 161, 250,628 and 1854 
of 1965, 365, 1231, 1278 and 1385 of 1966; 
1868 and 3268 of 1967 D/-8-8-1968. 

(A) Panchayats — Andhra Pradesh Cram 
Pancbayats Act (2 of 1964), Ss. 25 and 50— 
S. 50 has no application to cessation of office 
of sarpanch under S. 25 (2) — Sarpanch 
ceasing to hold office under S. 25 (2) filing 
petition under Art. 226 — Petition cannot be 
rejected on the ground that alternative re- 
medy under S. 50 is available to him. WJ > . 
No. 274 of 1966 {Andh. Pra.) and W.A. 
No. 36 of 1966 {Andh. Pra.) and 1969 Lab 
IC 343 (Andh Pra), Overruled. 

Provisions of S. 25 (2) and S. 50 of the 
Act deal with different situations and S. 50 
has no application in a case of cessation of 
office which occurs under S. 25 (2). If S. 50 
has no application, the remedies provided 
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by that section are not available to the peti- 
tioners who ceased to hold the office of sar- 
panch by virtue of S. 25 (2), The remedy 
of appeal to the Government, afforded by 
S. 50 (4), is not also open to them. There- 
fore, rejection of their petitions under 
Art. 226 of the Constitution on the ground 
that they could not approach the High 
Court, without availing themselves of the 
remedies open to them including an appeal 
to the Government under S. 50, is wrong. 
W.P. No. 274 of 1966 (Andh. Pra.) and 
W.A. No. 36 of 1966 (Andh. Pra.) and 
1969 Lab IC 343 (Andh Pra), Overruled. 
(Distinction between the provisions of Ss. 25 
and 50 pointed out.) (Para 26) 

(B) Panchayats — Andhra Pradesh Gram 
Panchayats Act (2 of 1964), Ss. 25 
and 232 — Cessation of office of sarpanch 
under S. 25 (2) — Intimation by Collector — > 
It is proceeding under Act — Revision lies. 
Revision under S. 232 of the Act lies to 
the Government not only against the orders 
but also the proceedings recorded under the 
provisions of the Act by the Commissioner 
or the District Collector. The intimation 
issued by the Collector on the basis of Gov- 
ernment notification under S. 2 (5) of the 
Act to the sarpanch of the cessation of his 
office under S. 25 (2) is a proceeding under 
the Act within the meaning of S, 232 and 
the aggrieved sarpanch has a remedy by way 
of revision under that section. 

(Para 21) 

a Panchayats — Andhra Pradesh Gram 
ayats Act (2 of 1964), S. 25 (2) — Cessa- 
tion under section applies to past acts. 

Cessation under Section 25 (2) occurs 
automatically on the failure of the sarpanch 
to hold even a single meeting within a con- 
secutive period of three months, with effect 
from the date of expiration of that three 
months' period. VVnenever the failure to 
hold such a meeting takes place, cessation 
also automatically occurs. Whether it has 
happened in the past or whether it occur? 
in the present or whether it may occur in 
the future is immaterial, since cessation is 
an automatic occurrence with the failure to 
hold meetings. (Para 21) 

(D) Panchayats — Andhra Pradesh Gram 
Panchayats Act (2 of 1964), S. 25 (2) — 
Constitution of India, Art. 21 — Word “life’ 
- — It does not take in its scope matters like 
individual status enjoyed by person. AIR 
I960 SC 932 and AIR 1903 SC 1295, Folk 
(Para 39) 

(E) Panchayats — Andhra Pradesh Gram 
Panchayats Act (2 of 1964), S. 25 (2) — 
Certiorari — Administrative order — Writ 
cannot be issued — (Constitution of India, 
Art. 226). 

The cessation of office under Section 25 
(2)_ is a purely administrative event and the 
intimation given by the Collector is an 
administrative proceeding wholly unconcern- 
ed with any judicial procedure. Therefore 
neither the cessation of office nor the intima- 
tion given by the Collector is amenable to 



1970 Kjshfa Reddy v. Collector, Karfmnagar (FB) (S, Rao J.) [Prs. 1-2] A. P. 181 


a writ of certiorari. AIR 1959 SC 107, Foil. 

(Para 42) 

(F) Panchayats — Andhra Pradesh Gram 
Panchayats Act (2 of 1964), S. 25 (2) — 
Mandamus — Issue of — Constitution of 
India, Art 226. 


Under S. 25 (2) a Sarpanch ceases to hold 
office on his failure to discharge the statu- 
tory duty of holding at least one meeting, in 
a consecutive period of three months. Cessa- 
tion takes place automatically on the failure 
occurring and there is no right conferred on 
the delinquent Sarpanch and any corres- 
ponding duty cast on any authority in res- 
pect thereof. Therefore a mandamus can- 
not be issued. AIR 1959 SC 107, Foil. 

(Para 44) 


(G) Panchayats — Andhra Pradesh Gram 
Panchayats Act (2 of 1964), S. 25 — Con- 
stitution of India, Art. 14 — Provisions of 
S. 25 are not violative of Art. 14. 


There is no similarity between the mem- 
bers and the Sarpanch, in relation to the 
affairs of the Gram Panchayat; and the 
sarpanch plays a more vital role than the 
members in the administration of the Gram 
Panchayat, and therefore, the distinction 
therein between the members on the one 
hand, and the Sarpanch on the other, under 
Sections 16 to 25 of the Act, is based upon 
valid classification, which has a crucial 
bearing on the object of sound panchayat 
administration, which the Act seeks to 
achieve. Therefore, the provisions of S. 25 
(2) are not violative of Art. 14 of the Con- 
stitution. AIR 1961 SC 1X15, Applied. 

(Para 34) 
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P. A. Choudary, for Petitioner in W. P. 
No. 161 of 1965 and 1868 of 1967; T. S. 
Narsinga Rao and E. Subrahmanyam, for 
Petitioner in W. P. No, 250 of 1965; A. 
Raghuvir, for Petitioner in W. P. No. 628 
of 1965; Y. Satyanarayana, for Petitioner in 
W. P. No. 1854 of 1965; D. V. Reddipantulu, 
for Petitioner in W. P. No. 366 of 1966; A. 
Venkatramana, for Petitioner in W. P. 
No. 1231 of 1966; B. P. Jeevan Reddy, for 
Petitioner in W, P. No. 1278 of 1966; V. 
Madhava Reddy, for Petitioner in W. P. 
No. 1385 of 1966; P. Shivshanker, for Peti- 
tioner in W. P. No. 3268 of 1967; 2nd 
Govt. Pleader (for No. 1); T, Laxmaiah, T. 
Dhanurbhanudu, S. Venkateswara Rao and 
A. Narasimha Rao (for Nos. 2 to 7), for Res- 
pondents in W. P. No. 161 of 1965; 2nd 
Govt. Pleader, for Respondents in W. P, 
Nos. 250, 628, 1854 of 1965; 366; 1231, 1278 
and 1385 of 1966 and 3268 of 1967 and (for 
Nos. 1 and 2) in W.P. No. 1868 of 1967; 
G. Earidhatha Reddy and K, Narasimham, 
(for Nos. 3 to 9), for Respondents in W. P. 
No. 1868 of 1967. 

SAMBASIVA RAO, J. : Common questions 
arise in all these writ petitions and, therefore, 
they may be conveniently disposed of toge- 
ther. 


2. The petitioners were Sarpanchas of 
Gram Panchayats. They were intimated by 
their respective District Collectors, that they 
had ceased to be Sarpanchas, as laid down 
under Section 25 (2) of the Andhra Pradesh 
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Gram Panchayats Act, (hereinafter called the 
Act), as they bad failed to hold even a single 
meeting of the Gram Panchayat in a con- 
secutive period of three months. The peti- 
tioners, thereupon, filed the writ petitions, 
seeking writs in the nature of certiorari, 
calling for the records relating to or connect- 
ed with the proceedings of the Collectors, 
under which the intimation of cessation of 
office had been given to them and to quash 
the same. 

3. Most of these petitions came up 
before Sesbacitaiipati /, The learned Judge 
referred them to a Division Bench by his 
order dated 29th September, 1967. There 
were, however, two earlier decisions of Copal 
Kao Ekbote J., in W. P- No, 274 of 1968 
and W. P No. 331 of 1960. The latter case 
was reported in G. Venkatesam v. The 
Collector, Medak, (1966) 2 Andh \VR 249 = 
(1969 Lab IC 343). In those two cases also, 
the Sarpanchas moved this Court for the 
issuance of a writ under Art. 220 of the 
Constitution, quashing the notice issued to 
them by the Collectors informing them that 
they had ceased to be Sarpanchas under 
Section 25 (2) of the Act. The learned 
Judge dismissed the petitions holding that — 

“The petitioner cannot come to this Court 
without approaching the Commissioner under 
Section 50 and explaining to him as to how 
and why he has not ceased to be the Sar- 
panch and there is no reason to feel that 
the Commissioner will not give him hearing 
which he is obliged to give and pass a rea- 
soned order, as required under sub-sec. (3) 
of Section 50 of the Act 

It is now firmly settled that whenever the 
Act provides special remedies, the High 
Court would be slow in encouraging the 
petitioners to directly approach this Court 
under Art 226 of the Constitution without 
exhausting the remedies available under the 
special Act" 

4. The order in W. P. No. 274 of 1966 
Mudh Fra) was earned in appeal before a 
Division Bench of this Court in W. A. No. 36 
of 1966 (Andh Pra) and the Division Bench 
consisting of Manohar Fershad, C. J., and 
Sharfuddm Ahmed J., dismissed the appeal 
and upheld the view of Gopalrao Ekbote J., 
holding that Section 50 of the Act would 
apply to the case and that it was always 
open to the appellant to approach the autho- 
rities concerned, who are bound to give him 
a reasonable opportunity for explanation and 
that he could also file an appeal under 
clause (4) of Section 50 of the Act. 

5. Thus, both the decisions of the learn- 
ed single Judge, as well as the decision of 
the Division Bench of this Court proceed- 
ed on the assumption that Section 50 of the 
Act would apply to the cessation of the 
office of the Saipanch under Section 25 (2) 
and, therefore, the procedure [aid down by 
Section 50 should be followed in such cases 
of cessation. When these petitions came up 
before Seshachalapati J., the counsel for the 
petitioners argueef that the above view re- 


quired reconsideration. They argued that 
Section 25 and Section 50 of the Act deal 
with different situations and Section 50 has 
no application to cases arising under Sec. 25 
(2). They, further, questioned the validity 
of Sec. 25 of the Act also. Finding consider- 
able force in these contentions, Seshachala- 

f iti T., referred the cases to a Division 
ench. 

6. All these petitions accordingly came 
tip before a Division Bench. The Bench 
however, felt that, in view of the important 
questions that are raised in these petitions, 
they should be heard by a Full Bench. The 
petitions have thus come up before us, 

7. The first contention that was put 
forward before us is, that Section 2 a (2) and 
Section 50 of the Act deal with different 
situations and that Section 50 has no appli- 
cation in a case of cessation of office which 
occurs under Section 25 (2). If Section 50 
has no application, the remedies provided b\ 
that Section are not available to the peti- 
tioners. The remedy of appeal to the Gov- 
ernment, afforded by sub-section (4) of Sec- 
tion 50, is not also open to the petitioners. 
Section 25 (2) is a self-wielding provision 
and the provisions of Section 50 cannot bo 
read into the provisions of Section 25 (2). 
Therefore, their petitions cannot be rejected, 
as they were by Gopalrao Ekbote, J., and 
the Division Bench of this Court, on the 
ground that they could not approach thi3 
Court with a petition under Article 226 o' 
the Constitution, without availing themselves 
of the remedies open to them including an 
appeal to the Government under S. 50. 

8. The learned Government Pleader, ap- 
pearing for the respondents agreed with the 
contention of the petitioners to the extent 
that Section 50 has no application. In fact, 
it was stated in the counter affidavit filed In 
W. P. No. 368 of I960 that— 

“I submit that reference to Section 50 has 
no relevancy. Section 25 is quite different 
from Section 50 of the Andhra Pradesh Gram 
Panchayats Act, 1904. There is no inter- 
relation between the above said two sections. 
Only in case of removal of sarpanchas under 
Section 50 of the said Act, opportunities like 
show cause notice, appeal etc., are available. 
But this is statutory disqualification under 
Section 25 (2) of the Act under which no 
procedure for enquiry is laid down." 

9. Thus, the petitioners and the respon- 
dents are one, in contending that Section 50 
is not attracted to a case under Section 25 
(2) and that, therefore, the view taken by 
the learned single Judge and the Division 
Bench should be reconsidered. 

10. It would be useful in this context 
if the relevant provisions of Secs. 25 ana 
50 of the Act are noticed. Section 25 of 
the Act bears the caption “Powers and Func- 
tions of the Sarpaneh”. Sub-section (I) re- 
quires him to make arrangements for the 
election of the Upa-Sarpnnen and to convene 
the meetings of the Gram Panchayat, and 
empowers nim to have full access to the re- 
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cords of the Gram Panchayat, to exercise 
administrative control over the executive offi- 
cer and to exercise all the powers and per- 
form all the functions conferred on him by 
the Act and the Rules. Then sub-section (2) 
lays down that — 

“It shall be the duty of the Sarpanch or 
the person for the time being exercising the 
powers and performing the functions of the 
Sarpanch to convene the meetings of the 
Gram Panchayat so that at least one meeting 
of the Gram Panchayat is held in every 
month. If the Sarpancn or such person fails 
to discharge that duty with the result that 
no meeting is held in a 'consecutive period 
of three months, he shall, with effect from 
the date of expiration of period of three 
months aforesaid, cease to be the Sarpanch, 
or as the case may be, cease to exercise the 
powers and perform the functions of a Sar- 
panch, unless such cessation has otherwise 
occurred before that date, and for a period 
of one year from such date, he shall not be 
eligible to be elected as Sarpanch or to exer- 
cise the powers and perform the functions of 
the Sarpanch.’ 

The context in which this section occurs, 
is also worthy of note. Upto Section 15, 
the Act deals with constitution of Panchayats 
for Villages, their total strength, division of 
the Panchayats into constituencies, reserva- 
tion of seats for women and members of the 
scheduled castes, election of members, elec- 
tion of Sarpanchas and Upa Sarpanchas and 
preparation, publication and correction of 
electoral rolls. From Section 16 onwards, 
the Act lays down the qualifications and dis- 
qualifications of voters, candidates and mem- 
bers. Section 20 provides for restoration of 
members to office in certain cases and Sec. 22 
prescribes the authority to decide questions 
of disqualifications of members. Section 23 
deals with resignation of a member, Upa Sar- 
panch or Sarpanch. Then Section 24 pro- 
vides for cessation of office of Sarpanch and 
Upa Sarpanch. It declares that the Sarpanch 
shall cease to hold office as Sarpanch or Upa 
Sarpanch on his ceasing to be a member of 
the Panchayat Samithi under Proviso A to 
Sec. 4 (1) (i) of the Andhra Pradesh Pancha- 
yat Samithis and Zilla Parishads Act, 1959, 
or on the expiry of his term of office as 
member of the Gram Panchayat, or on his 
otherwise ceasing to be such member; or on 
his election as President of the Panchayat 
Samithi. 

Coming next. Section 25 not only pres- 
cribes the powers and functions of the Sar- 
panch, in sub-section (1), but also lays down 
in sub-section (2) that he would ce’ase to be 
the Sarpanch, if he fails to hold a meeting 
of the Gram Panchayat in a consecutive 
period of three months. Under both Sec- 
tions 24 and 25, the Sarpanch ceases to hold 
office. But, there is no penalty attached to 
cessation under Section 24. On the other 
hand, for the cessation which occurs under 
Section 25 (2) there is a penalty attached, 
viz., for a period of one year from such 
cessation, the person, who ceases to be the 


Sarpanch is not eligible to be elected as Sar- 
panch or exercise the powers and functions 
or the Sarpanch. The reason for this dis- 
tinction between the two cessations is 
obvious. While the cessation under Sec- 
hon 25 (2) is incurred on account of failure 
of the Sarpanch to discharge statutory duties, 
^ not , so in the case of cessation 

under Section 24. That cessation does not 
occur on account of any failure to discharge 
a duty. The Constitution has proclaimed, 
under Art. 40, as one of its directive prin- 
ciples, that the State shall take steps to 
organise Village Panchayats to enable them 
to function as units of self-Govemment. It is 
to carry out this object the Gram Panchayat 
Act and similar Acts have been enacted. 
The concern and the anxiety of the legisla- 
ture to maintain and sustain the principles 
of local self-Government is writ large 
throughout the scheme of the Act. 

Therefore, the Sarpanch, as the head of 
the Gram Panchayat, is enjoined to hold at 
least one meeting of the Gram Panchayat in 
every month. Otherwise, the very purpose 
and object of Panchayat administration 
would be defeated, It is to preserve this 
spirit of Panchayat Administration, that the 
penalty is imposed on Sarpanchas, who fail 
to maintain its spirit and to hold at least one 
meeting in a consecutive period of three 
months. Thus, the penalty that is imposed 
on an erring Sarpanch under Section 25 (2), 
is not only understandable but appears to be 
fully warranted in the circumstances. 

II. Section 50 in its turn provides for 
removal of Sarpanch, Upa Sarpanch or mem- 
bers and it reads as follows ; 

(1) “The Commissioner may, by notifica- 
tion and with effect from a date to be speci- 
fied therein, remove any Sarpanch or Upa- 
Sarpanch who, in his opinion, wilfully omits 
or refuses to carry out or disobeys the provi- 
sions of this Act or any rules, hye-laws, 
regulations or lawful orders issued there- 
under, or abuses the powers vested in him. 

(2) The Commissioner may, by notification 
and. with effect from a date to be specified 
therein, remove any member, who in his 
opinion, is guilty of any misconduct in exer- 
cising or purporting to exercise the rights 
conferred or performing or purporting to 
perform the functions imposed by or under 
this Act. 

(3) The Commissioner shall, when he pro- 
poses to take action under sub-section (1) or 
sub-section (2), give the Sarpanch, Upa-Sar- 
panch or member concerned an opportunity 
for explanation and the notification issued 
shall contain a statement of the reasons for 
the action taken. 

(4) Any person aggrieved by an order in 
a notification issued under sub-section (1) or 
sub-section (2) may, within thirty days from 
the date of publication of such notification 
prefer an appeal to the Government and the 
Government may, pending a decision on 
such appeal, postpone the date specified in 
such notification; and shall, in case the ap- 
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geal is allowed, by order, cancel such noti- 

(5) If any notification issued under sub- 
section (1) or sub-section (2), is cancelled 
under sub-section (4), tbe person, if any, 
elected as Sarpanch, Up Sarpanch or mem- 
ber between tbe date or such notification and 
the date of cancellation thereof, shall cease 
to hold the office to which he is so elected 
and the person in respect of whom such noti- 
fication was first issued shall be restored to 
office from the date of cancellation of such 
notification. 

(6) Any person in respect of whom a noti- 
fication has been issued under sub-section (1) 
or sub-section (2) removing him from office 
of Sarpanch, Upa Sarpanch or member shall, 
unless the notification is cancelled under sub- 
section (4), be ineligible for election as Sar- 
panch or Upa-Sarpanch or for election as 
member or from holding any of those offices 
for a period of three years from the date 
from which his removal from office has 
taken effect,” 

It thus, provides for removal of Sarpanch 
or Upa Sarpanch, if they wilfully omit or 
refuse to carry out the provisions of the Act 
or the rules made thereunder, or abuse the 
powers vested in them, and for the removal 
of any member who is guilty of any mis- 
conduct. It is not mere omission or refusal 
to carry out the provisions of the Act that 
could be a ground for removal of a Sarpanch 
or Upa-Sarpanch. There should be a wilful 
omission or refusal on the part of the delrn- 

J iuent office-bearer. It is to be noted that, 
or cessation of office occurring under Sec- 


tion 25 (2), the failure to hold the meetings 
of the Gram Panchayat need not be wilful. 
There is no such requirement in that provi- 
sion. For whatever reason it has happen- 
ed, it is sufficient to attract the mischief of 
Section 25 (2), if, even a single meeting is 
not held in a consecutive period of three 
months. That is why the person, who ceases 
to be the Sarpanch, is visited with the pres- 
cribed penalty for one year. On the other 
hand, obviously because his acts of omission 
and commission are wilful, _ the Sarpanch 
removed under Section 50, is made, under 
sub-section (6), ineligible for election as Sar- 
panch or Upa-Sarpanch, or even for an elec- 
tion as member or holding any of those 
offices, for a period of three years from the 
date of his removal. Thus Section 50 im- 
poses a heavier penalty than Sec, 25 (2), for 
the reason that the omission or refusal there 
is wilful. 

12. There is another distinction between 
the two provisions. Section 25 lays down 
that the Sarpanch ceases to hold office, with 
effect from the date of expiration of the 
period of three months, during which no 
meeting is held. It does not provide for any 
order to be made to that effect. Without 
the need of any authority making any order 
or notification, a Sarpanch ceases to be so, 
automatically, with effect from the date of 
the expiration of the period of three months. 
What the Collector had informed to these 


petitioners, under the impugned notices, is 
only that they had ceasetf to be Sarpanchas. 
It is only a mere and simple intimation of 
an event, which had occurred under the 
provisions of the Statute. The petitioners 
nave not ceased to be Sarpanchas, on ac- 
count of this notice issued by the Collector, 
but they automatically incurred the cessa- 
tion, by failure to hold a meeting in a con- 
secutive period of three months, on the ex- 
piration of that period of three months. 

13. That cessation automatically occurs 
under such circumstances without the aid of 
any order of any other authority, is well 
established. In Mariya Pillai v. Muthuvelu, 
AIR 1926 Mad 877, a Division Bench of the 
Madras High Court, construing Sec. 50 (1) 

(h) and (4) of the Madras Local Boards Act, 
1920 held that — 

“The question whether the President of 
the Board has or has not reported the failure 
of the member to attend the meetings of the 
Board, cannot affect the question whether 
the member had or had not ceased to be a 
member of the Board.” 

Irrespective of the fact, whether the Presi- 
dent reported the same or not, a member, 
who failed to attend the meetings of the 
Board, was held to have automatically ceased 
to be so. 

14. In Thiruppuliswamy v. Manickam, 
(1954) 2 Mad LJ 680, Rajamannar, C. J., 
considering the scope of Section 50 (1) and- 
Section 51 of the Madras District Munich 
pahties Act of 1920, expressed the^vifiw 
that — 

“A Councillor ceases automatically to hold 
office if he becomes disqualified in one or 
other of the ways mentioned in clauses (a) to 

(i) of Section 50 (1) of the Madras District 
Municipalities Act. No doubt, in case of 
dispute. Section 51 provides for recourse to 
the District Judge. But it is not as a result 
of the order of the District Judge that a 
councillor ceases to hold his office. The 
councillor ceases to hold office because ot 
the supervening disqualification even if no 
application is filed or an application is filed 
late.” 

15. A Division Bench of the same Court 
reiterated a similar view in Kuppuswami v. 
Corporation of Madras, (1964) 2 Mad LJ 
380. It was a case where a Councillor of the 
Madras City Municipal Corporation sustain- 
ed loss of nis office by reason of his non- 
attendance at the meetings of the Council 
for three consecutive months. Following 
the two decisions referred to above, the 
learned Judges observed — 

“It is also clear from the terms of the 
section extracted above that no formal act 
of any authority is necessary to put an end 
to the membership of a Councillor who had 
absented himself for three consecutive 
months from the date when he last attended 
a meeting of the Council. The cessation of 
membership is automatic on such absence.” 

16. This Court also took the same view 
as the Madras High Court in Ilamachary V« 
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State of Andhra Pradesh, (1964) 2 Andh WR 
875, There, the President of a Panchayat 
Samithi was informed that he had ceased 
to be the President in view of his failure to 
hold meetings, as required under Sec. 22 
(7) of the Panchayat Samithis and ZillaPari- 
shads Act. Gopalrao Ekbote J., held that, 
once the President failed to hold the meet- 
ing as required by law, he automatically 
incurs the disqualification and that it is not 
necessary for any officer to pass an order 
declaring that he is disqualified. . If he has 
failed to hold the meeting as directed under 
Section 22 (7), that provision of law comes 
immediately into operation and the President 
gets disqualified automatically. 

17. Finally, the Supreme Court itself, 
considered this point in National Engineering 
Industries Ltd. v. Hanuman (1968) 1 SCJ 
651 = (AIR 1968 SC 33). The Supreme 
Court was considering, in an Industrial dis- 
pute, the scope of the Standing Order which 
provided that a workman would lose his lien 
on his appointment, if he does not join duty 
within 8 days of the expiry of his leave. 
Wanchoo C. J., speaking for the Court held, 
that the standing order obviously meant that 
the services of the workman were automati- 
cally terminated on the happening of the 
contingency contemplated by the Standing 
Order and that he could not be said to con- 
tinue in service thereafter. 

18. It is thus beyond doubt that the 
cessation of office under Section 25 (2) is 
automatic. But, such is not the case under 
Section 50. It provides for removal by the 
Commissioner. Before doing so, the Com- 
missioner must give the concerned person an 
opportunity for explanation. After that ex- 
planation is considered, and if he is not 
satisfied with it, then only the order of re- 
moval will be passed. It is only after the 
order is passed, the removal from office takes 
effect, Against such an order, an aggrieved 
person can prefer an appeal to the Govern- 
ment under sub-section (4) of Sec. 50 and 
the Government is empowered to postpone 
the date of removal during the pendency of 
the appeal. This manner and procedure 
of removal is obviously far different, from 
the automatic cessation of office contemplat- 
ed by Sec. 25 (2). 

19. Under Section 25 (2)' cessation takes 
place, ipso facto, on the failure of a Sar- 
panch to hold at least one meeting in a con- 
secutive period of three months, on the 
date of expiry of the period of three months. 
No formal order and no enquiry preceding 
that cessation, is contemplated by Section 25 
(2). That is obviously because, generally 
speaking, there is nothing to be enquired 
into, as to whether the meetings of the Gram 
Panchayat have been held or not. It is 
essentially a matter of record. Section. 38 
requires, that the minutes of the proceedings 
shall be forwarded by the Sarpanch within 
three days of the date of the meeting of the 
Gram Panchayat, to the District Panchayat 
Officer and to the Panchayat Samithi. If it 


happens, that no meeting is held in three 
months, the Sarpanch ceases to hold the 
office, without anybody passing an order to 
that effect. On the other hand, the removal 
under Section 50 is to be made by an autho- 
rity constituted under the Act, viz., the 
Commissioner. In the first instance, he 
must come to an opinion that a particular 
Sarpanch or Upa-Sarpanch has wilfully omit- 
ted or refused to carry out or disobeyed the 
provisions of the Act or he has abused the 
powers vested in him. Once he comes to 
such an opinion he has to give a notice and 
opportunity to the delinquent, for explana- 
tion. That explanation must be considered, 
and if it is not satisfactory and ultimately 
the Commissioner decides upon the removal 
of the delinquent, he should issue a notifica- 
tion directing removal, which shall contain 
a statement of the reasons for the action 
taken. And, there is a further remedy for 
the delinquent by way of an appeal to the 
Government. All this procedure is provided 
by Sec, 50, obviously because an authority 
is constituted to remove delinquent office- 
bearers and members. That authority is con- 
stituted as a quasi-judicial one. Therefore, 
the order passed under Section 50 is a quasi- 
judicial order, as distinct from a purely 
administrative event, that takes place under 
Section 25 (2). 

20. Even in cases of cessation of office 
under Section 25 (2), it is conceivable that 
there may be instances, where doubts might 
arise, whether meetings were really held or 
not, within a period of three months and 
whether cessation had actually taken effect. 
Even in such cases, even though cessation is 
an administrative event, it does not absolve 
the concerned authorities from observing 
ordinary rules of fair play. If an affected 
Sarpanch seeks an opportunity, to satisfy the 
Collector that he has in fact held a meeting 
within three months it is necessary, accord- 
ing to the ordinary rules of fair play, to give 
him that opportunity. But such a position 
is altogether different from the carefully 
formulated procedure prescribed by Sec. 50, 
which involves issuance of notice and afford- 
ing an opportunity for explanation, to the 
delinquent, and then passing an order stating 
the reasons. A vital difference lies in the 
manner and the mode of the two procedures, 
Against an order of removal, an appeal lies 
to the Government under Section 50 (4) of 
the Act. Though there is no specific provi- 
sion under Section 25 (2) enabling the 
aggrieved person to carry the matter in ap- 
peal, Section 232 of the Act provides fora 
revision to the Government. As we have 
already said, there is no formal order need- 
ed to effect the cessation of an erring Sar- 
panch. But, the Collector as the appointed 
authority issues an intimation, as it has been 
done in all the cases before us, informing 
the Sarpanch that he has ceased to hold that 
office. If the Sarpanch feels that there is no 
cessation, he can seek an opportunity before 
the Collector, to explain his position, as 
required by the Rules of fair play. If he 
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still feels aggrieved by tbe refusal of the 
Collector to give him an opportunity or by 
his subsequent decision, be can prefer a 
revision before the Government under Sec- 
tion 232. 

21. It is obvious that such a revision lies 
to the Government, because Section 232 
provides that — . 

“(1) The Government may, in their discre- 
tion at any time, either suo motu or on ap- 
plication, call for and examine the record of 
any order passed or proceedings recorded 
under the provisions of this Act by — 

(a) the Commissioner or the District 
Collector or any officer or person authorised 
by the Commissioner or the District Collec- 
tor under sub-section (2) of Section 231; or 

(b) any authority, officer or person autho- 
rised by the Government under sub-sec. (1) 
of that section or any person empowered by 
them under sub-section (3) of that section; 
or 

(c) any other authority officer or person, 
for the purpose of satisfying themselves as 
to the legality or propriety of such order, or 
as to the regularity of such proceedings and 
pass such Order in reference thereto as they 
think fit : 

Provided that the Government shall not 

J iass any order prejudicial to any party un- 
ess such party has had an opportunity of 
making a representation. 

(2) The powers of the nature referred to 
in sub-sechon (1) may also be exercised by 
such authority, officer or person as may be 
empowered in this behalf by the Govern- 
ment. 

(3) Nothing in this section shall apply to 
judicial proceedings of a nyaya panchayat or 
of a conciliation board under Chapter VII.” 

There is no doubt, that revision lies to 
the Government not only against the orders, 
but also the proceedings recorded under the 
provisions of the Act by the Commissioner 
or the District Collector. An intimation or 
notice of cessation issued by the Collector, 
is certainly a proceeding under the Act. It 
is contended by the learned counsel for the 
petitioners that since there is no provision 
in the Act for issuing a notice of cessation 
under Section 25 (2), such notice cannot be 
a proceeding recoraed under the provisions 
of the Act. We cannot accede to this con- 
tention. Cessation takes place under Sec- 
tion 23 (2). By notification III issued m 
G. O. Ms. No. 64, Panchayati Baj (PTS. VH1) 
Department, dated 30th January, 1964, the 
Governor of Andhra Pradesh authorised the 
District Collectors, to exercise and discharge 
the powers and dubes of the Commissioner 
under the provisions of the said Act specifi- 
ed in the Schedule in regard to all Gram 
Panchayats situated in their respective juris- 
dictions- This notification is issued under 
the provisions of Section 2 ^5) of the Act, 
which defines 'Commissioner as meaning 
“any officer who is authorised by the Gov- 
ernment to exercise any of the powers or 
discharge any of the duties of the Commis- 


sioner under this Act.” Though Section 25 
(2) is not one of the provisions included in 
the Schedule to the aforesaid notification, 
the Government of Andhra Pradesh issued 
another order in Memorandum No. 3490/ 
Panchayats- 1/64-2 dated 16-1-1963 to the 
following eSect : — 

"As per sub-section (2) of Section 25 of 
the Andhra Pradesh Gram Panchayats Act, 

1964, if a Saipanch of a Gram Panchayat 
fails to conduct at least one meeting within 
a consecutive period of three months he 
ceases to be the Saipanch from the date of 
expiration of three months. By virtue of 
the above provision, the Sarpanch automati- 
cally ceases to be such and he will, there- 
fore, be precluded to conduct any further 
business of the Panchayat after that date. 
According to sub-section (1) of Section 26 
of the said Act, when the office of the Sar- 
panch is vacant, the IJpa Sarpanch shall 
exercise the powers and perform the func- 
tions of the Sarpanch until a new Sarpanch 
is elected and assumes office. Some difficulty 
may arise for the simultaneous operation of 
these two provisions inasmuch as the Sar- 
panchas, who may be desirous of continuing 
in the office even after incurring disqualifica- 
tion may not hand over charge to the Upa 
Sarpanch or they may even conceal the fact 
of their cessation. 

The Government after examining the 
above difficulty direct that Inspecting Offi- 
cers viz.. Extension Officers (Pts) or Divi- 
sional Panchayat Officers should detect such 
cases and report to the Collector, who will 
intimate those Sarpanchas about their dis- 
qualification and cessation of office and take 
action to fill up the casual vacancy," 

We have already referred to Section 38, 
under which proceedings of the meetings of 
the Gram Panchayat shall be forwarded by 
the Sarpanch to the District Panchayat Offi- 
cer ana to the Panchayat Samithi within 
three days of the meeting. The Government 
in the aforesaid memorandum dated 10-1- 

1965, therefore, directed the Extension Offi- 
cers and others to report to the Collector, 
about the disqualification and cessation or 
office incurred by the defaulting Sarpanch 
and that thereupon the Collector of the Dis- 
trict who has been appointed by the Gover- 
nor as a Commissioner under Section 2 (5), 
wifi intimate the Sarpanch, of the cessation 
of his office. It is by virtue of this notifica- 
tion, the Collect errs have been sending inti- 
mations to the defaulting Sarpanchas, of 
the cessation of their office. The notifica- 
tion, as has already been stated, was issued 
by tiie Governor of Andhra Pradesh under 
Section 2 (51 of the Act. There is, therefore, 
no doubt, that this intimation issued by the 
Collector to the Sarpanch is a proceeding 
under the provisions of the Act, within the 
meaning of Section 232. There is, there- 
fore, the remedy by way of a revision to a 
Sarpanch, who feels aggrieved in regard to 
the cessation of his office under Section 25 



1970 Kishta Reddy v. Collector, Karimnagar (FB) (S, Rao J.) [Prs. 22-26] A. P. 187 


22. It was then contended by the learn- 
ed counsel for the petitioners, that a revi- 
sion under Section 232 of the Act is not 
available to the aggrieved person as a matter 
of right. Reliance was placed upon the 
decision of this Court in Thuldvakam Gram 
Panchayat v, District Collector, Chittoor, 
(1968) 1 Andh WR 278. That decision says 
that Section 232 of the Gram Panchayat 
Act confers a discretion upon the State Gov- 
ernment to interfere or not to do so, and 
the Government has discretionary power, 
either suo motu to call for records and exa- 
mine the orders passed by the authorities 
specified in clauses (a), (b) and (c) of Sec- 
tion 232 (1) or can be moved to so call for 
and examine the records, on application by 
a person. The fact, that a person is given 
a right to move the Government under this 
section to call for records and examine them 
does not necessarily confer any right on him 
to have the orders reviewed. It is a method 
of drawing the attention of the revising 
authority to call for the records and examine 
them. The revising authority' may or may 
not call for the record. The teamed counsel 
relied upon these observations and contend- 
ed that there is no right in the aggrieved 
person to file a revision and the revising 
authority may or may not interfere with the 
impugned notice. But that is the same case 
with all revisions, including revisions under 
Section 115, Civil P. C. Even in regard to 
regular appeals. Order 41, Rule 11, Civil 
P. C, provides that — 

“The appellate Court, after sending for 
the record if it thinks fit so to do, ana after 
fixing a day for hearing the appellant or his 
pleader ana hearing him accordingly if he 
appears on that day, may dismiss the ap- 

E eal without sending notice to the Court 
om whose decree the appeal is preferred 
and without serving notice on the respon- 
dent or his pleader. 

(2) If on the day fixed or any other day to 
which the hearing may be adjourned the 
appellant does not appear when the appeal 
is called on for hearing, the Court may make 
an order that the appeal be dismissed.” 

By virtue of this provision, the appellate 
Court is given the discretion for sending for 
the records of the case. It may or may not 
call for the record and may or may not 
entertain the appeal. That depends upon its 
satisfaction as to the merits of the case. From 
that, it cannot be said that there is no ap- 
peal provided to the appellate Court and 
revision to the revising Court under the Civil 
p. G. We do not understand the decision 
in. 1968-1 Andh WR 278, as laying down 
any different propositions, In fact, it laid 
down that — 

“The fact that a person is given a right to 
move the Government under this section to 
call for records and examine them does not 
necessarily confer any right on him to have 
the orders reviewed. It is a method of 
drawing the attention of the revising autho- 
rity to call for the records and examine 


them. The revising authority may or may 
not call for the records. If it does not call 
lor . them it need not give reasons for riot 
calling for the same or even for saying that 
it is satisfied that the order under revision 
requires no interference. But where it finds 
that it is a fit case in which it should inter- 
fere with the order, it must give notice to 
the party concerned before passing any 
order.” 

The principle behind the discretionary 
power conferred on the revising authority, 
is its satisfaction about the merits of the 
case. If it is of the opinion that the revision 
petition before it has no merits, it rejects it 
in limine. If, on the other hand, it feels 
that it is a fit case in which it should inter- 
fere, it gives a notice to the party concerned 
before passing any order. That is the posi- 
tion in all revisions and in a large variety 
of appeals also. What all the Division Bencn 
sought to lay down in that decision is, that 
no aggrieved person can claim, as a matter 
of right, that the impugned order or proceed- 
ing should be reviewed. It is, therefore, 
clear that there is a remedy available to 
the aggrieved Sarpanch, to prefer a revision 
under Sec, 232 of the Act if he feels ag- 
grieved by the cessation or his office. 

23. Even so, it was argued that the 
Government exercising its revisional powers 
under Section 232 cannot grant stay of the 
cessation of office pending the revision peti- 
tion before it and, therefore, the remedy by 
way of revision is not adequate, This argu- 
ment is unsustainable in view of the clear 
provision made in clause (c) of Sec. 232 (1) 
that the revising authority can ‘‘pass such 
order in reference thereto (the revision peti- 
tion) as they think fit”. We have no doubt 
that this would include the power to pass 
interim orders pending revision petitions. 

24. The above discussion shows that 
there is a clear distinction in the matter of 
procedure between Sec. 25 (2) and Sec. 50. 

25. The two provisions are also distinct 
from one another in the matter of penalty 
provided. Section 25 12) provides that the 

erson who ceases to be the Sarpanch will 

e ineligible to be elected as Sarpanch or 
to exercise the powers and functions of the 
Sarpanch, for a period of one year from the 
date of cessation. Section 50 levies heavier 
penalty, by debarring the removed Sarpanch 
to hold the office for a period of three years. 
If both the sections are intended by the 
Legislature to deal with the same situation, 
the different penalties provided by the two 
provisions cannot be reconciled and explain- 
ed. It is, therefore, obvious that the two 
provisions are intended to deal with two dif- 
ferent situations. 

26. We have already noticed the context 
in which Section 25 occurs. Section 50 is, 
on the other hand, included in the context 
of the powers of inspection and ' supervision 
conferred on the officers of the Government 
over the administration of the Gram Pancha- 
yats. This shows that Section 50 is enact- 
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ed to confer some ' special powers on the 
supervising authorities, so that they could 
effectively control and regulate the adminis- 
tration of the Gram PaDchayat, in accord- 
ance with the provisions of the Act and the 
Rules made thereunder. That apart, there 
is another material circumstance which should 
be noted in this connection. The Andhra 
Pradesh Gram Panchayats Act was enacted 
in the year 1964 and it is a successor Act to 
the Madras Village Panchayats Act, 1950 
(Act 10 of 1950), which was in force in the 
Andhra area of the State of Andhra Pradesh, 
till the 1964 Act came into force. The 
power to remove a President or Vice-Presi- 
dent of a panchayat was conferred on the 
Inspector under Section 47 of the 1950 Act 
Sec. 47 provided for a similar procedure in 
removing the President as in. the present Act 
under Section 50. Thus, a similar provision 
existed in the previous Act also. But there 
was no provision in the Act of 1950 simi- 
lar to Sec. 25 (2) of the present Act. If 
Section 25 (2) is intended to govern the same 
situation as Section 50, it is not necessary 
to introduce this new provision. 

From this, it can be safely inferred that 
Section 25 is not supposed to meet the 
same situation as Section 50, Under the pro- 
visions of the Act or the rules and the bye- 
laws made thereunder, a large variety of 
duties are cast on the Sarpanch and powers 
conferred on him. If he wilfully commits 
acts of commission and omission in respect 
thereof, he becomes liable to be proceeded 
against under Section 50. For instance, his 
wilful refusal to forward the proceedings of 
the Gram Panchayat meetings to the District 
Panchayat Officer and to the Panchayat 
Samiti, as required under Section 38, is one 
of such situations. His failure to make 
arrangements for the election of theUpa-Sar- 
panch is another instance. His failure to 
exercise administrative control over the offi- 
cers of the Panchayat for the purpose of 
implementation of the resolutions oi the 
Gram Panchayat or any committee thereof 
is yet another instance. Also it may be, 
that a cessation arising under Section 25 (2) 
itself may, in some cases, lead to passing of 
an order under Section 50. Supposing a 
person who has ceased to be a Sarpanch 
under Section 25 (2) does not vacate his 
office despite the cessation and the notice 
issued to him by the Collector in this behalf, 
and is obdurate and persists in clinging on 
to the office of Sarpanch^ then the Commis- 
sioner may start proceedings under Sec. 50 
against him for removal. 

In the event a removal is ordered under 
Section 50, the removed person will incur 
the heavier penalty of being ineligible to 
the office for a period of three years. This 
will happen, not because he has ceased to 
be tbe Sarpanch under Section 25 (2), but 
because a separate order of removal is 
passed under Sec. 50. In this connection, 
it must also be noticed that while the Collec- 
tor is authorised by Memorandum No. 3490 
dated 16-1-1965 to give intimation of cessa- 


tion to the Sarpanch occurring under Sec. 
25 (2), it is the Secretary to the Govern- 
ment, Panchayat Raj Department, who can 
take proceedings under Section 50 as per 
notification (1) contained in G.O, Ms. No. 64 
dated 30th January, 1964. For these rea- 
sons, we are unable to agree with the view 
expressed by Gopalrao Ekbate J., in W.P. 
No. 274 of I960 (Andh. Fra.) and (1966} 
2 Andh WR 249 = (1969 Lab IC 343) and 
by the Division Bench in W1A, No. 36 of 
1966 (Andh. Pra.). We are firmly of the 
opinion that Section 25 (2) and Section 50 
deal with different situations and Section 50 
and the procedure laid down thereunder, 
have no application to a case of cessation 
that occurs under Section 25 (2). 

27. It was then urged by the learned 
counsel for the petitioners, that cessation 
under Section 25 (2) could in any event 
occur only with continuing or future acts 
of failure to hold meetings. It has no ap- 
plication to past acts. This argument suffers 
from an obvious fallacy. It overlooks the 
obvious effect of Section 25 (2), that the 
cessation automatically occurs, on the failure 
of the Sarpanch to hold even a single meet- 
ing within a consecutive period of three 
months, with effect from the date of expira- 
tion of that three months* period. When- 
ever the failure to hold such a meeting takes 
place, cessation also automatically occurs. 
Whether it has happened in the past or 
whether it occurs in the present or whether 
it may occur in the future is immaterial, 
since cessation is an automatic occurrence 
with the failure to hold meetings. 

28. The decision of the Privy Council in 
Board of Trustees of the Maradana Mosque 
v. Mahmud, (1966) 2 WLR 921, relied on 
by the learned counsel in this behalf, ren- 
ders no assistance to their argument. There, 
the Privy Council was construing the words 
“is being so administered in contravention 
of any of the provisions of the Act”. In 
view of the clear wording of the section, the 
Privy Council held that the present tense is 
clear from the section, and, therefore, it does 
not take in past events. Even in that case, 
the Privy Council took care to add that-— 

“This does not mean, of course, that a 
school may habitually misconduct itself and 
yet repeatedly save itself from any Order of 
the Minister by correcting its faults as soon 
as they are called to its attention. Such be- 
haviour might well bring it within the words 
'is being administered*. 

But, the language of Section 25 (2), as we 
have pointed out is altogether different 
and lays down that cessation takes place, 
whenever the failure to hold meetings occurs. 
Therefore, this argument has no merits. 

29. It was next argued that S. 25(2) is 
uncxmstitutional, inasmuch as it is highly 
arbitrary and discriminatory and is, there- 
fore, violative of Art. 14 of the Constitution. 
The learned counsel pointed out that, as 
there are no rules of guidance for enquiry. 
Section 25 (2) confers arbitrary and unbria- 
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led powers on the authority, to terminate 
the office of a Sarpanch. This argument is 
once again vitiated by the fallacy, based on 
the assumption, that the Collector, by his 
notice, terminates the office of the Sarpanch 
under Section 25 (2). As we have pointed 
out more than once, no order of cessation 
is necessary under or contemplated to be 
passed by Section 25 (2). The cessation 
is automatic. The Collector only gives an 
intimation of such cessation. It is thus a 
statutory cessation. No powers in this be- 
half are conferred under this section on any 
authority. Therefore, there is no question 
of any authority exercising arbitrary and un- 
bridled power in this respect. 

30. Absence of any provision for en- 
quiry before cessation was pointed out as 
an indication of arbitrary nature of Section 
25 (2). We see no substance in this con- 
tention. Whether any meeting has been held 
or not is a matter of fact, borne out by the 
record. Section 38 of the Act requires the 
Sarpanch to forward the proceedings of all 
the meetings of the Gram Panchayat, to the 
District Panchayat Officer and to the Pancha- 
yat Samiti, within three days from the date 
of the meeting. These proceedings will 
show, whether any meeting has been held 
or not Generally speaking, there cannot be 
any controversy about this matter. There- 
fore, there is no need for any enquiry, As 
we have stated earlier, if, in any individual 
case, a Sarpanch feels that the circum- 
stances have been misunderstood and that, 
in fact, a meeting has been held under rules 
of fair play, he can seek an enquiry and 
bring it to the notice of the Collector. If 
he mils to satisfy the Collector, he can go, 
in revision, to the Government under Sec- 
tion 232. Thus, there is no need for any 
separate enquiry, in cases contemplated by 
Section 25 (2), unless one is sought by the 
concerned person. 

If an enquiry is sought, the District Col- 
lector cannot refuse it. As the Supreme 
Court held in Radheshyam v. State of 
Madhya Pradesh, AIR 1959 SC 107, “even 
in an administrative action, the State Gov- 
ernment is not absolved from observing the 
ordinary rules of fair play. Even 
where administrative action is taken, 
it may be necessary to give an op- 
portunity to a party to have his say 
before an order is passed. But that is quite 
different from the well-ordered procedure 
involving notice and opportunity of hearing 
necessarily to be followed, before a quasi- 
judicial action open to a writ of certiorari, 
can be takea. The difference lies in the 
manner and the mode of the two proce- 
dures”. If in any individual case, such ordi- 
nary rules of fair play are not observed, the 
affected person may go to the Government 
in revision and if he fails there, he can 
come to this Court in an application under 
Art. 226 of the Constitution. But, this does 
not affect the validity of Section 25 (2), on 
the ground that it does not provide for an 
elaborate enquiry. 


31. It was next urged that the provisions 
of Section 25 (2) are, in any event, highly 
discriminatory. The argument is, that, ac- 
cording to Section 25 (2), a Sarpanch not 
only ceases to be the Sarpanch but also be- 
comes ineligible to be elected as Sarpanch, 
for a period of one year, while in similar 
cases, provided by Secs. 17 to 20, disquali- 
fied members merely cease to hold their 
offices. Thus, the argument runs that the Sar- 
panch is made to incur special disadvantages 
like the penalty under Section 25 (2), wlnle 
members merely cease to hold their office, 
under the other provisions. Before we exa- 
mine the actual merits of this contention, 
we will first state the law on the question 
of discrimination as being violative of Art. 14 
of the Constitution. The Supreme Court 
has, time and again, considered this ques- 
tion, and the law on this aspect of the mat- 
ter is firaily settled and established. In 
Ram Krishna Dalmia v. Justice Tendolkar, 
AIR 1958 SC 538, S. R. Das, C. J., speaking 
for the Court, held that — 

"It is now well established that while 
Art. 14 forbids class legislation, it does not 
forbid reasonable classification for the pur- 
pose of legislation.. In order, however, to 
pass the test of permissible classification 
two conditions must be fulfilled. Namely, 
(i) that the classification must be founded on 
an intelligible differentia which distinguishes 
persons or tilings that are grouped together 
from o tliers left out of the group and (ii) that 
that differentia must have a rational rela- 
tion to the object sought to be achieved by 
the statute in question. The classification 
may be founded on different bases, namely, 
geographical or according to objects or occu- 
pations or the like. What is necessary is 
that there must be a nexus between the 
basis of classification and the object of the 
Act under consideration.” 

The learned Chief Justice proceeded fur- 
ther and observed that — 

“that it must be presumed that the Legis- 
lature understands and correctly appreciates 
the need of its own people, that its laws 
are directed to problems made manifest by 
experience and that its discriminations are 
based on adequate grounds: 

that the Legislature is free to recognise 
degrees of harm and may confine its restric- 
tions to those cases where the need is deem- 
ed to he the clearest:” 

32. In Jyothi Pershad v. Union Territory 
of Delhi, AIR 1961 SC 1602, the Supreme 
Court pointed out that — 

“If the statute itself or the rule made 
under it applies unequally to persons or 
things similarly situated, it would be an in- 
stance of a direct violation of the constitu- 
tional guarantee and the provisions of the 
statute or the rule in question would have 
to be struck down. 

The enactment or the rule might not in 
terms enact a discriminatory rule of law but 
might enable an unequal or discriminatory 
treatment to be accorded to the persons or 
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things similarly situated. This would hap- 
pen when the Legislature vests a discretion 
in an authority, be it the Government or an 
administrative official acting either as an exe- 
cutive officer or even in a quasi-judicial 
capacity by a legislation which does not lay 
down any policy or disclose any tangible or 
intelligible purpose thus clothing the autho- 
rity with unguidea and arbitrary powers 
enabling it to discriminate. 

In such circumstances the very provision 
of the law which enables or permits the 
authority to discriminate, offends the gua- 
rantee of equal protection afforded by Arti- 
cle 14.". 

33. In State of Orissa v. Dhirendranath 
Das, AIR 1961 SC 1715, the Supreme Court 
again pointed out that the question of dis- 
crimination would anse only in cases where 
people or classes affected, are similarly cir- 
cumstanced. 

34. We will now examine, in the light of 
these principles laid down by the Supreme 
Court, whether any discrimination has been 
made under Section 25 (2) as argued by the 
learned counsel. Section 17 lays down that 
no village officer or officer of State or local 
authority shall be qualified for being chosen 
as a member of the Gram Panchayat. Sec- 
tion IS provides for a disqualification of 

ersons convicted of election offences, to 
old any office in a Gram Panchayat for a 
period of five years from the date of con- 
viction. Section 19 (1) deals with disquali- 
fication of candidates, who have been sen- 
tenced by criminal Court to imprisonment 
for certain offences. Section 19 (2) refers 
to disqualifications of persons of unsound 
mind, deaf and mute persons, and lepers, 
insolvents, and those who are interested in 
a contract with the Gram Panchayat, for 
being chosen as members. Section 20 
declares that a member shall cease to hold 
office, if he suffers from any of the disquali- 
fications therein. Clause (k) of Section 20 
reiers to members, w"no absent themselves 
from a meeting of the Gram Panchayat, for 
a period of three consecutive months. It 
was pointed out that under these provisions, 
a person who incurs those disqualifications 
ceases to be a member or ceases to be quali- 
fied for being elected as a member, while 
the Surpanch under Section 25 (2), in addi- 
tion to his ceasing to be the Sarpanch, incurs 
the penalty for one year. But, from a read- 
ing of these provisions of the Act, it is obvi- 
ous that the members are placed in one class 
and the Sarpanch in another. The ohject 
behind the classification is obvious. Mem- 
bers of Gram Panchayats play a less active 
role than the Sarpanch. They meet and 
transact business, only when a meeting is 
called by the Sarpanch. Without any meet- 
ing being convened, the members cannot 
meet. 

That is why a positive duty is cast upon 
the Sarpanch, under Section 25 (1) (b), to 
convene the meetings of the Gram Panchayat 
and the Gram Sabha. He is also enjoined 


to convene at least one meeting of the Gram 
Panchayat every month. If the Gram Pan- 
chayat does not meet, the administration of 
the village affairs by the Gram Panchayat, 
the betterment of which is the very object of 
the Act, will be defeated. The very princi- 
ple behind Panchayat Raj is thrown over- 
board, if the meetings of the Gram Pancha- 
yat are not convened. The function and 
power of calling the Gram Panchayat is con- 
ferred on the Sarpanch and if he fails to 
discharge that function, it would result in 
serious dislocation of the administration of 
the Gram Panchayat. Thus there is a high 
principle involved in the distinction made 
between the powers and functions of the 
Sarpanch and those of the members, especi- 
ally in regard to the holding of the meet- 
ings of the Gram Panchayat. Moreover, 
most of the disqualifications referred to in 
Sections 16 to 20, are incurred by the mem- 
bers or candidates, on account of other rea- 
sons Wee becoming of unsound mind or 
being deaf, mute or a leper. On the other 
hand, the non-holding of a meeting of the 
Gram Panchayat is on account of dereliction 
of the statutory duty on the part of the 
Sarpanch. 

It should be remembered that, under 
Sec, 20, clause (k), a member who absents 
from the meeting of the Gram Pan- 
chayat for three consecutive months, also 
ceases to be a member, just like a Sarpanch 
who fails to hold a meeting in a consecutive 
period of three months ceases to hold his 
office. If a member fails to attend a meet- 
ing, that does not obstruct, generally, the 
Gram Panchayat to meet ana hold its deli- 
berations. The meetings of the Gram Pan- 
chayat will go on, despite the absence of a 
member. Thus, the administration of the 
Gram Panchayat is not seriously affected by 
the absence of a member from the meeting. 
On the other hand, if the meetings of the 
Gram Panchayat themselves are not held, 
the very administration of the affairs of the 
Oram yanduayat wiu *ne 'Drought to a stand- 
still. That is why greater importance is 
naturally attached to the holding of the 
meetings of the Gram Panchayat, For that 
reason, a penalty also is imposed on the Sar- 
panch who fails to hold such meetings. Thus, 
we have no doubt whatever that there is 
no similarity between the members and the 
Sarpanch, in relation to the affairs of the 
Gram Panchayat; that the Sarpanch plays 
a more vital role than the members in tne 
administration of the Gram Panchayat, and 
that, therefore, the distinction therein be- 
tween the members on the one hand and 
the Sarpanch on the other, under Sections 16 
to 25 of the Act, is based upon valid classifi- 
cation, which has a crucial bearing on the 
object of sound Panchayat administration, 
which the Act seeks to achieve. 

35. It was next pointed out that under 
Section 22, an authority is constituted to 
adjudicate upon questions of disqualifica- 
tions of members, while there is no such 
authority to adjudicate upon cessation and 
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penalty incurred under Section 25 (2). 
Apart from the availability of the remedy by 
way of revision under Section 232 to a 
person who has ceased to hold office under 
Section 25 (2), several of the matters which 
lead to disqualifications under Sections 16 
to 20 require investigation and must be 
adjudicated upon, on the basis of evidence 
and material relating to it. That is why 
Section 22 provides that, where an allega- 
tion is made that a particular person has 
become disqualified under any one of the 
provisions, and the concerned member dis- 
putes that allegation, then the question is 
referred to the authority for decision. There 
is, thus, an allegation and denial, which 
must necessarily, be investigated into and 
adjudicated upon, by a competent authority. 
It is for that reason sub-section (2) pro- 
vides for the continuation of the member in 
office pending such decision. It is also im- 
portant to note that the benefit of this en- 
quiry under Section 22 is given to a Sar- 
panch or a Upa Sarpanch also and if he is 
restored by the final order as a member, 
he is deemed to have been restored also to 
the office of the Sarpanch or the Upa- 
Sarpanch, as the case may be. In this class 
of affected persons, there is no distinction 
made between members and Sarpanchas and 
Upa-Sarpanchas, It is only in regard to the 
failure to hold meetings, no enquiry is pro- 
vided for, for the reason we have already 
stated viz., that there is nothing to be en- 
quired into, because the non-holding of the 
meeting is borne out by the proceedings of 
the Gram Panchayat. 

Thus, we see no basis for the argument 
that the provisions of Section 25 (2) are 
discriminatory and, therefore, violative of 
Art. 14. There is nothing in the following 
decisions, relied on by the learned counsel 
for the petitioners, which would in anyway 
detract from the view we have expressed. 
State of West Bengal v. A. A. Sarkar, 1952 
SCJ 55 = (AIR 1952 SC 75); AIR 1961 SC 
1715; Suraj Mall Mohta and Co. v, Visva- 
natha Sastri, 1954 SCJ 611 = (AIR 1954 
SC 545); William Truax v. Michael Corrigan, 
(1921) 66 Law Ed 254 (U.S. Supreme Court 
Reports); Ram Dial v. State of Punjab, AIR 
1965 SC 1518; and AIR 1959 SC 107. In 
all these decisions, what was emphasised is, 
that the problem of equal protection clause 
is one of classification and drawing the line 
and that such classification must be based 
on reasonable and substantial basis. In 
AIR 1965 SC 1518, one section of the Pun- 
jab Municipalities Act was struck down, as 
violative of Art. 14, because it discriminated 
between members similarly situated. These 
decisions, therefore, do not render any assist- 
ance to the contention of the petitioners 
that there is undue discrimination made by 
the Act between members and Sarpanch of 
the Gram Panchayat, We, therefore, reject 
this argument. 

36. The next point that was argued was 
that Section 25 (2) is violative of the peti- 


tioners’ rights under Art. 21 of the Consti- 
tution. Article 21 is in the following terms: 

“No person shall be deprived of his life 
or personal liberty except according to pro- 
cedure established by law.” 

One would understand by the words “de- 
prived of his life” occurring in this Article 
in conjunction with “Personal liberty”, as 
referring to danger to fife, like sentence of 
death, etc. But, Shn P. A. Choudary con- 
tended that Tife does not mean merely 
‘animal fife’ but includes status in life. The 
office of Sarpanch, according to them, comes 
within the scope of the word life’, as oc- 
curring in Art, 21. In support of this con- 
tention reliance was placed upon the deci- 
sion in In re Sant Ram, AIR I960 SC 932, 
wherein the Supreme Court held that the 
word life’ does not include livelihood’. This 
decision, instead of helping the learned advo- 
cate’s construction of the word life’, is 
opposed to it. It certainly excludes a very 
important ^ aspect of human existence, viz., 
livelihood’ from the meaning of the word 
life’ in Art. 21. 

37. Reliance was next placed upon 
another decision of the Supreme Court in 
Kharak Singh v. State of Uttar Pradesh, AIR 
1963 SC 1295, wherein the following obser- 
vation of Field J., explaining the scope of 
the words life’ and liberty’, which occur in 
the fifth and fourteenth amendments to the 
U. S, Constitution was extracted. By the 
term life’ it is meant: 

“Something more than mere animal exist- 
ence. The inhibition against its deprivation 
extends to all those limbs and faculties by 
which life is enjoyed. The provision equally 
prohibits the mutilation of the body by the 
amputation of an arm or leg, of the putting 
out of an eye, or the destruction of any other 
organ of the body through which the soul 

communicates with the outer world " 

' 38. The Supreme Court itself, in that 
decision, had no occasion to deal with the 
scope of the word ‘life” and it was only 
construing the scope of the words “personal 
liberty”. Therefore, that decision does not 
render any assistance to the learned counsel’s 
argument. The observations of Field J., 
extracted therein, clearly refer to a life in 
a human body and only says that the life 
can be affected by mutilation of the body, 
by the amputation of an arm, or leg, or the 
destruction of any other organ of the body, 
because it is through these limbs that a 
human being maintains contacts with his 
surroundings and the outer world. 

39. The decisions relied on by the learn- 
ed counsel in Robert T, Meyer v. State of 
Nebraska, (1923) 67 Law Ed 1042 (U.S. 
Supreme Court Reports) and Spottswood 
Thomas Bolling v. Melvin Sharpe, (1954) 98 
Law Ed 884 (U. S. Supreme Court Reports) 
deal only -with the word “liberty” and do 
not throw any light on the meaning of the 
word “life”. There is thus no support to 
the extraordinary construction that the learn- 
ed counsel for the petitioner seeks to place 
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on the word “life” occurring in Art. 21. We 
cannot accept that the word “life” in Art. 21 

[ takes in its scope, matters, like individual 
status enjoyed by a person. This argument 
must be rejected, 

40. It was also urged that the Collectors, 
who gave notices to the petitioners, are not 
duly authorised to issue them. This stand 
is wholly incorrect. We have already re- 
ferred to Notification III in G.O- Ms. 
No. 64 dated 30th January, 1964 and Memo. 
No. 3490 dated 16-1-1965, By the said 
notification HI, the Governor of Andhra Pra- 
desh, exercising his powers under clause 5 
of Section 2 of the Act, authorised the Dis- 
trict Collectors to exercise and discharge the 
powers and duties of the Commissioner, in 
regard to all Gram Panchayats, situated in 
their respective jurisdictions, under the 
provisions of the Act specified in Schedule 
thereto. Then, under the Memorandum 
dated 16-1-1965, the Collectors were autho- 
rised to intimate those Sarpanchas about 
their disqualification and cessation of office, 
who failed to hold a meeting in a consecu- 
tive period of three months and to take 
action to fill up the casual vacancy. There 
is, therefore, no doubt that the Collectors are 
duly authorised in this behalf. 

41. Thus, we find no force in any of the 
contentions of the learned counsel for the 
petiboners, questioning the validity of Sec- 
tion 25 (2) of the Act, the cessation of 
office that is incurred under Section 25(2), 
and the intimation given by the Collectors 
to the petitioners, of such cessation. 

42. This apart, the learned Government 
Pleader also contended that the cessation of 

1 office under Section 25 (2) is a purely 
administrative event and the intimation given 
by the Collector is an administrative pro- 
ceeding wholly unconcerned with any judi- 
cial procedure. It was, therefore, his con- 
tention that neither the cessation of offiee 
nor the intimation given by the Collector is 
amenable to a writ of certiorari. This con- 
tention appears to be well founded. The 
Supreme Court laid down in AIR 1959 SC 
107 that— 

‘Even where administrative action is taken 
it may be necessary to give an opportunity 
to a party to have his say before an order 
is passed. But that is quite different from 
the well-ordered procedure involving notice 
and opportunity of hearing necessarily to 
be followed before a quasi-judicial action 
open to a writ of certiorari can be taken. 
The difference lies in the manner and the 
mode of the two procedures. For the 
breach of the rules of fair play in taking ad- 
ministrative action a writ of certiorari will 
not lie.” 

43- In Province of Bombay v. KushaJdas, 
AIR 1950 SC 222, the Supreme Court laid 
down that— 

“When the executive authority has to 
form an opinion about an objective matter 
as a preliminary step to the exercise of a 
certain power conferred on it, the determi- 


nation of the objective fact and the exercise 
of the power based thereon are alike mat- 
ters of an administrative character and are 
not amenable to the writ of certiorari ” 

In the present cases, as we have already 
stated, there is not even a need of a formal 
order of any authority, before cessation of 
office happens under Section 25 (2). Even 
supposing that the Collector has to form an 
opinion, as to whether at least one meeting 
has been held in a consecutive period of 
three months, it is only a matter of adminis- 
trative character and is not amenable to a 
writ of certiorari. 

44, The teamed Government Pleader 
next urged that even a writ of mandamus 
cannot be issued as there is no legal right 
in the petitioners and any corresponding 
duty cast on the appropriate authority 
which have been violated in this case. What 
all Section 25 (2) provides for is that a 
Sarpanch ceases to bold office on nis failure 
to discharge the statutory duty of holding 
at least one meeting, in a consecutive period 
of three months. Cessation takes place 
automatically on the failure occurring and 
there is no right conferred on the delinquent 
Sarpanch and any corresponding duty cast 
on any authority in respect thereof. We, 
therefore, see considerable force in this con- 
tention of the learned counsel for the res- 
pondents. Nevertheless, it would be a differ- 
ent matter if the ordinary rules of fair play 
have not been observed. As the Supreme 
Court observed in AIR 1959 SC 107, even 
in taking an administrative action, the State 
Government is not absolved from observing, 
the ordinary rules of fair play. If a Sar- 
panch feels aggrieved, that he has had no 
opportunity of explaining that default has 
not occurred in holding meetings, he can 
seek an opportunity to explain the matter 
before the District Collector. If that oppor- 
tunity is denied to him, it is open to him 
to carry the matter in revision to the Gov- 
ernment under Section 232. In individual 
cases, this Court can review, under Art 228 
of the Constitution, whether ordinary rules 
°f fair play have been observed or not in 
the first instance or in the revision before 
the Government, We are rof the opinion 
that a Sarpanch who feels aggrieved of the 
cessation, cannot otherwise invoke the juris- 
diction of this Court under Art. 220. 

45. We will now proceed to consider, in 
the light of the above observations, the 
different writ petitions that are now before 
us. 

W.P. No. 161 of 1965. 

46 . In this writ petition, the petitioner 
faffed to hold meetings of the Gram Pancba- 
yat from 1-7-1964 to 17-II-I964, As the 
counter-affidavit discloses, the petitioner re- 
quested the District Panchayat Officer to 
hold an enquiry. That officer, after issuing 
a notice to the petitioner on 6-12-1964, held 
an enquiry on 16-12-1964. in the Gram 
Panchayat office itself. The enquiry was 
conducted in the presence of the petitioner 
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and the statements of the members who 
were present were also recorded. The sig- 
nature of the petitioner on these statements 
was also taken. On this enquiry, it was 
found that no meeting was held for a con- 
siderable period of three months. It does 
not appear from the petitioner’s affidavit 
that he has sought any further enquiry from 
the Collector nor has he preferred any revi- 
sion to the Government. It is clear that 
the rules of fair play have been observed in 
this case and that there is no ground made 
out for our interference under this writ 
petition. The writ petition is accordingly 
dismissed. 

W.P, No. 250 of 1965. 

47. The petitioner in this case did not 
convene any meeting in the three succeeding 
months after 13-8-1964. The District Pan- 
chayat Officer, during his inspection of the 
Gram Panchayat on 18-1-1965, detected this 
non-compliance with the mandatory duty 
cast on the Sarpanch. The officer also noted 
that fact in the minutes book. Further, it 
was stated in the counter-affidavit that — 

“It would have been open to the peti- 
tioner to approach the first respondent and 
put forth nis case soon after the District 
Panchayat Officer has noted down in the 
minutes book.” 

However, the petitioner did not seek any 
such opportunity. Nor has he carried the 
matter in revision to the Government. If 
he thinks that he has got any representation 
to make in this behalf, he could have ap- 
roached the Collector. But, he did not 
o so. It is open to him to prefer a revi- 
sion if he is so advised to the Government. 
We do not see any scope in this case to 
find that rules of fair play have not been 
observed. There is, therefore, no ground 
made out for our interference. The writ 
petition is accordingly dismissed. 

W. P. No. 628 of 1965. 

48. In W, P. No. 628 of 1965, as the 
counter-affidavit discloses, the petitioner him- 
self had admitted in his statement during 
the enquiry made by the Divisional Pancha- 
yat Officer on 29-3-1965, that he had not 
conducted any meeting during the period 
from 12-10-1964 to 25-2-1965. In that state- 
ment he had not mentioned anything about 
his absence from the village and about hand- 
ing over of records to the Upa-Sarpanch and 
reporting the same to the Panchayat Samiti, 
Jangaon. 

It is obvious that there was an enquiry held, 
whereat the petitioner was personally pre- 
sent and made a statement, admitting the 
fact of non-convening a meeting for three 
months. He also produced the Minutes 
Book before the Divisional Panchayat Offi- 
cer. The petitioner has not preferred any 
revision to the Government. There is thus 
absolutely no ground for our interference 
in this case. The writ petition is, therefore, 
dismissed. 
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W. P, No. 1854 of 1965. 

49. In this writ petition, the petitioner 
himself admitted before the Additional Ex- 
tension Officer for Panchayats, Cheepuru- 
palli, on 20th September, 1965, that he had 
not convened any meeting of the Gram Pan- 
chayat during the months bom June to the 
end of September, 1965, He also admitted 
that he had handed over the Minutes Book 
and the agenda book of the Gram Pancha- 
yat to the officer on that day. In the 
light of this admission, it is clear that the 
petitioner had ample opportunity to present 
his case before the Inspecting Officer. It 
now transpires that he has subsequently 
brought into existence some new minutes 
books, apart from those which he had hand- 
ed over to the Inspecting Officer on 20th 
September, 1965. The latter books cannot 
be obviously accepted in view of the state- 
ment made by the petitioner. He did not 
seek any further opportunity to represent his 
case hefore the Collector nor has he pre- 
ferred any revision. We do not, therefore, 
think it a proper case where we can inter- 
fere. The writ petition is accordingly dis- 
missed. 

W. P. No. 368 of 1966. 

50. The petitioner had failed to conduct 
the meetings of the Gram Panchayat from 
14-8-1964 to 24-12-1964. The' Divisional 
Panchayat Officer, Narayanpet, examined the 
minutes book and reported the failure to the 
Collector. In fact, the petitioner did not 
any time dispute this fact. He also availed 
himself of the opportunity of filing a petition 
before the Government, obviously under Sec- 
tion 232 of the Act. Even in that petition 
he did not dispute the fact that he had not 
held the meetings, Therefore, there are 
absolutely no merits in this writ petition and 
we dismiss it. 

W. P. No. 1231 of 1966. 

51. The petitioner in this case did not 
convene any meetings of the Gram Pancha- 
yat from February, 1966 to July, 1966. The 
Extension Officer of Panchayats inspected 
the Panchayat, its office, and the minutes 
book. The counter-affidavit discloses that 
the petitioner manipulated, in order to cover 
up his failure to hold the meetings, a fresh 
minutes book after the receipt of the pro- 
ceedings of the Collector. It is manifest 
from the minutes book maintained by him, 
that no business was transacted by the Pan- 
chayat and that the petitioner had obtained 
signatures of the members leaving space 
without transacting any business of the Pan- 
chayat to cover up default. His case that 
the Extension Officer had taken away the 
earlier minutes book is patently false. If he 
had really convened any meeting, 
as shown in the new minutes book, 
he could have forwarded its pro- 
ceedings to the District Panchayat Officer 
and to the Panchayat Samithi, as required 
by Section 38 of the Act. But he did not 
do so. This fact clearly establishes that no 
meeting was actually convened. This writ 
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petition has "been filed on the issuance of 
the proceedings of the District Collector. 
No revision has been filed before the Gov- 
ernment Under the circumstances, we 
hold that there are no merits in this writ peti- 
tion and dismiss it. 

\V. P. No. 1278 of 1960: 

52. The petitioner failed to convene the 
meetings of the Pancbayat from 20th of 
March, 1966 to 5th July, 1960. The second 
respondent viz., the Divisional Panchayat 
Officer, Warangal inspected the Panchayat 
and made enquiry. The petitioner made a 
statement before him admitting his failure 
to hold the meetings. The Minutes Book 
also was produced Before the second respon- 
dent and it clearly show’s that no meeting 
was held. The petitioner did not seek any 
further opportunity either before the Collec- 
tor or by preferring a revision to the Gov- 
ernment. He has filed this writ petition on 
receiving the proceedings of the Collector 
without availing himself of the remedies 
open to him. It was open to him to file a 
revision petition before the Government, of 
which opportunity he did not avail himself. 
The writ petition has, therefore, no merits 
and is dismissed. 

W. P. No. 13S5 of 1968: 

53, to this case the District Panchayat 
Officer inspected the office and the records 
of the Gram Panchayat on 8-7-1983 and found 
out that no meetings of the Gram Panchayat 
had been held from 29-8-1965 till the date 
of inspection. The present contention of the 
petitioner that he had held some meetings 
during that period, cannot be accepted, be- 
cause he did not forward the proceedings 
of any such meeting, as he was required to 
do under Section 38 of the Act He availed 
himself of the remedy by way of revision to 
the Government. The Government dismiss- 
ed the revision petition. Obviously the entire 
records including the Minutes book were 
thoroughly examined by the District Pancha- 
yat Officer. It is alleged by the respon- 
dents that the petitioner has concocted a 
new Minutes book. That allegation seems 
to be correct, in view of the absence of any 
intimation of these proceedings to the Dis- 
trict Panchayat Officer and to the Pancha- 
yat Samithi. We, therefore, dismiss this Writ 
Petition. 

W. P. No. 1868 of 1967: 
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before the District Pancbayat Officer, ad- 
mitting that he did not conduct the meetings 
after the Budget meeting held in March, 
1967, owing to his pre-occupations and per- 
sonal affairs. It was on the basis of this 
enquiry and a dmi tted failure on the part of 
the petitioner, the District Panchayat Offi- 
cer reported the matter to the Collector. 
Thereupon, the Collector issued the impugn- 
ed intimation to die petitioner, that he had 
ceased to be the Saipanch, His ill-health 
could not be true because, it appears, from 
the counter affidavit, that he had attended 
the General Body meeting of the Panchayat 
Samithi, of which he was a member, on 
22nd June, 1967. to view of the facts stated 
above, the contention of the petitioner, 
that he had no proper opportunity cannot be 
accepted. Besides, he has not chosen to pre- 
fer any revision to the Government, The 
writ petition has, therefore, no merits and It 
is, therefore, dismissed. 

W. P. No. 3268 of 1967: 

55. The allegation against the petitioner 
is that he did not hold any meeting of the 
Gram Panchayat after 28-3-1967. But In 
his statement before the inspecting Officer 
made on 25-8-1967, he stated that lie had 
called for a meeting on 24-6-1967, which was 
neither attended nor presided over by him 
and that the proceedings were not recorded 
in the minutes book. It is contended for 
the respondent, that such a proceeding did 
not tantamount to holding a meeting as 
required by Section 25 (2). The matter was 
sent to the Government for clarification. The 
Government expressed the view, by its 
memorandum dated 30th October, 1967, 
that it was not holding a meeting within the 
meaning of Section 25 (2). It was only 
after receiving the Government’s memoran- 
dum, the Collector issued the intimation 
which is now impugned in this writ petition, 
to these circumstances, the petitioner can- 
not complain of lack of opportunity to ex- 
plain his case. He had his toll say in the 
matter. We do not, therefore, see any 
merits in this writ petition, which we dis- 
miss. 

. 56. The respondents will have their costs 
m all these writ petitions. Advocates fee 
Rs. 50 in each case. 

Order accordingly. 


54. The petitioner seeks to explain the 
failure to hold meetings of the Gram Pancha- 
at in a consecutive period of three months, 
y stating that he had been absent from his 
village from 15-6-67 to 14-7-1967, for taking 
medical aid and that, therefore, he had dele- 
gated his powers and functions to the Upa- 
Sarpaneh on 15-6-1967. There was no meet- 
ing of the Gram Panchayat on 14-6-1967 
and there was no such resolution passed to 
that effect. The District Panchayat Officer 
visited the village on 6th August, 1967 and 
inspected the office. He recorded the state- 
ments of the Petitioner and the Panchayat 
Cleik. The petitioner made a statement 
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The suit was for a permanent injunction 
restraining the several defendants from inter- 
fering with the plaintiffs enjoyment of pro- 
perties mentioned in Schedules ‘A’, T3’ and 
G in the plaint. ‘A' schedule properties 
were in Nizamabad District while ‘B’ and 
‘G schedule properties were in Guntur Dis- 
trict. Plaintiff claimed the properties as the 
heir of his adoptive father Kutumba Rao, as 
also under a Will by the said Kutumba Rao. 
Defendants 1 to 4 were residents of Sri 
Nagar in Nizamabad District and Defen- 
dants 5 and 6 were residents of Mulekalur, 
Guntur District. A single suit was laid for 
all the above properties and against all the 
defendants vaguely alleging that all the 
defendants conspired together and with a 
common unlawful intention were trying to 
cause obstruction to the enjoyment of the 
plaintiffs properties. Defendant 4 filed this 
application under S, 24 of Civil P. C. for 
transfer of the suit from Guntur Court to 
Nizamabad Court alleging that the suit was 
laid at Guntur with the only object of 
harassing that defendant. She claimed ‘A’ 
schedule properties to be her own and that 
they were in her possession and enjoyment. 
She also alleged that Defendants 5 and 6 
had no interest whatever in the properties at 
Guntur and that they were plaintiffs friends 
impleaded with the only object of investing 
the Guntur Court with jurisdiction, which 
it did not have. The application was op- 
posed by the plaintiff and Defendants 5 and 

Held that in the circumstances of the case 
the suit ought to be transferred from Nara- 
saraopet Court to the Court of District 
Munsif at Bodhan in Nizamabad District. 

(Para 9) 

A plea that since the defendant-applicant 
had alleged that the Court at Narasaraopet 
had no jurisdiction to try the suit, the suit 
could not be transferred from that Court, 
was overruled. The language of Section 24 
of Civil P. C. is very wide and there are no 
restrictions or impediments in the way of the 
High Court exercising the power of transfer 
merely because there is a dispute regarding 
jurisdiction. (1885) 13 Ind App 134 (PC) and 
(1881) ILR 6 Cal 30, Dist.; AIR 1932 Sind 
215 and AIR 1955 Mys 115, Diss.; AIR 1934 
All 569 and AIR 1955 Nag 44, Rel. on, 

(Paras 7 and 8) 


Cases Referred: Chronological 

(1955) AIR 1955 Mys 115 (V 42) = 
ILR (1955) Mys 330, Krishnaji Rao 
v. Gokuldas 

(1955) AIR 1955 Nag 44 (V 42) = 
ILR (1955) Nag 36; K. L, Daftary 
v. K. L. Dube 

(1940) AIR 1940 Oudh 164 (V 27) = 
ILR 15 Luck 619, Kanhaiya Lai 
v. Hamid Ali 

(1934) AIR 1934 All 569 (V 21) = 
1934 All LJ 345, Narain Das v. 
Khunni Lai 

(1932) AIR 1932 Sind 215 (V 19) = 
26 Sind LR 277, Gangumal v. 
Nanikaram 


Paras 
5, 6 
7 
5, 6 
7 

5, 6 


(1885) 13 Ind App 134 = ILR 9 All 

191 (PC), Leagard v. Bull 5 

(1881) ILR 6 Cal 30, Peary Lall 

Mozoomdar v, Komal Kishore 

Dassia 5, 6 

^ Venkatesh Wadki, for Petitioner; A. V. 
Krishna Rao (for No. 1), J. V Suryanarayana 
(for Nos. 7 and 8), R, Narasimha Reddy (for 
No. 6), for Respondents. 

ORDER : The 4th defendant in O. S. 
No. 305/1967 on the file of the Court of 
District Munsif of Narasaraopet in Guntur 
District seeks a transfer of the suit to the 
Court of District Munsif of Bodhan in 
Nizamabad District The suit is laid by 
the plaintiff for a permanent injunction 
restraining the several defendants from inter- 
fering with the plaintiffs enjoyment of the 
properties mentioned in the A, B and C 
schedules annexed to the plaint. A sche- 
dule properties are lands situated in Jakora 
village in Nizamabad District while B and 
C schedule properties are a house and house 
site situated in Mulakalur and Chimalamani 
in Guntur District. The plaintiff claims that 
he is entitled to all the properties as the 
heir of his adoptive father Kutumba Rao, as 
also under a will executed by the said 
Kutumba Rao. Defendants 1 to 4 are stated 
to be residents of Sri Nagar in Nizamabad 
District while defendants 5 and 6 are resi- 
dents of Mulakalur in Guntur District, A 
single suit is laid in respect of all the pro- 
perties and against all the defendants by 
making the vague allegation “All the defen- 
dants conspired together and with a common 
unlawful intention are trying to cause 
obstruction to the enjoyment of the plaintiff 
of his properties.” 

2. The fourth defendant has filed a 
written statement claiming that 'A’ schedule 
properties belong to her and are in her 
possession and enjoyment. She alleges that 
the 5th and 6th defendants have no interest 
in any of the suit properties, that they are 
friends of the plaintiff and that they are im- 
pleaded in the suit merely to invest the 
Narasaraopet Court with jurisdiction. It is 
stated in Para. 4 of the written statement: 

“4. He filed this suit with false and frivo- 
lous allegations by adding B and C sche- 
dule undisputed properties and adding defen- 
dants 5 and 6, his own friends with a view 
to create jurisdiction to this Court, and with 
ulterior object of putting defendants 1 to 4 
to great inconvenience. The real dispute 
relates to A schedule properties which are 
situated in Banswada taluk of Nizamabad 
district. So this Court cannot have terri- 
torial jurisdiction to try this suit,” 

In Para. 8 it is stated : 

“This Court will not have pecuniary and 
territorial jurisdiction also.” 

3. The fourth defendant has filed the 
present . application for transfer contending 
that since the A schedule properties are 
situated in Nizamabad District and the suit 
is one for a permanent injunction, con- 
venience of parties and witnesses requires 
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that it should be tried in the Court oE Dis- 
trict Munsif, Bodhan. It is averred that 
the suit is laid in the Court at Narasaraopet 
only for the purpose of harassing the peti- 
tioner. It is also stated that defendants^ 5 
and 6 are not really interested in the plaint 
*B’ and ‘C’ schedule properties and that thejj 
have been impleaded in the suit and T3' 
and ‘C schedule properties have been in- 
cluded not because oE any dispute but 
merely to invest the Narasaraopet Court 
with jurisdiction. 

4. The application is opposed by the 
plaintiff and defendants 5 and 6, Curiously 
enough, the plaintiff in his affidavit states 
that defendants 5 and 6 are interested in ‘B’ 
and ‘C schedule properties. Plaintiff also 
claims that since he is relying on a wall 
executed in his favour at Mulakalur it is 
necessary to examine several witnesses from 
Mulakalur and therefore convenience re* 

g uires that the suit should be tried in 
iuntur District. He also claims that as 
arbiter litis the choice of forum is his. 

5. Sri A. V. Krishna Rao, learned Coun- 
sel for the plaintiff also raises a preliminary 
objection that the application under Sec. 24 
is not maintainable at the instance of the 
petitioner who has raised an objection re- 
garding the jurisdiction of the District Mun- 
sifs Court, Narasaraopet He contends that 
Section 24 empowers the High Court or the 
District Court to transfer a case from one 
competent Court to another competent 
Court, but does not empower the High Court 
or the District Court to transfer a suit insti- 
tuted in a Court which has no jurisdiction 
to entertain it. He submits that the defen- 
dant having raised an objection to the com- 
petency of the District Munsif s Court, 
Narasaraopet to entertain the suit, he can- 
not now seek a transfer of the suit from 
that Court to a competent Court. He relies 
upon the well known case of Ledgard v. 
Bull, (1885) 13 Ind App 134 (PC), Peary 
ball Mazoomdar v. Komal Kisnore Dassia, 
(1881) ILK 6 Cal 30, Gangumal v. Nanika- 
rara, AIR 1932 Sind 215; Kanhaiya Lai v. 
Hamid Ali, AIR 1940 Oudh 164 and 
Krishnaji Rao v. Gokuldas, AIR 1955 Mys 
115. 

The facts in (1885) 13 Ind App 134 (PC), 
were that the plaintiff instituted a suit in 
the Court of a Subordinate Judge for 
damages for an alleged infringement of cer- 
tain exclusive rights secured to him by three 
Indian patents. S. 22 of the Patents Act ex- 
pressly provided that such a suit could be 
laid only in the Court of the District Judge. 
The defendant filed a written statement 
objecting to the jurisdiction of the Subordi- 
nate Judge to entertain the suit. Realising 
that uie Court of Subordinate Judge had 
no jurisdiction to entertain or try the suit 
the plaintiff made an application to the 
District Court, in which the defendant also 
joined to transfer the suit to the file of 
the District Court. The District Court ac- 
cordingly transferred the suit to its own 
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file and tried it. Their Lordships oE the 
Privy Council held that the first essential 
step for the maintenance of a suit was its 
due institution and as the suit could not be 
duly instituted in the Court of Subordinate 
Judge, the transference of the suit to the 
District Court was equally incompetent. 
Their Lordships also pointed out that the 
parties could not by their mutual consent 
convert an incompetent suit into a proper 
judicial process. This case is really of no 
assistance because it was a case where the 
lack of jurisdiction of the Subordinate Judge 
to entertain the suit was patent and admit- 
ted and the order of transfer was itself made 
to get ever the plea of jurisdiction. 

G. In (1881) ILR 6 Cal 30, an appeal 
was filed inadvertently in the Court which 
had no jurisdiction to entertain it, but where 
it could more conveniently be heard. When 
it was realised that the Court had no juris- 
diction to hear the appeal the appellant 
filed an application in the High Court to 
issue a rule authorising the Court to hear 
the appeal. The learned Judges of the 
Calcutta High Court held that they had no 
power to authorise any Court to assume 
Jurisdiction to receive and hear an appeal 
contrary to the usual course prescribed by 
the Code, They observed that they had 
power under Section 25 of the Code of Civil 
Procedure to direct the transfer of an ap- 
peal only from a Court having Jurisdiction 
to receive and try it. The learned Judges 
did not lay down the proposition that as 
soon as an objection is raised regarding the 
jurisdiction of a Court to try a suit no ap- 
plication for transfer of the suit from that 
Court is competent. This case also is of 
no assistance to the plaintiff. 

In AIR 1940 Oudh 164, there is nothing 
in the judgment to support the contention of 
the p laintiff in the present case. In fact the 
present question never arose there as the 
suit had gone to trial without objection. The 
observations “we are therefore of opinion 
that so far as Section 24 Civil P. C. is con- 
cerned there is no reason to make a distinc- 
tion between lack of inherent jurisdiction 
and lack of any other kind of jurisdiction in 
a Court trying the suit” do not assist the 
plaintiff in any manner. However, the cases 
of AIR 1932 Sind 215 and AIR 1955 Mys 
115, are directly in point and they do lay 
down that it is not open to a defendant to 
contend that a particular Court has no 
jurisdiction to entertain a suit and at the 
same time ask for a transfer of the case to 
some other Court. The learned Judges lay 
down such a rule, but the principle on which 
they base such a rule is not clear from the 
reports of the cases. It could not be on the 
principle that there can be no transfer of a 
suit from a Court which is incompetent to 
entertain the suit because there was neither 
decision that the suit was incompetent nor 
was it common ground that the suit was 
incompetent. It could not also be on any 
principle of estoppel because it could not 
possibly be said that the plaintiff has been 
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misled into doing something -which he would 
not have otherwise done. I am therefore 
reluctant to follow these two authorities. 

7. The language of Section 24 Civil P. C. 
is very wide and there are no restrictions or 
impediments in the way of the High Court 
exercising the power of transfer merely be- 
cause there is a dispute regarding jurisdic- 
tion. In Narain Das v, Khunni Lai (AIR 
1934 All 569), Iqbal Ahmad, J. held that 
where the objection to the jurisdiction of a 
Court to entertain a suit is not patent or 
is not admitted, the power of the High 
Court to transfer a suit is untrammelled by 
any conditions and it is not necessary for 
the Court before making an order of trans- 
fer, to enter into the vexed and troublesome 
question of jurisdiction of the Court in which 
the suit was instituted. In K. L. Daftary v. 
K. L. Dube, (AIR 1955 Nag 44), Sen, J„ 
held that the power of transfer vested in 
the High Court is not fettered by any condi- 
tions and that there is no bar to the exer- 
cise of power under Section 24 of the Code 
merely Decause there is a dispute on the 
question of jurisdiction. Sen, J. also referred 
to the observations of Bose, J. in an unre- 
ported case where transferring a suit pend- 
ing in the Akola Court to a Court at Wardha 
even though there was a dispute regarding 
the jurisdiction of the Akola Court, the 
learned Judge had observed : 

"Taking this into consideration plus the 
fact that the Wardha Court undoubtedly 
has jurisdiction while that of the Akola 
Court is problematical, I direct of my own 
motion that the case be transferred to the 
Wardha Court under Sec. 24, Civil P. C.” 

8. I prefer to follow the view taken by 
Iqbal Ahmad, J., Sen, J. and Bose, J., to 
the view taken by the Sind and the Mysore 
Courts. Accordingly I overrule the preli- 
minary objection raised by Sri A. V. Krishna 
Rao. 

9. On the merits I have no doubt that 
the suit has been instituted in the Court at 
Narasaraopet merely with a view to harass 
the 4th defendant and to gain an unfair 
advantage, The A schedule properties are 
situated in Nizamabad District, the suit is 
one for a permanent injunction and the main 
question will necessarily be regarding posses- 
sion of the properties. There appears to be 
considerable substance in the allegation of 
the 4th defendant that the AB’ and ‘C’ sche- 
dule properties have been included in the 
suit and the 5th and 6th defendants have 
been impleaded as parties to the suit merely 
with a view to give jurisdiction to the Court 
at Narasaraopet. 

There is also no substance in the conten- 
tion that the plaintiff has to prove the wall 
which is stated to have been executed at 
Mulakalur within the jurisdiction of the 
Court at Narasaraopet because, will or no 
will, the plaintiff is still the heir of late 
Kutumba Rao, his adoptive father. O. S. 
No. 305/196 1 on the file of the District 


Munsifs Court - Narasaraopet is, therefore' 
directed to be transferred to the Court of 
the District Munsif, Bodhan for trial and 
disposal according to law. The petitioner is 
entitled to his costs. Advocate’s fee Rs. 100. 

Petition allowed. 
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Commissioner of Expenditure Tax, Andhra 
Pradesh, Hyderabad, Applicant v. Sri S, R. 
Y. Sivarama Prasad Bahadur, Respondent. 

Case Referred No. 15 of 1965, D/- 19-11- 
1968, referred by Income-Tax Appellate 
Tribunal, Hyderabad, D/- 30-1-19657 

(A) Hindu Law — Impartible estate — 
Incidents of — Right of junior members for 
maintenance is governed by Custom — Income 
of estate is not joint family income — 
(Tenancy Laws — Madras Impartible Estates 
Act (2 of 1904), S. 4). 


The following principles concerning the 
impartible estates may be taken to be settled 
by decisions. Impartibility is essentially a 
creature of custom. The junior members 
of a joint family in the case of ancient im- 
partible joint family estate take no right in 
the property by birth and therefore have no 
right of partition having regard to the very 
nature of the estate that it is impartible. 
Secondly, they have no right to interdict 
alienations by tbe head of the family either 
for necessity or otherwise. This is subject 
to Section 4 of the Madras Im- 
partible Estates Act in the case of impartible 
estates governed by the said Act. The right 
of junior members of the family for main- 
tenance is governed by custom and is not 
based upon any joint right or interest in 
the property as co-owners. The income of 
the impartible estate is the individual in- 
come of the holder of the estate and is not 
the income of the joint family. To this ex- 
tent, the general law of Mitakshara appli- 
cable to joint family property has been 
modified by custom and an impartible estate, 
though it may be an ancestral joint family 
estate is clothed with the incidents of self- 
acquired and separate property to that ex- 
tent. The only vestige of the incidents of 
joint family property which still sticks on to 
the joint family impartible estate is the right 
of survivorship which, of course, is not in- 
consistent with the custom of impartibility. 
For the purpose of devolution of the pro- 
perly, the property is assumed to be joint 
family property and the only right which a 
member of the joint family acquires by birth 
is to take the property by survivorship, but 
be does not acquire any interest in the pro- 
perty itself. (1888) ILR 10 All 272 (PC) 
and (1899) ILR 22 Mad 383 (PC) and AIR 
1918 PC 81 and AIR 1921 PC 62 and AIR 
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1932 PC 216 and AIR 1954 Mad 5 and 
AIR 1941 PC 1 and AIR 1942 PC 3, FolL 

(B) Expenditure Tax Act (1857), Ss. 4 _(i)> 
4 (ii), 19 and 2 (g) (ii) (b) — Assessee’s im- 
partible estate vested in Government under 
Estates Abolition Act — Compensation pay- 
able to coparceners as sharers — Coparcener 
takes his share of compensation absolutely 
— ■ Expenditure by assessee’s s on for his 
foreign education, not includible in expendi- 
ture of the family — Son sharing in the 
compensation money is not a dependent 
under Section 2 (g) (ii) (b) — Neither provi- 
sion under Sec. 4 (U) nor that under S. 4 

(i) applicable — (Tenancy Laws — Madras 
Estates (Abolition and Conversion into Ryot- 
wari) Act (26 of 1948), Ss. 45 ( 2 ) ( a ), 45 (6), 
4-1 and 49 — Compensation payable on 
vesting — ■ Share of compensation money is 
individual and absolote property of the 
sharer). 

The Expenditure Tax Officer assessed the 
Rajah of Challapalli to expenditure tax treat- 
ing the expenses incurred by one of his sons 
Malhkarjuna, for his education abroad, as 
expenditure of the assessee’s family for the 
relevant years. The assessee was the holder 
of an impartible estate within the meaning 
of Madras Impartible Estates Act which 
vested in the Government of Madras under 
the Estates (Abolition and Conversion into 
Ryotwari) Act As a result of such vesting, 
the Government of Madras was under a 
liability to deposit certain amounts of com- 
pensation with the Estates Abolition Tribu- 
nal and these amounts were payable to such 
persons and in such manner as was pres- 
cribed under the Abolition Act and its Rides. 
The assessee contended that by virtue of 
sub-section (6) of Sec. 45 of the Abolition 
Act, the compensation amount was payable 
not to the family as such, but to certain 
persons described as sharers, maintenance 
holders and creditors under tbe said Act. 
He therefore argued that his son Mallikar- 
juna, as such sharer was entitled to a part 
of the compensation amount which was his 
individual property. The son was therefore 
said to have his own sources of income and 
that though the money was defrayed in the 
first instance by the assessee, it was subse- 
quently debited to the son’s account, as such 
the inclusion was unjustified. The Depart- 
ment, on the other hand, contended that the 
impartible estate was the property of tbe 
Joint family and that the compensation 
amount also constituted Joint family property 
and that the fiction contained in Section 44 
did not have the effect of converting the 
joint family property into individual property 
of the various coparceners. The Expendi- 
ture Tax Officer rejected the claim of the 
assessee to exclude the foreign education 
expenses incurred by the son and pointed 
out that under Section 4 (ii) read with Sec- 
tion 19 of the Expenditure Tax Act, the ex- 
penditure would tie taxable in the hands of 
the family, even if met by the individual 
member out of the assets allotted to him at 
a partial partition. The casg was also said 


A.LR. 
the 


to attract provision tinder S. 4 (i) of 
Act j 

Held, (1) that whatever might have been 
file position earlier to the Estates Abolition 
Act, the sharers specified in Section 45 (2) 
(a) of that Act were given a right in the 
compensation as if that compensation was 
joint family property and that partition had 
taken placo in respect of that property and 
each of the sharers was entitled to a specific 
share therein to which they were entitled 
individually and absolutely. Provision under 
sub- section (6) of Sec. 45 and that under 
Sec, 49 of the Abolition Act reinforced the 
above view. (Para 6) 

(2) that the estate having been notified 

and vested in the Government, the holder 
had no longer the obligation to maintain 
his sons, which right haa been provided for 
to the sons under Sec. 45 (0) of the Aboli- 
tion Act by giving them a share in the 
compensation as if the property was joint 
family property and the same was divided. 
Accordingly, the son was not a dependent 
within the meaning of Section 2 (g) (ii) fb) 
of the Expenditure Tax Act, But since mo 
assessee was being assessed on the assump- 
tion that he was the karta of the joint family 
property, in respect of the other properties 
held jointly, to which the ordinary Hindu 
Law applied the son was a coparcener and 
would he a dependent within the meaning 
of Sec. 2 (g) (U) (b). (Para 10) 

(3) that under Section 4 (ii) of the Expen- 
diture Tax Act, the expenditure incurred by 
a dependent could only be included in 
computing the expenditure of the Hindu 
undivided family if that expenditure was 
incurred out of income or property trans- 
ferred directly or indirectly, to the depen- 
dent by the assessee. Since Sec. 45 (6) of 
the Estates Abolition Act vested an abso- 
lute interest in the son in lie u of bis 
right to maintenance and treated it as if it 
was allotted to him in a partition of the 
family property, whether the partition he 

r ial or otherwise, the property could not 
said to have been transferred directly or 
indirectly. The expenditure of the son could 
not therefore be included in the expenditure 
of the family deeming the provision under 
Section 45 (6) of the Estates Abolition Act 
to be a statutory transfer. 

(Para II) 

and (4) that for an item to he included 
under S. 4 (i) of the Expenditure Tax Act 
within the taxable expenditure of a Hindu 
undivided family, it must be incurred for 
the collective obligation of tbe family or for 
the separate personal requirements of the 
coparceners or other members of the family 
in their capacity as members of the family. 
The karta of a joint family assessed to tax 
could not be a dependent by tbe ex- 
press terms of Section 2 (g) (ii) (b); and the 
expenditure incurred by a karta out of his 
separate estate for his own purposes, even 
though the family would have been liable 
to meet that expenditure if the expenditure 
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were not incurred, the expenditure would, 
prima facie, not be liable to be included in 
the taxable expenditure of the family. In so 
far as the coparcener was concerned, it 
must be shown that it was an obligation 
that had to be incurred by the joint family 
which the dependant coparcener had in- 
curred from out of his separate property, 
before such expenditure could be includ- 
ed in the expenditure of the joint family. In 
the absence of a finding by the Expenditure 
Tax Officer that the expenditure was in- 
curred by Mallikarjuna in respect of an 
obligation which the joint family had to 
incur, the second requirement of Sec. 4 (i) 
of the Act could not be said to have been 
satisfied. (1960) 2 Mad LJ 102 and AIR 
1953 Mad 185 and AIR 1941 PC 120 and 


AIR 1965 SC 866 and AIR 1968 SC 1125, 
Foil. (Para 13) 
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JAGANMOHAN REDDY, C. J. : The In- 
come-tax Appellate Tribunal has referred 
the following question of law for our 
opinion under Sec. 64 (1) of the Expendi- 
ture Tax Act, 1957 (hereinafter called “the 
Act”), viz. 

“Whether on the facts and in the circum- 
stances of the case and on a proper con- 
struction of Section 4 (ii) and Sec. 19 of the 


Expenditure Tax Act 1957 (as applicable 
for the respective assessment years) the 
amount spent on the foreign education of 
Sri Mallikarjuna Prasad was rightly exclud- 
ed from the taxable expenditure of the 
family for the respective assessment years.” 

2. The a ssessee. Rajah of Challapalli, 
was assessed to expenditure tax for the 
year 1958-59 to 1961-62, for which the 
relevant accounting years were the finan- 
cial years immediately preceding those 
years. While so assessing him, the Expen- 
diture Tax Officer included sums of Rupees 
15439, 18080, 14930 and 14750 respectively 
in the four accounting years in question, 
being expenses incurred by one of his sons, 
Sri Mallikarjuna Prasad, as expenditure of 
the assessee’s family for the said years. The 
assessee contended that his son had his own 
sources of income and that though the 
money was defrayed in the first instance by 
the assessee, it was subsequently debited to 
the son’s account, as such, the inclusion was 
not justified. It was found that the karta 
of the family, Sri Sivarama Prasad, the as- 
sessee, was the holder of the estate of 
Challapalli, an impartible estate within the 
meaning of the Madras Impartible Estates 
Act, 1904, that the said estate vested in the 
Government of Madras under the Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1948 as from 7-9-1949, and as a re- 
sult of such vesting, the Government of 
Madras was under a liability to deposit cer- 
tain amounts of compensation with the 
Estates Abolition Tribunal, and these 
amounts were payable to such persons and 
in such manner as was prescribed under the 
Abolition Act and the rules made thereunder. 
It was averred by the assessee that by virtue 
of sub-section (6) of Section 45 of the Aboli- 
tion Act, the amount was payable not to the 
family as such, but to certain persons des- 
cribed as sharers, maintenance holders and 
creditors under the said Act; and inasmuch 
as the karta and his three sons were sharers 
who were entitled only to an aliquot share 
in the compensation amount deposited with 
the Tribunal after meeting the claims of the 
creditors and maintenance holders, the share 
of the compensation was the individual pro- 
perty of the son. 

The Department, on the other hand, con- 
tended that the impartible estate was a pro- 
perty of the joint family and that the com- 
pensation amount constituted joint family 
property also; as such, the fiction contained 
in Section 44 did not have the effect of con- 
verting this joint family property into the 
individual property of the various copar- 
ceners. The Tribunal found that the several 
adjustments were carried out in the books 
of the joint family styled “tenants-in-common 
account,” and to this account was credited 
the amounts received by sale of agricultural 
lands, implements, amounts derived by way 
of lease etc. To the' same account were 
debited the several expenses commonly in- 
curred, such as expenses on agricultural and 
the like as also expenses incurred for foreign 
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J2 PC 216), because that law has been 
out succinctly by Satyanaraya Rao, T.. 
delivering the judgment oi a Bench oi thj 


education of Mallikarjuna Prasad. At the 
end of the year, the net credit, excluding 
foreign education expenses of Maffikarjuna 
Prasad, was divided into 4 equal shares and 
transferred to the individual accounts of the 
Karta and his three sons. The foreign educa- 
tion expenses were debited to the account 
of Mallikaijuna Prasad. It was also pointed 
out that in the year ending 31-3-1959, when 
loans were advanced to Challapalli Sugars, 
in the individual names of the three sons, 
they were debited only to the share of the 
three sons and not to the father. So also 
in the year ended 31-3-1960, personal chitta 
balances were debited to the accounts of 
the individual members respectively and not 
all the members equally. The Expenditure 
Tax Officer rejected the claim of the assessee 
to exclude the foreign education expenses in- 
curred by Mallikarjuna Prasad, who, in res- 
pect of the years 1960-61 and 1961-62, 
pointed out that under Section 4 (ii) read 
with Sec. 19 of the Act, the expenditure 
would be taxable in the hands of the family, 
even if met by the individual member out 
of the assets allotted to him at a partial 
partition. 

The Appellate Assistant Commissioner, in 
appeal, however, set aside the order of 
the Expenditure Tax Officer including these 
amounts, on the ground that Section 4 (ii) is 
inapplicable, and in that view, deleted the 
expenditure incurred on foreign education. 
The Appellate Tribunal confirmed the order 
of Appellate Assistant Commissioner. 

3. Before us, the arguments which have 
been advanced by the Yearned advocate for 
the Department, Sri Anantha Babm pro- 
ceeded on similar lines as those addressed 
before the Appellate Assistant Commissioner 
and the Appellate Tribunal. Rehance, how- 
ever, was placed on the provisions of Sec- 
tion 4 (i) of the Act apart from Section 4 (u) 
which alone was considered by the I. T. 
Authorities. He also cited a decision of 
their Loniships of the Supreme Court in 
Commissioner of Expenditure Tax v. Darshan 
Surendra Parekh, 69 ITR 683 = (AIR 1968 
SC 1125). 

4. But before we refer to the relevant 
provisions of the Act, it is necessary to 
state the true nature of an impartible 
zamindari and the rights of the holder of 
the estate as also of the other members of 
the joint family in the estate. It is un- 
necessary for our purpose to trace the his- 
torical development of this law as laid down 
in Sartaj Kuari v. Deoraj Kuari, (1888) 
ILR 10 All 272 (PC), Venkata Surya v. 
Court of Wards, (1899) ILR 22 Mad 383 
(PC) (the first Pittapur case), Rama Rao v. 
Rajah of Pittapur, ILR 41 Mad 778 = 
(AIR 1918 PC 81) (the second Pittapur 
case) Baijnath Prasad Singh v. Tei Bali 
Singh, ILR 43 AH -223 = (AIR 1921 PC 
62) or the classical judgment of Sir Dinshaw 
Mulla in Shibaprasaa Singh v. Prayag 
Kuraari Debi, ILR 59 Cal 1399 — (AIR 


Madras High Court consisting of himself 
and Subba Rao, J. (as he then was) in 
Senthathikalai v. Varaguna Rama, ILR 
(1954) Mad 500 - (AIR 1954 Mad 5). The 
learned Judge observed at p. 508 (of ILR 
Mad) = (at pp. 7-8 of AIR Mad), thus: 
“The law relating to impartible estates had 
to undergo several vicissitudes and some of 
the observations of the Judicial Committee 
in the leading decisions on the point may 
seem to be irreconcilable. But it may now 
be taken that the followinp principles were 
settled by decisions. Impaitibility is essen- 
tially a creature of custom. The junior 
members of a joint family in the case of 
aprient impartible joint family estate take 
no right in the property by birth and there- 
fore nave no right of partition having re- 
gard to the very nature of the estate that 
it is impartible. Secondly, they have no 
right to interdict alienations by the head of 
the family either for necessity or otherwise. 
This, of course, is subject to Section 4 oi 
the Madras Impartible Estates Act in the 
case of impartible estates governed by the 
said Act The right of junior members of 
the family for maintenance is governed by 
custom and is not based upon any joint 
right or interest in the property as co- 
owners. 

This is now made clear by the Privy 
Council in Commr. of Income-tax, Funiab 
v. Krishna Kishore, ILR (1942) 23 Lab 1 = 
(AIR 1941 PC 120) and Krishna Yachendra 
v, Rajeswara Rao, ILR (1942) Mad 419 = 
(AIR 1942 PC 3). The income of the im- 
partible estate is the individual income oi 
the holder of the estate and is not the in- 
come of the joint family. To this extent 
the general law of Mitakshara applicable to 
joint family property has been modified by 
custom ana an impartible estate, though it 
may be an ancestral joint family estate 
is clothed with the incidents oi sell-acquired 
and separate property to that extent. The 
only vestige of the incidents of joint family 
property which still sticks on to the joint 
family impartible estate is the right of sur- 
vivorship which, of course, is not inconsist- 
ent with the custom of imparhbihty. For 
the purpose of devolution of the property, 
the property is assumed to be joint family 
property and the only right which a mem- 
ber of the joint family acquires by birth is 
to take the property by survivorship, but 
he does not acquire any interest in the pro- 
perty itself." 

5. From this statement of law, it is ap- 
parent that no member of the joint family 
has any right in praesenti in an impartible 
estate, except the holder thereof; that the 
estate Is considered to be joint family pro- 
perty only for the purpose of devolution, 
but no member of the joint family acquires 
any right by birth. Almost every incident 
of a jomt Hindu family is non-existent either 
in respect of commensality, acquisition of 
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right by birth, right to partition or joint pos- 
session and enjoyment, except, as we have 
said, the right of survivorship in respect of 
devolution of property. This concept as 
established by the case-law recognised by 
the Estates Abolition Act in Section 45 (1) 
while making certain provisions relating to 
the compensation payable to the holders of 
an impartible zaminaari and also those 
who have an interest in that property. That 
section provides that in the case of an im- 
partible estate which had to be regarded 
as the property of a joint Hindu family for 
the purpose of ascertaining the succession 
thereto immediately before the notified date, 
the provisions which followed that sub- 
section should apply. In this sub-section, 
the Legislature by the use of the words 
“had to be regarded” implied that the re- 
cognition was by reason of the successive 
decisions to which we had referred to 
earlier which is only to the extent of treat- 
ing the property as joint family property 
for the purpose of ascertaining the succes- 
sion thereto immediately before the notified 
date. In sub-section (2) of Section 45, it is 
further provided that the Tribunal shall 
determine the aggregate compensation pay- 
able to all the persons mentioned in sub- 
clauses (a) and (b) thereof considered as a 
single group, of which sub-clause (a) con- 
sists or the principal landholder and his 
legitimate sons, grandsons and great-grand- 
sons in the male line living or in the womb 
on the notified date, including sons, grand- 
sons and great-grandsons adopted before 
Such date (who are called “sharers”). It is 
unnecessary to refer to the further provi- 
sions in relation to maintenance holders or 
creditors or the determination of the amount 
of compensation payable to the maintenance 
holders provided for in sub-sections (2) (b), 
(3), (4) or (5) of Section 45, except to set 
out sub-section (6) which deals with the 
manner in which the balance of the aggre- 
gate compensation is to be divided. It 
provides — 

“(6) The balance of the aggregate com- 
pensation shall be divided among the shar- 
ers, as if they owned such balance as a 
joint Hindu family and a partition thereof 
had been effected among them on the noti- 
fied date/’ 

6. It is clear from a reading of sub- 
sections (1), (2) (a) and (6) that while the 
Legislature recognised the nature and the 
rights of the members of the joint family 
in an impartible estate which vested in the 
Government under the Abolition Act, it in- 
tended to deal with the compensation in a 
manner different to that which would have 
been dealt with under the law prior to the 
notification under the Abolition Act. A 
similar argument as that advanced by the 
learned advocate for the Department was 
sought to be urged before a Bench of the 
Madras High Court in Subramania Iyer v. 
Kutti Raja, (1960) 2 Mad LJ 102 at p. 107, 
namely, that the share that was given to 


the sons under S. 45 (6) was compensation 
of their chance of succession to the estate 
and not as a share in any joint family asset, 
and that, therefore, it could not be held 
that by reason of S. 45(6) there had been 
a partition between the holder of the im- 
partible estate and his sons, and that even 
if by _ reason of that provision there 
is _ partition, it is only a statutory partition 
without in any way affecting joint family 
or the rights in joint family property. This 
argument was repelled by Ramachandra 
Iyer, J., who after pointing out that the 
impartible estate is recognised as joint 
family property only for ascertaining who 
should succeed on the death of the 
holder, observed at p. 107: “Section 45 
regulates the rights of various members of 
the family on the taking over of an im- 
partible estate. Section 45 (6) creates a 
right to the compensation amount in the 
sharers, _ namely, the principal landholder, 
his legitimate sons, grandsons, etc. No 
other person barring the maintenance hold- 
ers has any right to the compensation 
amount. 

In Ranga Rao v. State of Madras, (1952) 
2 Mad LJ 243 = (AIR 1953 Mad 185), a 
brother of the holder of an impartible es- 
tate taken over under the Act by the Gov- 
ernment claimed the compensation amount 
as partible property. The learned Judges 
negatived the claim. Section 45 (6) states 
that the compensation amount would be 
divisible between the sharers as if there is 
a partition on the notified date. Therefore, 
whatever might be the rights of the prin- 
cipal landholder or his sons in the imparti- 
ble estate before the date of the notification 
the compensation amount is treated as (1) 
property owned by the sharers as if they 
constituted members of the joint Hindu 
family and (2) the share of each of the 
sharers determined as if there had been 

E artition between them on the notified date. 

i other words, two results follow from the 
statutory provision: (1) that the compen- 
sation amount is joint family property of 
the sharers and (2) that there nacf been a 
partition of that asset on the date of notifi- 
cation between them. Section 45 which 
enacts a fiction cannot, however, be extend- 
ed so as to effect a division between the 
members of the family in regard to other 
properties, for neither the status of the 
family nor its other properties are within its 
operation. 

These observations are, with respect, in 
accord with the view we have taken, 
namely, that whatever might have been the 
position earlier, the sharers specified in 
Section 45 (2) (a) of the Abolition Act have 
been given a right in the compensation as 
if that compensation is joint family property 
and that partition has taken place in res- 
pect of that property and each of the sharers 
is entitled to a specific share therein, to 
which they are entitled individually and 
absolutely. Apart from providing in sub- 
section (6) of Section 45 that the amount 
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I is to be divided among the sharers, Sec. 49 
further reinforces that the share to which 
the sharer is entitled is an absolute interest, 
by providing where it is alleged that the 
interest of any person entitled to receive 
payment of any portion of the compensation 
has devolved on any other person or per- 
sons, whether by act of parties or by opera- 
tion of law, the Tribunal shall determine 
whether there has been any devolution of 
the interest, and, if so, on whom it has de- 
volved. If, as contended by the learned 
advocate for the Department, the compen- 
sation divided between the sharers under 
the provisions of Section 45(6), still par- 
tabes of joint family character, the provi- 
sion envisaging transfer of that compen- 
sation by tne sharer who is entitled to it 
or the devolution of that share on his legal 
heirs would be inconsistent with that con- 
tention. On the other hand, that provision 
would only be consistent with an absolute 
interest in respect of his share of the com- 
pensation which he could, before receiving 
it, bequeath, make a gift or dispose it ot 
in any way he liked, and where he did not 
do so, deal with it that share would de- 
volve under law to his legal heirs and not 
vest in the other coparceners by survivor- 
ship. In the view we have taken on this 
aspect of the matter, the share of the com- 
ensation is the separate property of the son 
JaUikarjmia Prasad, and he is entitled to 
spend from that amount the expenses to- 
wards his education, which cannot be said 
to have been incurred by the joint family. 

7. The question which now remains to 
be considered is whether it is expenditure 
which the assessee joint family had to incur 
in discharge of any obligation which the 
family has towards the coparceners; if so, 
whether it is an expenditure incurred by 
the joint family from out of what is trans- 
ferred directly or indirectly to the depend- 
ent by the assessee, so as to bring that ex- 
penditure to tax liability under Sec. 4 (ii), 
■str jw .ircm-reif Ay- any* aeesua 

other than the assessee in respect of any 
obligation or personal requirement of the 
assessee, exceeding Rs, 5,000, so as to bring 
it under Section 4 (i). Section 4 (l) and 
(ii) read as follows: — 

"S. 4 { i ). — Unless otherwise provided in 
Sectior) 5, the following amounts shall be 
included in computing the expenditure of 
an assessee liable to tax under this Act, 
namely, — 

(i) any expenditure incurred, whether 
directly or indirectly by any person other 
than the assessee in respect of any obliga- 
tion or personal requirement of the assessee 
or any of his dependants to the extent to 
which the amount of all such expenditure 
in the aggregate exceeds Rs. 5,000 in any 
year; 

(u) Where the assessee is an individual, 
any expenditure incurred by any depend- 
ant of the assessee. and where the assessee 
is a Hindu undivided family, any expendi- 


>. R, Y. Sivarama (J. Reddy G. J.) A.LR. 
ture incurred by any dependant from or out 
of an income or property transferred direct- 
ly or indirectly to the dependant by the 
assessee. 

Explanation.- — For the removal of doubte 
it is hereby declared that nothing contained 
in this section shall be deemed to require 
the inclusion in the expenditure of the 
assessee of any expenditure incurred by any 
other person for or on behalf of the assessee 
by way of customary hospitality or which 
is of a trivial or inconsequential nature." 

8. It is also pertinent to notice the defi- 
nitions of certain terms used in the Act, 
namely "assessee" and "dependant". Seo- 
tion 2 (c) defines “assessee" as "an individual 
or a Hindu undivided family by whom ex- 
penditure-tax or any other sum of money is 
payable under this Act, and includes every 
individual or Hindu undivided family 
against whom any proceeding under this 
Act has been taken for the assessment of his 
expenditures;" “Dependant", under Section 
2 (g) means "(i) where the assessee is an 
individual, his or her spouse or minor child, 
and includes any person wholly or mainly 
dependant on the assessee for support and 
maintenance; (ii) where the assessee is a 
Hindu undivided family, (a) every co- 
parcener other than the Karta; and fb) any 
other member of the family who, under any 
law or order or decree of a Court, is en- 
titled to maintenance from joint family pro- 
perty.” 

9. Applying the above definitions to the 
facts of this case, Malhkarjuna Prasad being 
the son of the holder of the impartible 
zamindari, is entitled to maintenance by 
custom, though the said son has no right 
In the property as such. In (1941) 2 Mad 
LJ 972 = (AIR 1941 PC 120), the Privy 
Council had elaborately considered the 
several questions relating to the nature and 
incidents of an impartible zamindari, and 
while holding that the income of an impar- 
tffiiV esrtrfc rx nor income or' rfie uncfiviafecf 
family but is the income of the holder, not- 
withstanding that he may have sons from 
whom he is not divided and the income 
which consists of interest can hence be assess- 
ed to income-tax as that of an "individual" 
under Ss. 8 and 12 of the Income-tax Act, 
1922, observed at page 985 (of die M. L. J.): 
"Their Lordships wul in the present case 
assume that the sons of the assessee have 
a right to be maintained by him, that this 
right arises from the fact that he is the pre- 
sent holder of the impartible estate, and 
that the right is a right to be maintained 
out of the current income thereof in such 
sense that it could be enforced against the 
assessee in default by the Courts in India 
giving them a charge upon the property or 
a sufficient part of it. Even so, it is not 
true in fact or in law to say that the income 
from the estate is received by the assessee 
as the income of a joint Hindu family receiv- 
able by the karta, nor is it received by him 
on behalf of himself and his sons; but on 
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his own account as the holder by single 
heir succession of the impartible estate. The 
^presently existing right’ of the sons is to 
be paid a suitable maintenance or to have 
it provided for them in the or din ary course 
of Hindu family life. The Hindu law is 
familiar not only with persons such as 
wives, unmarried daughters and minor 
children for whose maintenance a Hindu 
has a personal liability whether he may” 
have any property or none, but also with 
cases in which the liability arises by rea- 
son of inheritance of property and is a liabi- 
lity and to provide maintenance out of such 
property. It applies to persons whom the 
late owner was bound to maintain. The 
facts that the sons’ ri^ht to maintenance 
arises out of the fathers possession of im- 
partible estate and is a right to be maintain- 
ed out of the estate do not make it a right 
of a unique or even exceptional character 
or involve the consequence at Hindu law 
that the income of the estate is not the 
father’s income,” 

10. Inasmuch as the statement of the 
case assumes that the assessee Rajah of 
Ghallapalli was assessed as the karta of a 
Hindu undivided family consisting of him- 
self and his three sons, we are precluded 
from holding that in so far as the income of 
the impartible zamindari is concerned, it is 
not the income of the joint family and that 
the assessee should be assessed as an “indivi- 
dual.” It may be that he has other pro- 
perties apart from the income of the im- 
partible zamindari which are governed by the 
ordinary Hindu law of joint family; and since 
the impartible zamindari had been notified 
and taken over by the Government, there 
can be no question of any income from that 
estate which can be assessed in the hands 
of the Rajah as individual income. It may 
also be noticed that once the estate is noti- 
fied and is vested in the Government, the 
holder of the zamindari has no longer any 
obligation to maintain his sons, which right 
has been provided for to the sons under Sec- 
tion 45 (6) of the Abolition Act by giving 
them a share in the compesation as if the 
property was joint family property and the 
same was divided. Accordingly, the son can- 
not be considered to be a dependant within 
the meaning of Section 2 (g) (ii) (b) of the 
Act. But since in respect of the other pro- 
perties held jointly with the father, to which 
the ordinary Hindu law applies, he is a 
coparcener and would be a dependant with- 
in the meaning of Sec, 2 (g) (ii) (b). 

11. The question now would be whether 
the provisions of Section 4 (i) or 4 (ii) of 
the Act ’applies to the case. In so far as 
Sec. 4 (ii) is concerned, the expenditure that 
is incurred by a dependant can only be in- 
cluded in computing the expenditure of the 
Hindu undivided family if that expenditure 
has been incurred out of income or property 
transferred directly or indirectly to the 
dependant by the assessee. The contention 
of Sri Anantha Babu that the provision of 


Section 45 (6) of the Abolition Act should 
be deemed to be a statutory transfer is, in 
our view, untenable, for the simple reason, 
as we have said earlier, that Section 45 (6) 
vests an absolute interest in the son in 
lieu of his right to maintenance and treats it 
as if it was allotted to him in a partition of 
the family property. Now it is a well esta- 
blished proposition that property allotted 
on partition, whether partially or otherwise, 
is not property which can be said to have 
been transferred directly or indirectly vide 
the observations of Sikri, J., in Commr. of) 
Income Tax v. Keshavlal, AIR 1965 SC 866.1 
The fact that partition contemplated under 
S. 45 (6) of the Abolition Act does not 
effect a division of status and, therefore, 
there is no such division at all, ignores the 
nature of the impartible zamindari, namely 
that coparceners in an impartible zamindari 
have no interest in praesenti and they can- 
not ask for partition, and as such, no ques- 
tion of division of status vis-a-vis that pro- 
perty is concerned, can arise. We have 
already referred in this connection to the 
judgment of the Madras High Court in 
1980-2 Mad LJ 102 supra. In our view, the 
provisions of Section 4 (ii) of the Act are 
not applicable to this case, and therefore, 
the liability does not arise under the provi- 
sion. 

12. The learned Advocate for the Depart- 
ment has however laid great stress on the 
applicability of Section 4 (i), the require- 
ments of which, according to him, are fully 
satisfied. It is his contention that for the 
applicability of that provision, the expen- 
diture must be incurred (i) by any person 
other than the assessee; (ii) that it must be 
incurred in respect of an obligation or per- 
sonal requirement of the assessee or any of 
bis dependants, and (iii) that such expendi- 
ture in the aggregate should exceed Rs. 5000. 
According to him, Mallikarjuna Prasad has 
incurred the expenditure for his foreign 
education on behalf of the assessee in res- 
pect of an obligation which the assessee has 
towards him as a dependant. It is no doubt 
true that in each of the three assessment 
years in question the aggregate amount 
exceeded Rs. 5000, as such the third require- 
ment of S. 4 (i) is satisfied. 

13. Now we have to consider whether 
the other two requirements of Section 4 (i) 
are fulfilled. In so far as the first require- 
ment is concerned, even though a coparcener 
or other member of a Hindu undivided 
family is, for the purposes of assessment, of 
the family to expenditure-tax a person other 
than the assessee, nonetheless, the expendi- 
ture incurred out of the family estate by a 
person or other coparcener out of his sepa- 
rate property is liable to be included in the 
taxable expenditure of the family if, and only 
if, it is incurred in respect of an obligation 
of the family or for the personal require- 
ment of the coparcener or other members of 
the family which, if not incurred, would 
have been incurred by the family. But, as 
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observed by Shah J„ in 69 ITR 633 — (AIR 
1968 SC 1123) supra, “every item of expen- 
diture incurred by a coparcener or other 
member of the Hindu undivided" family for 
his own purposes out of his separate pro- 
perty “is not expenditure in respect of an 
obligation of the’’ Hindu undivided family: 
nor is it expenditure to meet the “personal 
requirements of the coparceners or other 
members” of the family. For an item to be 
(included under Sec. 4 (i) “within the taxable 
[expenditure of a Hindu undivided family,” 
jit must be incurred for the collective obliga- 
tion of the “family, or for die separate per- 
sonal req uir ements of the “coperceners or 
either memebers of the family in their capa- 
city” as members of the family. The karta 
of a Hindu undivided family assessed to 
i tax under the Expenditure-tax Act is by the 
express words of Section 2 (g) (ii) (b) not a 
dependant; and when expenditure is incurr- 
ed by a karta out of his separate estate for 
his own purposes, even though the family 
would have been liable to meet that expen- 
diture if the expenditure were not incurred, 
the expenditure will, prima facie not” be 
liable to be included in the taxable expen- 
diture of “the family”. In so far as the 
coparcener is concerned, it must be shown 
that it is an obligation that has to be in- 
curred by the joint family which the depen- 
dant coparcener has incurred from out of 
his separate property, before such expendi- 
ture could be included in the expenditure 
of the joint family. There being no such 
finding that the expenditure was incurred 

I bv MalUkarjuna Prasad in respect of an 
obligation which the ioint family has to 
incur, we cannot hold that the second re- 
quirement of Section 4 (i) is satisfied. 

It may be observed that the Expenditure 
Tax Officer, the Appellate Assistant Com- 
missioner as well as the Appellate Tribunal 
have all considered the question of inclu- 
sion of the expenditure on foreign education 
only under Section 4 (ii) and not under 
Sec. 4 (ij. Even the question referred for 
our opinion is under Sec, 4 (ii) and not 
under Section 4 (i). As such, they have not 
ascertained, nor placed on record the neces- 
sary facts nor have they given a finding as 
to whether the foreign education of M ailfV - 
aijuna Prasad was an. obligation on the aa- 
sessee, whether there is an obligation on the 
joint family to give foreign education to 
MalUkarjuna Prasad, would involve the con- 
sideration, of several questions viz. Has the 
assessee any obligation to educate Ids son 
Mallikarjuna Prasad in a foreign country and 
incur such heavy expenditure? What is the 
practice in the joint family in respect of 
the sons, f. e., whether each of the sons 
have been afforded this opportunity of 
giving higher education abroad? What is 
the education Mallikarjuna Prasad has 
already had, whether be was a minor or 
major at the time of sending him abroad for 
foreign education, and whether education in 
India would not have been sufficient to dis- 
charge that obligation? Is it for technical 


course that Mallfkarjuna Prasad was sent 
abroad, which course could not properly bo 
given in this country or is it only for the 
purpose of affording him an opportunity to 
go abroad and incidentally to educate him- 
self? As we have already pointed out, these 
questions have not been considered or dealt 
with either by the Expenditure Tax Officer, 
or the Appellate Assistant Commissioner or 
the Appellate Tribunal, and in such circum- 
stances, we cannot say that it is pursuant to 
an obligation attached to the karta of the 
family that the expenditure on the foreign 
education of Mallikarjuna Prasad had to bo 
incurred. We cannot, therefore, hold that 
the second requirement of Section 4 (i) also 
is satisfied. 

14. In the light of what we have observ- 
ed, our answer to the question u in the 
affirmative and in favour of the assessee. 
Let the reference be answered accordingly 
with costs. Advocate's fee Rs. 250. 

Reference answered in the affirmative. 


AIR 1070 ANDHRA PRADESH 204 
(V 57 C 29) 

GOPAL RAO EKBOTE AND 
KUPPUSWAMI, JJ. 

Namarugunulla Gopala Rao, Petitioner V. 
Maiuthi Rao Gongothi, Respondent. 

Civil Revn, Petn. No. 477, of 1966, D /- 
4-4-1969. 

Debt Laws — • Hyderabad Agricultural 
Debtors’ Relief Act (16 of 1050), Section 4 
— Applicability of Act — Debts incurred 
between date when Act came in force and 
notified date — . Act is not applicable to 
such debts. 


From the object and the scheme of the 
Act as well as from the various provisions of 
Ss. 2 (51, 4, 6, 11, 16, 19, 22 63 of the 
Act itself it can. safely be. held the Act does 
cot appi’y to dents created’ alter the Act ana’ 
that the debts created after coming into 
force of the Act and during the period pres- 
cribed for making an application under Sec- 
tion 4 are not covered by the provisions of 
the Act The Act is not applicable to such 
debts. AIR 1964 Andh Pra 236 (FB), Ex- 
plained and ReL on.; AIR 1954 Bom 282, 
Reb on. (Para 36) 

Cases Referred j Chronological Paras 
(1965) 1965-2 Andh WR 215 = ILR 
(1967) Andh Pra 338, Gouraxnma 
v. Yadgtr Reddy 5, 37, 

(1934) AIR 1964 Andh Pra 236 
(V 51) = (1963) 2 Andh WR 147 
(FB), State Bank of Hyderabad 
v, Mukundas 37. 41 

(1963) 1963-1 Andh WR 170, Pulkiah 
Shetti v. Moinuddin Ahmed 39 

(1960) 1960-1 Andh WR 131 = 1960 
Andh LT 20, Moinuddin Ahmed v. 

Aita Pedda Pulliah Setty 40 

IM/JM/E422/69/RSK/D 



1970 N. Gopala Eao v. Marathi Rao (G. Ekbote J.) [Prs. 1-14] A.P. 205 


(1958) AIR 1958 Andh Pra 361 

(V 45) = 1958-1 Andh WR 387 

(FB), Trimbak Lai v. Veeranna 41, 44 
(1954) AIR 1954 Bom 282 (V 41) = 

ILR (1954) Bom 535, Babibai 

Thakuji v. Fazluddia Usmanbhai 45 

1. V. Rangachari, for Petitioner; K. 
Raghava Rao and K. R. Swamy, for Respon- 
dent. 

GOPAL RAO EKBOTE J.: This is a revi- 
sion petition filed by the defendant against 
an order made by the First Additional Judge, 
City Civil Court, Hyderabad on 27-1-1966 
whereby the learned Judge declined to trans- 
fer the case to the Special Court 

2 . The necessary facts are that the res- 
pondent instituted O, S. No. 83 of 1965 in 
October 1965 before the lower Court on the 
foot of a mortgage for recovery of a sum 
of Rs. 15,383. The mortgage deed was ex- 
ecuted on 16th October, 1959. It relates 
to a house bearing No. 1-7-176 situated at 
Bakara, Mushirabaa in Hyderabad City. 

3. The defendant-petitioner filed I. A. 
No, 883 of 1965 requesting the Court to 
transfer the case under Section 19 (1) of 
the Hyderabad Agricultural Debtors’ Relief 
Act (XVI of 1956) hereinafter called “the 
Act”, to the special Court constituted under 
the Act, as he is a debtor within the mean- 
ing of the Act. 

4. This application was resisted by the 
plaintiff mainly on the ground that the peti- 
tioner is not a debtor and as the suit has 
been filed after the notified date, it cannot 
be transferred to the special Court. It was 
further contended that the petitioner is not 
an agriculturist and since the amount was 
not borrowed for agricultural purposes but 
was borrowed for the purpose of business 
and as the property is a house situate with- 
in the city of Hyderabad, the provisions of 
the Act do not apply. 

5. Relying upon the decision of a single 
Judge in Gouramma v. Yadgir Reddy, 1965- 
2 Andh WR 215, the learned Judge held 
that the suit cannot be transferred to the 

ecial Court and consequently dismissed 
e application. 

6. When this revision came before our 
learned brother, M, Krishna Rao, J., the 
correctness of the above said decision was 
challenged. The case therefore was direct- 
ed to be posted before a Division Bench. 
That is how the matter has come before 
us. 

7. It is common ground that the debt 
was incurred under the mortgage deed only 
on 16-10-1959 and the suit thereupon was 
laid in October 1965. In these circumstances, 
the real question which arises for considera- 
tion is whether the provisions of the Act 
apply to such a debt. 

8. The Act came into force from the 
date of its publication in the Hyderabad 
Gazette dated 5-7-56. The date of filing the 
application for adjustment of debts under 
Section 4 was prescribed by the State Gov- 
ernment to be 4r 2-1960, The important 


question therefore which has to be answer- 
ed in this enquiry is whether the Act ap- 
plies to a debt incurred after the commence- 
ment of the Act on 5-7-1956. 

9. In order to answer that question effec- 
tively the scheme of the Act has to be 
correctly appreciated. According to the 
preamble, it is an Act to consolidate and 
amend the law for the relief of agricultural 
debtors in the former State of Hyderabad. 
This Act repealed the Debt Conciliation Act, 
1349 Fasli and abolished all Boards esta- 
blished under the repealed Act. 

10. Section 2 (5) defines the term ‘debt” 
which reads as follows : 

“debt” means any liability in cash or kind 
whether secured or unsecured due from a 
debtor whether payable under a decree or 
order of any civil Court or otherwise and 
includes mortgage money the payment of 
which is secured by the usufructuary mort- 
gage of immovable property but does not 
include arrears of wages payable in respect 
of agricultural or manual labour, or any 
liability for the recovery of which remedy is 
barred by limitation.” 

11. Section 3 makes the act inapplicable 
to certain transactions, 

12. It is Section 4 which is more rele- 
vant. It can be considered as the pivot 
round which the other provisions of the 
Act move. Any action or inaction under 
Section 4 produces results in regard to the 
debts of the debtor which term is also defin- 
ed in Section 2 (6). Section 4 as it originally 
stood enjoined that the applications for 
adjustment of debts may be filed “within 
three months from the commencement of 
this Act.” These words were substituted by 
Hyderabad Ordinance No. VI of 1956 pro- 
mulgated on 31st October, 1956 by the 
following words : 

“within such time as Government may by 
notification fix in this behalf.” 

Section 4 (1) was further amended by the 
Amendment Act XI of 1958. Ordinance VI 
of 1956 was repealed and the present sub- 
section was substituted in the place of the 
previous one. By a notification subsequent- 
ly issued the date for the purpose of Sec- 
tion 4 (1) was prescribed by the Govern- 
ment as 4-2-1960. The Rules were framed 
under the Act and were published in 
the Gazette. Section 4 directs that any 
debtor may within the prescribed date make 
an application to the Court for the adjust- 
ment of his debts. Section 5 directs every 
creditor and debtor to file a true and correct 
statement before the Court notwithstanding 
the fact that no application has been filed 
under Section 4. 

13. Section 8 enjoins that if any debtor 
arrives at a settlement in respect of any debt 
due to the creditor an application may be 
filed within 30 days from the date of such 
settlement to the Court. 

14. Section 11 provides that no applica- 
tion under Section 4 or Section 8 shall be 
entertained unless the total amount of debt 
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due on the date of the application is not 
more than Rs. 15,000. 

15. Section 13 provides for the consolida- 
tion of applications filed under Section 4. 

16. Section 16 provides that if no appli- 
cation is made within the time presented 
under Section 4 or if no application for re- 
cording settlement is made under Section 8 
or if made is withdrawn and no fresh appli- 
cation is made under Section 4, and if no 
statement is submitted by the creditor in 
compliance with Section 5, the debt shall 
Stand extinguished 

17. Section 18 directs the Court to 

decide certain points as preliminary issues. 

18. Section 19 relates to transfer of 
pending suit, appeals, applications and pro- 
ceedings to the Court established under the 
Act 

19. Section 22 is more important. It 
relates to the mode of taking accounts. It 
provides that separate accounts for princi- 
pal and interest shall be taken. It further 
directs the manner in which such accounts 
s h all be taken. Sub-section (2) relates to 
the transactions which commenced before 
1-1-1931 and provides the mode for taking 
the accounts of such debts. Sub-section (3) 
relates to the transactions which commenc- 
ed after 1-1-1931 but were held before 1-1- 
1943, and provides the mode of taking 
accounts of such debts. Sub-section (4; 
concerns itself with transactions which com- 
menced after 1-1-1943 and prescribes the 
mode of taking accounts for the same. Sub- 
section (6) expressly states that "the accounts 
of principal and interest shall be made up 
to the date of the institution of the applica- 
tion” and further provides that "the aggre- 
gate of the balance if any appearing duo 
on both such accounts against the debtor on 
that date shall be deemed to be the amount 
due at that date. ...” 

20. Section 30 declares that the paying 
capacity of the debtor shall be deemed to 
be 60% of the value of all the property of 
the debtor, 

21. Keeping in view the said paying 
capacity of the debtor. Section 31 directs 
the scaling down of the debts whether 
secured, unsecured or composite. 

22. After the debts are thus scaled down, 
the Court is directed to make an award 
under Section 32 and to prepare a scheme 
for adjustment of debts through land mort- 
gage hanks. 

23. Section 34 states that no amount in 
excess of the debts scaled down be recover- 
able as the excess amount would be deem- 
ed to have been extinguished by virtue of 
that section. 

24. The award thus made then would 
be registered under Section 51. 

25. The Act further provides that In 
case it is found that the income of the debtor 
and his moveable property are not sufficient 
to liquidate the debt within twelve years 
the Court shall adjudicate the debtor in- 
solvent. 


26. Section 63 empowers the Govern- 
ment to authorise any person to advance 
loans to debtors. 

27. The above said scheme of the Act 
would make it abundantly plain that the 
real object of the Act is to relieve the agri- 
cultural debtor of all his debts outstanding 
on the date of the Act, to take accounts of 
the debts and then scale down and deter- 
mine the amount payable keeping in view 
his paying capacity and to substitute the 
land mortgage bank as the creditor of the 
debtor in the place of the original creditors 
after they are paid in accordance with the 
Act, to declare the debtor insolvent in case 
it is found that he has not enough movable 
property to clear off the debts within 12 
years and thus give him relief by provid- 
ing protection of insolvency. The whole 
purpose and object of the Act therefore i3 
to relieve an agricultural debtor of the heavy 
burden of debts in which be was found to 
have been placed and to provide him an 
opportunity to start his life anew and join 
the forces released for improving the agri- 
cultural production. 

28. That this is so would be clear if it 
is remembered that the Act was brought into 
force soon after the Rural Credit Survey 
Report was presented to the Central Gov- 
ernment. According to the All India Rural 
Credit Survey 1951-52 conducted by the 
Reserve Bank of India, the non-institutional 
agencies comprising the agriculturist money 
lenders, professional money lenders, relatives, 
landlords, traders and commission agents 
together accounted for 93% of the total 
borrowings of cultivators. The institutional 
agencies consisting of the Government, the 
co-operatives and the commercial banks ac- 
counted for the balance of 7%. It is in the 
light of this report that steps were taken by 
various States to relieve the agricultural 
debtors of their existing liability of debts 
so that they can start a new life. The 
Hyderabad Act was substantially based upon 
the Bombay Agricultural Debtors Relief Act, 
1947. That Act does not provide for the 
scaling down of the debts created after the 
coming into force of the Act. Both the 
Bombay and the Hyderabad Acts do not 
make any provision for the scaling down of 
debts which are incurred after the Act. Sec- 
tion 13 of the Madras Agriculturists Relief 
Act (IV of 1938) provides for the rate of 
interest payable by agriculturists on new 
loans incurred after the commencement of 
that Act. No such provision appears in the 
Hyderabad Act 

29. ' The absence of such a provision in 
the Hyderabad Act is quite understandable 
“ we bear in mind that Money-lenders Act 
which was in force had already regulated 
and controlled not only the money-fending 
business but also had prescribed the rate 
of interest beyond whicn no money-lender 
can charge interest 

30. Although the private money-lenders 
and other agencies continue to provide bulk 
of agricultural credit, their business was con- 
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trolled on the one hand and on the other 
the credit policy has been oriented since 
the publication of the Rural Credit Survey 
Report to provide ah effective alternative 
agency both from the point of the individual 
and from the broader point of nation. Since 
then die objective of the agricultural credit 
policy has been to create conditions favour- 
able for the development of co-operative 
credit societies so that they may discharge 
their responsibilities in the agricultural 
development programmes satisfactorily. It 
is thus evident that on the one hand the 
existing debts were taken over by the land 
mortgage banks which for more than three 
decades were almost wholly developed as 
institutional agencies for the transfer of past 
agricultural debts from the money-lenders to 
themselves and on the other expanded 
institutional credit policy and the various 
schemes of assistance to the agriculturists 
coupled with the regulation and control of 
the money-lending business and placed the 
agriculturists on the new road of agricultural 
progress. The cultivators were thus reliev- 
ed from the onerous liability to pay heavy 
rate of interest which quite often range be- 
tween 25 to 70 per cent and were also 
relieved from the yoke of the money-lenders 
who were advancing money on personal 
security of the agriculturist and on the im- 
plied understanding to sell the produce to 
the lender who was often a middle man. 
If these steps taken are borne in mind, it 
would be clear, that there is nothing surpris- 
ing if the Act makes provisions for the satis- 
factory adjustment of the agriculturists’ 
debts which were existing on the date of 
the Act without making any provision for 
the adjustment of debts which he might 
incur after the Act, because other enact- 
ments had provided satisfactorily for the 
protection in that behalf of the agriculturists. 

31. Not only from the object and scheme 
of the Act it becomes clear that the Act 
does not apply to the future debts, but there 
is enough internal evidence to warrant and 
substantiate such a conclusion. 

32. The definition of the ‘debt’ speaks 
of liability secured or unsecured due from a 
debtor. Now, the word ‘due’ according to 
the Law Lexicon by Sri P. Ramanatha Ayyar 
as a norm means : 

“An existing obligation; an indebtedness; a 
simple indebtedness without reference to 
the time of payment; a debt ascertained 
and fixed though payable in future.’’ 

And as an adjective it means : 

“Capable of being justly demanded; claim- 
ed as of right; owing and unpaid, remain- 
ing unpaid; payable ” 

Whether the word ‘due’ is used as a noun or 
as an adjective in the definition of ‘debt’, 
in either case it would mean an existing 
obligation or owing and unpaid liability 
which would point only in the direction of 
existing debt at the commencement of the 
Act. We do not however desire to rest our 
conclusion only on the meaning of the word 


‘due* but would like to rest' it on other 
provisions also. 

33. Section 4 had originally provided 
only three months for the filing of applica- 
tions for adjustment of debts which clearly 
means that the debts existing at the com- 
mencement of the Act alone were thought of 
being adjusted. It would be meaningless to 
say that the debts incurred subsequent to 
the Act could also be adjusted under Sec- 
tion 4, particularly when only three months’ 
time was fixed for filing applications for 
adjustment. If even debts incurred after 
the Act but before the notified date ought 
to come within the purview of the Act it 
would enable the debtor to incur a debt 
after the Act and apply for the relief under 
the Act the very next day. This could not 
have been intended. It is relevant to refer 
to Section 63 of the Act in this behalf which 
authorises the Government to authorise a 
person to give loans to debtors after the Act 
comes into force. The subsequent amend- 
ments only strengthen this understanding of 
the section. Even from Section 6 the same 
conclusion can be drawn. Section 11 which 
makes the Act applicable only to a debtor 
whose total amount of debts does not exceed 
Rs. 15,000/- also states that this liability of 
debts must be determined as “on the date 
of the application (under Section 4 of the 
Act). Section 16 forces us to the same con- 
clusion, If no application is filed under 
Section 4 for which time is prescribed, the 
debt would be deemed to have been ex- 
tinguished. 

34. Section 19 then lends further support. 
It speaks of transfer of pending suits etc,, 
on the date of the application under S. 4. 

35. Any doubt, if still lingers, is com- 
pletely removed by Section 22 which pro- 
vides the mode of taking accounts. It 
speaks of three periods. The first relates 
to transactions commenced before 1st Janu- 
ary 1931, the second to the period between 
1-1-1931, and 1-1-1943, and the third per- 
tains to the transactions commenced on or 
after 1-1-1943, It is plain that the third 
period stops at the commencement of the 
Act and does not relate to any transactions 
commenced subsequent thereto. That is made 
plain in sub-s. (6) of S. 22. That provision 
directs to make up the accounts to the 
date of the institution of the application 
under Section 4 and declares the amount 
due at that date. Furthermore, not only 
the paying capacity of the debtor is deter- 
mined as on date of the application under 
Section 4 but the debts payable under Sec- 
tion 22 are scaled down according to Sec- 
31 and the excess of the said amount is 
considered as extinguished under Sec. 34. 

36. Thus from the object and the 
scheme of the Act as well as from the vari- 
ous provisions of the Act itself it can safely 
be held that the debts created after coming 
into force of the Act and during the- period 
prescribed for making an application under 
Section 4 are not covered by the provisions 
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of the Act; Tho Act is not applicable to 
such debts. 

37. We were referred to a decision of 
Chandrasekhara S as try, J. in 1965-2 Andh 
WR 215. The facts as they appear from 
the jud gm ent are that the suit promissory 
note was executed on 30th September, 1959. 
The suit was filed on 30th August, 1962, 
that is after the date notified under Sec. 4 
of die Act, that is to say, 4-2-1960. It was 
contended before the learned Judge that 
only suits filed before the notified date could 
be transferred to the special Court, As the 
suit was filed subsequent to the notified 
date before which date alone any applica- 
tion for adjustment of the debts could be 
filed under Section 4, the suit could not bo 
transferred under Section 19 (1) of the Act. 
Following State Bank of Hyderabad v. 
Mukundas, 1963-2 Andh WR 147 = (AIR 
1964 Andh Fra 236) (FB), the learned Judge 
held that — 

"the lower Court had no jurisdiction to 
transfer the suit to the file nf the MunsiFs 
Court at Shadnagar, as in the present case 
the suit was admittedly filed long after the 
notified date." 

38. The question which we have con- 
sidered was not raised before the learned 
Judge. If the debt was incurred for first 
time on 30-9-1959, then according to our 
view the provisions of the Act would not 
apply. That means even Section 19 (1) of 
the Act also would not apply. The conclu- 
sion of the learned Judge therefore never- 
theless remains valid. That decision, how- 
ever, does not consider or decide the ques- 
tion which wo have considered and decid- 
ed, It was assumed in that case that the 
provisions of the Act applied to the suit 
debt. That assumption in our view can- 
not form a precedent for the proposition 
with which we are concerned. In that view 
of the matter, it is needless to consider whe- 
ther the learned Judge was right in bolding 
that the civil Court had no jurisdiction to 
transfer the case to the special Court as the 
suit Was filed subsequent to the notified 
date. If the attention of the learned Judge 
was drawn to this aspect of the case, the 
question decided could not have arisen for 
consideration at all. 

39. The same comment has to be made 
In reference to Pullaiah Shetti v. Moinuddin 
Ahmed, 1963-1 Andh WR 170, which was 
decided by one of us (Gopal Rao Ekbote, J.) 
In that case, the date of the promissory note 
was 21-8-1950 and the suit was laid on 
27-1-1959. Both the said dates it is plain, 
are subsequent to the Act, The suit, how- 
ever was laid before the notified date. If 
the debt was incurred for the first time on 
21-8-1930 when the promissoiy note was 
executed, according to our view, the Act 
would not apply to such a case. That ques- 
tion, however was not argued and therefore 
was not considered and decided in that 
case. 
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40. We were also referred to Moinuddin 
Ahmed v. Aita Pedda Pulliah Setty 1960-1 
Andh WR 131, M. A. Ansari, T. held j 

"In view of Section 19 (3) of the Hydera- 
bad Agricultural Debtors Relief Act, it is 
not necessary that an application should be 
pending in the other Court in order to trans- 
fer a pending case from a civil Court, The 
Court where the suit is pending being satis- 
fied about some issues which the other 
Court has to determine, firsh has to transfer 
the case to the other Court. 

From the judgment it is not clear as to 
when the debt was incurred on the foot of 
the promissory note. That decision, how- 
ever, does not consider the question as to 
whether the Act applies to a debt incurred 
subsequent to the Act. 

41. Mr. Justice Ansari in the above sat’d 
decision thought that the provisions of the 
Hyderabad Jagirdar Debt Settlement Act 
are similar to the provisions of the Act. He 
therefore placed reliance on Triambak Lai v, 
Veeranna, 1958-1 Andh WR 387 - (AIR 
1958 Andh Pra 361) (FB), to support the 
conclusion at which he had reached. Chandra- 
sekhara Sastry, J. in his judgment also 
thought that the Hyderabad Jagirdar Debt 
Settlement Act (XII of 1952) correroond to 
the provisions of the Act substantially. The 
learned Judge therefore relied upon the Full 
Bench decision of this Court in (1963) 2 
Andh WR 147 = (AIR 1964 Andh Pra 236) 

i FB) in support of the conclusion to which 
le had reached. 

42. The Full Bench decision referred to 
above therefore becomes relevant and should 
be considered in detail. The facts of that 
case that the suit was laid by the State Bank 
of Hyderabad on 31st July 1950 for recovery 
of Rs. 40,869-1-10 as due on a cash credit 
account from defendants 1 to 5 as principal 
debtors and the 6th defendant as a guaran- 
tor as per the ledger account. The said cash 
credit account was opened with the Bank in 
February 195L The balance was struck on 
29th June, 1956. Suit notice was issued on 
5-7-1858. The defendants denied the claim. 
After trial, the suit was decreed on 25-7- 
1959. Thereafter E, P. No. 17 of I960 was 
filed on 22nd December 1939. The judg- 
ment-debtors applied for a transfer of the 
execution proceeding to the Jagirdars Debt 
Settlement Board under Section 25 (1) of 
the Hyderabad Jagirdars Debt Settlement 
Act which provision is in pari materia with 
Section 19 (1) of the Act 
. 43. The main point urged before Nara- 
simham, J. was that Section 25 (1) of the 
said Act did not apply to the debt dated 
25-7-1959 (the date on which the decree 
was passed by the trial Court). The learn- 
ed Judge referred three questions for con- 
sideration of a Division Bench or a Full 
Bench as may be appropriate. The first of 
the three questions is relevant for our pur- 
pose. It runs as follows : 

_ "Whether on a true construction of Sec- 
tion 25 (1) of the Act, it has application to 
suits, appeals and applications for execution 
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declared a tenure-holder and purchaser of 
field No. 11, area 18 acres 27 gunthas of 
mouza Nund-dhan, in Amravati district. He 
impleaded the respondent No. 2 Sukhadeo as 
a non-applicant to this application. Dayaram 
claimed that he had been holding the land 
as a tenant from before 1958-59, that he had 
acquired the rights of a tenant and was 
1 entitled to purchase the land and that he 
had made an offer of purchase by a notice 
on 5-12-1962. Along with the application, 
Dayaram filed a certified copy of the latest 
entry of the record-of-rights showing Sukh- 
deo as an' occupant in column 9 and Daya- 
ram as a protected lessee from 1952-53 to 
1956-57. in column 11 of that document. It 
appears Sukhadeo preferred to remain absent 
but the present petitioner Gitabai filed an 
application for being impleaded as an addi- 
tional party. The petitioner claimed that the 
field in dispute belonged to her, that it came 
to her from her mother as a legal heir and 
that the field had come to her mother by 
artition on 24-5-1954 of the family property, 
he also stated that the field was gifted to 
her by her brother Sukhdeo under a register- 
ed gift deed dated 19-7-1954. Thus, as she 
was the owner of the field, she was a neces- 
sary-party to this case. Dayaram agreed to 
implead the petitioner without prejudice to 
his rights, so that the petitioner may take 
part in the proceedings. On being implead- 
ed, the petitioner filed a detailed written 
statement. In this written statement she dis- 
z closed that her mother Janibai became a 
widow on the death of Balkisan in 1930, that 
Sukhdeo, respondent No. 2, was adopted as 
a son after the death of Balkisan, that the 
field was let out by Janibai to Dayaram in 
1951-52 for one year and that he cultivated 
the field for the years 1951-52 and 1952-53. 
According to the petitioner, thereafter Daya- 
ram relinquished possession of the field and 
that Janibai let out the field to Dayaram’s 
brother Uttam for the year 1953-54 for 
cultivation. She also alleged that on 1-4-1953 
he executed a batai patra in the name of 
Janibai and Janibai handed over possession 
of the field to him. She claimed that Daya- 
ram did not acquire the rights of a protected 
lessee because the land was let out to him 
by Janibai who was a widow and a person 
under disability. It was further disclosed that 
Janibai died on 30-6-1954 leaving the peti- 
tioner as the only daughter. She also claim- 
ed that the estate of Janibai was stridhan 
property and the petitioner succeeded to it as 
her daughter. She also alleged that Janibai 
had made a will. She claimed that she had 
never let out the field to Dayaram and Daya- 
ram’s possession over the field was unautho- 
( rised. 

\ 

2. All these adverse allegations were re- 
pudiated in the further statement filed by 
Dayaram. He specifically repudiated the 
alleged oral partition of February 1951 be- 
tween Sukhdeo and Janibai. He also denied 
the partition of 1954. He claimed that he 
had acquired the status of a protected lessee 


because he had obtained the field from 
Sukhdeo. 

3. Dayaram filed a copy of an order in 

a revenue case before the Sub-Divisional 
Officer determining the rent of the field at 
Rs. 160 on 5-2-1955. Sukhdeo was the non- 
applicant in these proceedings. He also filed 
copies of crop statements for the years 1952- 
53 and 1953-54 in both of which Dayaram 
alone was shown as cultivating the land on 
batai. Dayaram also filed crop statements 
showing his cultivation in the years 1961-62, 
1962-63 and 1963-64 in which crop state- 
ments Sukhdeo continued to be shown as 
the occupant. Dayaram produced money 
order coupons showing acknowledgment of 
receipt of lease money by Sukhdeo on 7-6- 
1958, 19-3-1959, 5-3-1960, 6-3-1961 and 

14-3-1962. He filed two more money order 
receipts showing refusal of money order by 
Sukhdeo in 1954. In addition, Dayaram tiled 
receipts for payment of land revenue from 
1959-60 to 1963-64. 

4. As far as is evident from the record of 
the trial Court, the only document filed by 
the petitioner was the batai patra alleged to 
he executed by Uttam on 1-4-1953 scribed' 
by one Madanlal and attested by two per- 
sons, Doma Maroti and Shriniwas the latter 
being the husband of the petitioner. At the 
trial Dayaram examined himself and the 

E etitioner examined one Asaram and her 
usband Shriniwas. 

5. The Additional Tahsildar before whom 
the proceedings were pending has recorded 
a finding that Dayaram was not the lawful 
tenant of the field, that Gitabai was the 
owner of tire field and that the application 
was not therefore maintainable. It is strange 
that Gitabai who filed original documents 
like the partition deed of 1954 and the gift 
deed executed by Sukhdeo was allowed to 
take away those documents without leaving 
certified copies thereof on record. Courts are 
not empowered to allow parties to take away 
documents filed by them before the Court 
and in this regard the Courts below have 
acted in a grossly negligent and careless 
manner. Courts need not be reminded that 
they are exercising judicial power and the 
material on the documents on which their 
decisions are based must be available 
throughout the lis till the matter is finally 
decided. As tribunals of limited jurisdiction 
exercising exclusive powers under special 
Acts, there is a special responsibility cast on 
the presiding officers of the tribunals faith- 
fully to observe these rules of procedure 
which are also rules of caution. If a party 
is allowed to file documents which influences 
the tribunal in arriving at its conclusion, it 
is not only fair hut it is necessary that that 
document must continue to form part of the 
record throughout the proceedings. No party 
which has produced a document before the 
Court is ordinarily entitled to take away 
that document. Even assuming that there is 
an urgent need of taking away the original 
document, the least that can be insisted 
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upon is that the party Wes a certified copy 
of that document. In fact, the original docu- 
ments should not be returned until the lis 
is decided. The High Court exercises superin- 
tendence over the tribunals under Arti- 
cles 226 and 227 of the Constitution and it 
is unfortunate that the revenue officers exer- 
cising jurisdiction in tenancy cases and cases 
under other Acts omit to take the elementary 
precaution of preserving faithfully and intact 
on their record all the documents which are 
Bled by parties or axe allowed to be filed by 
the Court. We are constrained to observe 
that this elementary precaution is not taken 
even in proceedings before the Maharashtra 
Revenue Tribunal. The Courts are enjoined 

( that no presiding officer is empowered to 
allow a party to take back the documents 
filed by him normally without notice to the 
other side and without placing on record a 
{certified copy of that document. If docu- 
ments are of the nature of certified copies, 
there is no case for taking away the docu- 
ments at all. Allowing documents to be taken 
away introduces a grave lacuna in the pro- 
cedure and creates unnecessary handicaps in 
the appreciation of the material and the con- 
clusions drawn therefrom, by the superior 
Courts, 

G. The Additional Tahsildar had observ- 
ed that Dayaram failed to prove that he had 
taken lease in 1952-53 from Sukhdeo and 
in making this observation, he apparently 
failed to consider the nere patrak for that 
year which is on record clearly showing by 
this independent evidence that the revenue 
papers showed Dayaram as in cultivating 

S ossession of the field under a lease from 
ukhdeo whose name appears as the occu- 
pant in that document. The Tahsildar has 
also committed a gross error in interpreting 
the evidence of Dayaram so far as the batai 
patra is concerned. Dayaram, it appears 
having been shown the batai patra, has 
admitted that the signature appeared to be 
of Uttam. But this admission is not tanta- 
mount to saying that Dayamo adnyttsd that 
Uttam had executed the batai patra. It is 
one thing to admit the signature of a person 
on a document and quite another thing 
Which has different legal implications to 
admit that that person whose signature is 
identified by the deponent has executed the 
document. Execution of a document is an 
act importing legal implications. That was 
not the question put to Dayaram and that 
was not the answer given by Dayaram. 'the 
inference drawn by the learned Additional 
Tahsildar therefore is wholly unwarranted. 

7. The Tahsildar however observed, “it 
appears that this Uttam has put the appli- 
cant in possession of the land and relinquish- 
ed his possession.” This is an observation for 
which there is absolutely no warrant. But if 
that is the finding reached by the Tahsildar, 
it would at least show that Dayaram was m 
possession in 1954. It is on these observa- 
tions that the Tahsildar recorded a finding 
that Dayaram failed to prove that he took 


the field on lease from Sukhdeo in 1953-54. 
and onwards. The Tahsildar has recorded 
another finding that the contention ot Gita- 
bai that the field came to the share of Jani- 
bai as a result of the oral partition in 1951 
was corroborated by Asatam who said that 
oral partition was confirmed in 1954 by 
documents. It is an admitted position that 
there is a recital in the registered partition 
deed of 1954 which was executed on 24-5- 
1954. It is stated in no uncertain terms that 
till that date the parties to the document of 
the partition, namely, Janibai on the one 
hand and Sukhdeo on the other, were joint 
With this admission of Janibai through whom 
the pehtioner claims, it is difficult to see any 
basis for the conclusion which apparently 
seems to have been reached on a very super- 
ficial scrutiny of the material on record by 
the Tahsildar that there was no oral parti- 
tion between Janibai and Sukhdeo in 1951. 
The theory of oral partition, it is contended 
by Dayaram, is put forward to negative his 
rights which he would otherwise acquire 
under the Berar Regulation of Agricultural 
Leases Act as a protected lessee if the lease 
is established to be given not by Janibai but 
by Sukhdeo. The fact to be proved was whe- 
ther there was an oral partition in 1951. 
That fact is assumed in coming to the con- 
clusion that Dayaram could not get the 
rights of a protected lessee in the face of 
the contrary admission in the partition deed 
of 1954. Asaram’s oral testimony could not 
be accepted which ran in flat contradiction 
of the averment as to jointness of parties till 
the date of partition on 24-5-1954. The 
Tahsildar has also drawn an inference of 
Uttam being in possession merely from the 
batai patra dated 1-4-1953. The Tahsildar 
failed to see that even assuming that Uttam 
had executed a batai patra, evidence had 
still to be led to prove affirmatively that 
there was delivery of possession of the pro- 
perty to Uttam and that Uttam was cultivat- 
ing the land. The crop statement lor 1953- 
54 runs counter to this claim of the peti- 
tioner and there is no oral evidence on re- 
cord to show that the land was actually 
giveq in possession of Uttam or that he 
cultivated it. To draw an inference of actual 
possession and cultivation merely from the 
fact of the batai patra bearing the signature 
of Uttam leaves much to be desired in 
coming to that conclusion. There is no evi- 
dence in fact that Dayaram had given up 
possession when the alleged batai patra was 
executed bv Uttam. The argument suggesting 
such an event is again without any basis. 
The Tahsildar has found fault with Dayaram 
when he stated that he considered Sukhdeo 
as the owner of the property. The Tahsildar 
failed to see that so far as Dayaram was 
concerned, no notice was given to him either 
after partition or after the gift, that Sukhdeo 
had made a gift of the property in favour 
of the petitioner. Normally, the tenant in 
possession is entitled to this notice. A transac- 
tion fn the privaevof home between brother 
and sister, though under a registered doco- 
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ment, could not possibly be construed as 
notice to the world when no overt steps were 
taken by the persons concerned that die per- 
son creating a right or the person acquiring 
the right gave a notice that there was a 
change of ownership. It was the duty of 
both Sukhdeo and the petitioner to give such 
a notice to Dayaram as Dayaram was in 
possession of the property. Apart from this 

g ating omission, the Tahsildar altogether 
iled to notice the implication of the fact 
that throughout the revenue records of 
which he is the custodian continued to show 
Sukhdeo as the occupant and owner of the 
field. In the face of the name of Sukhdeo 
being shown in the record of rights as well 
as the crop statement as the occupant of 
the field, it is difficult to see that any blame 
could be fastened on Dayaram for treating 
Sukhdeo as the owner of the property. It 
will be seen that Sukhdeo did not try to 
correct the impression of Dayaram even m 
the proceedings commenced in 1955 for 
determination of fair lease money. It is said 
that Sukhdeo preferred to remain absent and 
the order was passed ex parte. The service, 
it is alleged, was also by substituted service. 
All this conduct on the part of Sukhdeo 
however cannot make Dayaram responsible 
if he continued to hold that Sukhdeo was 
the owner of the property in the absence of 
any direct knowledge attributed to Dayaram 
about the change of ownership. If Sukhdeo 
was really having nothing to do with the 
land either on his own behalf or on behalf 
of die true owner, namely, his sister Gitabai, 
it is difficult to see how Sukhdeo would con- 
tinue to receive the rent sent by money 
order from Dayaram. There are money order 
receipts from 1959-60 showing payment of 
rent to Sukhdeo. As an honest person, Sukh- 
deo should have either refused the money 
orders or put Dayaram wise as to the pro- 
per person who was entitled to receive rent. 
For this conduct of Sukhdeo which it now 
suggested was in a sense collusive, Dayaram 
cannot be held responsible. There was no 
such suggestion in the pleadings in the lower 
Courts and it is difficult to hold that Sukhdeo 
could be colluding with Dayaram to the 
detriment of the interests of his sister. Again 
the inference drawn by the learned Tahsildar 
from the entry in the copy of the record-of- 
rights showing Sukhdeo as the occupant on 
account of the death of Janibai that he was 
not the owner till that date is a gross mis- 
reading of the record. The Tahsildar had 
before him at least till he passed the order 
the partition deed of 24-5-1954. Janibai had 
become the owner of the property as a result 
of this partition and it was only because oE 
this document that Janibai’s name must have 
come to be recorded as the owner, and after 
her death, naturally the field was again 
mutated in the name of Sukhdeo. To draw 
any other inference would be a gross perver- 
sion in the face of the documents on record. 
The learned Tahsildar seems to have failed 
to keep in mind the elementary rule that 
when me competition was between an asser- 


tion of oral admission and the written docu-’ 
ment containing admission of both the parties 
that they were joint till 1954 he should not 1 
have persuaded himself to bold that there 
was an oral partition between Janibai and 
Sukhdeo in the face of the admissions in the 
written partition deed of 1954. The observa- 
tion of the Tahsildar that the applicant had 
not filed the crop statements of 1951-52 on- 
wards to show that he was in possession in 
1951-52 or till 1952-53 is to say the least un- 
understandable in the face of these docu- 
ments on record being very much in the re- 
cord. Either the Tahsildar has chosen simply 
to ignore the existence of these documents or 
has come to make these observations in spite 
of them. The Tahsildar seemed to think 
that it is only the crop statements tor the 
years 1961-62 to 1963-64 which were on re- 
cord showing the possession of Dayaram, 
forgetting that there were documents ot the 
previous periods 1951-52 to 1953-54 also. 
The Tahsildar also observed that it was the 
duty of Dayaram to examine Sukhdeo who 
received rent sent by money orders because 
it was Sukhdeo who could have explained 
it, and in the absence of Sukhdeo, he observ- 
ed tli at not much weight can be attached to 
the money order receipts. Between the peti- 
tioner ana Dayaram, Sukhdeo was much 
nearer to the petitioner, being her brother. 
It was he who had gifted the property and 
dealt with the property in spite of the gift. 
If an adverse inference were to be drawn 
on account of absence of Sukhdeo from the 
witness-box, it is difficult to hold that it 
could be against Dayaram. The further 
observation that Dayaram did not give lease 
money of 1958-59 to anybody is again not 
correct as the Tahsildar has not taken into 
account the money order receipt dated 19-3- 
1959 under the hand of Sukhdeo. The learn- 
ed Tahsildar has referred to the evidence of 
Shriniwas, the husband of the petitioner. 
Even a cursory perusal of that evidence 
would have shown to the Tahsildar that in 
para. 16 he unequivocally admitted that 
in 1954 when Sukhdeo executed the gift 
deed the field was not in his possession but 
was in possession of Dayaram and the further 
admission of the witness that till 1954 i. e., 
till the death of Janibai, Gitabai had no 
concern and that he did not whether 
Dayaram’s possession till 1954 was legal or 
illegal. If nothing else, this statement at 
least amounts to an unequivocal admission 
that in 1954 Dayaram was in cultivating 
possession of the property though the peti- 
tioners witness stated it was unauthoris- 
ed. 

8. On the observations noticed above, the 
Tahsildar recorded a finding that the applica- 
tion was not maintainable by Dayaram and 
he was not entitled to purchase the pro- 
perty. 

9. Dayaram challenged this order by an 
appeal before the Sub-Divisional Officer. 
Tnat officer has dismissed the appeal. It may 
be mentioned that after securing the order 
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from the TahsilcLir, the petitioner filed an 
application under Section 120 (c) of the Bom- 
bay Tenancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958, claiming possession 
\>f the held from Dayaram on the ground 
that he was in unauthorised possession. The 
sheet-anchor of this application naturally was 
the order made by the Tahsildar referred to 
above. This application and the appeal were 
apparently considered together and were dis- 
posed of on the same day. After referring to 
the rival contentions of the parties, the ap- 
pellate authority posed certain questions 
which according to it arose for decision in 
the appeal, namely — ■ 

(i) ‘Whether the lower Court was acting 
without jurisdiction; 

(ii) Whether the oral partition of the year 
1951 was proved and 

(iii) Whether Dayaram proved his tenancy 
of the field which entitled him to purchase 
the field in question? 

We are not concerned in this ease with the 
Question of jurisdiction as that is no longer 
in dispute. It is the finding on the other two 
issues which are however a matter of de- 
bate. 

10. On the question whether there was 
an oral partition in 1951, the appellate au- 
thority referred to the evidence of Asaram 
to that effect which it seems to have pre- 
ferred and explained away the admission to 
the contrary in the partition deed which 
mentioned that the property was jointly 
held by them till that date by saying that 
that admission did not mean that separate 
shares were not apportioned earlier. The ap- 
pellate authority has further sought support 
to this conclusion from the fact that in 1953 
a batai patra alleged to be executed by 
Uttam in favour of Janibai came to be made. 
The reasoning which has found favour with 
the appellate authority was that because 
there was a batai patra. It must lead to the 
conclusion that there was a previous parti- 
tion. The appellate Court has fallen into the 
same error as the Tahsildar in interpreting 
the entry in the record-of-rights showing the 
name or Sukhdeo as the occupant and having 
acquired this right as a heir after the death 
of Janibai from 30-6-1954. The appellate 
Court also failed to remember that Janibai 
had become the owner of this field as a re- 
sult of partition between Sukhdeo and Jani- 
bai on 24-5-1934. and after her death son 
Sukhdeo was rightly recorded as the occu- 
But this fact does not and could not 
to an inference that Janibai was all 
along the owner of the property in the face 
of the record-of-rights showing the name of 
Sukhdeo as the owner prior to 1954. It ap- 
pears that there was a sale of field survey 
No. 18/1 of Wagboli on 9-4-1953 on which 
document of sale both Janibai and Sukhdeo 
appended their signatures. If Sukhdeo’s name 
appeared as the executant of the sale deed, 
it would be wholly inconsistent with Janibai 
alone being the owner of the property or 
owner of the property at all, on this date. 


The reasoning which found favour with the 
learned appellate authority in paragraph 13 
with regard to this circumstance is, to say 
the least, difficult of proper apprehension. 
Similarly, the statement in paragraph 15 
about the admission of signature of Uttam on 
the batai patra is tantamount to admission 
of execution of the batai patra is the repeti- 
tion of the same mistake committed by the 
Tahsildar in interpreting this document. In 
paragraph 18 the appellate authority has 
observed that the oral partition of 1951 was 
reiterated by the written partition deed 
executed in the year 1954 a statement which 
is wholly in contradiction of the recitals of 
the partition deed of 24-5-1954. How any 
authority acting judicially could come to such 
a conclusion is difficult to understand in tho 
face of the recitals in the partition deed. On 
such observations, the appeal came to bo 
dismissed. 

11. The matter was therefore taken up 
at the instance of Dayaram before tho Re- 
venue Tribunal. The Tribunal being fully 
cognizant of the limitations of its powers as 
a revisional authority, to which a reference 
is made in the order itself, has reversed tho 
finding of the lower authorities and held that 
Dayaram had established his status as a 
tenant. The Tribunal rightly observed that 
the main issue involved was whether Daya- 
ram was a protected lessee and a tenant of 
the field in dispute. It was only if ho was a 
tenant that he would be entitled to purchase 
the field. It may be mentioned that two revi- 
sions had been filed before the Tribunal, one 
against the appellate order and the other 
against the order of summary eviction of 
Dayaram in proceedings under Section 120 
(c) of the new Tanancy Act filed before the 
Sub-Divisional Officer. 

12. The Tribunal pointed out that tho 
Courts below had totally ignored the material 
evidence, namely, the inference to be drawn 
from the crop statements for the years 1952- 
53 and 1953-54 which were on record and 
which showed not only cultivating possession 
of Dayaram as a tenant but also the status of 
Sukhdeo as occupant of the fields. The Tri- 
bunal also correctly pointed out that tho 
mutation in the name of Janibai as a result 
of the partition dated 24-5-1954 which was 
effected on 4-6-1954 had necessarily to be 
followed by further mutation in the name of 
Sukhdeo after her death on 30-6-1954. If 
Sukhdeo was the owner of the property in 
1952-53 and 1953-54, then Dayaram must 
necessarily have acquired the rights of a 
protected lessee under the Leases Act on 
account of his cultivating possession in those 
two years. The specious argument that there 
was an oral partition in 1951 and therefore 
Janibai bad become the owner of the pro- 
perty in 1951 could not be countenanced jn 
face of the registered partition deed of 1954 
which contained an unequivocal admission 
that till the date of that partition the parties 
were joint. In paragraph 12, the Tribunal 
pointed out that there was no evidence to 
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sbow that Uttam bad ever cultivated the 
field in 1953-54 or at any time. Thus, this 
is a case where the finding about Uttam 
being the tenant is reached without evidence 
as to actual cultivation. I have already observ- 
ed that mere production of a document of 
batai patra alleged to contain the signature 
of Uttam cannot lead to an inference of 
Uttam’s cultivation. For that affirmative evi- 
dence had to be led before the Court from 
which an inference of actual cultivation had 
to be drawn. No such inference is drawn. If 
Sukhdeo alone was the owner of the property 
in 1953, it is another fact entirely omitted 
from consideration by the lower authorities. 
Even the execution of the batai patra could 
not clothe him with any rights in the pro- 
perty because the batai patra was in favour 
of Janibai who had no interest in the pro- 
perty as owner. This finding that Sukhdeo 
was the owner of the property cannot be 
displaced and cannot be shown to be wrong. 
The batai patra which appears to be the 
sheet anchor of the case of the petitioner is 
of no assistance in establishing her case. The 
Tribunal also pointed out that throughout 
the conduct of Janibai and Sukhdeo vis-a-vis 
Dayaram was of acquiescence in the cultiva- 
tion and possession of Dayaram. If Dayaram 
was at any time in unauthorised occupation 
of the land as squatter or trespasser, it is 
difficult to believe that neither of them could 
have taken steps to oust him. On the con- 
trary the conduct of Sukhdeo in receiving 
rent and acknowledging his right on land 
goes to show that the owner of the property 
was aware of the rights of Dayaram and had 
not raised his little finger against him. It is 
complained that no rent receipts are tiled 
for the years 1952-53 and 1953-54. It must 
be remembered that the dispute was raised 
in 1963 and. ordinarily agriculturists are not 
expected to retain receipts of payment long 
after they are made. Even persons given to 
keep regular accounts and papers find it 
difficult to maintain records after decades. In 
paragraph 16, the Tribunal has pointed out 
that the circumstances, documents and the 
inferences to be drawn from documents 
which are inference of law have been com- 
pletely ignored by the lower Courts who had, 
as it were, gone off at a tangent in uphold- 
ing the claim of the petitioner that there was 
an oral partition in 1951 and therefore Daya- 
ram could not acquire any rights. If there 
is no basis for that finding, and I have not 
been shown any material or document from 
which such an inference could be drawn, 
the orders of the revenue authorities could 
not possibly be sustained. In my opinion, 
they have rightly been reversed and the only 
inference that can be drawn has been re- 
corded by the Tribunal. 

13. It is, however, seriously contended 
that the Tribunal has acted in excess of its 
jurisdiction in reversing the finding of the 
two Courts and especially the appellate 
authority as to the status claimed by Daya- 
ram. It is urged that whether Dayaram had 
proved that he was a tenant is essentially a 


question of fact and however erroneous 
assuming that there is error the finding may 
be, the Tribunal had no jurisdiction to inter- 
fere with such a finding. In my opinion, this 
contention is not well founded. It is true 
that in reaching a conclusion about the jural 
relationship like that of landlord and tenant 
m this case, certain facts are required 
to be established, and so far as the facts to 
be established lead to an inference of fact, 
that may be a finding which is binding on 
the superior authorities. But if the inference 
reached itself is without evidence, then it is 
open to the revisional authority to find what 
the evidence is in order to come to a proper 
conclusion as to the jural relationship. More- 
over the question of status of Dayaram who 
claimed to be a tenant on land and a pro- 
tected lessee is not a pure question of fact, 
nor is it dependent on an inference from 
fact It is a question of law and or at any 
rate, a mixed question of law and fact. IF 
any authority is needed for this proposition, 
it is only necessary to refer to a few prece- 
dents. In Narsayya v. Veerayya, AIR 1935 
Mad 268, it has been held that the ques- 
tion as to whether a certain legal position is 
created as between the parties as the result 
of a certain transaction is a matter of law, 
and hence the question whether the relation- 
ship of landlord and tenant existed between 
the defendants and the plaintiff is one ot law 
and not of fact. Reference is made to the 
decision - of the Privy Council in Satgar 
Pnisad v. Raj Kishore Lai, AIR 1919 PC 60. 
A similar view was taken in. the Allahabad 
High Court recently in Ram Prakash v. 
Shambhu Dayal, AIR 1960 All 395, wherein 
the Court observed: 

'“Whether the facts found by the lower 
Court constitute a relationship of sub-tenancy 
or of landlord and tenant between the par- 
ties is a question of law, and if the lower 
Courts have come to an erroneous conclusion 
on this point, the High Court can interfere 
in Second Appeal.” 

There is another decision of the Privy 
Council in Dhanna Mai v. Moti Sagar, AIR 
1927 PC 102, laying down that the proper 
effect of a proved fact is a question of law 
and the question whether a tenancy is per- 
manent or precarious is one of a legal infer- 
ence from facts and not itself a question of 
fact. This decision was followed by the 
Supreme Court in Bejoy Gopal v. Pratual 
Chandra, AIR 1953 SC 153. In that case 
the question arose under Sections 109 and 
112 of the Code of Civil Procedure, there 
being concurrent findings that the tenancy 
is permanent. The appellant urged that the 
appeal was not concluded by the concurrent 
finding of the Courts below that the tenancy 
was permanent because that question was 
one of the proper inference in law to be 
deduced from the facts as . found by the 
Courts below. This contention was accepted. 

3.4. In this Court, a similar view has been 
taken when the matter was referred to Divi- 
sion Bench, in Dhondi v. Dadoo, AIR 1954 
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“It is true that an inference as to perma- 
nent tenancy is a mixed question of law 
and fact and could be raised in second ap- 
peal. But the facts found from which the 
inference in favour of a party claiming to 
be a permanent tenant is sought to be raised 
must be regarded as binding in second ap- 
peal, though the question as to what in- 
ference should be raised from those facts 
must be regarded as a question of law." 

A similar view has been taken in other High 
Courts also. 

15. Where therefore on facts which could 
be said to be established, an inference as 
to the jural relationship between the parties 
viz., that of landlord and tenant, is required 
to be drawn, the jurisdiction of the revi- 
sional authority cannot be denied on the 
ground that it’ is interfering with the fin di n g 
1 ol fact. Tne inference being a 'lega’i inference 
to be drawn from proved circumstances, it 
was open to the Tribunal to record a find- 
ing. There was a further infirmity in reach- 
ing the finding, namely, the total absence of 
evidence regarding the oral partition or the 
letting of land or cultivation of land by 
Uttam which was the sheet-anchor of the 
petitioners case, the total exclusion from 
consideration of other documents on ‘record 
such as the crop statements of 1952-53 and 
1953-54 which proved the cultivating posses- 
sion of Dayaram from Sukhdeo who was 
shown as occupant, and a wholly erroneous 
inference is drawn from the mutation entry 
in the record -of-rights in coming to the con- 
clusion that Janibai was the owner of the 
property from whom Sukhdeo obtained the 
property after her death, ignoring altogether 
the intervening fact of the partition of the 
property under which alone Janibai had been 
granted this field. 

16. On a consideration of all the circum- 
stances of the case, therefore, I have come 
to the conclusion that the Tribunal has pro- 
perly exercised its jurisdiction and has arriv- 
ed at the conclusions which cannot be 
successfully challenged. The result is that 
the petition fails and is dismissed with 
costs. 

17. A grievance is made that Dayaram 
was dispossessed on the very next day of 
the order of the Sub-Divisional Officer hold- 
ing that he was in unauthorised possession 
without giving any opportunity or time to 
Dayaram to secure stay of that order. Such 
indecent haste unnecessarily gives cause tor 
complaints against the proper administration 
of justice. The authorities would have been 
better advised to avoid occasion for such 
complaints. As Dayaram succeeded, Dayaram 
may be restored to possession as early as 
possible. 

Petition dismissed. 


J, R. VIMADALAL J. 

Jagdishprasad Kashiprasad and others. Ap- 
plicants v. The State of Maharashtra and 
another. Opponents. 

Criminal Revn, Appln. No. 180 of 1968, 
P/-26-2-1969. 

(A) Evidence Act (1872), Ss. 114 Ulus, (g) 
and 3 — Non-examination of some of the 
prosecution witnesses — Adverse inference, 
when can be drawn — - Appreciation of evi- 
dence. 

A party asking the Court to draw against 
the other party an adverse inference of the 
pature indicated in Illustration (g) to Sec- 
tion 114 of the Evidence Act by reason of 
the non-examination of a witness by that 
party must, whether the proceeding be a 
cavil or a criminal one, lay the foundation 
yax ift. ty tkattbug vfdceutx> •wkor.ki 
show that the witness in question was avail- 
able to the other party for the purpose of 
giving evidence at the time of the hearing. 
That evidence may be elicited, either in the 
course of the cross-examination of the wit- 
nesses examined by the other side (e. g. the 
investigating officer in a criminal case), or 
by leading evidence to that effect. Unless 
ihat foundation is laid, no question of draw- 
ing an adverse inference as indicated in 
illustration (g) to Section 114 arises at all. 

(Para 3) 

Even if an adverse inference were to be 
drawn, it would be for the Court to weigh 
the evidence of such of the witnesses as 
have been examined before it as against that 
adverse inference and, if those witnesses are 
found to be reliable, the Court would bo 
perfectly justified in convicting the accused 
persons. (Para 3) 

(B) Criminal P. C. (1898), S. 367 — Evi- 
dence Act (1872), S. 3 — ■ Seven accused 
persons — Three accused given benefit of 
doubt by reason of their names being not 
mentioned in F. I. R, — That cannot lead 
to conclusion that other accused persons 
named in F. L R. which furnished valuable 
corroboration to evidence of complainant 
and the witness should also be acquitted. 

(Para 4) 

A. K. Khanna, for Applicants; P. G. Pal- 
shikar, Addl. Govt. Pleader, for Opponent 
No. 1. 

JUDGMENT : This is an appeal filed by 
four of the original seven accused persons 
against their conviction by the judicial 
Magistrate, First Class, Khamgaon, which 
was confirmed by the Additional Sessions 
Judge, Khamgaon, on appeal. 

2. The short facts of the case are that 
on the 16th of January 1967 the complainant 
Mahadeo found that one of his bullocks was 
missing from the Kotha and he ultimately 
traced the bullock to the cattle pound from 
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where it was got released. The prosecution 
story is that he was then proceeding by bus 
to Shegaon to report the matter to the police 
when he was waylaid by the four applicants 
before me, along with original accused 
Nos. 1, 2 and 3, who fell upon him and 
started beating him with sticks, with the 
result that he received a number of injuries 
and fell down unconscious on the road. Ac- 
cording to the prosecution, when he regain- 
ed consciousness, Mahadeo found Semadhan, 
Vishanu, Shriram and Deorao near him, and 
he was carried to the police station where he 
lodged his report and then sent for medical 
treatment In view of the report made by 
Mahadeo, the accused persons were arrested 
and were put up for trial before the Judicial 
Magistrate First Class, Khamgaon. The said 
Magistrate however, gave accused Nos. 1, 
2 and 3 the benefit of doubt by reason of 
the fact that their names were not mention- 
ed by Mahadeo in the report which he had 
lodged at the police station, but he convict- 
ed accused Nos. 4 to 7 who are the appli- 
cants before me of the offence under Sec- 
tion 323 of the Indian Penal Code and 
sentenced them to rigorous imprisonment tor 
15 days and to pay a fine of Rs. 25 each. 
He, however, acquitted all the accused per- 
sons of the offence under Section 147, as 
well as the offence under Section 149 read 
with Section 325 of the Indian Penal Code. 
On appeal to the District Court by accused 
Nos. 4 to 7, their conviction as well as the 
sentences imposed upon them by the trial 
Magistrate were confirmed. Accused Nos. 4 
to 7 have thereafter filed the present revision 
application. 

3. There is no substance whatsoever in 
this application in so far as the conviction ol 
these accused rests upon the evidence given 
by Mahadeo, which is amply corroborated 
by the evidence of witness Samadhan, both 
of whom have rightly been believed by the 
lower Courts. The only ground urged before 
me has been that though four persons were 
mentioned by Mahadeo in the list as eye 
witnesses only two of them were examined. 
One of whom has stated that he came up 
subsequent to the actual incident. Mr. 
Khanna has therefore contended that an 
adverse inference should be drawn against 
the prosecution, but I am afraid that cannot 
help the accused. Even if an adverse infer- 
ence were to be drawn, it would be for the 
Court to weigh the evidence of such of the 
witnesses as have been examined before it as 
against that adverse inference and, if those 
witnesses are found to be reliable, the Court 
would be perfectly justified in convicting the 
accused persons. Moreover, in the present 
case, no basis has been laid in the course of 
the evidence for drawing an adverse infer- 
ence by reason of the non-examination of 
the two eye witnesses. A part}' asking the 
Court to draw against the other party an 
adverse inference of the nature indicated in 
Illustration (g) to Section 114 of the Evi- 
dence Act by reason of the non-examination 
of a witness by that party must, whether 


the proceeding be a civil or a criminal one, 
lay the foundation for it by eliciting evi- 
dence which would show that the witness in 
question was available to the other party for 
the purpose of giving evidence at the time 
of the hearing. That evidence may be elicit- 
ed, either in the course of the cross-examina- 
tion of the witnesses examined by the other 
side (e. g. the investigating officer in a cri- 
minal case), or by leading evidence to that 
effect. Unless that foundation is laid, no 
question of drawing an adverse inference as 
indicated in Illustration (g) to Section 114 
arises at alL 

4. The only other point which was urged 
was that since the other three accused per- 
sons, one of whom was supposed to be main 
accused, have been acquitted, there is no 
reason why accused Nos. 4 to 7 should have 
been convicted on the same evidence. I am 
afraid, there is no substance in that conten- 
tion of Mr. Khanna either, for the simple 
reasons that accused Nos. 1 to 3 have merely 
been given benefit of doubt by reason of 
their names not being mentioned by Maha- 
deo in the report which he has lodged in 
the police station which has been recorded 
as a first information report. That cannot 
therefore necessarily lead to the conclusion 
that the other accused whose names have 
actually been mentioned in the first informa- 
tion report which furnishes valuable corrobo- 
ration to the evidence of Mahadeo and 
Samadhan should also be acquitted. The con- 
viction of accused Nos. 4 to 7 imposed by 
the lower Courts, is therefore clearly correct 
and this revision application must fail. I am 
somewhat surprised at the very lenient sen- 
tence that has been imposed upon these 
accused persons by the Courts below, but 
having regard to the fact that no notice of 
enhancement has yet been issued, I have not 
thought it fit to interfere in the matter at 
this stage. The accused persons should 
surrender to their bail. 

Application dismissed. 


AIR 1970 BOMBAY 167 (V 57 C 30) 
(NAGPUR BENCH) 
ABHYANKAR, J. 

Waman Suryabhan and others. Petitioners 
v. Maharashtra Revenue Tribunal, Nagpur 
and others. Respondents. 

Special Civil Appln. No. 1143 of 1968, 
D/-9-9-1968. 

(A) Tenancy Laws — Bombay Vklarbha 
Region Agricultural Tenants (Protection 
from Eviction and Amendment of Tenancy 
Laws) Act (9 of 195S), S. 5 (1) — Object of 
— Right to obtain possession accrued be- 
fore the Act — Application after Act ceas- 
ing to bo in force — Held not barred by 
limitation. 
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The p lain meaning of the provision in 
Section 5 (1) is that the rights which ac- 
crued immediately before the Act were, as 
it were, kept in a state of suspended ani- 
mation. They were not to be enforced 
during the period this Act was in force and 
became enforceable as soon as the Act 
ceased to be in force. Where, therefore, 
the landlord who had acquired the right to 
obtain possession of the property before the 
Act and nothing else had to he done ex- 
cept to make an application for possession, 
the right could be enforced in terms of the 
provisions of Section 5 (1) of the Act itself 
as soon as the Act ceases to be in force. 
The Act ceased to be in force on 31st De- 
cember 1958, and an application made 
within two years of that date could not be 
held to be barred by limitation. 

(Para 9) 

(B) Tenancy Laws — Berar Regulation of 
Agricultural Leases Act (24 of 1931), S. 8 
(l) (g) — Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region) Act (99 of 
1938), S. 36 — Order terminating lease 
under S. 8 (1) (g) of the Act of 1931, on 
20-8-1938 — Appeals — Final order of 
Revenue Tribunal on 31-3-1960 — Appli- 
cation for possession on 5-5-19C0 — Not 
barred by limitation. 

Under the normal rule of construction, 
whenever an order of a subordinate authority 
is challenged in superior Courts by an ap- 
peal or a further appeal, such order of the 
original authority gets merged in the final 
order. The right to enforce the benefit of 
the order, therefore, would accrue only after 
the order has reached finality. 

Thus, where the order terminating lease 
under S. 8 (1) (g) of the Act of 1931 was 
passed on 20-8-1958 but the second appeal 
filed by the tenant challenging the order was 
disposed of by the Revenue Tribunal on 
31-3-1960, the application for possession 
made on 5-5-1980 by the landlord could 
hardly be resisted as barred by limitation. 

(Para 10) 

(C) Transfer of Property Act (1882), 
Ss. 112, 113 — Statutory leases — Accept- 
ance of rent after termination of lease — 
No waiver — T. P. Act not applicable. 

In the case of a statutory lessee, his 
right being created by statute the corres- 
ponding obligation to pay the statutory 
rent until possession is delivered is implicit 
in such a situation. In fact, the rent is not 
the lease money in the true sense of the 
term at all but is a statutory solatium which 
a lessee protected by the statute is re- 
quired to pay to the landlord. It has hard- 
ly any element of a contractual liability. It 
will therefore not be proper to apply the 
provisions of the Transfer of Property Act 
in case of statutory tenant’s rights and obli- 
gations which must be worked under the 
statute which creates the lessee’s rights and 
not under ordinary law. Where, therefore, 
a landlord recovers the rent from iris sta- 


tutory lessee after obtaining an order of 
termination of lease under S. 8 (1) (g) of 
the Act of 1951, there is no waiver of Ins 
right to obtain possession of the land. 

* (Para 12) 

V. R. Manohar, for Petitioners; M. W. 
Samudra, for Respondents Nos. 3 and 4, 

JUDGMENT: This is a tenants’ petition 
under Article 227 of the Constitution chal- 
lenging an order of the Maharashtra Reve- 
nue Tribunal holding that the respondents 
Nos. 3 and 4 were entitled to restoration 
of possession of two fields. Survey Nos. 50 
ana 72/2 of mouza Kasarkhed, tahsd Bala- 
pur. District Akola. The litigation has had 
a chequered career and it will be necessary 
to trace a few facts. 

2. These two fields were cultivated by 
Suryabhan who had acquired the rights of 
a protected lessee under the Berar Regula- 
tion of Agricultural Leases Act, 1951. 
Digambar the predecessor-in-title of the res- 
pondents Nos. 3 and 4 gave a notice under 
section 9 (1) of the Leases Act terminating 
the tenancy of Suryabhan. On the basis 
of this notice, two proceedings came to be 
started, one by Suryabhan and another by 
Digambar. Digambar started proceedings 
under Section 8 (1) (g) of the Leases Act 
challenging the order terminating the lease 
and Suryabhan’s application registered as 
Revenue Case No. 94/59/56-57 in which 
he challenged the bona fides of the notice 
under Section 9 (3) of the Leases Act. 
Both the applications were considered and 
tried together and disposed of by a common 
order dated 20-8-19o7. A copy of this 
order was filed In the subsequent proceed*’ 
ings before the Naib-Talisildar. The Sub- 
Divisional Officer held that the notice was 
valid and bona fide. He allowed the appli- 
cation of Digambar and terminated the 
lease of Survey Nos. 56 and 72/2 under 
Section 8 (I) (g) of the Leases Act and re- 
jected the application of Suryabhan in 
Revenue Case No. 94/59/56-57. 

3. Suryabhan apparently did not file a 
separate appeal challenging that part of the 
order under Section 8 (I) (g) of the Leases 
Act, terminating the lease, but be chal- 
lenged by an appeal before the appellate 
authority the decision of the Sub-Divisional 
Officer holding that the notice was bona 
fide. This appeal was dismissed in default 
by the appellate authority. Against this 
order, Suryabhan preferred a second appeal 
which was disposed of by the Bombay 
Revenue Tribunal by its order dated 31-3- 
1960. The Tribunal held that Suryabhan 
was not entitled to any reliefs. Thus. 
Snryabhan’s application under Section 9(3) 
was finally disposed of by the order of the 
Tribunal datea 31-3-1960. 

4. Thereafter on 5-5-1960 Digambar 
commenced by an application of that date 
proceedings ^ for possession of the property 
on the basis of the order in his favour in 
the proceedings under Section 8 (I) (g) of 
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the Leases Act. During the pendency of 
those proceedings the original tenant 
Suryabhan died and the petitioners who are 
the legal representatives of Suryabhan 
were brought on record. Suryabhan and 
after him, the petitioners contested the ap- 
plication for possession on several grounds, 
but only two grounds survive for consi- 
deration in this petition, namely, that the 
application of Digambar was barred by limi- 
tation under Sec. 36 (2) of the Bombay 
Tenancy and Agricultural Lands (Vidarbha 
Region) Act, 1938, and that Digambar by 
his conduct had accepted the petitioners as 
tenants inasmuch as he had filed a suit in 
the Civil Court claiming lease money for 
the years 1957-58 and 1959-60 and obtained 
a decree therefor. 

5. The application was allowed by the 
Naib-Tahsildar rejecting both the conten- 
tions of the petitioners. Against this order 
the petitioners preferred an appeal. The 
appellate authority accepted the contention 
of the petitioner on both points, and allow- 
ing the appeal ordered dismissal of the ap- 
plication of Digambar. 

6. Against this reversing order in ap- 
peal, the present respondents 2 and 3 pre- 
ferred a revision before the Mah. Rev. 
Tribunal. The Tribunal has allowed the 
revision application, repelling the conten- 
tions of the petitioners on both the points 
in these proceedings, namely, on the ground 
of limitation and waiver. It is this order of 
the Tribunal which is under challenge. 

7. In support of their objection that the 
application fifed on 5-5-1960 was barred by 
limitation, the petitioners’ contention is 
that the right to possession accrued in 
favour of Digambar on 20-8-1957. This 
application under Section 36 (2) has been 
filed by Digambar more than two years 
after the right to possession accrued i.e., 
more than two years from 20-8-1957, and, 
therefore, should be treated as barred by 
limitation, It will be useful to deal with 
this contention first. 

8. On behalf of the contesting respon- 

dents, reliance has been placed before the 
Tribunal as well as in this Court on the 
provisions, firstly, of Sections 3 and 4 of 
the. Bombay Vidarbha Region Agricultural 
Tenants (Protection from Eviction and 

Amendment of Tenancy Laws) Ordinance, 
1957 (No. IV of 1957), and also on the 

revisions of Sections 3, 4 and 5 of the 

ombay Vidarbha Region Agricultural 

Tenants (Protection from Eviction and 

Amendment of Tenancy Laws) Act, 1957 
(No. IX of 1958). The provisions of the 
Act and the Ordinance being identical, re- 
ference will be made to the provisions of 
the Bombay Act No. IX of 1958. The 
contention of the learned counsel for the 
petitioners is that in order to claim the 
benefit of this Act or the Ordinance, it was 
necessary for his client either to have ten- 
dered the lease money due to the landlord 
in respect of the land for the agricultural 


year ending 31-3-1958 and to show a will- 
ingness to hold land thereafter on the same 
terms and conditions, or for the landlord 
to make an application for possession and 
in such proceedings it was for the tenants, 
i,e., the petitioners to deposit within such 
time as may have been prescribed by the 
Court, the rent or lease money due to the 
landlord for the agricultural year ending 
31-3-1958. Thus, according to the peti- 
tioners, unless the conditions in Section 3 
by voluntary tender of lease money for the 
years 1957-58 or by depositing the same 
amount if the landlord were to make an 
application for possession, were satisfied, 
the landlord could not get the benefit of 
either of these two provisions of law. 

9. I do not think this contention is 
well founded. Besides Sections 3 and 4 of 
the Bombay Act 9 of 1958, there is another 
blanket provision in Section 5 (1) of the 
same Act to the following effect: — 

“Any right, privilege, obligation or lia- 
bility acquired, accrued or incurred under 
any enactment, judgment, decree or order 
of any Court or Tribunal or authority or by 
any contract between the parties immedi- 
ately before the commencement of this Act, 
or which may be acquired, may accrue or 
be incurred during the period for which 
this Act remains in force, but the enforce- 
ment of which has been stayed by the pro- 
visions of this Act, shall immediately on 
such provisions ceasing to have force, revive 
and be enforceable as if such provisions 
had not come into force.” 

The intention of the Legislature in making 
provision like Section 5 (1) of the Act is 
obvious. Section 3 gives a right to a care- 
ful tenant to protect himself by making a 
tender of the amount of lease money due, 
so that for a period of two years from the 
date of the commencement of this Act, 
such tenant is saved from any botheration 
of eviction or termination of tenancy. Sec- 
tion 4 prima facie applies to pending pro- 
ceedings or proceedings which may be insti- 
tuted, and if any such proceedings byway 
of execution or for eviction or for termina- 
tion of tenancy are pending or instituted 
after the coming into force of the Act, pro- 
vision is made for stay of such proceedings 
on terms. But apart from such cases, the 
Legislature enjoined that any right, privi- 
lege, or liability acquired, accrued or in- 
curred under any order or decree of the 
Court revives and becomes enforceable 
after the provisions cease to have effect. To 

f ive full effect to this provision, it must be 
eld that even in those cases where neither 
the landlord nor the tenant or ex-tenant has 
taken any steps, the Legislature intended 
that no such proceedings should be taken 
by the landlord for eviction of a tenant or 
for termination of tenancy of a tenant, and 
in case of such a landlord, he was assured 
that the right will become enforceable as 
soon as the provision ceases to have force. 
The plain meaning of this provision is that 
the rights which had accrued were, as it 
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were, kept in a state of suspended anima- 
tion. They were not to be enforced during 
the period this Act was in force and be- 
came enforceable as soon as the Act ceased 
to be in force. Therefore, in case of rights 
of the landlord who had acquired such 
rights like the respondent to obtain posses- 
sion of the property — and in this case noth- 
ing else had to be done except to make an. 
application for possession — the right could 
ibe enforced in terms of the provisions of 
[Section 5 (1) of the Act itself as soon as 
the Act ceases to be in force. The Act 
'ceased to be in force on 31st December 
j 1958, and if an application is made within 
two years of that date, I do not see bow 
the application could still be resisted on the 
'ground of limitation. 

10. There is yet another aspect of this 
matter which cannot be lost sight of. The 
petitioners themselves had challenged the 
order holding that the notice was bona fide 
by an appeal and later by a second appeal 
before the Tribunal. That appeal was dis- 
missed, But under the noimal rule of 
construction, whenever an order of a sub- 
ordinate authority is challenged in superior 
Courts by an appeal or a further appeal, 
such order of the original authority gets 
merged in the final order. The right to 
enforce the benefit of the order, therefore, 
would accrue only after the order has 
'reached finality, namely, as a result of the 

! decision of the second appeal in this case. 
The second appeal filed by the petitioners 
was disposed of by the Tribunal on 31-3- 
1960. The application for possession made 
,on 5-5-1960 by the respondents could 
jhardly be resisted as barred by limitation 
even on this aspect of the matter. There 
is no substance in the plea of limitation 
raised and it has been nghtly rejected. 

11. The second ground on which the 
application was resisted was the alleged 
.waiver on the part of the landlord because 
he filed a suit for lease money for the years 
1958-59 and 1959-60 during which time 
the petitioners were in possession and en- 
joyment of the property. The learned 
counsel for the petitioners wanted to sup- 
port this plea calling in aid the provisions 
of Section 113 of Ine Transfer of Property 
Act In the first instance, that section in 
terms is restricted to a notice given under 
Section 111 (h) of the Transfer of Property 
Act, namely, the consequences of waiving 
a notice to determine the lease or to quit 
the property. No such waiver is implied 
by conduct or by some other acts showing 
an intention to treat the lease as subsist- 
ing. This provision cannot be applied to 
the facts of this case. Then reference was 
made to Section 112 under which a for- 
feiture under Section 111 (g) may be waiv- 
ed if the landlord accepts rent. The con- 
ditions of this section are also not satisfied 
and the plea has rightly not been pressed 
too far. In the case of a statutory lessee, 
he is bound to pay the amount of lease 
money not only till the statutory lease 


comes to an end by order of the Court 
but until possession is given. The right 
being created by statute, the corresponding 
obligation to pay the statutory rent until 
possession is delivered is implicit in such a 
situation. The petitioners, therefore, were 
bound to pay the lease money as 
provided in the statute. In fact, 
it is not the lease money in the true sense 
of the term at all but it is a statutory sola- 
tium which a lessee protected by the sta- 
tute is required to pay to the landlord. It 
has hardly any element of a contractual lia- 
bility. It wall, therefore, not be proper to 
apply the provisions of the Transfer of Pro- 
perty Act in case of statutory tenants 
rights and obligations which must be work- 
ed under the statute which creates the les- 
see’s rights and not under ordinary law. 
This plea also, therefore, is equally not 
available to the petitioners and has been 
rightly rejected. 

12. No other point was urged. The 
order of the Tribunal is correct. The peti- 
tion fails and is dismissed with costs. 

Petition dismissed. 
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Smt, Gangabai, Petitioner v. President 
Municipal Council, Tumsar and others. Res- 
pondents. 

Special Civil Appln- No. 1059 of 1907, 
D/- 15/16-4-1969. 

Municipalities — Maharashtra Municipali- 
ties Act (40 of 1903) Sections 41, 48, 44, 

— Maharashtra Municipalities Election 
Rules (196C) Rule G3 — Occurrence of 
vacancy due to resignation by Councillor — • 
Holding of by-election — - Satisfaction by 
Collector that resignation is tendered validly 
is condition precedent — Must hold inquiry 
for that purpose. 

The provisions of Section 48 read with 
Section 41 of the Act and Rule 63 of tha 
Election Rules show that in case a vacancy 
alleged to have occurred in the office of a 
Councillor on account of resignation is 
challenged either by the Councillor con- 
cerned or at the instance of any one com- 
petent to make such a challenge, and when 
the matter is before the Collector on a report 
being received under Section 48 (2) to make 
arrangements for holding a by-election, the 
Collector ought to satisfy himself that the 
vacancy has in fact occurred. 

(Para 24) 

Where the Councillor of Municipality has f 
apprised the Collector that the so-called re- 
signation alleged to be given by him is not 
a conscious act of resignation and that his 
signature is taken on resignation by mis- 
representation and fraud, it is obligatory for 
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the Collector to bold inquiry and decide 
whether the councillor in fact tendered re- 
signation validly. (Para 26) 

From the fact that the power of the Col- 
lector to hold a by-election to the office of 
a councillor is made to depend on there hav- 
ing occurred a vacancy in the office of such 
a Councillor it is implicit that the collector 
should be satisfied that in fact and in law 
a vacancy has occurred in the office of the 
Councillor, and then only he can exercise 
his power of holding by-election under 
Buie 63. The mere submission of the 
report by the Chief Officer of the Munici- 
pality that a vacancy has occurred does 
not furnish a cause of action or ground for 
the exercise of power under Rule 63, and 
the contingencies contemplated under Sec- 
tion 44 are not the only contingencies under 
which inquiry can be held. Resignation 
becomes effective on its mere receipt by the 
President and he has no right to decide 
whether resignation is tendered validly. The 
duty to hold a by-election having been cast 
on the Collector, the Collector in his turn 
must be satisfied on proper inquiry that in 
feet the office of the Councillor has become 
vacant by a valid resignation. AIR 1967 
Bom 334 Foil, 

(Paras 19, 23) 

Cases Referred Chronological Paras 
(1967) AIR 1967 Bom 334 (V 54) = 

1966 Mah LJ 334, Ramkrishna v. 

Secy. Village Panchayat, Borjai 21 

S. W. Dhabe and S, G. Kukdey, for Peti- 
tioner, A. S. Bobde (for No. 1) B. A. Masod- 
kar (for Nos. 1 and 2) and C. S. Dharma- 
dhikari Asst. Govt. Pleader (for No. 3) R. B. 
Pendharkar (for No. 4) S. V, Natu (for No. 
5), for Respondents. 

AEHYANKAR J. — The petitioner Ganga- 
bai has filed this petition under Articles 226 
and 227. of the Constitution claiming the 
following reliefs: — 

(1) That the notice dated 23-9-1967 
(annexure A) and the proceedings of the 
metting dated 28-9-1967^ (annexure N) stat- 
ing therein that the petitioner is not a 
member be quashed; 

(2) That the Annexures D and E said to 
be the copies of the resignation of petitioner 
dated 23-9-1967 he also quashed and it be 
further declared that the petitioner continues 
to be the member of Municipal Council, 
Tumsar; 

(3) That a writ of mandamus be issued 
against the respondents nos. 1 to 3 directing 
them to treat the petitioner as a Municipal 
Councillor and give her all privileges and 
rights of a Councillor under the provisions 
of the Maharashtra Municipalities Act, 1965; 
and 

(4) That an interim order be passed stay- 
ing the effect of Annexures D and E and 
ordering further that the petitioner be con- 
tinued as a member of the Municipal Council 
till the decision of the petition. 


2. The petitioner has impleaded to this 
petition as respondents the President of the 
Municipal Council at Tumsar, the Chief Offi- 
cer of the Municipal Council, the Collector, 
Bhandara, one DuBchand Bhogsu Giripunje, 
who is a Councillor from ward No. 4; and 
one Motiram son of Laxman Mankar, alleg- 
ed to be an employee of the Municipal 
Council at Tumsar. 

3. Elections were held for electing 
Councillors of the Municipal Council at 
Tumsar in Bhandara district after the coming 
into force of the Maharashtra Municipalities 
Act, 1965, and poll was taken on 9th July 
1967. The petitioner was one of the con- 
testants to the office of Councillor to a seat 
reserved for women from ward No, 21 call- 
ed Shivajinagar. The petitioner polled the 
maximum number of votes and was declared 
elected from that ward. By a notification 
dated 20th July 1967, the names of all the 
Councillors elected to the Municipal Council 
were published as required by Section 19 (1) 
of the Maharashtra Municipalities Act, 1965 
(hereinafter referred to as the Act.) 

4. A meeting of the elected Councillors 
to elect the President and the Vice-President 
was held on 1st August 1967. It appears 
that although the Municipal Council com- 
prises 21 members, one elected member was 
enjoined not to participate in the meeting 
on account of the pendency of an election 
petition. The remaining 20 Councillors 
were evenly divided between the two 

oups, one alleged to he led by Saraf and 
e other alleged to be led by Narayanrao 
Karemore. The polling for each of the two 
offices showed that the votes were evenly 
divided for each candidate and Sbri Saraf 
was declared elected as President by toss 
and Shri Kisanrao Karemore was declared 
elected as Vice-President also by toss. 

5. The petitioner has alleged that she 
belonged to a group in opposition to the 
elected President, respondent No. 1. Ac- 
cording to the petitioner, she was called in 
the first week of September 1967 by the 
respondent No. 4 who came to her house 
ana told her that as the President wanted 
to visit her ward, she should accompany him 
and accordingly she came to the office of the 
Municipal Council. It was at about 10 a.m. 
in the morning. When she went to the 
office believing in good faith that she was 
called by the President, she found that the 
President was sitting , with his party members 
along with the respondent No, 4. There 
were some other personspresent and she 
was entertained to tea. The President was 
apprised by the petitioner of the unsatis- 
factory conditions of Shivajinagar from which 
she was elected. After taking tea, the res- 

ondent No. 4 produced a written paper 
efore her and she was called upon to sign 
it The petitioner alleges that she does not 
know reading or writing except making her 
signature as Gangabai. She has further alleg- 
ed that believing in good faith on the repre- 
sentation and assurance of the respondent 1 
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that she was signing an invitation for a party 
at the residence or one Mahadeo Kahalkarv 
the petitioner signed that paper and signed 
it in the usual way of her signature, namely, 
by putting the name Gangabai only. 

6. The petitioner further alleged that on 
23-9-1967 a notice of a special meeting was 
issued to all the Councillors of the bUinici- 
pal Council and an item on the agenda was 
consideration of the resolution to pass a 
motion of no-confidence against the Vico 
President, A copy of that notice has been 
annexed to the petition. The petitioner 
however did not receive any such notice. 
The meeting was convened for 28-9-1967 to 
consider this resolution. As the petitioner 
did not receive a notice, the petitioner be- 
came suspicious about the conduct of the re- 
spondents Nos. 1 and 4 and other persons 
and according to her, she sent a telegram 
on that date on 23-9-1967 demanding why 
she had not received the agenda of the spe- 
cial meeting fixed for 28-9-1967 and why 
her name as a councillor of the municipal 
council was omitted from the notice. No 
reply was received to this telegraphic com- 
munication from the respondent No. 1. On 
24th September 1967 a news item appeared 
in a daily paper published in Nagpur called 
“Navabharati’ saying that the petitioner had 
tendered resignation of her office as coun- 
cillor of the municipal council to the presi- 
dent. The petitioner, therefore, made a re- 
port about the matter to the police and also 
to the Collector, Bhandara, on 24th Septem- 
ber 1967. A copy of the report made to 
the Station Officer and a copy of the com- 
plaint in writing addressed to the Collec- 
tor are filed with the petition. The copy 
of the complaint to the Collector is dated 
28-9-1967 and the application purports to 
be one under Section 308 of the Act 
for suspending the meeting and further 
proceedings of the meeting of the 

municipal council to be held on 28-9- 
1967. In paragraph 2 of this ap- 

piccatscn to the Cbffecfor, fie petitioner has 
stated that it was impossible for her to 
submit resignation, much less to think of 
leaving the post of councillor which she got 
after a bitter struggle, that some fraud was 
played and she reserved her right to file 
further particulars after the documents are 
filed in this connection, that the meeting 
called for considering the , no-confidence 
motion against the vice-president is illegal 
and unlawful, and, therefore, she requested 
that the meeting convened for 28-9-1967 be 
suspended by directing the president and 
other persons concerned till the decision of 
her application. It appears from the docu- 
ments filed by the petitioner that it became 
known that the petitioner was not issued 
a notice because she was supposed to have 
resigned her office as councillor, and when 
this explanation became known, there was 
considerable commotion and representations 
were made by different categories of per- 
sons to several authorities. The petitioner 
has filed copies of the representations made 
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to the Governor, the Chief Minister, the 
Home Minister, the Police authorities and 
other persons. 

7. The meeting was held as scheduled 
on 28-9-1967. At this meeting a question 
was raised as to why the petitioner was not 
noticed, and on this query, the president is 
alleged to have explained that the peti- 
tioner was no longer a councillor of the 
municipal council. Thereafter, the member * 
walked out of the meeting and the remain- 
ing members passed a resolution of no- 
confidence against the vice-president. 

8. As the petitioner did not get any re- 
lief from any of the authorities, she filed 
this petition on 13-10-1967 in this Court 
and claimed the reliefs to which we have 
already adverted, 

9. Returns have been filed on bebalf of 
the respondent No. 1, the president, and 
also the respondents Nos. 4 and 5. 

10. The respondent No. 3, the Collec- 
tor, has also filed a return. With regard to 
the allegations in paragraphs 6, 7 and 8 of 
the petition, the Collector states that they 
do not concern him and he does not want 
to traverse these allegations. With regard 
to paragraph 9 of the petition, the Collector 
has stated that (he petitioner had sent a 
copy of her application dated 24-9-1967) 
addressed to the Station Officer, Tumsar, to 
the Collector, that the petitioner was not 
allowed to enter the hall to attend the meet- 
ing convened on 28-9-1967 and the Collec- 
tor was aware that she had made a com- 
plaint about it to higher authorities, It ap- 
pears that the petitioner was removed from 
the place of the meeting on her refusal to 
obey the direction to go away because of 
mounting tension. The Collector has also 
admitted In paragraph 6 of the return that 
the petitioner had made an application to 
the Collector and prayed for stay, that the 
Collector thereupon asked for a report from 
the President, Municipal Councu, as the 
Cuij’ector felt (fiat the report from (he presi- 
dent was necessary before any order could 
be passed on that application, and that the 
report was received from the president on 
30-9-1967 by which time the meeting 
scheduled on 28-9-1907 was already held 
and, therefore, there was no question of 
granting stay. The Collector had admitted 
that on receipt of the report from the Presi- 
dent, the Superintendent of Police, Bhan- 
dara, was asked to report the result of the 
investigation already started on the report 
made to the police by the petitioner. In 
paragraph 9 of the return, the Collector has 
stated that it was not necessary to hold any 
inquiry about the authenticity or the true 
character of the resignation before it was / 
accepted. The Collector has admitted that 
the resignation on which action is taken has 

to be a genuine document, but the resigna- 
tion, according to the Collector, became 
effective as soon as it was received by th® 
president and the councillor ceased to hold 
office. In paragraph 10, the Collector has 
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stated that it was not correct that the peti- 
tioner continued to be a councillor till the 
vacancy is filled up by the appropriate pro- 
cedure. According to the Collector, the 
petitioner ceased to be a councillor as soon 
as the resignation was received by the presi- 
dent. 

11. One of the reliefs asked for by the 
petitioner in this petition among others is 
a direction to the respondent No. 3, the 
Collector, not to treat the petitioner as 
having ceased to be a councillor. 

12. In the course of the arguments, it is 
suggested that the Collector was bound to 
hold an inquiry before he could decide 
whether a vacancy had occurred and whe- 
ther there was necessity of holding an elec- 
tion for electing a new councillor from the 
ward from which the petitioner was elect- 
ed. It is admitted that no such inquiry has 
been held and it is common ground that the 
Collector had issued instructions for hold- 
ing an election of a councillor from Ward 
No. 21 from which the petitioner was elect- 
ed, It is stated on behalf of the respon- 
dent No. 3 that as soon as the notice of the 
writ in this Court regarding this petition 
was received, no further steps have been 
taken for holding the election. 

13. In our opinion, it is not necessary 
for this Court to adjudicate on the" com- 
plaint of the petitioner whether she has 
validly and properly tendered resignation of 
her office and whether the communication 
dated 23-9-1967 amounts to a valid resig- 
nation of the office by the petitioner. We 
have come to the conclusion that in view 
of the provisions of Sections 41 and 48 of 
the Municipalities Act, Rule 63 of the 
Maharashtra Municipalities Election Rules, 
1966, it is the Collector who is the compe- 
tent authority to decide whether a vacancy 
has occurred in the office of a councillor on 
account of the resignation of his office 
given by that councillor. How this is so 
is to be considered by reference to certain 
provisions of the Municipalities Act. 

14. Under the scheme for projecting the 
municipal councils to be constituted under 
the new Municipalities Act, the Municipal 
Council is to be composed of elected, co- 
opted and nominated members. Tire mode 
of election of councillors is provided in 
Sections 10 to 17. Section 18 provides for 
nomination of a councillor in a specified 
contingency and that contingency arises if 
at a general election or by-election no coun- 
cillor is elected from any ward, and if 
there is a failure to elect a councillor at a 
fresh election by the electorate, then such 
a vacancy can be filled by nomination of a 
duly qualified person by the State Govern- 
ment. It is only in such a contingency 
that a person can be nominated as a coun- 
cillor by the State Government. Provision 
is made for co-option of members under 
Section 31 (6). Section 19 requires the 
names of elected members to be published 
in the official Gazette and in certain contin- 


gencies the name of a nominated councillor 
is also required to be published in the offi- 
cial Gazette. Similarly, under Section 20, 
the names of co-opted councillors are also 
required to be published by the Collector 
in the official Gazette. Section 21 provides 
for resolution of disputes in respect of 
election, co-option or nomination or coun- 
cillors. A special feature of the legisla- 
tion is that it provides for an election dis- 
pute being raised even in respect of a co- 
opted member. 

15. The term of office of councillors is 
provided for in Section 40, and the term 
of office is deemed to commence on the 
date of the meeting after the general elec- 
tion held to elect the president and the 
vice-president under Section 51. The term 
of office of a nominated councillor is to 
commence from the date of the meeting 
also, unless he is nominated under the con- 
tingency provided in sub-section (2) of Sec- 
tion 18. Then follows Section 41 regard- 
ing resignation of councillors and that sec- 
tion is as follows: — 

“41. (1) A councillor may resign his 
office by tendering his resignation in writing 
to the president. 

(2) Such resignation shall be effective on 
its receipt by the president,” 

16. Section 42 makes provision for cir- 
cumstances in which a councillor may be 
removed from office. Under Section 44, 
provision is made about disqualification of 
councillors and the consequences of either 
having such disqualifications or becoming 
disqualified after he enters upon his office 
as a councillor. We may notice here the 
provisions of sub-section (3) of Section 44 
which expressly invests a power in the Col- 
lector to give a decision whether on his 
own motion or on an application made to 
him, regarding a councillor having incurred 
a disqualification or become disabled from 
being a councillor. Special provision for 
defaulting councillors who incur a disquali- 
fication for failure to pay taxes is provided 
in Section 45, and so far as this provision 
is concerned, procedure is provided for 
having the question of adjudication of such 
a councillor Deing a defaulter or otherwise 
in sub-sections (4) and (5). Section 48 
deals with casual vacancies and the manner 
in which they are to be filled up. That 
section is as follows: — 

“48. (1) Where a vacancy occurs through 
the non-acceptance of office by any elect- 
ed, co-opted or nominated councillor or 
such person being disqualified for becoming 
or continuing to be a councillor or any elec- 
tion being set aside under the provisions 
of Section 21 or the death, resignation, re- 
moval or disability of a councillor previous 
to the expiry of" his term of office, the 
vacancy shall be filled by a by-election or 
co-option or nomination occording as the 
councillor was elected or co-opted! or nomi- 
nated: 
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Provided that no by-election shall be 
held or co-option or nomination made to 
fid up a vacancy occurring within four 
months prior to the date on which the term 
of office of the councillors of the council 
expires. 

(2) The Chief Officer shall report to the 
Collector eveiv vacancy in the office of a 
councillor within fifteen days of the occur- 
rence of the vacancy or within fifteen days 
of his becoming aware of the vacancy, 
whichever is later.” 

17. A perusal of Section 48 will show 
that when a vacancy occurs, _ among other 
grounds, by reason of resignation of a coun- 
cillor, the vacancy is to be filled by a by- 
election if the resigning councillor was an 
elected councillor. It is common ground 
that the procedure for holding a by-election 
is the same as that for holding an election 
of a councillor. Special provision has been 
made in Section 48 enjoining a duty on the 
Chief Officer to report to the Collector 
every vacancy in the office of a councillor 
within a fortnight of the occurrence of the 
vacancy or within fifteen days of his be- 
coming aware of the vacancy. 

18. We may now consider the relevant 
provision in the rules framed by the State 
Government, for holding elections. These 
rules are called the Maharashtra Munici- 
palities Election Rules, 1966. Rule 63 of 
these Rules is material and relevant That 
rule is as follows: — 

“Casual vacancies, — Whenever a report is 
received by the Collector from the Chief 
Officer under sub-section (2) of Section 48 
of a vacancy in the office of councillor, the 
Collector shad Ex a date, as soon as con- 
veniently may be, for holding bye-election 
to fid the vacancy and the provisions of 
these rules shall thereupon mutatis mutandis 
apply accordingly.'’ 

It is thus obvious that the Rule 63 of the 
Election Rules casts a statutory duty on the 
Collector to .fir a date Sot holdup a by- 
election as soon as he receives a report 
under Section 48 (2) about the vacancy 
having occurred in the office of a council- 
lor. In other words, this duty is required 
to be performed by the Codector only when 
a- vacancy has occurred in the office of a 
councillor but not otherwise. The duty to 
report about a vacancy having occurred is 
not the sine qua non for the Codector to 
exercise his power under Rule 63 but the 
condition precedent for exercise of that 
power or performance of the duty is the 
-occurrence of the vacancy. Vacancy in 
this context must mean a lawful and valid 
vacancy in the office of the councillor and 
such a vacancy is brought about by one or 
several modes to which reference is made 
under Section 48. A vacancy in the office 
of a councillor may occur either by — 

{1} non-acceptance of office by an elect- 
ed councdlor; or 

(2) Such person being disqualified for be- 
coming or continuing to be a councdlor, or 
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(3) tbe election of the councillor being 
set aside under the provisions of Section 21; 
or 

(41 the death of the councdlor; or 

(5) the resignation of tbe councillor; or 

(6) the removal of the councillor; or 

(7; the disability of the councillor to 

continue in office. 

Whether the vacancy occurs by reason one 
or the other circumstances enumerated in 
Section 48 of the Act, no by-election can 
be held unless there is a vacancy in the 
office. 

19. If the power of the Codector to 
hold a by-election to the office of a coun- 
cdlor is thus made to depend on there 
having occurred a vacancy in the office of 
such a councillor in our opinion, it is impli- 
cit in this that the Collector should be satis- 
fied that in fact and in law a vacancy has 
occurred in the office of the councillor, In 
other words, the Codector cannot exercise 
his power of holding a by-election under 
Rule 63 which he is enjoined to do, unless 
the Collector is satisfied that there has 
been a lawful vacancy in the office of the 
councdlor concerned. It cannot, therefore, 
be said that it is the report of a vacancy 
having occurred which the Chief Officer is 
required to give under Section 48 (2) which 
furnishes a cause of action or ground for 
the exercise of the power under R. 63 bu( 
it is the occurrence of a valid vacancy in 
the office of a councdlor from which spring' 
that power. The power is to bo exercised 
as soon as there is a valid vacancy in the 
office of a councidor but the power cannot 
be exercised unless there is a valid vacancy 
in that office. Thus, there is a twofold 
obligation on the Codector in exercise of 
his powers under Rule 63 of the Election 
Rules. 

20. It was urged by the learned counsel on 
behalf of the Codector that there being no 
express power in theCoUector to hold an in- 
Quijy whether a vacancy has hirhd)y cccnr- 
red in the office of a councdlor, the Codec- 
tor cannot be expected under the scheme of 
the statute or the rules to exercise such 
powers. It is argued that in contrast to 
the contingency of a vacancy occurring on 
the resignation of his office by a councidor, 
power is given by the Legislature itself 
when a vacancy occurs on account of a 
councdlor having incurred a disqualification 
under Section 44, or the election, co- 
option or nomination of a councillor is 
chadenged under Section 21. In other 
words, what is urged is a specific machi- 
nery for adjudication of the validity of a 
vacancy having occurred in the office of a 
councillor as provided under Sections 44 
and 21, and if the Legislature did not think 
it necessary to make a hke provision for 
adjudication regarding the vacancy occur- 
ring in the office of a councidor by reason 
of death or resignation or under other cir- 
cumstances, then such a power cannot be 
read in the duty under Rule 63 coupled 



1970 Gangabai v. Tumsar Municipality (Abhyankar J.) [Prs. 20-23] Bom. 175 


with the provisions of Section 48 to hold a 
by-election in case of a vacancy occurring 
in the office of a councillor. 

21. A somewhat similar situation arose 
under the provisions of the Bombay Village 
Panchayats Act, 1959, and the matter was 
heard by a Division Bench of this Court to 
which one of us (Abhyankar J.) was a party 
in Ramkrishna v. Secy,, Village - Panchayat, 
Borj'ai, 1968 Mah LJ 937 = (AIR 1967 
Bom 334). In that case, a motion of no- 
coniidence was passed and the question was 
whether a vacancy had occurred in the post 
of the office-bearer against whom the 
motion of no-confidence was alleged to have 
been passed. Section 43 of the Bombay 
Village Panchayats Act makes provision for 
filling up of vacancies and that section is 
as follows: — 

“43. (1) Any vacancy of which notice 
has been given to the Collector in the pre- 
scribed manner due to the disablement, 
death, resignation, disqualification, absence 
without leave or removal of a sarpanch or 
upa-sarpanch or member shall he filled by 
the election of a sarpanch or upa-sarpanch 
or member who shall hold office so long 
only as the sarpanch, upa-sarpanch or mem- 
ber, in whose place he has been elected, 
would have held office if the vacancy had 
not occurred: 

Provided that if no member is so elected 
within two months from the date on which 
notice of the vacancy is given to the Col- 
lector the Standing Committee shall, as 
soon as possible, appoint a person who is 
qualified to be elected, and the person so 
appointed shall be deemed to have been 
duly elected under this sub-section: 

Provided further that notwithstanding 
anything contained in Section 10, if the 
vacancy occurs within four months preced- 
ing the date on which the term of office 
of the members of the panchayat expires 
under Section 27, the vacancy shall not be 
filled. 

(2) The meeting for the election of a sar- 
panch under sub-section (1) shall be con- 
vened by the Collector in the manner des- 
cribed in sub-section (1) of Section 33.” 

22. The question that arose was whe- 
ther the Collector could perform his duty 
on receipt of a notice of vacancy having 
occurred on account of the removal of an 
office-bearer by passing of a motion of no- 
confidence ana the Collector was compe- 
tent to adjudicate on the validity of such 
action. This Court observed in paragraph 6 
(of Mah LJ) = (Pr. 6 of AIR) of that deci- 
sion as follows: — 

“There is no provision in the Act under 
which the validity of a motion of no- 
confidence, alleged to have been passed 
against an office-bearer, or a member of 
the Village Panchayat, can be challenged 
as is possible when an election to an office 
is’ challengeable by an election petition. In 
our opinion, however, the provisions of 
Section 43 itself postulate that the autho- 


rity to whom notice of vacancy is required 
to be given by the Secretary, is invested 
with the power to determine whether the 
notice that is given to him is a valid notice 
and is in respect of a valid vacancy hav- 
ing been caused. It is difficult to con- 
strue the provisions of Section 43 of the 
Act as if the Collector is merely required 
to work as a machine or post office to hold 
election to an office purported to have fal- 
len vacant, the moment he receives a com- 
munication to that effect from the Secre- 
tary. In numerous cases that have come 
to this Court, it is obvious that allegations 
are frequently made about the validity of 
the meeting at which a motion of no- 
confidence is alleged to have been passed, 
about the sanctity of the proceedings them- 
selves, about the signatures of members 
who are alleged to have recorded their 
votes, about the presence of the members, 
about giving and not giving adequate op- 
portunity to the person concerned to ex- 
plain the charges brought against him in 
the motion of no-confidence and further 
questions of facts which would invalidate 
the proceedings, and consequently the effi- 
cacy of the motion of no-confidence on the 
basis of which a notice is required to be 
given by the Secretary of the occurrence 
of the vacancy to the Collector. The Legis- 
lature , in our opinion, having admittedly 
chosen the Collector as the person to whom 
notice of the vacancy has to be given and 
as the authority which should take steps 
to hold fresh elections for filling the vacancy 
if vah'dlv occurred, must he intended to 
invest the Collector with all the implied 
powers in determining about the validity 
of the notice and also the validity of the 
resolution which occasioned the giving of 
such a notice. We are fortified in this view 
not only because there is no other provi- 
sion in the Act whereby a person against 
whom a notice of no-confidence is alleged 
to have been passed, can seek redress, but 
also because under the proviso the Stand- 
ing Committee of the Panchayat is empower- 
ed to make an appointment to office of a 
member which is alleged to have fallen 
vacant if an election is not held -within two 
months from the date of the notice of elec- 
tion given to the Collector. Cases have 
sometimes come before this Court where 
the Secretary whether by design or by mis- 
take failed to give notice, and in that con- 
tingency the Standing Committee is em- 
powered to fill in the post by appointment.” 

23. In our opinion, the situation arising 
under the provisions of the Municipalities 
Act under Section 48 is not different and 
the duty to hold a by-election on the 
ground that there has been a resignation of 
the office by a councillor must imply a 
duty to be" satisfied that there has been 
a valid vacancy on account of a valid resig- 
nation. It is true that the Legislature con- 
sidered it necessary to make specific provi- 
sions for inquiry into disqualifications re- 
sulting in unseating of a councillor under 



170 Bom. [Prs. 23-27] Gangabal v. Tumsar Municipality (Abhyanlcar J.) A.LR. 

option, or nomination which are fairly com- 
mon in a democratic election, the duty to 
■" in an office which has become vacant 


Section 44 or to provide for a special 
machinery by. way of election petition to 
challenge the initial election, co-option or 
nomination of a councillor; we are not in- 
clined to agree with the contention that 
those are the only two contingencies in 
which an inquiry need be made. If it is 
correct to say that there can be no by- 
election unless there is a vacancy in the 
office of a councillor, then we must find 
some authority within the Act itself or the 
rules competent to decide whether there 
has occurred a vacancy in the office of a 
councillor. So far as the vacancy occur- 
ring as a result of resignation is concerned. 
Section 41 makes no provision giving any 


because a councillor is alleged to be dead 
or to have resigned must also involve and 
imply a duty to be satisfied by independent 
authority that the office has in fact oecome 
vacant. If the Collector is that authority, 
we see no reason why the Collector should 
be considered powerless to exercise this 
function. In our opinion, therefore, the 
provisions of Section 48 read with Section 
41 of the Act and Rule 63 of the Election 
Rules sufficiently warrant the conclusion 
that in case a vacancy alleged to have 
occurred m the office of a councillor on ac- 
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discretion to the president either to accept count of resignation is challenged either by 


or not to accept the resignation. The resig- 
nation, according to Section 41, sub-section 
(2), becomes effective on its mere receipt 
by the president Therefore, there is no 
means at that stage, even if the president 
were so inclined, to find out whether the 
resignation is genuine, bona fide, valid or 
otherwise in conformity with the provisions 
of law. When a piece of paper is brought 
to the president purporting to be a resig- 
nation of a councillor, possibly the presi- 
dent acts as a matter of course receiving it 
as he must receive any other paper ad- 
dressed to him, and as soon as such a 
communication is received, it has the legal 
effect of the resignation being effective. 
In our opinion, the Legislature could never 
have intended that in case of a dispute 
arising or a doubt arising whether a per- 
son who has achieved franchise and had 
acquired the status of a councillor has, in 
fact tendered resignation of his office, no 
machinery should exist to adjudicate when 
such a question or doubt is raised. That 
adjudication is possible under the provi- 
sions of the Act and the rules when the 
question of a by-election on account of the 
alleged tender of resignation arises. The 
duty to hold a by-election having been cast 
on the Collector, the Collector in his turn 
must 'be satisfied on proper inquiry that in 
fact the office of the councillor has become 
vacant by a valid resignation. 

24. We are not inclined to accept the 
contention that the Legislature not having 
provided specifically as it has done under 
Sec. 21 or Section 44 of the Municipalities 
Act for an inquiry or adjudication on the 
validity of a resignation alleged to be given 
by a councillor, it should be held that it 
was not the intention of the Legislature 
that any such inquiry or adjudication should 
be made. As is observed in the previous 
decision arising under the Bombay Village 
Panchayats Art, the Legislature takes care 
to make provisions which are self-contain- 
ed. Even having made provision for cer- 
tain contingencies which normally arise, 
such as incurring of disqualification either 
before or after the election, so as to affect 
the right of a councillor to continue as a 
co uncill or disputes about election, co- 


the councillor concerned or at the instance 
of any one competent to make such a chal- 
lenge, and when the matter is before the 
Collector on a report being received under 
Section 48 12) to make arrangements for 
holding a by-election, the Collector ought 
to satisfy himself that the vacancy has, in 
fact, occurred. 

23. In the instant case, the Collector 
was apprised by the -communication from 
the petitioner and ptber persons also that 
the so-called resignation alleged to-. _ be 
given by the petitioner is not a conscious 
act of resignation' of her office -by the peti- 
tioner. The petitioner made sevenA-aue ga- 
tions as to the ) circumstances in winch hep 
signature is alleged to have been taken on 
a document by representing that it* was in 
respect of am, 1 altogether different matter. 
Whether this 5s so or not is a matter 
which the Collector at the inquiry to be 
held may consider and decide. y 

26. We, therefore, hold that the pdti-f 
tioner has an edequate remedy and the 
petitioner having made a complaint to the 
Collector, may fce under a wrong section 
of the Mumeipajties Act, the Collector 
ought to have h>ld an inquiry. In fact, 
the Collector did persuade himself to call 
‘an. t» Tepuri. Yniihi tne president as well 
as from the police, ft is, therefore, un- 
doubtedly a matter voich required careful 
consideration. But poslbly, in the absence 
of a specific provision tie respondent No. 3 i 
considered that he had m statutory power / 
to hold an inquiry and demVc whether m 


petitioner had m fact validly tedered jp'fLf- 
nation of her office as a coucilUf£, ' jl 
view of what we have stated alzY,, L if] 
must be held that the Collector jEti,, iwij' 
power and is required to exercise it in al 
case like the present one where the peti- 
tioner challenges that she has not volun-J 
tarily resigned her office as a councillor. 

27. In the result, we dismiss the peti- 
tion, but we direct that the respondent 
No. 3 shall hold an inquiry into the 
allegations made by the petitioner as to 
the circumstances in which her signature 
was taken on the communication received 
by the respondent No. 1 and decide whe- 
ther the petitioner can be said to have ro* 
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signed her office according to law. The 
Collector will, therefore, decide whether a 
vacancy has occurred in the office of the 
councillor so as to require by-election being 
held. In the result, the petition fails and 
is dismissed, but there will be no order as 
to costs. 

Petition dismissed. 
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K. K, DESAI AND VAIDYA, JJ. 

S. Kumaran, Petitioner v. The Competent 
Authority (The Assistant Housing Com- 
missioner, Maharashtra Housing Board, 
Bombay and another). Opponents. 

Special Civil Appln. No. 262 of 1966 D/- 
12-9-1969. 

(A) Houses and Rents — - Bombay Hous- 
ing Board Act (69 of 1948). S. 53-A (1A)— 
Order of eviction — Competent Authority 
must disclose details to delinquent 

Sub-section (1A) provides that the Com- 
petent Authority should inform the delin- 
quent occupant by a notice in writing of 
the grounds on which the proposed order 
was intended to be made. This provision 
either has the effect of providing that every 
and all relevant facts come to the know- 
ledge of the Competent Authority will 
have to be in complete details disclosed 
and furnished to the delinquent occupant 
by the notice mentioned in this part of the 
sub-section or it has the meaning of men- 
tioning of grounds in the notice and fur- 
nishing of all the relevant materials in com- 
plete details to the delinquent occupant at 
a subsequent stage. Whatever be the posi- 
tion, it is quite clear, having regard to what 
is mentioned in this part of the sub-section, 
that, before any order was passed by the 
Competent Authority, it was the right of 
the delinquent occupant to be furnished 
with complete details of the positive evi- 
dence on the basis whereof the Competent 
Authority proposed that the order would be 
made against the delinquent occupant. It 
is after this material was in possession of 
the delinquent that he would have the rea- 
sonable opportunity of tendering an expla- 
nation and producing evidence as mention- 
ed in the second part of the sub-section. 
It is on the basis of the information thus 
come to the knowledge of the delinquent 
occupant that he would have a right to 
show cause and defend himself. It is in 
connection with these matters that he is 
given a right to file a written statement 
and appear before the officer with the assist- 
ance of an attorney or pleader. 

(Para 10) 

(B) Houses and Rents — Bombay Hous- 

ing Board Act (69 of 1948), S. 53-C — 
Order of eviction — Appellate authority 
cannot take note of subsequent events to 
confirm order. 

LM/LM/G72/69/M VJ/B~ 
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An appellate authority cannot confirm the 
order made by the first Tribunal on the 
basis of the facts and circumstances which 
are brought to its notice in an irregular 
manner at the hearing of an appeal, The 
appellate authority is, therefore, wrong in 
confirming the eviction order on the basi? 
of facts which had transpired after the date 
of the order of eviction and were brought 
to its notice at the stage of the hearing of 
the^ appeal. (Para 10) 

K. K, Singhavi with M. S. Ramamurty, 
for Petitioner; M. C. Shah, for Respondent 
No. I, 

K. K. DESAI, J.: In this petition under 
Article 227 of the Constitution, the peti- 
tioner has challenged the legality of the 
order of the Competent Authority, being 
the Assistant Housing Commissioner, South 
Bombay, dated September 13, 1963, made 
under Section 53-A of the Bombay Housing 
Board Act , 1948, directing the petitioner to 
vacate tenement No. 28/991 situated at 
Tilak Nagar, Chembur, which was then 
being occupied by the petitioner as a tenant 
and the appellate order dated February 10, 
1966, made by the State Government con- 
firming the above order of eviction. 

2. The facts which require to be noticed 
are as follows: The petitioner was a tenant 
of the Housing Board in respect of the 
above premises from 1954 and was paying 
rent at the rate of Rs. 28,55. His case is 
that he got married in 1958 and he had 
been continuously residing in the tenement. 
He was served with a show-cause notice 
dated February 23, 1963, by the Compe- 
tent Authority whereby he was informed 
that — 

(1) he had sublet without the permission 
of the Housing Board the whole or part of 
th'e premises; and 

(2 j he had accommodated persons and 
he himself was not staying in the tene- 
ment. 

In pursuance of the provisions in sub- 
section (1) (a) of Sec. 53-A of the Bombay 
Housing Board Act, 1948, he was called 
upon to tender an explanation and produce 
evidence, if any, and show cause within 14 
days from the date of service of the notice 
as to why an order of eviction on the above 
two grounds should not be made against 
him. The petitioner by his reply dated 
April 15, 1963, stated that he was sur- 
prised about the two grounds mentioned in 
the above show-cause notice and stated that 
the facts mentioned were totally wrong. He 
further stated that it should he noted that 
no one except those authorised by the 
Housing Board were staying with the peti- 
tioner in the tenement ana he himself was 
occupying the premises. He submitted 
that the statements made would meet with 
the requirements. 

3. Nothing further transpired and the 
above impugned order dated September 13, 
1963, was passed against the petitioner 
directing him to vacate the tenement. The 
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respondent's case is that the order made in 
September 1963 was pasted on the tene- 
ment The petitioner s case is that the 
order was never served on the petitioner 
and ultimately, an order dated March 5, 
1965, was pasted on the tenement stating 
that the petitioner had not vacated the 
tenement m spite of Competent Authority's 
eviction order having been served on him. 
He was informed that vacant possession of 
the premises would be taken oy execution 
of warrant of possession unless he handed 
over the same forthwith to a representative 
of the Housing Board. By further corres- 
pondence the petitioner stated that he had 
never been served with the above order of 
eviction and time should be given to him 
for filing an appeal. He was informed that 
the eviction order was served on him on 
September 22, 1963. The petitioner then 
filed an appeal on March 8, 1965, to the 
State Government under Section 53-C of 
the Act. By the appellate order dated Feb- 
ruary 10, 1966, on behalf of the State 
Government, it was recited that it had call- 
ed for a report from the Competent Autho- 
rity and upon the consideration of the con- 
tents of the report after hearing the peti- 
tioner, it had formed an opinion that the 
eviction order was fit and proper on the 
ground that the petitioner was not found 
to be staying in the tenement with his 
family and had accommodated number of 
unauthorised persons all the time in the 
tenement and the petitioner’s case that he 
was residing in the tenement with his wife 
and son was not correct. The order of 
eviction was confirmed. 

4. In the affidavit in reply made by 
Padmakar Jagannath Tipnis, the following 
further facts were stated: The tenement 
was checked on various occasions on 7-2- 
1963, 3-7-1963. 20-3-1964, 27-5-1964, 

7-6-1964, 2-7-1964, 21-10-1964, 4- 

3-1965, 9-7-19G5. An unauthorised occupant 
had given under his signature a statement on 
February 7, 1963, to the effect that the 
petitioner was residing in another tenement 
No. 19/218 at Chembur. One Thankappar 
and one Surendran were residing in the 
tenement on February 20, 1964. One 

K. M. Pillay and N. Javasingh were simi- 
larly residing unauthorisedly in the tenement. 
The information gathered was that the peti- 
tioner was not a married person and in 
June 1964 he was residing in the tene- 
ment with his sister’s/ husband, brother and 
nephew. The Competent Authority was 
satisfied that the petitioner had committed 
breaches of terms and 'conditions of 
. tenancy and, therefore, the eviction order 
dated September ' 13, 1983, was passed. 

< 5, It requires to be stated that the peti- 
tioners case is that the eviction order was 
never served on the petitioner at any time. 
•He had instituted. the appeal to the State 
Government in the time prescribed. 

6. The contentions made on behalf of 
the petitioner in support of the reliefs claim- 


ed in the petition are that in the matter of 
making of the impugned order of evic- 
tion dated September 13, 1963, tbe Com- 
petent Authority had committed breach of 
the provisions in sub-section (1) (a) of Sec- 
tion 53-A relating to affording of reasonable 
opportunity to the petitioner before the 
eviction order could be passed under that 
section against the petitioner. The con- 
tention was that having regard to what is 
stated in the affidavit in reply, the infor- 
mation on the basis whereof the show-pause 
notice dated February 23, 1963, was served 
on the petitioner was a statement in writ- 
ing under signature of an alleged unautho- 
rised occupant made on February 7, 1963,* 
disclosing that the petitioner had sublet the 
tenement to some unauthorised persons. 
Apart from that statement, no other infor- 
mation was the basis of the show-cause 
notice served on the petitioner. This state- 
ment was not disclosed to the petitioner 
and was not furnished to him at any time 
either before, along with or after the show- 
cause notice. Some information appears to 
have been gathered by the Competent 
Authority on July 3, 1962. Apart from 

these two pieces of information evidence, 
the Competent Authority was not in posses- 
sion of any facts (at the date of the order 
of ejectment dated September 13, 1963) to- 
wards the allegation of defaults made by 
the petitioner and mentioned in the show- 
cause notice. It was obligatory under the 
provisions of sub-section (l)(a) of Sec. 53-A 
on the Competent Authority before arriving at 
any decision about evicting the petitioner 
from the tenement to convey to the peti- 
tioner both the above pieces of evidence to 
enable the petitioner to show cause and 
in that connection to tender explanations 
and produce evidence to prove that the alle- 
gations of defaults made against the peti- 
tioner were fake, Since the order of evic- 
tion was made on the basis of the above 
two pieces of evidence which were not 
brought to the knowledge of the petitioner, 
reasonable opportunity was not afforded to 
the petitioner and the order was in viola- 
tion of provisions in sub-section 1 (a) of 
Section 53-A in connection with affording 
of opportunity to the petitioner to show 
cause. For this reason, the order must be 
set aside. 

7. The further contention was that the 
scheme of the above sub-section (1) (a) and 
the provision of appeal as contained in Sec- 
tion 53-C and the withdrawal of jurisdic- 
tion of Civil Courts under Sec. 53-D goes 
to show that in the matter of depriving 
occupants of the premises belonging to 
Housing Board by ejectment orders, it was 
intended by the Legislature that a full and 
complete opportunity of reasonable hearing 
similar to that in a Court of law must be 
provided to the occupants. The appellate 
authority in this case on the face of the 
appellate order proceeded to decide on in- 
formation gathered by the Competent Auib- 
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ority much subsequent to the date of the 
order of ejectment. No Tribunal of appeal 
could proceed to decide any appeal on 
fresh facts brought on record after the order 
of the first Tribunal. The order of the 
appellate authority -was accordingly entire- 
ly contrary to ordinary principles of law and 
was liable to be set aside. The second 
argument was that in fact the two allega- 
tions made against the petitioner were false 
and the petitioner was, therefore, not liable 
to be ejected. 

8. In connection with the above first 
contention, it requires to be noticed that 
under Section 53-A (1), the State Govern- 
ment is empowered to appoint officers of 
certain rank as Competent Authority for 
performing functions of the Competent 
Authority as prescribed in Chap. V.-A of 
the Act. Under Section 53-A (1), this auth- 
ority is empowered notwithstanding any- 
thing contained in any law for the time 
being in force to make an order of eviction 
against the unauthorised occupant of the 
premises of the Housing Board on the 
ground mentioned in sub-section (1). Sub- 
section (1A) provides: 

"Before an order under sub-section (1) is 
made against any person, the Competent 
Authority shall inform the person by notice 
in writing of the grounds for which the 
proposed order is to be made and give him 
a reasonable opportunity of tendering an 
explanation and producing evidence, if 
any, and to show cause why such order 
should not be made, within a period to be 

specified in such notice Any written 

statement put in by such person and docu- 
ments produced in pursuance of such notice 
shall be filed with the record of the case 
and such person shall be entitled to appear 
before the officer proceeding in this connec- 
tion by an advocate, attorney or plea- 
der ” 

Under sub-section (2) powers of executing 
ejectment order are conferred on the Com- 
petent Authority, Section 53-C provides for 
an appeal to the State Government within a 
period of one month from the date of ser- 
vice of the ejectment order. The State 
Government is under sub-section (3) of that 
section authorised to stay the execution of 
the previous orders made. Section 53-D is 
for depriving the ordinary Civil Courts of 
jurisdiction in respect of the examination of 
the correctness and legality of the orders 
passed by the State Government and Com- 
petent Authority. 

9. In connection with true construction 
and effect of the provisions in sub-section 
(1A) of Section 53-A, it first requires to be 
remembered that the scheme in the section 
is for depriving the ordinary Civil Courts of 
jurisdiction to pass orders of eviction in res- 
pect of the premises of the ownership of 
the Housing Board and creates an adminis- 
trative tribunal empowering it to eject oc- 
cupants from premises belonging to the 
Housing Board. Apparently, the Legis- 


lature was desirous that the prescribed ad- 
ministrative tribunal must not act unrea- 
sonably and arbitrarily and the rights of 
occupants must not be affected unreason- 
ably and in that connection reasonable safe- 
guards must be provided. It is towards 
that objective that right of appeal was 
created under Section 53-C ana provision 
was made under sub-section (1A) of Section 
53-A for compelling the Competent Autho- 
rity to give reasonable opportunity to show 
cause to the concerned delinquent occu- 
pants. Now, on the language of the sub- 
section (1A), the submission on behalf of 
the respondents has been that the oppor- 
tunity that is afforded to a delinquent occu- 
pant is to show cause by himself. The 
obligation was on such delinquent occupant 
to produce his evidence in defence, The 
right given to him is only of tendering ex- 
planations by himself. Unless he claimed 
a hearing, it was not necessary for the 
Competent Authority to fix any dates for a 
hearing. It was not necessary that such 
dates should be fixed and thereby only rea- 
sonable opportunity would be available to 
the delinquent occupant. The obligation 
was on such a delinquent occupant to ten- 
der his explanations and mere denial by his 
written statement was entirely insufficient. 
The delinquent occupant would know of 
his own misconduct and the provision in 
sub-section (1A) was towards enabling him 
to tender his own evidence — documentary 
and oral — towards explaining his miscon- 
duct, Now, it appears to us that to con- 
strue the provisions in this sub-section in 
the manner suggested on behalf of the res- 
pondents would render the provisions en- 
tirely nugatory in respect of the opportu- 
nity that the Legislature intended that the 
delinquent occupant must have and would 
further render the provisions in the sec- 
tion ultra vires of the Constitution, inasmuch 
as the* occupant’s proprietary right of occu- 
pation would be liable to be destroyed 
without any safeguards. 

10. In this connection it first requires 
to be remembered that Legislature could 
not have forgotten that ordinarily in every 
trial before any tribunal, the positive will 
be required to be. proved by those who 
affirmed the positive. The Legislature was 
always aware that burden of proof could 
never be imposed by any Tribunal on a 
defendant to prove the negative that he 
affir ms by way of defence. In the enquiry 
to be held under sub-section (1A), having 
regard to sub-section (1), amongst others, 
the following issues would arise for deci- 
sion: — 

(1) Whether the tenant had failed to pay 
rent lawfully due from him in respect of 
the premises in question for a period of 
more than two months? 

(2) Whether the tenant had sublet with- 
out the permission of the Board the whole 
or any part of the premises? 
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(3) Whether the tenant had committed 
and was committing acts contrary to the 
provisions of clause (o) of Section 10S 
of the Transfer of Property Act? 

(4) Whether the tenant had made and 
was making material additions or alterations 
in the premises without the previous written 
permission of the Board? 

(5) Whether the tenant had acted in con- 
travention of the directions, express and/or 
implied, under which he was authorised to 
occupy the premises? 

(6) Whether the person in occupation of 
the premises of the ownership of the Board 
was an unauthorised occupant? 

The trial before the Competent Authority 
would, therefore, be to establish the truth 
of the questions of facts and law raised in 
the above issues. Affirmatives will have to 
be the findings of the Competent Authority 
before it could pass any relevant order by 
way of decree for rents and/or eviction 
or of any other alternative nature. In that 
connection sub-section (1A) provided that 
the Competent Authority should inform the 
delinquent occupant by a notice in writing 
of the grounds on which the proposed order 
was intended to be made, ibis provision 
either has the effect of providing that every 
and all relevant facts come to the know- 
edge of the Competent Authority will 
have to be in complete details disclosed 
and furnished to the delinquent occupant 
by the notice mentioned in this part of the 
sub-section or it has the meaning of men- 
tioning of grounds in the notice and fur- 
nishing of all the relevant materials in 
complete details to the delinquent occu- 
pant at a subsequent stage. Whatever be 
the position, it is quite clear, having re- 

§ ard to what is mentioned in this part of 
ie sub-section that before any order was 
passed by the Competent Authority, it was 
the right of the delinquent occupant' to be 
furnished with complete details of the posi- 
tive evidence on the basis whereof the 
Competent Authority proposed that the 
order would be made against the delinquent 
occupant. It is after this material 
was in possession of the delinquent 
occupant that he would have the reasonable 
opportunity of tendering an explanation 
ana producing evidence as mentioned in the 
second part of the sub-section. It is on 
the basis of the information thus come to 
the knowledge of the delinquent occupant 
that he would have a right to show cause 
and defend himself. It is in connection 
with these matters that he is given a right 
to file a written statement and appear be- 
fore the officer with the assistance of an 
attorney or pleader. It is in this connec- 
tion that he has been given right to pro- 
duce all his evidence including docu- 
mentary evidence. This being the scheme 
of sub-section (LA), it is surprising that an 
argument is advanced on behalf of the 
ondents that the delinquent occupant 
er sub-section (1A) was himself and by 


himself required to lead his own evidence 
in the first instance without having any 
opportunity to cross-examine the positive 
evidence which could be led in support of 
the issues which arise for decision in the 
enquiry to be held under the sub-section. 
We have no doubt that in this case the 
Competent Authority entirely failed to fur- 
nish to the petitioner any facts on which 
reliance had been placed on behalf of the 
Competent Authority to make the proposed 
order of eviction. The Competent Autho- 
rity, therefore, failed to furnish an oppor- 
tunity wi thin the meaning of sub-section 
(1A) to the petitioner when it passed the 
eviction order dated September 13, 1963. 
That order having been made in the above 
circumstances could not justifiably and law- 
fully be confirmed by the State Govern- 
ment as appellate authority. It is trite 
that an appellate authority cannot confirm 
the order made by the first Tribunal on the 
basis of the facts and circumstances which 
are brought to its notice in an irregular 
manner at the hearing of an appeal. The 
appellate authority was, therefore, wrong in 
confirming the eviction order on the basis 
of facts which had transpired after the date 
of the order of eviction and were brought 
to its notice at the stage of the hearing of 
the appeal. The order of the appellate 
authority is, therefore, liable to be set 
a5ide. 

11. In this petition under Article 227 
of tbe Constitution, we are not concerned 
to make any findings on the above second 
contention made on behalf of the petitioner. 

12. For the reasons mentioned above, 
petition succeeds. Rule is made absolute 
With costs. 

Petition allowed. 


AIR 1970 BOMBAY 180 (V 57 C 33) 
PATEL AND MADAN, JJ. 

Shri Jai Nath Wanchoo, Petitioner v. 
The Union of India and others. Respon- 
dents. 

16^1969^ ^°* 2900 of 1967 D/- 

Constitution of India, Arts. 310, 309, 

311 — Expression “Holds office during the 
pleasure of the President or Governor*’ in 
Article 310 — - Exceptions — Provisions of 
Art. 309 and Rules made thereunder can- 
not impinge on the overriding power of the 
President or the Governor under Art. 310— 
Contractual employee working as a lecturer 
in National Defence Academy under con- 
tract with President of the Union — Termi- 
nation of services for insubordination under 
relevant clause of contract following en- 
quiry under R. 14 of Central Civil Services 
{Classification, Control and Appeal) Rules, 
1965. — ■ Breach of Rule not justiciable at 
the instance of employee. (19G7) 2 Lab LT 
782 (Cal), Dissented. 
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The phrase “during the pleasure of the 
President or Governor is not a new phrase 
introduced for the first time in our Consti- 
tution; it is an adaptation in phraseology 
appropriate to our Constitution of the well- 
known and familiar phrase "at the pleasure 
of the Crown” in English law. From the 
earliest times the well-established rule of 
English law was that public officers and 
servants of the Crown hold office at the 
pleasure of the Crown, the theory of 
English constitutional law being that the 
king can do no wrong, and accordingly the 
services of a servant of the Crown could be 
terminated without assigning any reason 
and no action can be maintained in the 
King’s Court for wrongful dismissal. The 
same rule appears to have been applied to 
the servants of the East India Company. 
It certainly' applied to servants of the 
Crown after the territories of the East 
India Company and their administration 
was taken over by the British Crown. The 
phrase “at the pleasure of the Crown” has 
its origin in the Latin phrase "durante bene 
placito (during pleasure) which means that 
the tenure o’f the office of a Civil Servant, 
except where it is otherwise provided by 
statute, can be terminated at any time 
without cause assigned. (Para 8), 

A plain reading of Arts. 309, 310 and 
311 of the Constitution shows that Art. 310 
is the dominant Article. The power con- 
ferred by Article 309 upon appropriate 
Legislatures to pass Acts and upon the 
President in the case of the Union and 
on the Governor in the case of State to 
make rules regulating the recruitment and 
conditions of sendee of Government ser- 
vants is expressly made subject to the pro- 
visions of the Constitution. The Acts and 
rules so made would, therefore, be subject 
to what is provided by Articles 310 and 
311. Article 310 is not made subject to 
the other provisions of the Constitution in 
the same manner as Article 309 is. Arti- 
cle 310 operates in its own right and by 
itself, the only restriction to be found 
therein being in the opening words "Ex- 
cept as expressly provided by this Consti- 
tution”. Thus, apart from the cases ex- 
pressly provided for in the Constitution it- 
self, the rule laid down in Article 310 that 
every Government servant holds office 
during the pleasure of the President or the 
Governor, as the case may be, remains 
paramount. Such exceptions in the Consti- 
tution are to be found in Articles 124, 148, 
218 and 324 in the case of tenure of 
Supreme Court Judges, Comptroller and 
Auditor-General, High Court Judges and 
the Chief Election Commissioner. An ex- 
ception is also to be found in Article 311 
in respect of the classes of Government ser- 
vants specified in that Article, namely, 
members of the Union Civil Service or an 
all-India service or a State service or hold- 
ers of civil post under the Union or a 
State. Thus, -under our Constitution, as 


under the Government of India Act, 1935, 
the rigour of the English rule of common 
law regarding the holding of office of a 
public servant only during the pleasure of 
the Crown has been mitigated to the ex- 
tent provided for by Article 311. Since, 
however, Article 311 does not include with- 
in the scope of its constitutional safe- 
guards a member of a defence service or 
the holder of any post connected with de- 
fence, the constitutional safeguards avail- 
able to other Government servants are not 
available to members of the defence service 
or to civilians in the defence services. The 
reason for this is obvious. At all times 
and in all countries it has been recognised 
that the safety and the defence of a country 
and even its very freedom and independ- 
ence depend upon an efficient defence ser- 
vice. Far stricter discipline and instant 
unquestioning obedience are, therefore, re- 
quired from those in any manner connected 
with the defence of tire country. The vast 
complex machine which the armed forces 
have become in modem times require such 
discipline and obedience not only from the 
actual combat forces but from all persons 
in any manner connected with defence. 

(Para 9J 

A reading of Articles 309 and 310 makes 
it obvious that Article 309 does not operate 
as an exception or a proviso to Article 310 
just as Article 311 does. As Article 309 
is expressly made subject to the provisions 
of the Constitution, no Act of a Legislature 
and no rule made by the President or a 
Governor under Article 309 can impinge 
upon the overriding power of the President 
or the Governor under Article 310 except 
in so far as such Act or rule reproduces 
the provisions of an exception to Article 310 
enacted in the Constitution itself. Except 
in these cases, any Act of a Legislature or 
a rule made by the President or the Gover- 
nor under Article 309 must remain subordi- 
nate to the overriding power conferred 
upon the President and the Governor by 
Article 310. The 1965 Rules have been 
made by the President under Article 309 
and they can, therefore, operate only within 
the scope of Article 309 and cannot travel 
beyond its ambit. Thus, any provision in 
the 1965 Rules which impinges upon the 
pleasure of the President or the Governor 
under Article 310, except to the extent 
the same is curtailed by Article 311, would 
not be operative. Any action in violation 
of Article 311 would be a violation of the 
Constitution itself and would be actionable 
inasmuch as the aggrieved Government ser- 
vant would then be seeking to enforce his 
constitutional right; but where Article 311 
does not apply, the Government servant 
can have no remedy at law either by way 
of a suit or a writ petition. To say that 
be has such a remedy in the absence of a 
provision in that behalf in the Constitution 
itself would be to negative the overriding 
operation of Article 310. AIR 1961 SG 
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A. LB. 


751, Rel on; AIR 1937 PC 31 and AIR 
1954 SC 245 and AIR 1948 PC 121 and 
AIR 1954 SC 369 and AIR 1958 SC 38 
and AIR 1958 SC 300 and AIR 1964 SC 
600 and AIR 1965 SC 863 and AIR 1969 
SC 118 and O.S. Appeal No. 52 of 1956 
D/-11-4-1958 (Bom.) and AIR 1960 Bom 14 
and AIR 1960 Bom 101 and AIR 1960 
Bom 431 Ref.; F.A, No. 109 of 1959 D/- 
16-12-1964 (Bom.) and Misc. Petn. No. 256 
of 1964 D/-19/20-1 0-1965 (Bom), Dist.; AIR 
1966 Madh Pra 82 and CA. No. 1185 of 
1963 D/-6-2-1967 (SC) and AIR 1968 Pun) 
312 (KB) and AIR 1960 Madh Pra 119, Ref.; 
(1987) 2 Lab LJ 782 (Cal), Dissented. 

(Paras 8, 9, 10, 15, 16 and 23) 

Where the contractual services of a lec- 
turer m National Defence Academy are 
terminated for insubordination resulting in 
his reversion under the relevant clause of 
couvVsia* jfokVwmg* £ .skpasSmanisJ 
under R. 14 of the Central Civil Services 
(Classification, Control and Appeal) Rules, 
such order of termination is made in the 
exercise of the pleasure of the President 
under Article 310 and the employee not 
being entitled to the protection conferred 
by Article 311, any breach of the 1965 
Rules is not justiciable at his instance. 

(Para 23) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 SC 118 (V 56) = 

1969 Lab IC 100, B. S. Vadera 
v. Union of India 10 

(1969) AIR 1969 SC 1302 (V 56) = 

Civil Appeal No. 647 of 1966, 
D/-10-3-1969 = 1969 Lab IC 
1534, State of Maharashtra v. 
Eaishankar Avalram Joshi 27 
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v. Director, Military Farms, Army 
Headquarters, New Delhi 22 
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1965 D/-6-2-1967 (SC), Jugatrai 

Mahinchand Ajwani v. Union of 
India 21, 23, 28 
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Union of India 24 
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K. K. Singhavi with A. V, Sawant, for 
Petitioner; H. G. Advani with V. N. Lokur 
and J. G, Sawant, for Respondents. 

MADAN J.: — The Petitioner is a civilian 
in the defence services. He has filed this 
petition under Article 226 of the Constitu- 
tion to set aside an order passed by the 
President of India terminating nis services as 
Lecturer in the National Defence Academy, 
Khadakvasla, and reverting him to the post 
of Section Master, Rashtriya Indian Military 
College, Dehra Dun, his parent department, 
on which post he held a lien, and a con- 
sequential order directing him to proceed to 
Dehra Dun on reversion to his parent de- 
partment. 

2. In September 1947 the Petitioner 
was appointed as Section Master in the 
Prince of Wales Royal Indian Military Col- 
lege at Dehra Dun (now known as '“The 
Rashtriya Indian Military College”) in the 
grade of Rs. 275-50-800- with duty allow- 
ance of Rs. 100/- per month and free ac- 
commodation. This appointment was for a 
period of one year pending recruitment of 
a candidate through the Federal Public 
Service Commission. In 1948 three posts 
of Section Master and six posts of Senior 
Master in the Prince of Wales Royal Indian 
Military College, Dehra Dun, were advertis- 
ed for recruitment. The revised grade of 
pay shown for the posts of Section Master 
was Rs. 350-25-500-30-560 and that for the 
posts of Senior Master was Rs. 250-15-400. 
The Petitioner submitted his application 
for both posts. He was, however, selected 
as a Senior Master by an order dated August 
14, 1948 on the salary of Rs. 295/- per 
month in the grade of Rs. 250-15-400. 
Originally the said appointment was stated 
to be on probation, but by a subsequent 
order dated August 21/23, 19 48 the said 
condition of probation was removed. On 
his appointment to this post, the facilities of 
free accommodation and allowance of Rs. 
100/- per month which the petitioner was 
given as Section Master were not allowed 
to him, and further a sum of Rs. 183/- per 
month was directed to be deducted from 
In's future salary. In the same year the 
posts of Readers and Lecturers in the 
National Defence Academy, Khadakvasla, 
(hereinafter for brevity’s sake referred to 
as “the Academy”) were advertised by the 
Federal Public Service Commission. The 
petitioner applied for both these posts also. 
The Commission selected him for the post 
of a Lecturer, and by the letter dated 
December 14, 1948 from the Deputy 

Secretary to the Government of India he 
was offered a temporary appointment on 
five years contract as a Lecturer in English 
subject to the condition that he would be 
on probation for twelve months and would 
hold a lien on his permanent post of Senior 
Master in the Prince of Wales Royal Indian 
Military College for the period of this ap- 
pointment. The salary offered to him was 
a starting pay of Rs. 500/- per month in 


the scale * of Rs, 500-30-800. The Peti- 
tioner accepted this appointment and joined 
the . Academy. Thereafter a contract con- 
taining .the terms and conditions of his ap- 
pointment_ was forwarded to the Petitioner 
for his signature. The petitioner has con- 
tended in the Petition that this contract 
never came into effect inasmuch as though 
the Petitioner signed it the same was not 
signed on behalf of the President. During 
the course of hearing the original of this 
contract was produced by Mr. Advani learn- 
ed counsel for the Respondents, and as it 
bore the signature of the Joint Secretary to 
the Government of India, Ministry of Fin- 
ance, for and on behalf of the President, 
the Petitioner abandoned this contention. 
From the original it appears that the date 
typed in the body of the contract is 
December 16, 1948, but the stamps have 
been cancelled on August 16, 1952. It 
further appears that the contract was sign- 
ed by the Petitioner on September 13, 1952. 
There is, however, no date under the signa- 
ture of the Joint Secretary. Before ad- 
verting to the relevant terms of this contract 
it is necessary to refer to an order by which 
the terms of this contract were varied in 
one material respect. By a letter dated 
January 15, 1964 addressed to the Chief 
of the Army Staff and the Commander-in- 
Chief, Army, it was directed that candidates 
selected for the appointment of civilian 
readers and lecturers at the Academy who 
held permanent posts under the Central or 
a State Government would not be required to 
execute any agreement but would be treat- 
ed as on deputation to the Academy from 
their parent service of office, Along with this 
letter a fist of. such persons was enclosed. 
That list contained the Petitioner’s name. 
It was further stated in the said letter that 
in cases where agreements had already been 
executed, the phrase “termination of ser- 
vices" in the contract would mean “reversion 
to parent office”. A copy of this letter 
was forwarded to the Petitioner. Even if 
this letter were not there, the position 
would have been the same, for under the 
said contract the service which could be 
terminated would be the particular contrac- 
tual service, and on such termination the 
petitioner would automatically revert to the 
ost on which he held a lien in his parent 
epartment. 

3. The said contract is expressed to be 
between the petitioner and the President of 
India. The said contract was to be for a 
period of five years commencing from De- 
cember 16, 1948, and under clause 3 right 
was reserved to either party to terminate the 
contract at any time before the expiry of 
that period by a notice of three calendar 
months in writing without any cause being 
assigned. In the case of termination by the 
Govt, without such notice provision is 
made for payment of compensation to the 
petitioner . equivalent to his pay for three 
months and in the event of termination by 
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notice of a shorter period, compensation for 
the period by which such notice fell short 
of three calendar months’ period. Under 
clause LI, if the petitioner’s service, is not 
terminated under clause 3, the petitioner is 
to be continued in service on the . same 
terms and conditions until his service is 
terminated by notice or payment of com- 
pensation in like manner. Clause 4 re- 
serves the right to the Government in case 
the petitioner proves unsuitable for the effi- 
cient performance of his duties to terminate 
his service by giving one calendar months 
notice or in lieu thereof, one month's pay. 
Clause 5 is material and requires to be 
set out fully. It provides as follows:-— 

“If the party of the first part shall be 
guilty of any insubordination, intemperance 
or other misconduct or of any breach or 
non-performance of any of the provisions of 
these presents or of any rules pertaining to 
his service, it shall be lawful for the Gov- 
ernment or their officers having authority 
for that purpose, immediately and without 
any previous notice to terminate the service 
of the party of the first part.” 

By reason of the said letter dated January, 
1934, the word “terminate” in the clause 
above referred to is to be read as “revert" 
to the parent department" 

4, The petitioner felt that the deduc- 
tion of Rs. 183 per month from his salary 
was not Justified. He also felt himself un- 
justly treated in the matter of promotion. 
Accordingly, the petitioner made repeated 
representations to higher authorities each of 
which w as turned down. It appears that he 
received two warnings in connection with the 
performance of his duties, the Erst in Feb- 
ruary 1959 and the second in Apnl 1959. 
In November 1939, he was interviewed by 
the Joint Secretary, Defence Ministry, and 
it was explained to him that the representa- 
tions made by him were not justified. .He, 
therefore, submitted further representations 
to the President of India and the authori- 
ties. By the letter dated November 10, 
I960, it was intimated to him that his repre- 
sentations contained 4 incorrect statements and 
improper allegations ‘ and that he should not 
persist in sending them. On November 
18, 1960, he was charge-sheeted for dis- 
obedience of order and after an inquiry his 
pay was reduced by one stage in his time- 
scale for a period of one year. The repre- 
sentations by the petitioner, however, con- 
tinued. His representations were ultimately 
considered by the Defence Minister ana 
by the letter dated March 4, 1963, he was 
informed that he had no .valid grounds for 
complaints. Thereafter he made further re- 
presentations to the Defence Minister, the 
Home Minister and. the President of India, 
By the letter of September 17, 1963, from 
the Deputy Secretary to the Government 
of India, the above facts were placed on 
record and he was informed that his repre- 
sentations repeating the same allegations 


would not be taken note of in the Ministry 
of Defence. By the said letter he was 
"advised to desist from making such repre- 
sentations”. By way of reply to the said 
letter the petitioner made another repre- 
sentation dated October 14, 1963, to the 
President of India copies of which were 
forwarded to the Prime Minister, the 
Home Minister, the Defence Minister, the 
Chief of the Army Staff, the Chairman, 
Union Public Service Commission, and the 
former Home Minister asking for an in- 
dependent judicial inquiry. In the said let- 
ter he charged that the higher-ups in the 
administration had not only wronged and 
ruined him but also meant to destroy him 
mentally. This was followed by another re- 
presentation dated 2-4-1964, with copies 
thereof sent to the same Ministers in 
which he described the said memorandum 
dated September 17, 1963, as “most arbi- 
trary, mala fide and vilifying” and character- 
ised the fact that his said representation 
dated October 14, 1963, was not replied to 
as being “sheer tyranny — undeserved un- 
justified, unmitigated and unwarranted” and 
as being “against the laws of humanity". 
On July 13, 1964, he sent another repre- 
sentation to the President of India, again 
with copies to the Prime Minister, the 
Defence Minister and the Chairman of the 
Union Public Service Commission, in which 
he requested that his case should be re- 
ferred to the Central Sadachar Samiti of 
the Home Minister. This letter is headed 
“Appeal for Justice and Fairplay to the 
victim of bureaucratic mala fidas and 
arbitrariness culminating in the ruin of his 
(that is, the petitioners) name, reputation, 
career and profession”. On August 31, 
1964 a Guest Night was held at the 
Academy. By the Academy Order No, 1081 
dated .August 28, 1964, all officers (service 
and civilians) and cadets were required to 
atfe nd- The petitioner admittedly did not 
attend the Guest Night nor did he take any 

S emission for not attending. By his letter 
ated September 10/18, 1984, the Principal 
of the. Academy called upon the petitioner 
to intimate the specific reasons for not 
attending the Guest Night By his letter 
dated September 21, 1 984, the petitioner 
forwarded the original of the Principal’s 
said letter to the Commandant of the Aca- 
demy as he stated “to reiterate the farcical 
and-to-me wrong use. the departmental chan- 
cel is being put to in dealing with personal 
mid conlidenbal matters, and for which 
them is no legal or administrative validity”. 
He further pointed out that ho would not 
like to be treated as a cadet to be trained 
in correct attitudes and postures. He fur- 
ther stated that if since 1961 he had attend- 
ed any Guest Night it was only to honour 
the Passing-Out Cadets or the Command- 
ants on their arrival or departure on ac- 
count of the love and interest which he 
once had for the Academy, Implying that 
he has no love or interest for the Academy 
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left any longer. He requested the Com- 
mandant to inform the Principal that the 
question of obtaining prior permission in 
the circumstances was not only absurd but 
improper and that he thought that silence 
on his part was the only decent thing. In 
the said letter he expressed his regret that 
he had been rendered incapable of social 
j obligations towards the Academy. There- 
after a charge-sheet dated December 10, 
1964, was served upon the petitioner. The 
said charge-sheet contains four charges: 
The first, second and the fourth charges 
related to the said representations respec- 
tively dated October 14, 1963 April 2, 

1964, and July 13, 1964, made by the 
petitioner and the third charge related to 
his said letter dated September 21, 1964. 
By the said charge-sheet the petitioner was 
charged with submitting copies of the said 
representations to those not directly con- 
nected with his case in total disregard of 
the normal procedure and continuing to 
make representations and sending copies 
thereof to various high officials in spite of 
instructions to the contrary and with using 
intemperate and disrespectful language in the 
said representations. The third charge re- 
lated to his not attending the Guest Night 
on August 31, 1964, in spite of the said 
Academy Order No. 1081 of August 28, 
1964 and behaving in an insolent and arro- 
gant manner not becoming an officer of his 
status by giving an impertinent and provo- 
, cative reply in his letter dated September 
21, 1964. Copies of the documents refer- 
red to in the said charge-sheet were en- 
closed along with such representations. He 
was asked to submit his written statement 
of defence which the petitioner did by his 
letter dated December 24, 1964. In that 
letter, he admitted having violated the 
normal channels of representations and 
using language which was not proper to 
such representations. He, however, stated 
that these faults were natural to a person 
who had felt strongly all these years that 
justice had been denied to him. So far as 
the letter of September 21, 1984, was con- 
cerned, he sought to extenuate himself on 
the ground that at that time he was under- 
going a period of intense mental and emo- 
tional strain. In the said written statement 
he requested that the contemplated discipli- 
nary proceedings against him should be 
dropped. By an order dated June 29, 
1966, after stating that an inquiry was 
being held against the petitioner and that 
the President considered that an Inquiry 
Officer should be appointed to inquire into 
• the charges framed against him, the Presi- 
A dent appointed K, V. Ramanamurthi, 

' s Deputy Secretary (G.P.), Ministry of De- 
fence, the third respondent, as Inquiry Offi- 
cer to inquire into the said charges. By 
another order dated July 1, 1966, the Presi- 
dent appointed the Principal of the Aca- 
demy to present the case in support of the 
said charges before the Inquiring Officer. 


The said order recites that the inquiry was 
being held under Buie 14 of the Central 
Civil Services (Classification, Control and 
Appeal) Rules, 1965 (hereinafter referred to 
as ‘The 1965 Rules’), On July 15, 1966, 
the inquiring officer recorded the petitioners 
oral statement. In that statement the peti- 
tioner contended that the said memorandum 
dated September 27, 1963, did not contain 
any direction but merely purported to give 
him advice only. He also denied that die 
language used by him was impertinent or 
disrespectful and denied that he was guilty 
of any indiscipline in not attending the said 
Guest Night. On November 26, 1967, the 
petitioner was served with the said impugn- 
ed order dated November 15, 1967. That 
order refers to the said charge-sheet, the 
petitioner’s written statement of defence, 
correspondence and the statement made by 
the petitioner at the oral inquiry. By the 
said order, in accordance with the provisions 
of clause 5 of the said agreement, the Presi- 
dent terminated the services of the peti- 
tioner with effect from the date he was re- 
lieved of his duties at the Academy and it 
was further ordered that thereafter the peti- 
tioner would revert to the post of Section 
Master, Rashtriya Indian Military College, 
Dehra Dun, on which post it was stated 
he had a lien. That order is signed by the 
Deputy Secretary to the Government of 
India, for and on behalf of the President of 
India. This was followed by a movement 
order dated December 2, 1987, signed by 
the Registrar of the Academy on behalf of 
the Commandant granting the petitioner 
time up till December 21, 1967, to proceed 
to Denra Dun on his reversion to his parent 
department, namely, the Rashtriya Indian 
Military College. On December 7, 1967, 
the petitioner filed this petition against the 
Union of India under Article 226 of the 
Constitution to set aside the said two orders 
and for a writ of mandamus directing the 
respondent to drop the said disciplinary pro- 
ceedings. The original respondents to this 
petition were the Union of India, the Com- 
mandant of die Academy, the Inquiry Offi- 
cer and the Registrar of the Academy. In 
view of the objection taken by the respon- 
dents in their affidavit in reply that no 
writ petition can lie against the President 
of India, the description of die first respon- 
dent was amended so as to read “The Union 
of India”. 

5. In the petition the petitioner has 
alleged that after the said inquiry was com- 
pleted, no further notice was issued to him 
proposing to show cause against the penalty 
proposecf to be imposed upon^ him nor was 
a copy of the Inquiry Officer’s report sup- 
plied to him before the said impugned 
orders were passed. He has contended that 
the said order amounts to a reduction in 
rank. By the amendments which he was 
allowed to make in the petition, the peti- 
tioner has contended that the 1965 Rules 
apply to him and that the said inquiry pro- 
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cesdings were conducted and the said im- 
pugned orders were passed in a manner 
which constituted a breach of the relevant 
rules and a violation of the principles of 
natural justice. The defence of the res- 
pondents is that the petitioners service at 
the Academy was contractual and the 1965 
Rules did not apply to him, that his service 
was terminated m accordance with the terms 
of contract and that there was no violation 
of the 1965 Rules or of the principles of 
natural justice assuming they applied to the 
petitioner and assuming there was _ any 
breach or violation, the same was not justi- 
fiable. 


5-A. On these rival submissions the 
first question that arises for determination 
is whether the 1965 Rules apply to the 
petitioner. It is common ground that the 

f ietidoner holds a post connected with de- 
enre within the meaning of that expression 
in Article 310 of the Constitution and is 
a civilian in Defence services. Prior to 
1985 civilians in Defence services were 
governed by tbe Civilians in Defence Ser- 
vices (Classification, Control and Appeal) 
Rules, 1952, while other civilians were 
governed by the Central Civil Services 
(Classification, Control and Appeal) Rules, 
1937. Both these sets of Rules, luce the 
1985 Rules, were made by the President 
under the proviso to Article 309 of the 
Constitution. The 1965 Rules repealed 
both these sets of Rules and now Rule 3 
of the 1965 Rules applied to every Govern- 
ment servant including every civilian Gov- 
ernment servant in the Defence services, 
except those classes of Government ser- 
vants specifically excluded by the said R. 3. 
The only exception with which we are con- 
cerned in the present petition is that con- 
tained in clause (e) of Rule 3(1) which ex- 
cludes from the application of the 1965 
Rules “any person for whom special provi- 
sion is made in respect of matter covered 
by these Rules, by or under any law for 
the time being in force or by or under any 
agreement entered into by or with the pre- 
vious approval of the President before or 
after the commencement of these Rules, in 
regard to matters covered by such special 
provisions”. Thus, under clause (e), two 
categories of persons are excluded: (1) those 
for whom special provision is made by or 
under any law, and (2) those in respect of 
whom special provision is made by or under 
any agreement entered into by the or with 
the previous approval of the President. It 
is immaterial whether such law was made 
or agreement entered into before or after 
the commencement of the 1963 Rules. The 
application of the 1965 Rules is, however, 
not totally excluded but excluded only in 
regard to matters co%ered by such special 
provisions. Thus, even in the case of Gov- 
ernment servants for whom a special provi- 
sion is made by or under any law or agree- 
ment, the 1965 Rules will apply except in so 
far as they are not inconsistent with what is 


provided in such law or agreement. Ac- 
cordingly, in the case of the petitioner, the 
1965 Rules will apply in so far as they 
are not inconsistent with the provisions of 
the said contract dated December 10, 
1948. In support of the submission that 
the 1965 Rules do not apply to the peti- 
tioner, Mr. Advani, learned counsel for the 
respondents, has rebed upon the judgment of 
a learned single Judge of the Calcutta High y 
Court in Subooh Ranjan Ghosh v. Major N, 

A. Callaghan, AIR 1956 Cal 532. In that 
case an agreement was entered into between 
an employee in the Military Engineering Ser- 
vice and the General Engineer, Ishapore, 
which provided for termination of the em- 
ployee’s service on giving him either three 
calendar months' notice or payment of three 
months’ salary. The agreement also pro- 
vided for termination of service in case of 
gross misconduct at any time without 
notice. Disciplinary proceedings were start- 
ed against the employee and a three 
months notice of termination of his service 
was given to him. The employee filed a 
petition in the Calcutta High Court for a 
writ of mandamus. It was contended off 
behalf of the Government that by reason of 
Rule 3 of the Defence Services (Classifica- 
tion. Control and Appeal) Rules, 1952, the 
application of the said Rules was excluded. 
Clause (c) of that rule excluded from the 
application of the said Rules “persons in 
respect of whose conditions of service, pay , 
and allowances, pension, discipline and con- ' 
duct, or any of them, special provision had 
been made by agreement”. The proviso . 
to Rule 3 was as follows: — 


Provision that in respect of any matter 
not covered by the provisions special to 
him, his service or his post, these rules 
shall apply to any person coining within 
the scope of Exception (b) or (c) to whom 
but for either of these exceptions these 
rules would apply.” 


The Court held that though normally a 
civilian employed in defence service would 


be governed by the said Rules, by virtue of 
clause 3 (c) the said Rules had been made 


inapplicable to persons in respect of whose 
conditions of service special provision had 
been made by agreement, except as to mat- 
ters not covered by such an agreement. 
Since the service of the employee was termi- 
nated by three calendar months’ notice as 
provided by the agreement, the Court held 
tfm he could not avail himself of the pro- 
visions of the 1952 Rules. This authority, 
therefore, does not lay down the proposition* ' 
in such wide terms as has been canvassed 
by Mr. Advani. Though clause (c) of R. 3 f 
of the 1952 Rules is couched in language 
different from that to be found in clause (e) 
of Rule 3 (1) of the lg65 Rules, the effect 
of both these clauses is the same, namely, 
that the Rules will apply in respect of all 
niatters not covered by the agreement, and 
in so far as they are not inconsistent with 
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the agreement entered into between the 
Government servant and the Government; 


6. In the present case the petitioner's 
service with the Academy was not termi- 
nated in pursuance of clause 11 which 

g 'ves to the President the right to terminate 
e petitioner’s service by giving three 
calendar months’ notice or payment of com- 
pensation of three months’ salary. The peti- 
tioner’s service is terminated under clause 5 
and he has been reverted to his parent de- 
partment. We have, therefore, to consider 
whether clause 5 of the agreement is in- 
consistent with the 1965 Rules, and, if so, 
to what extent. Rule 11 of the 1965 Rules 
provides for • penalties. It defines what are 
minor penalties and what are major penal- 
ties. Penalty (vi), which is a major penalty, 
is “reduction to a lower time-scale of pay, 
grade, post or service which shall ordinarily 
be a bar to the promotion of the Govern- 
ment servant to the time-scale of pay, 
grade, post or service from which he was 
reduced, with or without further directions 
regarding conditions of restoration to the 
made or post or service from which the 
Government servant was reduced and his 


seniority and pay on such restoration to that 
grade, post or service”. It is not disputed 
mat by terminating the petitioner’s service 
with the Academy and reverting him to his 
parent department he has been reduced to 
a lower grade or post and if the 1965 Rules 
apply in their entirety to the petitioner, 
the impugned order would amount to re- 
duction to a lower grade or post within the 
meaning of penalty (vi) in Rule 11. It is, 
however, contended by the respondent re- 
lying upon the Explanation to Rule 11 that 
the petitioner was on deputation to the 
Academy and for the said reason his rever- 
sion to the parent department did not 
amount to a penalty. The material portion 
of the said Explanation is as follows: — 


“The following shall not amount to a 
penalty within the mea nin g of this rule, 
namely: — 

x x x x 


(iv) reversion of a Government servant 
officiating in a higher service, grade or 
post to a lower service, grade or post, on 
the ground that he is considered to be un- 
suitable for such higher service, grade or 
post or any administrative ground uncon- 
nected with his conduct; 


x x x x 

It cannot be said that the petitioner was 
reverted to his parent department because 
he was considered to be unsuitable for the 
higher grade or post or on any administra- 
tive ground unconnected with his conduct. 
On the contrary, clause 5 of the contract 
has specific reference to the petitioner’s con- 
duct and provides for termination of his 
service or rather reversion to his parent de- 
partment when he is guilty of any insub- 
ordination, intemperance or other miscon- 
duct or of any breach of non-performance 


of any of the provisions of the agreement- 
or of any rules pertaining to his service. 
The affidavit in reply expressly -avers that 
the plaintiff was found guilty as provided 
by clause 5 of the agreement. The plain- 
tiffs reversion was, therefore, on grounds 
connected with his conduct and it cannot 
be said this reversion was not a penalty. 

7. Clause 5 of the contract, however, 
comes into operation only when the peti- 
tioner. is found guilty of any of the acts set 
out in that clause since it only provides for 
the penalty to be imposed upon him in such 
an event and the mode of imposing such 
penalty. We shall consider later the effect 
of the petitioner’s case of this special provi- 
sions. Neither clause 5 nor any other clause 
in- the contract makes any provision with 
respect to the manner in which the peti- 
tioner’s guilt is to be proved or found or 
the mode of finding him guilty, Thus, the 
contract is silent on this point, and to the 
extent it is silent the 1965 Rules will apply. 
Since the contract is silent as to the moae 
in which plaintiff s guilt is to be found 
or proved, the provisions in that behalf in 
the 1965, Rules will apply upto the ascer- 
tainment of the petitioners guilt. These 
provisions are to be found in Rule 14 of 
the 1965 Rules. In fact, as shown by the 
recital in the said order dated July 1, 
1966, appointing a Presenting Officer, the 
inquiry against the petitioner was held trader 
Rule 14. Rule 14 (5) (c) provides for the 
appointment of a Government servant or 
a legal practitioner to present the case in 
support of the articles of charge. The 
appointment of the Inquiry Presenting Offi- 
cer is also made under the 1965 Rules. 

7-A. It is the petitioner’s case that in 
the conduct of the inquiry against him, 
there has been violation of several provi- 
sions of Rules 14 and 15 of the 1965 Rules 
which vitiate the inquiry and entitled the 
petitioner to have the said impugned orders 
and the inquiry "proceedings set aside, Be- 
fore we consider the factual aspect of this 
part of the case, it is necessary to consider 
the constitutional question which has been 
raised by the respondents in answer there- 
to. In the respondents’ . submission the 
petitioner, being a Government servant in 
the service of the Union of India, holds 
office under Article 310 of the Constitution 
“during, the pleasure of the President” as 
he holds a post connected with defence. 
Article 311 does not apply to him; the im- 
pugned order terminating his service with 
the Academy and reverting Iiim to his 
parent department was passed by the Presi- 
dent; and assuming, there was any breach 
or violation of the 1965 Rules, the same 
cannot furnish a cause of action" to the 
petitioner and would give him no legal right 
to approach the Court either by way of a 
suit or a writ petition to redress his griev- 
ance. This is sought to be countered by 
the petitioner by submitting that the 1965 
Rules have been made by the President 
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under Article 309 of the Constitution and 
a breach of these rules is justiciable even 
in cases where Article 311 does not apply. 
This question has been strenuously and at 
length debated at the Bar and a large num- 
ber of authorities has been cited on both 
sides. 

8. The phrase "during the pleasure of 
the President” is not a new phrase intro- 
duced for the first time in our Constitution. 
It is an adaptation in phraseology appro- 
priate to our Constitution of the well-known 
and familiar phrase “at the pleasure of tha 
Crown” in English law. From the earliest 
times the well-established rule of English law 
was that public officers and servants of the 
Crown hold office at the pleasure of the 
Crown, the theoiy of English constitutional 
law being that the king can do no wrong, 
and accordingly the services of a servant 
of the Crown could be terminated without 
assigning any reason and no action can be 
maintained in the King’s Court for wrong- 
ful dismissal. The same rule appears to 
have been applied to the servants of the 
East India Company, It certainly applied 
to servants of the Crown after the terri- 
tories of the East India Company and their 
administration was taken over by the Bri- 
tish Crown. The phrase “at the pleasure of 
the Crown” has its origin in the Latin 
phrase "durante bene placito” (during 
pleasure) which means that the tenure of 
the office of a Civil Servant, except where 
it is otherwise provided by statute, can be 
terminated at any time without cause as- 
signed. The Government of India Act, 
1915, as originally enacted, contained no 
provision embodying this doctrine. The 
first statutory recognition of this rule in 
India is to be found in Section 96-B which 
was inserted along with other amendments 
in the Government of India Act, 1915, by 
the Government of India Act, 1919. Sec- 
tion 96-B affirmed the position that every 
person t in the civil service of the Crown in 
infria ’neici office during ’tiis 'Majesty's 
pleasure subject to the provisions of the 
said Act and of the rules made thereunder. 
By sub-section (1) of Section 98-B, one res- 
triction was, however, introduced on the 
power of dismissal by providing that no 
civil servant could be dismissed by any 
authority subordinate to that by wnich he 
was appointed. Sub-section (if also pro- 
vided for a complaint by a Government ser- 
vant thinking himself wronged by an order 
of an official superior in a Governor’s pro- 
vince to complain to the Governor in order 
to obtain justice without prejudice to any 
other right of redress which he might have. 
By sub-section (2) the Secretary at State in 
• Council was empowered to make rules for 
regulating the classification of the civil ser- 
vices in India, the methods of their recruit- 
ment, their conditions of services, pay and 
allowances and discipline and conduct The 
Classification of Buies made under Section 
98-B(l) inter alia provides for holding of 


a disciplinary inquiry at which a definite 
charge in writing was required to be framed, 
evidence in support thereof to be led, and 
such evidence along with any evidence 
which the Government servant might adduce 
was required to be recorded in his pre- 
sence. A finding along with discussion was 
required to be recorded on each charge. 
In R. Venkata Rao v. Secy, of State, AIR 
1937 FC 31, the Privy Council held that 
a Government servant dismissed without 
any inquiry being held could not obtain re- 
dress by an action in Court but only by 
way of appeal of official kind. The Privy 
Council further pointed out that if service 
under the Crown would not have been at 
the pleasure of the Crown, the remedy by 
suit against the Secretary of State in Council 
for a breach of contract of service would 
have been available to the Government ser- 
vant aggrieved by his wrongful dismissal 
from service. The Government of India 
Act, 1919, was replaced by the Govern- 
ment of India Act, 1935, Sub-section (I) 
of Section 240 of the Government of India 
Act, 1935, enacted that except as expressly 
provided by that Act, every person who 
was a member of a civil service of the 
Crown in India, or held any civil post under 
the Crown in India, held office during His 
Majesty’s pleasure. Sub-section (2) re- 
produced the restriction introduced by Sec- 
tion 96-B (1) of the 1919 Act, Sub-section 
(3) gave a further statutory protection to a 
Government servant from dismissal or re- 
duction in rank by providing that he 
should be given a reasonable opportunity of 
showing cause against the action proposed 
to be taken in regard to him. The rights 
thus conferred by the rules made bv the 
Secretary of State for India in Council under 
the 1019 Act were given constitutional re- 
cognition by Section 240 (3). 

9. Part XIV of the Constitution of India 
deals with services under the Union and 
the States. The relevant Articles, in. this 
part are Articles 309, 310 and 311. Arti- 
cles 309 and 310 require to be quoted in 
extenso in view of the arguments advanced 
at the Bar, These articles are in the follow- 
ing terms: — 

“309. Recruitment and conditions of ser- 
vice of persons serving the Union or a 
State. — Subject to the provisions of this 
Constitution, Acts of the appropriate Legis- 
lature may regulate the recruitment, and 
conditions of service of persons appointed, 
t°. public services and posts in connection 
with the affairs of the Union or of any State: 

Provided that it shall he competent for 
ihe President or such person as he may 
direct in the case of services and posts in 
connection with the affairs of the Union, 
and for the Governor of a State or such 
person as he may direct in the case of ser- 
vices and posts in connection with the affairs 
of the State, to make rules regulating the 
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recruitment, and the conditions of service 
of persons appointed, to such services and 
posts until provision in that behalf is made 
By or under an Act of the appropriate 
Legislature under this article, and any rules 
so made shall have effect subject to the 
provisions of any such Act.” 

“310. Tenure of office of persons serving 
the Union or State. — (1) Except expressly 
provided by this Constitution, every person 
who is a member of a defence service or of 
a civil service of the Union or of an all- 
India Service or holds any post connected 
with defence or any civil post under the 
Union, holds office during the pleasure of 
the President, and every person who is a 
member of Civil service of a State or holds 
any civil post under a State holds office 
during the pleasure of the Governor of the 
State. 

(2) Notwithstanding that a person holding 
a civil post under the Union or a State 
holds office during the pleasure of the Presi- 
dent or, as the case may he, of the Gover- 
nor of the State, any contract under which a 
person, not being a member of a defence 
service or of an all-India service or of a 
civil service of the Union or a State, is ap- 
pointed under this Constitution to hold 
such a post may, if the President or the 
Governor, as the case may be, deems it 
necessary in order to secure" the services of 
a person having special qualifications, pro- 
vide for the payment to him of compensa- 
tion, if before the expiration of an agreed 
period that post is abolished or he is, for 
reasons not connected with any misconduct 
on his part, required to vacate that post.” 

Article 311 provides certain constitutional 
safeguards to particular categories of Gov- 
ernment servants against their dismissal, re- 
moval or reduction in rank. These safe- 
guards are that such a Government servant 
cannot be dismissed or removed by an 
authority subordinate to that by which he 
was appointed and that he cannot be dis- 
missed, removed or reduced in rank ex- 
cept after being informed of the charges 
against him and being given a reasonable 
opportunity of being heard in respect of 
those charges. Article 311 further provides 
that where it is proposed to impose penalty 
on such a Government servant of dismissal, 
removal or reduction in rank, he must be 
given a reasonable opportunity of making 
representation on the penalty proposed. 
Article 311 in express terms applies only 
to members of a civil service of the Union 
or an all-India service or a civil service of 
a State or who hold a civil post under the 
Union or a State. In the case of such 
civil servants. Article 311 enacts constitu- 
tional curtailments or restrictions on the 
rule embodied in Article 310 that civil 
servant holds office during tho pleasure of 
the President or the Governor, as the case 
may be. Article 311, however, does not 
apply to a member of a defence service or 
to a person who holds any post connected 


with defence. A plain reading of these 
three Articles shows that Article 310 is 
the dominant Article. The power conferred 
by Article 309 upon appropriate Legisla- 
tures to pass Acts and upon the President 
in the case of the Union and on the Gover- 
nor in. the case of a State to make rules 
regulating the recruitment and conditions of 
service of Government servants is expressly 
made subject to the provisions of the Con- 
stitution. The Act and Rules so made 
would, therefore, be subject to what is pro- 
vided by Articles 310 and 311. Article 310 
is not made subject to the other provisions 
of the Constitution in the same manner as 
Article 309 is. Article 310 operates in its 
own right and by itself, the only restric- 
tion to be found therein being in the open- 
ing words “Except as expressly provided by 
this Constitution . Thus, apart from the 
cases expressly provided for in the Consti- 
tution itself, the rule laid down in Art. 310 
that every Government servant holds office 
during the pleasure of the President or the 
Governor, as the case may be, remains para- 
mount. Such exceptions in the Constitu- 
tion are to be found in Articles 124, 148, 
218 and 324 in the case of tenure of 
Supreme Court Judges, Comptroller and 
Auditor-General, High Court Judges and 
the Chief Election Commissioner. An ex- 
ception is also to be found in Article 311 
in respect of the classes of Government 
servants specified in that Article, namely, 
members of the Union civil service or an 
all-India service or a State service or hold- 
ers of a civil post under the Union or a 
State. Thus, under our Constitution, as 
under the Government of India Act, 1935, 
the rigour of the English rule of common 
law regarding the holding of the office of 
a pulic servant only during the pleasure of 
the Crown has been mitigated to the extent 
provided for by Art, 311. Since, however, 
Article 311 does not include within the 
scope of its constitutional safeguards a 
member of a defence service or the holder 
of any post connected with defence, the 
constitutional safeguards available to other 
Government servants are not available to 
members of the defence service or to civi- 
lians in the defence services. The reason 
for this is obvious. At all times and in all 
countries it has been recognised that the 
safety and the defence of a country and 
even its very freedom and independence 
depend upon an efficient defence service, 
Far stricter discipline and instant unques- 
tioning obedience are, therefore, required 
from those in any manner connected with 
the defence of the country. The vast com- 
plex machine which the Armed Forces 
have become in modem times require such 
discipline and obedience not only from the 
actual combat forces but from all persons 
in any manner connected with defence. If 
it were otherwise, the consequences would 
be too frightening to contemplate. Not 
only would insubordination and indiscipline 
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run rampant amongst the defence forces 
but the defence forces would lose all effi- 
ciency as a fighting machine and even the 
country may tall an easy prey to aggres- 
sor. 

10. Even a plain reading of Arts. 309 
and 310 makes it obvious -that Article 309 
does not operate as an exception or a pro- 
viso to Art. 310 just as Art. 311 does. As 
Article 309 is expressly made subject to the 

t revisions of the Constitution, no Act of a 
egislature and no Rule made by the Presi- 
dent or a Governor under Article 309 can 
impinge upon the overriding power of the 
President or the Governor under Art. 310 

P :rt in so far as such Act or role re- 
uces the provisions of an exception to 
Article 310 enacted in the Constitution it- 
self. Except in these cases, any Act of a 
Legislature or a rule made by the Presi- 
dent or the Governor under Article 309 
must remain subordinate to the overriding 
power conferred upon the President and the 
Governor by Article 310. The 1965 Rules 
have been made by the President under 
Article 309 and they can, therefore, operate 
only within the scope or Article 309 and 
cannot travel beyond its ambit. Thus, any 
provision in the 1965 Rules which im- 
pinges upon the pleasure of the President 
or the Governor under Article 310 except to 
the extent the same is curtailed by Art. 311 
would not be operative. Any action in 
violation of Article 311 would be a violation 
of the Constitution itself and would be 
actionable inasmuch as the aggrieved Gov- 
ernment servant would then be seeking to 
enforce his constitutional right; but where 
Article 311 does not apply, the Govern- 
ment servant can have no remedy at law 
either by way of a suit or a writ petition. 
To say that be has such a remedy in the 
absence of a provision in that behalf in the 
Constitution itself would he to negative the 
overriding operation of Article 310. 

ii. i3e question das aif pines arisen whe- 
ther when an authority other than the Presi- 
dent imposes upon a Government servant 
the penalty of dismissal, removal or reduc- 
tion in rank, fie is exercising the pleasure of 
the President untrammelled by any res- 
trictions other than those to be found in 
the Constitution itself or is exercising a 
power subject to the conditions contained 
in the Act or the Rules made under Article 
309 under which he derives his power and 
whether in such cases the violation of the 
relevant statutory provisions would be justi- 
ciable in a Court of law. This question has 
led to a conflict of opinion among the High 
Courts, In the present case, however, 
since the impugned order is made by the 
President, tins question does not arise for 
our consideration. 

12. We will now examine the relevant 
case-law on the subject The first important 
case is State of Bibar v. Abdul Majid, AIR 
1954 SC 245. In that case, a Sub-Inspec- 


tor of Police appointed by the Inspector- 
General of Police, Bihar and Orissa, was 
dismissed from service. He filed a suit 
against the State of Bihar for a declaration 
that the order of dismissal was void and for 
arrears of salary. The Government being 
of the opinion that the order was untenable, 
reinstated him. The question which sur- 
vived for determination in the suit was 
whether the plaintiff had a right to recover 
arrears of salary. The case was governed 
by the provisions of the Government of 
India Act, 1935. The High Court in 
second appeal passed a decree in favour 
of the plaintiff against which the State pre- 
ferred an appeal to the Supreme Court. On 
behalf of the State, the decision of the 
Privy Council in High Cornmr. for India v. 
I. M. Lall, AIR 1948 PC 121, was relied 
upon. In Lull’s case. AIR 1948 PC 121, 
the Privy Council held that the rule of 
English law that a civil servant served the 
Crown ex gratia or in other words, that his 
salary was in the nature of a bounty of 
the Crown and not a contractual right ap- 
plied in India and a civil servant could not, 
therefore, recover arrears of salary by an 
action at law. Mahajan, C,J., delivering 
the u n a n i m ous judgment of the Court, said: 

“In our judgment, these suggestions are 
based on a misconception of the scope of 
this expression. The expression concerns 
itself with the tenure of office of the civil 
servant and it is not implicit in it that a 
civil servant serves the Crown 'ex gratia', or 
that his salary is in the nature of a bounty. 
It bas again no relation or connection with 
the question whether an action can be filed 
to recover arrears of salary against the 
Crown. The origin of the two rules is 
different and they operate on two different 
fields. 

The rule that a civil servant holds office 
at the pleasure of the Crown has its origin 
in the Latin phrase “durante bene placito“ 
(during pleasure), meaning that the tenure 
m office oi r a civu servant except wflere 
is otherwise provided by statute, can be 
tmninated at any time without cause as- 
signed. The true scope and effect of this 
expression is that even if a special contract 
has been made with the civil servant, the 
Crown is not hound thereby. In other 
words, civil servants are liable to dismissal 
without notice and there is no right of 
action for wrongful dismissal, that is that 
they cannot claim damages for premature 
termination of their services. (See Fraser’s 
Constitutional Law, p, 188, — -Sbenton v. 
Smith, 1895 AC 229 at p. 234 — Dunn V. 
The Queen, (1896) 1 QB 116). 

This rule of English law has not been 
fully adopted in S. 240. Section 240 itself 
places restrictions and limitations on the 
exercise of that pleasure and those restric- 
tions must be given effect to. They are 
imperative and mandatory. It follows, 
therefore, that whenever there is a breach 
of restrictions imposed by the statute by 
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the Government or the Crown, the matter 
is justiciable and the party aggrieved is 
entitled to suitable relief at the hands of 
the Court. As pointed out earlier in this 
judgment, there is no warrant for the propo- 
sition that the relief must be limited to the 
declaration and cannot go beyond it, To 
the extent that the rule that Government 
servants hold office during pleasure has 
been departed from by the statute, the Gov- 
ernment servants are entitled to relief like 
any other persons under the ordinary law, 
and that relief, therefore, must be regulated 
by the Code of Civil Procedure.” 

In the further discussion the Supreme Court 
pointed out that in England there was no 
provision for suing the Crown. The 
Supreme Court held that where the Con- 
stitution itself made the matter justiciable, 
the party aggrieved was entitled to receive 
at the hands of the Court all suitable re- 
liefs which the procedural law of the 
country permitted him to sue for. In 
England prior to the Crown Proceedings 
Act, 1947, the Crown could not be sued in 
a Court of law, but any claim against the 
Crown could only be sought to be recovered 
by way of a petition of rights Such a re- 
striction did not exist in Indian Law and 
therefore, there was no bar to the plaintiff 
seeking to recover his arrears of salary 
when his dismissal from service was uncon- 
stitutional. What could be claimed in 
England by a petition of right could be 
claimed in India by the ordinary process. 
This case has at times been erroneously re- 
ferred to as laying down in India further re- 
striction on the pleasure of the President 
so far as recovery of arrears of salary is 
concerned. A careful perusal of the judg- 
ment of the Supreme Court, however, does 
not bear this out. In express words in the 
passage quoted above Mahajan C. J., has 
stated that the expression “Pleasure of the 
Crown” concerns itself with the tenure of 
office of the Civil servant and it is not im- 
plicit in that expression that a civil servant 
serves the Crown ‘ex gratia’ or that his salary 
is in the nature of a bounty. The learned 
Chief Justice has expressly pointed out that 
these are two different rules having different 
origins and operating in two different 
fields. The ground on which the Supreme 
Court held that arrears of salary could be 
recovered was that, unlike in English law, 
in Indian law there was no restriction on 
suing the Crown and, therefore, when there 
was a breach of the Constitution itself, .the 
aggrieved Government servant was entitled 
to all his normal remedies at law. It should 
further be borne in mind that when the 
Supreme Court observed that the tenure of 
office of the Civil servant was during the 
pleasure of the Crown, except where other- 
wise provided by statute, it did not refer 
to any Act passed by an Indian Legislature. 
There is a vital difference between English 
and Indian Constitutional law. In England 
there is no written Constitution and the 


Parliament is supreme and can by legislation 
restrict, modify or even abrogate the rule as 
to the pleasure of the Crown. In India we 
have a written Constitution and hence no 
Act of a Legislature can override the Con- 
stitution. The rule as to holding of office 
during the pleasure of the President is 
enacted in the Constitution itself and, 
therefore, when it is said that this rule can 
be modified by statute, what is meant is 
it can be modified only by a provision 
made in the Constitution itself. 

13. In Shyamlal v. State of Uttar Pra- 
desh, AIR 1954 SC 369, a Government 
servant was compulsorily retired. The 
Supreme Court held that since compulsory 
retirement did not fall within the ambit of 
Article 311, not being a -dismissal or re- 
moval within the meaning of that Article, 
the order of retirement could not be chal- 
lenged on the grounds that the Government 
servant had not been afforded full opportu- 
nity of showing cause against the action 
sought to be taken as provided by the 
Civil Services Regulations, 1920. 

14. In Parshottam Lai Dhingra v. Union 
of India, AIR 1958 SC 36, the Supreme 
Court pointed out that the opening words 
of Article 310 (1), namely, “execpt as ex- 
pressly provided by the Constitution”, 
quite clearly referred, inter alia, to Arti- 
cles 124, 148, 218 and 324 of the Constitu- 
tion and that these Articles were clearly ex- 
ceptions to the rules embodied in Art. 311 
that public servants hold office during the 
pleasure of the President or the Governor, 
as the case may be. Subject to these ex- 
ceptions the Constitution, by Article 310 
(1) has adopted the English Common Law 
rule and enacted that public servants hold 
office during the pleasure of the President 
or the Governor, as the case may be, and 
has, by Article 311, imposed two quali- 
fications on the exercise of such pleasure. 
Though these two qualifications are set out 
in a separate Article, they quite clearly 
restrict the operation of the rule embodied 
in Article 310 (1), that is, in other words, 
the provisions of Article 311 operate as a 
proviso to Article 310 (1). In Khem Chand 
v. Union of India, AIR 1958 SC 300, the 
Supreme Court reaffirmed the position 
that the provisions of Article 311 were 
qualifications or provisos to Article 310 (1) 
and that the limitations . thus imposed on 
the exercise of the power of the President 
or the Governor in the matter of dismissal, 
removal or reduction in rank constituted the 
measure of the constitutional protection af- 
forded to the Government servants by Arti- 
cle 311 (2). 

15. The next important case of the 
Supreme Court is State of Uttar Pradesh v. 
Babu Ram Upadhya, AIR 1961 SC 751. It 
was contended before us on behalf of the 
Petitioner that this case makes a departure 
from the earlier decision of the Supreme 
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Court and according to the true ratio in 
that case, a breach of the service rules, 
even in cases where Article Sll does not 
apply, will also be justiciable. It, there- 
fore, becomes necessary to refer to Babu 
Bain’s case, AIR 1961 SC 751 = (1961) 
2 SCR 679 in some detail. The Respondent 
in that case was a Sub-Inspector of Police. 
He was charge-sheeted under Section 7 of 
the Police Act for misappropriating a part 
of the moneys found on the person of a 
suspect, A notice was served upon him to 
show cause why he should not ne reduced 
to the lowest grade of Sub-Inspector for 
a period of three years. In due course, 
after cause was shown against the action 
proposed to be taken against him, the 
Superintendent of Police, Sitapur, reduced 
the respondent to the lowest grade of Sub- 
Inspector for a period of three years. When 
this order came to the notice of the 
Deputy Inspector Ceneral of Police, Uttar 
Pradesh, fie came to tfie conclusion on a 
consideration of the entire report that the 
respondeat should be dismissed from 
service. Accordingly he made the order 
dismissing the respondent from service. 
This order was confirmed by the Inspector 
General of Police. The respondent there- 
upon filed a petition under Article 226 of 
the Constitution before the Allahabad High 
Court for quashing the said order. The 
Allahabad High Coujt held that the pro- 
visions of the Police Regulations were not 
complied with and quashed the impugned 
order. Against that judgment the State of 
Uttar Pradesh, the Deputy Inspector- 
General of Police, Lucknow, and the In- 
spector-General of Police, Uttar Pradesh, 
preferred an appeal to the Supreme Court. 
The Supreme Court by a majority judg- 
ment dismissed the appeal. It was argued 
on behalf of the appellants that the open- 
ing words of Article 310, namely, “except 
as expressly provided by the Constitution” 
refer to the different tenures prescribed by 
the Constitution, namely, by Articles 124, 
148, 218 and 324, and that if these provi- 
sions of _ the Constitution were excluded 
from Article 310, the purpose of the clause 
“except as otherwise provided by this Con- 
stitution” would he exhausted and there- 
after Article 310 would be free from any 
other restrictive operation and in that event 
Articles 309 and 310 should be read to- 
gether excluding the opening words of 
Article 310. It was also contended by the 
appellants that the operation of the open- 
ing words in Article 309, namely, “Subject 
to the provisions of this Constitution" is 
confined to the provisions of the Constitu- 
tion which empowers other authorities to 
make rules regulating the conditions of 
service of certain class of public servants, 
namely. Articles 145 (2), 148 (5) and 229 

(2). Negativing this contention, Subba Rao 
J., who spoke for the majority of the Court, 
said in paragraph 13 of judgment: 


‘That may be so but there is no reason 
Why Art 310 should be excluded there- 
from. It follows that while Art. 310 pro- 
vides for a tenure at pleasure of the Presi- 
dent or the Governor, Art. 309 enables the 
Legislature or the executive, as the case may 
be, to make any law or rule in regard inter 
alia, to conditions of service ‘without 
impinging upon the overriding power recog- 
nised under Article 310.” (The underlining 
(here into ‘ *) is ours.) 

Thus, far from departing from what was 
till then held by the Court, in Babu Ram’s 
case, AIR 1961 SC 751 = (1991) 2 SCR 
679, the Supreme Court expressly reaffirm- 
ed the overriding operation of Article 310. 
After discussing the various provisions under 
the earlier Government of India Acts and 
the Constitution and the decision of the 
Privy Council and the earlier decisions of 
the Supreme Court, Subba Rao, J., in para- 
graph 23 of the judgment, stut&f the con- 
clusion which the Court had reached in 
the following seven propositions: 

“(1) la India, every person who is mem- 
ber of a public service described in Article 
$10 of the Constitution holds office during 
tne pleasure of the President or the Gover- 
nor, as the case may be, subject to the ex- 
press provisions therein. 

(2) The power to dismiss a public ser- 
vant at pleasure is outside the scope of 
Art. 154 and, therefore, cannot be dele- 
gated by the Governor to a subordinate 
officer, and can be exercised by him, only 
in the manner prescribed by the Constitu- 
tion. 

(3) This tenure is subject to the limita- 
tions or qualifications mentioned in Article 
311 of the Constitution. 

(4) The Parliament or the Legislatures of 
States cannot make a law abrogating or 
modifying this tenure so as to impinge upon 
the overriding power conferred upon the 
President or the Governor under Art. 310, 
as qualified by Article 311, 

(5) The Parliament or the Legislatures of 
States can make a law regulating the condi- 
tions of service of such a member which in- 
cludes proceedings by way of disciplinary 
action, without affecting the powers of the 
President or the Governor under Art 310 
of the Constitution read with Article 311 
thereof. 

(6) The Parliament and the Legislature 
also can make a law laying down and regu- 
lating the scope and content of the doctrine 
of “reasonable opportunity” embodied in 
Art. 311 of the Constitution; but the said 
law would be subject to judicial review. 

(7) If a statute could be made by Legis- 
latures within the foregoing permissible 
limits, the rule made by an authority in 
exercise of the power conferred thereunder 
would likewise Be efficacious within the 
said limits.” 
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Calcutta Dock Workers (Regulation of 
Employment) Scheme authorises raising 
and holding of fund— Section 5C of Dock 
Workers (Regulation of Employment) 
Act, 1948 deals ■with accounts and audits 
of such fund — Board thus answers the 
definition of local authority under Sec- 
tion 3 (31) of General Clauses Act — 
Hence, Small Cause Court at Calcutta 
can itself attach salary of a winchman of 
the Board drawing it at Kidderpore with- 
out transferring the decree to Alipore 
Court — (General Clauses Act (1897), 
S. 3 (31)) — (Dock Workers (Regulation 
of Employment) Act (1948) Section 5C 
inserted by Amendment Act 8 of 1962) 
(Calcutta Dock Workers (Regulation of 
Employment) Scheme 1956, Rules 38 and 
52.) 

The Court of Small Causes at Calcutta 
can itself order attachment of the salary 
of a winchman working under the Cal- 
cutta Dock Labour Board drawing his 
salary at Kidderpore without transferr- 
ing the decree to the Court at Alipore 
within whose local limits of jurisdiction 
Kidderpore is situate. The Calcutta Dock 
Labour Board is a local authority within 
the meaning of Order 21, Rule 48 (1) of 
Civil P. C. and hence the above position. 
The Calcutta Dock Labour Board answers 
the definition of Local authority under 
Section 3 (31) of the General Clauses Act 
in that Rule 38 read with Rule 52 of the 
Calcutta Dock Workers (Regulation of 
Employment) Scheme authorises the 
Board, a statutory body, to raise, hold 
and manage a fund and Section 5C as 
inserted in Dock Workers (Regulation of 
Employment) Act, 1948 by the Amend- 
ment Act 8 of 1962 deals with the ac- 
counts and audits of such fund. 

(Paras 6 and 7) 
(C) Civil P. C. (1908), Section 115 — 
Irregularity, a minor one — No inter- 
ference to aid a judgment-debtor in his 
delaying tactics. 

(Para 8) 

Cases Referred : Chronological Paras 
(1957) AIR 1957 Mad 773 (V 44) 

= 1957-2 Mad LJ 400, Muni- 
swami v. Viswanatha 4 

(1956) AIR 1956 Bom 276 (V 43), 
Mansuri Ibrahim Mahamed v. 

Shetti Kantilal Balabhai 5 

P. K. Sanyal and K. K. Guha, for Peti- 
tioner; B. C. Mitter and Miss Aruna 
Mukherji, for Opp. Party. 

ORDER: — This is a rule obtained 
under Section 115 of the Code of Civil 
Procedure, . 5 of 1908, by the judgment- 
debtor whose application under Section 47 
ibid fails in the court of first instance 
and thereafter before the Full Bench of 
the Small Cause Court, Calcutta. 

2. The judgment-debtor, the petitioner 
before me, is a winchman working under 
the Calcutta Dock Labour Board. And 
1970 CaL/12 V G— 21 
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the interesting question Mr. Sanyal, ap- 
pearing in support of the rule, has rais- 
ed is: can he be regarded as a labourer 
within the meaning of S. 60, Sub-sec- 
tion (1), Clause (h), of the Code of Civil 
Procedure. To the language in the statute 
first. The proviso to Section 60, sub- 
sec (1), lists properties which shall not 
be liable to attachment in execution of a 
decree. Clause (h) comes thereunder. It 
bears: 

''(h) the wages of labourers and dome- 
stic servants, whether payable in money 
or kind.” 

3. Such then is the language of the 
statute. Does the petitioner, a winchman 
under the Dock Labour Board, come 
under this. ? A domestic servant he is 
not. But, is he or is he not a labourer ? 
If he is a labourer, Mr. Sanyal is right; 
his wages are not liable to be attached. 
If,, however, he is not a labourer, Mr. 
Mitter who opposes this rule is equally 
right, his wages are not exempt from at- 
tachment. 

_ 4. The fact that labourers and domes- 
tic servants have been placed in the same 
-category, has a significance all its own. 
And, as pointed out in Muniswami v. 
Viswanatha. AIR 1957 Mad 773, a 
"labourer” is a person who earns his 
daily bread by personal manual labour, 
or in occupations which require little or 
no art, skill or previous education. If 
the yardstick be that, it goes without 
saying that the Courts below are right. 
And the petitioner before me cannot be 
regarded as a labourer within the meaning 
of Section 60, sub-section (1), Clause (h) of 
the proviso thereto. Because evidence is 
overwhelming that he is not a manual 
labourer only. He has had to undergo a 
training. Without training, no one can 
serve as a winchman. That is the evi- 
dence which has been accepted by the 
two Courts of facts. Mr. Sanyal. on 
the other hand, invites my attention to 
the evidence of an Inspector of the Dock 
Labour Board, Arun Roy by name. He 
is the petitioner’s witness No. 1. But his 
evidence is such that it has not inspired 
belief in the Courts below, though, I am 
free to confess, as rightly pointed out by 
Mr. Sanyal, the Full Bench of Calcutta 
Small Cause Court is silent about it. All 
the same, his evidence is such that it 
cannot stand. He asks the Court to 
believe that no sort of a training is a 
precondition for the appointment of a 
winchman. In that, he appears to be 
wrong, whether deliberately or not, I 
need not say. Because, Rule 21 of the 
Calcutta Dock Workers (Regulation of 
Employment) Scheme, 1956, Mr. Sanyal 
has been good enough to hand over to 
me, bears: 

"21. Facilities for Training. — The 
Board shall make provision for training 


178 Cat [Prs. 4-81 Bhikari Behara v. Dhanapatle (B. Mukherjl J.l A.T.K. 


of suitable registered workers in the 
duties of Winchmen and Riggers or in 
any other duties like signalling etc., that 
it may deem necessary”. 

And, still, an Inspector of the Board 
will have the Court believe that no 
manner of training is required for em- 
ployment as a winchman: So. that way 
Mr. Sanyal's point cannot succeed. 

5. But. he has been good enough to 
refer me to a decision of the Bombay 
High Court, namely. Mansur! Ibrahim 
Mahamed v. Shetti Kantilal Balabhai, 
AIR 1956 Bom 276, where Gajendra- 
gadkar J„ as he then was, held that a 
weaver in a textile mill is a labourer 
within the meaning of Section 60, sub- 
section (1), Clause (h) of the proviso 
thereto. Gajendragadkar J. referred to 
certain earlier cases of the Bombay High 
Court as welL But, can I equate a 
weaver with a winchman. as I see before 
me, on the basis of the Calcutta Dock 
Workers (Regulation of Employment) 
Scheme. 1956? A weaver is a weaver 
and a winchman is a winchman. I shall 
not deny that some skill is required in 
the work of a weaver too. Even then, it 
will not be right on my part to treat a 
weaver and a winchman of the type I 
see before me on the same footing. 
Keeping in the forefront of my consi- 
deration the entire expression as it occurs 
in Clause (h). namely, "the wages of 
labourers and domestic servants”. I find 
it impossible to say either on facts or at 
law that a winchman can be regarded as 
a labourer within the meaning of that 
clause. 1 shall not deny either that it 
is so hard to draw the dividing line, as 
,Mr. Sanyal submits. How much skill 
will you require to take a labourer out 
of Clause (h). Mr. Sanyal asks, and very 
pertinently too. Even then, upon the 
whole of the evidence and the evidence 
-h -taU/uw vvnt&aiRm tft, l, -zrdimky, 
the second witness for the opposite party, 
it appears to be clear enough that the 
petitioner cannot be regarded as a 
labourer within the meaning of CL (h). 
So, this point upon which the rule has 
been opened fails. 

6. There is, stiU, another point, and 
an interesting point at that which Mr. 
Sanyal has been good enough to raise. 
The petitioner before me does draw his 
wages, as I am told, from Kidderpore 
The decree under execution is a decree 
of the Calcutta Small Cause Court. 
Kidderpore is outside the limits of such 
a Court. How can the Small Cause 
Court levy execution of the decree with- 
out transferring it to the Alipore Court 
within the jurisdiction of which Kidder- 
pore is? A point as this merits two 
answers. The first answer is that O. 21 
Rule 48, sub-rule (1), seems to be attract- 
ed here very, very much. To go by the 


words material for the present purpose, 
as they occur in the provision just 
mentioned: 

"Where the property to be attached Is 

the salary or allowances of a 

servant of local authority, the Court, 
whether the judgment-debtor or the dis- 
bursing officer is or Is not within the 
local limits of the Court’s jurisdiction, 
may order that the amount shalL subject 
to the provisions of Section 60, be with- 
held from such salary or allowances 
etc”. 

7. Now, if the petitioner before me 
can be regarded as a servant of a local 
authority, this provision is a complete 
answer to Mr. Sanyal’s point. But can 
he be so regarded? Mr. Sanyal subnuts 
that the Dock Labour Board cannot be, 
regarded as a local authority. But going 
through the relevant statutes, I hold, I 
with respect, that it can be so regarded. 
First to the definition of a local autho-j 
rity’ in Section 3, Clause (31). of the 
General Clauses Act, 10 of 1897. Here 
also, to quote the words which are, 
material for the present purpose, ’local 
authority shall mean an authority legally 
entitled to or entrusted by the Govern- 
ment with the control or management of 
a local fund”. Now, the Dock Labour 
Board does not thrive on air. It has a 
good enough fund at its disposal to do 
the various statutory duties imposed 
upon it. Reference may he made inter 
alia to Section 5-C as inserted by the 
Dock Workers (Regulation of Employ- 
ment) Amendment Act, 8 of 1962. It 
deals with the accounts and audits. But 
accounts and audits of what? Obviously 
of funds. How do those funds come in 
here in the hands of the Dock Labour 
Board? The answer is to be found in R. 38 
read with Rule 52, of the Calcutta Dock 
Workers (Regulation of Employment) 
’Mraairfe, YifJu. Tft *xs krarttty -necessary ‘‘to 
go through all that these rules contain. 
Suffice it to say that the nucleus of the 
funds is supplied by registered employers 
upon whom a suitable levy has been im- 
posed under the command of the statute. 
I. therefore, see no difficulty whatever in 
treating such a fund as a local fund 
wMch the Calcutta Dock Labour Board 
is legally entitled to, and even entrusted 
by the State under the command of the 
statute, to control and manage. So soon 
as that is said, the Dock Labour Board 
at once elevates itself to the height of 
a local authority within the meaning of 
Section 3. Clause (31). of the General 
Clauses Act This, then, is the first ans- 
wer I return to Mr. Sanyal’s second 
point 

S. The second answer is: Say, the 
Courts below have gone wrong. But 
then, I am exercising a discretionary 
jurisdiction under Section 115 of the 
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Code. I am not bound to interfere only 
because the Courts below have gone 
wrong. And what is the result of such a 
wrong, if that? The result is that the 
execution shall be transferred from the 
Calcutta Small Cause Court to the Ali- 
pore Court. That is alL So, for such a 
jejune thing as that, why shall I go out 
of my way to interfere under Sec. 115 
and thus put a premium upon the delay- 
ing tactics resorted to by the judgment- 
debtor? I see no reason whatever to do 
so. 

9. Thus, the second point fails too. 

30. In the result, the rule fails and 
do stand discharged with costs to the 
opposite party. I assess the hearing fee 
at four gold mohurs. 

Petition dismissed. 


AIR 1970 CALCUTTA 179 (V 57 C 30) 
A. K SINHA, J. 

Monoranjan Das. Petitioner v. Com- 
missioner, Presidency Division and 
others. Respondents. 

C. R. 1086 (W) of 1965, D /- 20-12- 
1968. 

Constitution of India, Article 311 (2) — 
Domestic enquiry — Disciplinary Autho- 
rity may disagree with the finding of 
Enquiring Officer — But Disciplinary 
Authority has to give notice of such dis- 
agreement to delinquent before tahing 
final decision — Punishment imposed 
without prior notice set aside. 

Whether or not the charge or charges 
levelled against the delinquent servant 
have been established is the ultimate 
concern of the Disciplinary Authority. 
He is to enquire into the charges as a 
quasi-judicial body. An enquiry for 
establishment of such charges by another 
Officer is permissible but it is open to 
the Disciplinary Authority either to 
agree or to differ from the find- 
ings that may be made by the 
Enquiring Officer. In case of dis- 
agreement, only thing required is that he 
would give an opportunity to the delin- 
quent servant before he finally takes a 
decision that such of the charges as were 
found not to have been established by 
the Enquiring Officer were also proved. 
In case of such disagreement it is essen- 
tial that this should be recorded express- 
ly along with his tentative decision 
regarding these charges in issuing, second 
show cause notice upon the delinquent 
servant. For, the rules and principles of 
natural justice demand that before the 
Government servant is punished, he must 


not only know what the charges are but 
must also get an opportunity to show 
that such charges are not proved. So. if 
the Disciplinary Authority in spite of the 
report of the Enquiring Officer to the 
contrary, thinks that the impugned 
charges stand proved, there is no doubt 
that the delinquent servant must he told 
so expressly and should be given an 
opportunity at the second stage to show 
that such a finding made by the Discipli- 
nary Authority had no foundation in 
fact. This seems to be essential proce- 
dure consistent with rules and principles 
of natural justice implicit in Article 311 
(2) of the Constitution. (Paras 6 & 8) 

In a case the Enquiring Officer 
found that the charge regarding accept- 
ance of illegal gratification was not prov- 
ed but that the one that he had demanded 
such payment stood proved. While issu- 
ing the second show cause notice under 
Article 311 (2) of the Constitution, the 
Disciplinary Authority stated that he had 
tentatively decided to dismiss the delin- 
quent Officer from service on the basis 
that both demand and acceptance of 
illegal gratification were found to have 
been established by the Enquiring Officer 
and which he had accepted. The Officer 
showed cause against the action proposed 
and the Officer was thereupon dismissed 
from service. 

Held, that the second show cause 
notice suffered from the vice of non- 
compliance with the rules and principles 
of natural justice consistent with the pro- 
visions of Art. 311 (2) of the Constitution 
in the sense that the Disciplinary Authority 
failed to state expressly that he differed 
from the findings made by the Enquiring 
Officer and further according to him, the 
petitioner was guilty of charge of accept- 
ance of illegal gratification with the 
result that the petitioner was deprived 
of getting reasonable opportunity to make 
representation against the proposed order 
of dismissal The entire disciplinary 
proceeding from the stage of issue of 
second show cause notice culminating in 
the order of dismissal was quashed. AIR 
1963 SC 1612 and AIR 1964 SC 506, FolL; 
AIR 1963 SC 779, Dist. 

(Paras 6, 11 and 12) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 SC 506 (V 51) = 

(1964) 1 SCWR 7, State of Mysore 
v. Munche Gowda 9' 

(1963) AIR 1963 SC 779 (V 50) = 

(1963) Supp 1 SCR 648, State of 
Orissa v. Bidya Bhusan II 

(1963) AIR 1963 SC 1612 (V 50) =' 

(1964) 2 SCR 1, State of Assam 
v. Bimal Kumar 6, 8 

S. K. Acharya, TapasH CH. Roy, for 
Petitioner; S. C. Bose, J. L. Saha, for 
Respondents. 
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ORDER: — In this Rule the petitioner 
prays for quashing an order of his dis- 
missal from service. Briefly, the facts 
set out are as follows: 

2. The petitioner was a process server 
In the office of the Income Tax Certifi- 
cate at No. 169, Lower Circular .Road, 
Calcutta. While so working there he 
was criminally prosecuted for accepting 
Illegal gratification from one Eiralal 
Ghosh, Accountant of a Firm E. R. 
Joseph and Co., at No. 9, Waterloo 
Street. On or about 21st April, 1961 the 
Investigating Officer made an application 
for discharge of the petitioner on the 
ground that no sanction of the peti- 
tioner's appointing authority could. be 
obtained on the ground of insufficient 
evidence. The petitioner was according- 
ly discharged by the Chief Presidency 
Magistrate, Calcutta. 

3. In the meantime a disciplinary pro- 
ceeding was started. Charge-sheet was 
issued by the Collector, 24 Parganas 
charging the petitioner with "taking 
illegal gratification of Rs. 150/- from said 
Hiralal Ghosh of the said firm”. The 
petitioner submitted his written explana- 
tion. Thereafter, an enquiry was held by 
Sri A. Sen, Deputy Collector and eventu- 
ally a report was submitted recommend- 
ing the petitioner's dismissal from service 
on a finding that the petitioner at least 
demanded illegal gratification from 
Hiralal. 

4. Upon this report a second show 
cause notice was issued upon the peti- 
tioner by the Collector against his tenta- 
tive decision of dismissal of the peti- 
tioner from hia service on the basis that 
both demand and acceptance of Illegal 
gratification were found to have been 
established by the Enquiring Officer and 
he accepted them. In response to this 
notice tie petitioner again submitted an 
explanation. The Collector, thereafter, 
by an order dated 18th March, 1965 dis- 
missed him from his service on a finding 
that the petitioner was guilty of accept- 
ance of illegal gratification. An appeal 
was preferred to the Commissioner, Pre- 
sidency Division, who, however, by his 
order dated 24th June, 1965 dismissed the 
appeal. That is how the petitioner felt 
aggrieved and obtained the present Rule. 

5. Upon these facts several grounds 
were taken but I find that the Rule was 
issued only on two limited grounds viz* 
(B) and (C) of the petition. 

6. In support of the first ground Mr. 
Acharya on behalf of the petitioner con- 
tended that the Enquiring Officer only 
found the petitioner guilty of demanding 
and not of 'accepting illegal gratification’, 
lie drew my attention to the penultimate 
paragraph of the report of the Enquiring 


Officer to show that acceptance of illegal 
gratification by the petitioner was not 
proved but relying on "preponderance of 
probabilities” the Enquiring Officer con- 
cluded that Monoranjan must have 
demanded illegal gratification. That 
being so, it was contended that the peti- 
tioner could not be dismissed from his 
service on a finding by the Disciplinary 
Authority that he accepted illegal gratifi- 
cation. I cannot accept the contention. 
Admittedly, the charge against the peti- 
tioner was that "he took illegal gratifica- 
tion of Rs. 150/- only from Hiralal 
Ghosh, Accountant of the aforesaid firm”. 
So, it was open to the Disciplinary 
Authority to inflict punishment of dis- 
missal provided such a charge was esta- 
blished. It may be that according to the 
Enquiring Officer the evidence was not 
sufficient to conclude that such a charge 
ol accepting illegal gratification was 
established but that by no means could 
prevent the Disciplinary Authority to 
come to his own conclusion and impose 
penalty accordingly. Whether or not the 
charge or charges levelled against the 
delinquent servant have been establish- 
ed is the ultimate concern of the Disci- 
plinary Authority. He is to enquire 
into the charges as a quasi -judicial body. 
An enquiry for establishment of such 
charges by another Officer is permissible 
but it is open to the Disciplinary Autho- 
rity either to agree or to differ from the 
findings that may be made by the En- 
quiring Officer. In case of disagreement, 
only thing required is that he would 
give an opportunity to the delinquent 
servant before he finally takes a deci- 
sion that such of the charges as were 
found not to have been established by 
the Enquiring. Officer were also proved 
This is the view taken by the Supreme 
Court In State of Assam v. Bimal Kumar, 
AIR 1963 SC 1612. While dealing with 
the scope, effect and implication oi Arti- 
cle 311 (2) of the Constitution Gajendra- 
gadkar, J. observed inter alia (at pages 
1614-1615, para 6): 

"In issuing the second notice, the dis- 
missing authority naturally has to come 
to a tentative or provisional conclusion 
about the guilt of the public officer a3 
well as about the punishment which 
would meet the requirement of justice, in 
his case, and it is only after reaching 
conclusions in both these matters provi- 
sionally that the dismissing authority 
Issues the second notice. There is no 
doubt that in response to this notice, the 
public officer is entitled to show cause 
not only against the action proposed to 
be taken against him, but also against 
the validity or the correctness of the 
findings recorded by the enquiring offi- 
cer and provisionally accepted by the 
’ dismissing authority. In other words, the 
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second opportunity enables the public seems to me to be essential procedure 
officer to cover the whole ground and to consistent with rules and principles of 
plead that no case had been made out natural justice implicit in Art. 311 ( 2 ) of 
against him for taking any disciplinary the Constitution. Gajendragadkar, J, 
action and then to urge that if he fails dealing with similar question though 
in substantiating his innocence, the action under different set of circumstances ex- 
proposed to be taken against him is pressed himself in the very same deci- 
either unduly severe or not called for. sion, AIR 1963 SC 1612 (at p. 1615 
This position is not in dispute”. para 8): 

7. That being so, the Disciplinary "We ought, however, to add that if the 

Authority was quite competent to come dismissing authority differs from the 
to his own finding regarding these charg- findings recorded in the enquiry report, 
es which according to Enquiry Officer it is necessary that its provisional con- 
were not established. elusions in that behalf should be specifi- 

ed in the second notice. It may be that 

8. Mr. Acharya then contended in the report makes findings in ■ favour of 
support of the next ground that no rea- the delinquent officer, but the dismissing 
sonable opportunity was given to the authority disagrees with the said findings 
petitioner inasmuch as the Collector did and proceeds to issue the notice under 
not give any indication in his second Article 311 (2). In such a case, it would 
show cause notice that he disagreed with • obviously be necessary that the dismiss * 
the findings of the Enquiring Officer and ing authority should expressly state that 
proposed to inflict punishment of dismis- it differs from the findings recorded in 
sal of the petitioner on his own conclu- the enquiry report and then indicate the 
sion that charge of acceptance of illegal nature of the action proposed to be taken 
gratification was proved. What he did against the delinquent officer. Without 
was that he accepted charge of illegal such an express statement in the notice, 
gratification as finding of the Enquiring it would be impossible to issue the notice 
Officer but the report of enquiry would at all. There may also be cases in 
at once reveal that this was patently which the enquiry report may make 
erroneous. It was clear, therefore, that findings in favour of the delinquent 
in issuing second show cause notice the officer on some issues and against him on 
Collector never applied his mind. This other issues. That is precisely what has 
failure on the part of the Collector happened in the present case. If the 
resulted in violation of principles of dismissing authority accepts all the find- 
natural justice in the sense that the peti- ings in their entirety, it is another 
tioner was deprived of a reasonable matter; but if the dismissing authority 
opportunity being given to make repre- accepts the findings recorded against the 
sentation against any such proposed find- delinquent officer and differs from some 
ing of tile Collector and therefore, the or all of those recorded in his favour 
entire disciplinary proceeding leading to and proceeds to specify the nature of the 
dismissal of the petitioner was bad. On action proposed to be t alien on its con- 
prindple, I think, Mr. Acharya is right, elusions, it would be necessary that the 
It is open to the Disciplinary Authority said conclusions should be briefly in- 
either to accept the finding of the En- dicated in the notice. In this category of 
quiring Officer in its entirety or to dis- cases, the action proposed to be taken 
agree with such finding in respect of would be based not only on the findings 
some or all of the charges. In case of recorded against the delinquent officer in 
such disagreement it is essential that this the enquiry report, but also on the view 
should be recorded expressly along with of the dismissing authority that the other 
his tentative decision regarding these charges not held proved by the enquir- 
charges in issuing second show cause ing officer are according to the dismiss- 
notice upon the delinquent servant. For, ing authority, proved. In order to give 
the rules and principles of natural justice the delinquent officer a reasonable oppor- 
d eman d that before the Government tunity to show cause under Article 311 
servant is punished, he must not only (2), it is essential that the conclusion pro- 
know what the charges are but must also visionally reached by the dismissing 
get an opportunity to show that such authority must, in such cases, be 
charges are not proved. So, if the Dis- specified in the notice.” 

ciplinary Authority in spite of the report . . . 

of the Enquiring Officer to the contrary, 9. Then again, relying on this Assam 
th ink s that the impugned charges stand case substantially the same view was 
nroved there is no doubt that the delin- adopted in a later, decision of the Supreme 
auent servant must be told so expressly Court reported in AIR 1964 SC 506. 
and should be given an opportunity at Subba Rao, J. while dealing with ques- 
the second stage to show that such a tion as to infirmities of a second show 
finding made by the Disciplinary Autho- cause notice for not mentioning the past 
rity had no foundation in fact. This records of the delinquent servant observ- 
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ed inter alia (at Page 510 Para 9) of the 
report: — 

"In the present case the second show 
cause notice does not mention that the 
Government intended to take his pre- 
vious punishments into consideration in 
proposing to dismiss him from service. 
On the contrary, the said notice put him 
on the wrong scent, for it told him that 
it was proposed to dismiss him from ser- 
vice as the charges proved against him 
were grave. But, a comparison of Para- 
graphs 3 and 4 of the order of dismissal 
shows that but for the previous record 
ol the Government servant, the Govern- 
ment might not have imposed the penalty 
of dismissal on him and might have ac- 
cepted the recommendation of the En- 
quiry Officer and the Public Service 
Commission. This order, therefore, in- 
dicates that the show cause notice did not 
give the only reason which influenced 
the Government to dismiss the respon- 
dent from service. This notice clearly 
contravened the provision of Article 311 
(2) of the Constitution as interpreted by 
Court" 

10. Such being the position in law. It 
remains to be seen as to whether the 
petitioner did get a reasonable opportu- 
nity to show cause at the second stage. 
Prom the enquiry report It appears that 
the finding of the Enquiring Officer was 
that demand of Illegal gratification of 
Mbnoranjan was proved but not the 
charge of acceptance of illegal gratifica- 
tion. In spite of this finding the Collector 
in issuing second show cause notice pro- 
ceeded on the view that the charges of 
demand and acceptance of illegal grati- 
fication were held to have been proved by 
the Enquiring Officer and on accepting 
such finding he tentatively decided to 
dismiss the petitioner. This in my view, 
'nes TsaaLfAStis Tfcssfe easr 

not be any question of accepting a find- 
ing which really did not exist. In the in- 
stant case there was dearly a disagree- 
ment between the Enquiring Officer and 
the Collector so far as the charge of ac- 
ceptance of illegal gratification was con- 
cerned but this was not expressly stated 
by the Collector nor any tentative deci- 
sion following such disagreement was re- 
corded in the second show cause notice. 
On the contrary, such a notice put the 
petitioner on a wrong track, for, the 
Collector told Mm that he wanted 
to dismiss on the charges which were held 
to have been proved by the Enquiring 
Officer. It Is true that the petitioner sub- 
mitted an explanation against the second 
show cause notice and this explanation 
was considered in detail and the Collector 
came to his own conclusion that the peti- 
tioner was guilty of acceptance of illegal 
gratification. It is also true that he pre- 
ferred an appeal against the order made 


by the Collector which was dismissed but 
these facts by themselves could not cure 
the Infirmities of the impugned notice at 
the second stage in giving reasonable op- 
portunity to the petitioner. This. In my 
view, "dearly contravened provisions of 
Article 311 (2) of the Constitution.” 

11. Mr. Bose on behalf of the respon- 
dents, however, contended relying on a 
decision of the Supreme Court reported 
in AIR 1963 SC 779, State of Orissa V. 
Bidya Bhusan that if the order of dismis- 
sal could be made on any finding on any 
of the charges, the Court could not con- 
sider whether that finding alone would 
have weighed with the Authority in dis- 
missing the public servant. I fail to see 
how tliis case is of any assistance to the 
petitioner. What happened in this case 
was that in an enquiry held by the Tri- 
bunal against the petitioner Bidya Bhusan 
on two charges there being four specific 
heads under the first charge charging the 
respondents with having received illegal 
gratification and the single item on the 
second charge alleging possession of 
means disproportionate to his income, as 
a Sub-Registrar, it was held that four out 
of the five heads under the first charge 
of "corruption" and also the charge of 
possession cf means disproportionate to 
the income were established and dismissal 
of the petitioner from service was recom- 
mended. Upon this report of the Tribu- 
nal the Governor of Orissa after consult- 
ing the Public Service Commission dis- 
missed the petitioner from his service. 
The High Court of Orissa upon a writ 
petition made by Bidya Bhusan held that 
the findings on two of the heads under 
charge (1) could not be -sustained and 
therefore, directed the Government of 
Orissa to decide whether on the basis of 
those charges the punishment of dismis- 
sal should be maintained or a lesser 
punishment would suffice. In that con- 
text, the Supreme Court held that the 
reasons which induced the Punishing 
Authority if there had been an enquiry 
consistent with the prescribed rules, were 
not^ justiciable nor was a penalty open to 
review by the Court In the instant case, 
the disciplinary proceedings at the stage 
of issuing second show cause notice suffer- 
ed from vice of non-compliance with the 
rules and principles of natural justice 
consistent with the provisions of Art. 311 
(2) of the Constitution in the sense that 
the Disciplinary authority failed to state 
expressly that he differed from the 
findings made by the Enquiring Officer 
and further according to him. the peti- 
tioner was guilty of charge of acceptance 
of illegal gratification with the result 
that the petitioner was deprived of gett- 
ing reasonable opportunity to make 
representation against the proposed order 
of dismissal. So. principle indicated in 
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this case has no bearing to the question 
involved in the facts and circumstances 
of the present case. I, therefore, do not 
find any substance in the contention 
raised. 

12. For the reasons, however, already 
given the only conclusion I come to is 
that the entire disciplinary proceeding 
from the stage of issuing second show 
cause nolice culminating in the order of 
dismissal of the petitioner affirmed by 
the order of the Commissioner respon- 
dent No. 1 suffers from serious infirmities 
and cannot be sustained as valid. 

13. The result is, the petition succeeds. 
The entire proceedings from the stage of 
second show cause notice culminating in 
the order of dismissal affirmed by the 
respondent No. 1 are quashed. The Rule 
is made absolute to the extent indicated 
above. 

14. I, however, make it clear that 
nothing in this judgment will prevent the 
Disciplinary Authority to issue a fresh 
second show cause notice and complete 
the disciplinary proceeding against the 
petitioner in accordance with law and 
take such decision as it is entitled to 
take. 

15. There will be no order as to costs. 

16. Let a writ both in the nature of 
mandamus and certiorari issue accord- 
ingly. 

Petition allowed. 


AIR 1970 CALCUTTA 183 (V 57 C 31) 
D. N. SINHA, C. J. 

AND B. C. MITRA, J. 

New Central Jute Mills Co., Ltd., Ap- 
pellant v. Dy. Secretary, Ministry of 
Finance, Dept, of Revenue and Company 
Law, Govt, of India and others, Respon- 
dents. 

A. F. O. O. No. 236 of 1965, D /- 7-3- 
1969. from Judgment of Banerjee J. 
reported in AIR 1966 Cal. 151. 

Companies Act (1956), S. 237 (b) — 
Order under — Prima facie reasons for, 
must exist — Order cannot be made to 
commence fishing expedition — Reasons if 
found afterwards cannot justify order in 
retrospect, AIR 1966 Cal 151, Reversed. 

The order under S. 237 (b) made by the 
Central Government for inspection and 
investigation of the affairs of a Company, 
upon being challenged by the Company, 
the Authorities must show that prima 
facie reasons existed and were consider- 
ed before the order was made, in confor- 
mity with the provisions of clause (b) of 
Section 237. It _ is obvious that these 
reasons must exist when the order was 
made. An order cannot be made to com- 
mence a fishing expedition in order to 


find the reasons for making an order. 
Reasons, if found afterwards cannot justi- 
fy the order in retrospect, if they were 
not available to the authority exercising 
its powers, in arriving at an opinion in 
conformity with the provisions. AIR 1966 
Cal 151, Reversed; AIR 1967 SC 295 and 
AIR 1969 SC 707, Applied. 

(Para 16) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 SC 707 (V 56) = 

Civil Appeals Nos, 2274 to 2276 
of 1966, D/. 16-12-1968, Rohtas 
Industries Ltd. v. S. D. Agar- 
walla 5, 12 

(1967) AIR 1967 SC 295 (V 54) = 

(1966) Supp SCR 311, Barium 
Chemicals Ltd. v. Company Law 
Board 5, 14 

(1965) C. R. No. 203 of 1965 (Cal), 
Deputy Secy. Ministry of Finance 
V. Sahu Jain Ltd. 4, 17 

Advocate General and Bonmali Das, 
for Appellant; Bhola Nath Sen and B. 
Basak, for Respondents. 

SINHA, C. J.: The appellant in this 
case is Messrs. New Central Jute Mills 
Co. Ltd. which is a public limited com- 
pany incorporated under the Indian Com- 
panies Act, 1913 (hereinafter referred to 
as the "appellant”) and is an existing 
company under the Companies Act, 1956 
(hereinafter referred to as the "said Act”) 
having its registered office at 11, Clive 
Row, Calcutta. It carries on business 
inter alia as manufacturers of jute goods, 
chemicals and fertilizers. It owns two 
jute mills called Albion Jute Mills and 
Lothian Jute Mills situate at Budge 
Budge, West Bengal It owns a factory 
at Varanasi known as Sahu Chemicals & 
Fertilizers in which soda ash and ammo- 
nium chloride are produced. 

2. Messrs, Sahu Jain Ltd. of 11 Clive 
Row, Calcutta was at all material times 
and still are the managing agents of the 
appellant. The authorised capital of the 
appellant is rupees five crores divided in- 
to 30,00,000 ordinary shares of Rs. 10/- 
each and 20,00,000 preference shares of 
Rs. 100/- each. The paid-up capital of the 
appellant is Rs. 2,89,00,000/- divided into 
33,000 preference shares of Rs. 100/- each 
fully called-up and 25,60,000 ordinary 
shares of Rs. 10/. each fully called-up. 
The capital of the appellant was increas- 
ed by Rs. 42,75,000/- in 1958 and further 
by Rs. 42,75,000/- in 1959 and again by 
Rs. 85,00,000/- in 1961. These figures are 
mentioned to show that the appellant is 
a substantial company. In the petition it 
is stated that at all material times the busi- 
ness of the appellant was run on sound 
principles resulting in substantial profits, 
declaration of good dividends and provi- 
sion for sufficient reserve. For example it 
is stated that the appellant made a net 
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profit of Rs. 1,32,55,724/- for the year 
ended 31st March 1963 after meeti n g all 
expenses and interest, charges and after 
providing Rs. 53,55,584/- for depreciation. 
The appellant declared as dividend a sum 
of Rs. 28,60,000/- in addition to payment 
of interim dividend of Rs. 12,80,000/- for 
the year ended 31st March 1963. In 
other words, during the said year the ap- 
pellant declared 15% dividend on 
ordinary shares and 9.1% on preference 
shares. On or about 11th April 1963. the 
Central Government purported to pass 
an order tinder sub-cls. (i) and (ii) of 
clause (b) of Section 237 of the said Act. 
The relevant part of Section 237 of the 
said Act runs as follows: — • 

237. Without prejudice to Its powers 
under Section 235, the Central Govern- 
ment — . 

,(a) shall appoint one or more com- 
petent persons as Inspectors to investi- 
gate the affairs of a company and to 
report thereon in such manner ^ as the 
Central Government may direct, if — 

(i) the company, by special resolution, 
or 

(ii) the Court, by order, 

declares that the affairs of the company 
ought to be investigated by an Inspector 
appointed by the Central Government; 
and 

(b) may do so it in the opinion of the 
Central Government, there are circum- 
stances suggesting — 

(i) that the business of the company is 
being conducted with intent to defraud 
its creditors, members or any other per- 
sons, or otherwise for a fraudulent or 
unlawful purpose, or in a manner oppres- 
sive of any, of its members, or that the 
company was formed for any fraudulent 
or unlawful purpose; or 

(ii) that the persons concerned in the 
formation of the company or the manage- 
ment of its affairs have in connection 
therewith been guilty of fraud, misfeas- 
ance or other misconduct towards 
the company or towards any of its mem- 
bers; or". 

It would be interesting to relate here 
shortly how provisions as to inspection 
and investigation of the affairs of com- 
panies came to be incorporated in the 
said Act. The Indian Companies Act, 
1913 was extensively amended in 1936 
end thereafter further amended from 
time to time. After the World War II, 
there was a demand for its drastic revi- 
sion. In the report of the Company Law 
Committee, 1952 it was stated: 

"No law, however well conceived or 
well drafted can be altogether fool and 
knave proof and it is impossible for any 
law to protect the fool from the conse- 
quences of hxs acts and omissions. Never- 
theless, we consider that it. is the func- 
tion of law to prevent dishonest and 
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Unscrupulous people from creating condi- 
tions and circumstances, which will en- 
able them to make fools of others. The 
Powers of inspection and investigation 
lhto the affairs of a company, which the 
Companies Acts of most countries confer 
op Government or a quasi-independent 
authority are intended primarily as a 
check on the activities of such people. 
We recognise that, in some cases, the use 
of the powers of inspection and investi- 
gation may initially tend to shake the 
credit of a company and thereby adver- 
sely affect its competitive position, 
although the allegations against the com- 
any may in the end be found to have 
een largely unfounded. It is therefore, 
necessary that the investigation provi- 
sions of the Act should be so conceived 
as to reduce this threat to the credit of 
Companies to a minimum. This risk 
pour'd’ nof, however, aerfer us from con- 
sidering the desirability of conferring 
adequate powers on an appropriate auth- 
ority to investigate the affairs of a 
company where such investigation Is 
Prima facie called for. On the contrary 
We consider it to be in the long term 
Interest of the trade and Industry of this 
country that such powers should be vest- 
ed in a competent authority and exercis- 
ed energetically albeit with due caution 
and fairness in all cases which require 
investigation". (Report of the Company 
i-aw Committee, 1952 p. 133). 

3. The demand for drastic action was 
sought to be made by enacting the Com- 
panies Act, 1956 which came into opera- 
tion from April 1, 1956. The said Act 
has been amended several times. Sec- 
tion 209 (4) of the said Act contains pro- 
visions for inspection and Sections 235 to 
*51 contain provisions for investigation. 

I have already mentioned that on or 
a bout the 11th April. 1963 an order was 
Passed under sub-clauses (i) and (ii) of 
Clause (b) of Section 237 of the said Act 
bpon the appellant The relevant part of 
the said order runs as follows: — 

"Whereas the Central Government Is 
°f the opinion that there are circum- 
stances suggesting that the business of 
the New Central Jute Mills Ltd., a 
Company having its Registered Office at 
*1, Clive Row, Calcutta (hereinafter 
r eferred to as the said Company) Is being 
Conducted with intent to defraud its cre- 
ditors, members or other persons and the 
Persons concerned in the management of 
hs affairs have in connection therewith 
keen guilty of fraud, misfeasance or other 
diisconduct towards the said company or 
Ms members; 

And whereas the Central Government 
Consider it desirable that an Inspector 
should be appointed to investigate the 
Affairs of the said company and to report 
Kiereon; . 
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Now therefore, in exercise of the seve- 
ral powers conferred by sub-clauses (i) 
and (ii) of Clause (b) of Section 237 of 
the Companies Act, 1956 (Act 1 of 1956), 
the Central Government hereby appoint- 
ed Shri S. Prakash Chopra of M/s. S. P. 
Chopra and Co., Chartered Accountants, 
31-F Connaught Place, New Delhi as 
Inspector to investigate the affair s of the 
said Company for the period from 1-4-58 
to date and should the Inspectors so 
consider it necessary also for the period 
prior to 1-4-58 and to report thereon to 
the Central Government pointing out 
inter alia irregularities and contraven- 
tions in respect of the provisions of the 
Companies Act 1956 or of the Indian 
Companies Act, 1913 or any other law for 
the time being in force and person or 
persons who are responsible for such ir- 
regularities and contraventions. 

The Inspector shall complete the in- 
vestigation and submit six copies of his 
final report to the Central Government 
not later than four months from the date 
of issue of this order unless time in that 
behalf is extended by the Central Gov- 
ernment. 

A separate order mil issue with regard 
to the remuneration and other incidental 
expenses of the Inspector”. 

4. On receipt of the said order the 
appellant wrote to the respondent No. 1 
obiecting to the investigation, inter alia 
on the ground that the order was un- 
warranted, -without jurisdiction and_ made 
on consideration of extraneous circum- 
stances, and requested the said respon- 
dent to furnish to the appellant the 
materials on the basis of which the order 
had been made. The said respon- 
dent by his letter dated 17th June, 1963 
repudiated the allegation and refused to 
disclose any material as asked for. The 
said Mr. S. P. Chopra who was appoint- 
ed Inspector was however, allowed to 
commence the investigation but could not 
complete it within the period originally 
fixed and by an order dated 9th August, 
1963, the period originally fixed was 
extended to 31st October, 1963. On or 
about the 6th September, 1963 an order 
was made for inspection by Mr. I. N. 
Puri under sub-section (4) of Sec. 209 of 
the said Act. The appellant company 
objected to this order also, but the objec- 
tion was overruled. By an order dated 
31st Oct. 1963, a further extension was 
given to Mr. S. P. Chopra to complete his 
investigation and report upto 31st Janu- 
ary, 1964. By an order dated 29th Janu- 
ary, 1964- a third extension was given 
upto 30th June, 1964. By an order dated 
12th June, 1964 an Additional Inspector 
Mr. U. N. Puri was appointed and the 
two Inspectors were directed to complete 
the investigation and report by 30th June, 


1964 or such date as may be extend- 
ed from time to time, if and when neces- 
sary. By an order dated 30th June. 1964, 
Mr. S. P. _ Chopra was relieved of his 
duties at his own request. In that order, 
it was stated that it had been represent- 
ed to the Central Government that the 
investigation _ and report could not be 
completed within the extended time due 
to the refusal of the company and its 
officers to produce all books and papers 
or to appear before the Inspector for 
the purpose of examination, and due to 
other non -co-operative dilatory tactics. 
In his place, Mr. S. C. Bafna was appoint- 
ed co-inspector with Mr. I. N. Puri and 
they were directed to complete investiga- 
tion and report by the 31st December, 
1964. On or about the 21st July, 1964 
the appellant made an application to this 
Court under Article 226 of the Constitu- 
tion, praying for a writ of certiorari for 
quashing of the order dated 11th April, 
1963 and also the orders dated 6th' 
September 1963, 12th June 1964 and 30th 
June 1964, and for a -writ of mandamus 
directing the respondent to recall or 
rescind the said orders and for a writ of 
prohibition restraining the respondents 
from taking further steps in the impugn- 
ed proceedings. A rule was issued on 
21st July, 1964. I might mention here 
that a similar rule was issued in C. R. 
No. 203 of 1965 (Deputy Secretary Mini- 
stry of Finance etc. v. Sahu Jain Ltd.). 
In both these applications the grounds 
are similar. The rule in Sahu Jain’s case 
was heard by Banerjee, J. and by his 
order dated 6th August, 1965 the rule was 
made absolute and the impugned orders 
in that case were quashed and appro- 
priate waits were issued, making it clear 
however, that nothing contained in the 
said order would stand in the way of 
the Central Government making a fresh 
investigation according to law. In both 
these rules, a common point of law was 
raised, namely as to whether, the Cen- 
tral Government, in making an order 
was bound to satisfy the Court on the 
point as to whether, prima facie grounds 
existed for taking action against the com- 
panies concerned, in terms of sub-cls. (i) 
and (ii) of Clause (b) of Section 237. In 
Sahu Jain’s case, C. R. No. 203 of 1965 
(Cal) (supra), the stand taken by the 
respondent was that the "opinion” of the 
Central Government, based on circum- 
stances mentioned in sub-clauses (i) and 
(ii) of Clause (b) were subjective and it 
was not bound to disclose either to the 
party concerned or the Court, even the 
prima facie grounds upon which the 
opinion was based. In Sahu Jain’s case, 
C. R. No. 203 of 1965 (Cal) (supra) a 
complete blanket was drawn and al- 
though affidavits were filed no grounds 
were disclosed to the Court. By his 
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judgment and order dated 6th August, 
1965 the rule in that case was made abso- 
lute and the impugned orders were 
quashed, mainly on the ground that the 
respondents were bound to satisfy the 
Court that there existed prima lade 
grounds for making an order under sub- 
clauses fi) and (ii) of Clause (bl of Sec- 
tion 237. and as this was not done the 
orders were defective and without juris- 
diction. In the instant case, the very 
same attitude has been taken, namely 
that the "opinion" of the Central Gov- 
ernment was subjective and needed no 
disclosure either to the party or to the 
Court By an elaborate judgment the 
learned Judge negatived this contention, 
but held that in the affidavit-in opposi- 
tion filed by Mr. D. S. Dang. Deputy 
Secretary to the Government of India 
affirmed on 29th August 1964. materials 
were disclosed, making out a prima fade 
case that circumstances existed in this 
case satisfying the provisions of sub- 
clauses (1) and (U) of Clause (b) of Sec- 
tion 237. This information is stated to 
be contained In paragraph 4 of the said 
affidavit-in-opposition of Mr. Dang, which 
runs as follows: — 

"Further for the greater part of the 
period under investigation. Messrs. N. C. 
Jain and Co., a firm of Chartered 
Accountants were the statutory auditors of 
the petitioner. In the same period, mem- 
bers of such firm were also acting as 
employees In some of the other Concerns 
belonging to or controlled by Shanti 
Prasad Jain and/or members of his 
family who also control and manage the 
petitioner. In the premises, it is con- 
tended that the statutory auditors of the 
petitioner were not at material times in- 
dependent and at no material time there 
has been a just audit of the petitioner’s 
affairs’*. 

5. Banerjee, J. was of the opinion that 
this statement was suffident to make the 
impugned orders valid. The learned 
Judge said as follows:— 

"It appears from the Annual Report of 
the petitioner company for the .years 1955 
to 1962-63 all annexed to the petition that 
Sahu Jain Ltd., is and has been the 
Managing Agent of the petitioner com- 
pany. It is not disputed that Shanti 
Prasad Jain is the Chairman of the Board 
of Directors of Sahu Jain Ltd. The Cen- 
tral Government appears to entertain the 
opinion that there are dreumstancea 
suggesting that members of the firm of 
N. C. Jain and Co„ Statutory Auditors to 
the petitioner company, are employed In 
other concerns belonging to or controlled 
by Shanti Prasad Jain. Now, the value 
of the audit report depends upon the 
independence and integrity of the audi- 
tors. If it appears that auditors are 
under some sort of obligation to the 


company, the accounts of which they 
audit, there may arise a doubt that the 
auditors might have discharged their 
functions much too indulgently. If such 
a doubt arises, it cannot be ignored as a 
doubt which no reasonable man should 
entertain. In the affidavit-in-reply the 
Petitioner no doubt denies that any mem- 
ber or members of the firm of auditors 
were employed as alleged. I am not in 
a position to decide which version la 
correct. Be that as it may. paragraph 4 
of the affidavit-In-opposition makes one 
definite allegation against the petitioner 
company and the nature of the allega- 
tion is not such as does not make a 
reasonable man inquisitive. The peti- 
tioner company controls very large capi- 
tal contributed by the public Its liabi- 
lities by way of loan and otherwise are 
also considerable. If it does not do its 
business honestly and properly, the re- 
percussions on the economics of the 
country may be pretty severe. If in the 
opinion of the Central Government there 
are circumstances suggesting that the 
petitioner company has been employing 
an obliging firm of auditors, which may 
cover up its malpractices, it cannot be 
said that the Government did not act 
reasonably in taking action under Sec- 
tion 237 (b) or must have proceeded on 
a fundamental misconception of the law 
and the matter in regard to which the 
opinion was to be formed". 

There were other grounds argued in sup- 
port of the rule but mainly on the 
ground stated above, the application fail- 
ed and the rule was discharged on 4th 
August, 1965 although no order as to 
costs was made. It is against this order 
that this appeal is directed. In both the 
coses, a number of authorities were cit- 
ed. but the learned Judge did not have 
the opportunity of considering two 
Supreme Court decisions which have 
since come into existence and which are 
decisive on the points involved in the 
two cases, namely Barium Chemicals 
Ltd. v. Company Law Board, AIR 1967 
Sc 295 and an unreported decision, 
Rohtas Industries Ltd. v. S. D. Agar- 
walla (Civil Appeals Nos. 2274 to 2276 of 
1966, D/- 16-12-1968 *=* (Since report- 

ed in AIR 1969 SC 707). In fact, 
in Sahu Jain’s case. C. R. No. 203 of 1965 
(Cal) (supra) an appeal was preferred 
against the order of Banerjee, J. dated 
6th August. 1965. and following the deci- 
sion in Barium Chemicals Ltd. and the 
other authorities mentioned in the judg- 
ment of Mitra. J. dated 18th February, 
1969 the decision of Banerjee, J, was up- 
held and the appeal has been dismissed 
with costs. In this appeal, we have 
received further assistance from the 
recent judgment of the Supreme Court 
in Rohtas Industries Ltd. (Civil Appeals 
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Nos. 2274 to 2276 of 1966, D/- 16-12-1968 
■= (Since reported in AIR 1969 SC 707) 
(supra). I will now proceed to summarise 
the findings in these two cases and apply 
them to the facts of the instant case, to 
see whether the order of Banerjee. J. in 
the instant case dated 4th August. 1965 
can be supported or should be set aside. 
In the case of AIR 1967 SC 295 the facts 
were briefly as follows: In 1959/60 the 
appellant No. 2, Balasubramaniam obtain- 
ed from the Central Government two 
licences for the manufacture of 2.500 and 
1,900 tonnes of barium chemicals per 
year in the name of Transworld Traders 
of which he was the proprietor. He then 
started negotiations with Kali Chemie of 
Hanover, West Germany to collaborate 
with him in setting up a plant While 
he was so negotiating, M/s T. T. 
Krishnamachari and Co., who were the 
sole selling agents of the said German 
Company for some of their products, ap- 
proached the second appellant for the 
sole selling agency of barium products 
of the plant proposed to be put up by 
the second appellant. This second appel- 
lant did not agree On December 5, 1960 
M/s. T. T. K. and Co. applied to the 
Central Government for a licence for 
manufacture of barium chemicals. The 
second appellant objected to it but in 
spite of his objections the licence was 
granted. In the year 1961, the Barium 
Chemicals Ltd., the appellant No. 1. was 
incorporated with an authorised capital 
of Rupees one crore and an issued capi- 
tal of rupees fifty lakhs. Its primary 
object was to carry on the business of 
manufacturing all types of barium com- 
pounds. Balasubramaniam, the appellant 
No. 2 was appointed the managing 
director of the company from December 
5, 1961. The erection of the plant was 
undertaken by M/s. L. A Mitchell Ltd. 
Manchester, in pursuance of a collabora- 
tion agreement approved by the Central 
Government. In November, 1961 the 
Central Government granted a licence to 
the said company for import of machi- 
nery. On or about this time Mr. T. T. 
Krishnamachari, the respondent No. 2 
was appointed a minister and rejoined 
the cabinet later on becoming the Mini- 
ster of Finance and Economic Co- 
ordination and thereafter the Finance 
Minister of India. On August 30, 1962 
the licence granted to M/s. T. T. K. Ltd. 
was revoked. It is stated that the ap- 
pellant No. 2 was instrumental in having 
this done, by speaking to Prime Minister 
Nehru. On the other hand, it was stated 
that M/s. T. T. K. Ltd., had themselves 
decided to surrender it. Meanwhile, the 
appellant No. 1 was not faring well. It 
•was notable to start work in full capa- 
city and it was found on a survey report 
made by M/s. Humphreys and Glasgow 


(Overseas) Ltd.. Bombay that the plan- 
ning and design of the plant erected by 
the collaborators was defective. The ap- 
pellant No. 1 gave notice to M/s Mitchell 
Ltd., on April 2, 1965 that if the plant 
was not completely installed by June 1, 
1965 the company would terminate the 
arrangements and seek damages. As a 
result of it, the chairman of L. A 
Mitchell Ltd. Lord Poole visited India 
and it was agreed that the necessary 
repairs would be carried out by the colla- 
borators at an expenditure of £2.50,000/- 
in addition to the amount already invest- 
ed by it, and that production would com- 
mence from June 1965. In the mean- 
time M/s. Kali Chemie of Hanover start- 
ed negotiations for a collaboration agree- 
ment and the proposal was that the ap- 
pellant No. 1 should be reorganised and 
its share capital distributed between Kali 
Chemie and M/s. T. T. K. Chemicals Ltd. 
It was also proposed that Kali Chemie 
should take over the responsibility of 
production; the appellant No. 1 would be 
responsible for the management and M/s. 
T. T. K. Chemicals Ltd., should take over 
the sales promotion. These negotiations 
however came to nothing owing to the 
agreement with original collaborators. 
On May 19, 1965 the Secretary of the 
Company Law Board under the direc- 
tion of the Chairman thereof issued an 
order on behalf of the Company Law 
Board under Section 237 (b) of the said 
Act. The relevant part of the order ran 
as follows: — 

"In the opinion of the Company Law 
Board there are circumstances suggesting 
that the business of M/s. Barium Chemi- 
cals Ltd is being conducted with 

intent to defraud its creditors, members 
and other persons; and further that 
the affairs of the company have in con- 
nection therewith been guilty of fraud, 
misfeasance and other misconduct towards 
the company and its members. 

Therefore, in exercise of the powers 
vested by Clause (b) of Section 237 of 
the Companies Act, 1956 (Act 1 of 1956) 
read with the Government of India, 
Department of Revenue Notification No. 
GSR 178, dated the 1st February, 1964, 
the Company Law Board hereby appoint, 

$e$***»*» 

*«&***«*# 

as inspectors to investigate the affairs of 
the company since its incorporation in 
1961”. 

Pursuant to the notice, search warrants 
were obtained and searches were carried 
out and documents were seized. The 
second appellant submitted a representa- 
tion to the Board that the Company was 
a first of its kind in India, that it could 
not go into production because of defec- 
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tive planning by tbe collaborators and 
that the impugned order had been made 
on account of trade rivalry between the 
company and M/s. T. T. K. and Co., in 
which the minister Mr. T. T. Krishnama- 
chari was interested. It was_ stated that 
the order was mala fide and it was made 
on grounds extraneous to the provisions 
of Section 237 (b) of the said Act and 
at the instance of the second respondent, 
Mr. Krishnama chari. As the Board was 
determined to proceed with the imple- 
mentation of the order, an application 
was made before the Pimjab High Court 
under Art 226 for having the impugn- 
ed order quashed and for certain other 
reliefs. This application failed and there- 
upon the appellants appealed to the 
Supreme Court. On behalf of the ap- 
pellants four contentions were raised: — 

1. That the impugned order dated May 
19, 1965 was mala fide and was the result 
of the personal hostility of the minister. 

2. The circumstances said to have been 
found were extraneous to Section 237 (b) 
and could not constitute a basis for the 
impugned order and the order was, there- 
fore, ultra vires the section. 

3. That the impugned order was In 
any case bad as it was passed by the 
chairman alone. 

4. That the impugned order was bad 
because Section 237 itself was bad as 
offending against Arts. 14 and 19 (1) (g). 

6. In the case, there was a majority 
judgment delivered by Shelat. J.. allow- 
ing the appeal and setting aside the im- 
pugned order, which was agreed with by 
Hidayatullah, J., (as he then was) and 
Bachawat, J. According to the mino- 
rity judgment delivered by Mudhol- 
kar, J.. for himself and Sarkar. C. J„ It 
wa3 held that the exercise of the power 
did not violate any fundamental rights, 
that the opinion to be formed under Sec- 
tion 237 (b) was subjective, but that if 
the grounds were disclosed by the Board, 
the Court could examine them for con- 
sidering whether they were relevant. 
That in the facts of the case they ap- 
peared to be relevant. It was not shown 
that it was made mala fide and the appeal 
should be dismissed. All the three 
learend Judges constituting the majority, 
gave their reasons and I shall now refer 
to the same. All the learned Judges 
agreed that the impugned provisions 
were not ultra vires Articles 14 and 19 
(1) (g) of the Constitution and also upon 
the fact that the charge of mala fides 
bad not been established. In the present 
case we need not deal with these points. 
In the present case we are concerned 
only with the question as to whether 
the provisions of Section 237 (b) (i) 
and (ii) are entirely subjective and can- 
not be gone into by the Court or if the 
order was objected to on the ground of 
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mala fides or relevance, the Court has 
jurisdiction to go into the question and 
to what extent If it has jurisdiction to 
go into the matter, can it be said in the 
instant case that the respondents have 
given a satisfactory answer as to the 
objections raised, so as to make out a 
prima fade case. The observation of 
Shelat. J., so far as they are relevant on 
these points may be summarised as 
follows : 

(1) The object of Section 237 is to 
safeguard the interests of those dealing 
with a company by providing for an in- 
vestigation whether the management is 
so conducted as to jeopardize those 
Interests or where a company is 
floated for a fraudulent or an unlawful 
object. 

(2) There is no doubt that the forma- 
tion of the opinion by the Central Gov- 
ernment is a purely subjective process. 
There can also be no doubt that since 
the legislature has provided for the 
opinion of the Government and not of 
the Court such an opinion is not subject 
to a challenge on the ground of pro- 
priety, reasonableness or sufficiency. 

(3) But the authority is required to 
arrive at such an opinion from circum- 
stances suggesting the existence of cir- 
cumstances set out in sub-clauses (i), (ii) 
or (lii). The expression "circumstances 
suggesting” means that the circumstances 
need not be such as would condusively 
establish an Intent to defraud or a 
fraudulent or an Illegal- purpose. The 
proof of such Intent or purpose is - still 
to be deduced through an investigation. 
But it does not mean that even the exis- 
tence of circumstances Is a matter of 
subjective opinion. The law requires 
that there must exist circumstances from 
which the authority forms an opinion 
that they are suggestive of the crucial 
matters set out in the three sub-clauses. 
The legislature could not have left to 
the subjective process both the formation 
of opinion and also the existence of cir- 
cumstances on which it is to be founded. 

(4) There must exist circumstances 
which fn the opinion of the authority 
suggests what has been set out in sub- 
clauses (i), (ii) or (iti). If it is shown 
that the circumstances do not exist or 
that they are such that it is impossible 
for any one to form an opinion there- 
from suggestive of the aforesaid opinion, 
the opinion is challengeable on the 
ground of non-application of mind or 
perversity or on the ground that it was 
formed on collateral grounds and was 
beyond the scope of the statute. 

(5) The words "reason to believe*' 
or *Tn the opinion of*, do not always lead 
to the construction . that these processes 
do not lend themselves even to a limited 
scrutiny by the Court. 
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(6) Of course, if there is any question 
of mala fides, dishonesty or corrupt pur- 
pose, it can be challenged in Court and 
set aside, but even if it is based on 
good faith, the authority has to act in 
accordance with and within the limits of 
the legislative powers and its order can 
be challenged if it is beyond those limits 
or if it is based on grounds extraneous 
to the legislation or if there are no 
grounds at all for passing it or if the 
grounds are such that no one can reason- 
ably arrive at the opinion or satisfaction 
requisite under the legislation. In any 
one of these circumstances, it can well be 
said that the authority did not honestly 
form its opinion or that in fo rmin g it, it 
did not apply its mind. 

7. In the judgment of Shelat, J. It 
was pointed out that the chairman of the 
Board had filed an affidavit-in-opposition 
in which it was stated that the circum- 
stances upon which the Board arrived at 
the opinion resulting in the impugned 
order were as follows: — 

"(i) there had been delay, bungling 
and faulty planning of the project, result- 
ing in double expenditure for which the 
collaborators had put the responsibility 
upon the Managing Director, Petitioner 
No. 2; 

(ii) since its floatation the company 
had been continuously showing losses and 
nearly l/3rd of its share capital had been 
wiped off; 

(iii) that the shares of the company 
which to start with were at premium 
were being quoted on the stock exchange 
at half their face value; and 

(iv) some eminent persons who had 
Initially accepted seats on the Board of 
Directors of the company had subsequent- 
ly severed their connections with it due 
to differences with Petitioner No. 2 on 
account of the manner in which the 
affairs of the company were being con- 
ducted”. 

8. It was held that the grounds dis- 
closed in the affidavit of the chairman 
did not establish any intent to defraud 
or unlawful purpose either in the forma- 
tion or conduct of the company or mis- 
feasance or misconduct towards the com- 
pany or its members. Delay, bungling or 
faulty planning could not constitute fraud, 
misfeasance or misconduct, 

9. The relevant findings of. Hid ay a- 
tullah, J. (as he then was) may be sum- 
marised as follows : — 

(1) The power contained in Sec. 237 (b) 
of the said Act is discretionary and its 
exercise depends upon the honest forma- 
tion of an opinion that an investigation 
is necessary. The words "in the opinion 
of the Central Government” indicate that 
the opinion must be formed by the Cen- 


tral Government and it is implicit that 
the opinion must be an honest opinion. 
tt (2) The next requirement is that 
'there are circumstances suggesting etc”. 
These words indicate that before the 
Central Government forms its opinion it 
must have before it circumstances 
suggesting certain inferences. These in- 
ferences are as follows: — 

"(a) that the business is being conduct- 
ed with intent to defraud — 

(i) creditors of the company, or 

(ii) any other person; 

(b) that the business is being conduct- 
ed 

(i) for a fraudulent purpose, or 

(ii) for an unlawful purpose; 

(c) that persons who formed the com- 
pany or manage its affairs have been 
guilty of — 

(i) fraud, or 

(ii) misfeasance or other misconduct— 
towards the company or towards 
any of its members. 

(d) That information has been with- 
held from the members about its affairs 
which might reasonably be expected in- 
cluding information relating to the calcu- 
lation of commission payable to — * 

(i) managing or other director 

(ii) managing agent 

(iii) secretaries and treasurers 

(iv) the managers.” 

(3) The abovementioned grounds limit 
the jurisdiction of the Central Govern- 
ment, outside which the power cannot be 
exercised. An action not based on cir- 
cumstances suggesting inference of the 
enumerated kind will not be valid. In 
other words, the enumeration of the in- 
ferences which may be drawn from the 
circumstances, postulates the absence of 
a general discretion to go on fishing 
expeditions to find evidence. 

(4) The formation of the opinion is sub- 
jective, but the existence of circumst- 
ances relevant to the inference as the 
sine qua non for action must be demons- 
trable. It is not reasonable to say that 
the clause permits the Government to 
say that it has formed the opinion on 
circumstances which it thinks exist. 

(5) Since the existence of "circumst- 
ances” is a condition fundamental to the 
making of an opinion, the existence of 
the circumstances, if questioned in court, 

. has to be proved at least prima facie. It 
is not sufficient to say that the circum- 
stances exist and give no clue to what 
they are, because the circumstances must 
be such as to lead to conclusion of cer- 
tain definiteness. 

(6) When it is challenged that the opin- 
ion has been formed mala fide or upon 
extraneous or irrelevant matters, the res- 
pondent must disclose before the court, 
the circumstances which will indicate 
that his action was within the four cor- 
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10. On the facts, the majority view 
was that this onus has not been discharg- 
ed and that the order was made on 
extraneous circumstances and the charge 
of mala fides was not substantiated. The 
affidavit of the Chairman showed that he 
relied on circumstances which showed 
"delay, bungling and faulty planning” 
resulting in "double expenditure”, for 
which the collaborators had put the res- 
ponsibility on the second appellant. 
There was admitted loss in the running 
of the undertaking, for which the blame 
was put on faulty planning and design 
by the collaborators. None of these cir- 
cumstances showed intent to defraud. 
That some directors had resigned did not 
also establish fraud or misconduct. There 
might be other reasons for their resigna- 
tion. The affidavit of Mr. Dang merely 
repeated the allegations made by the 
Chairman and stated that a "deeper 
probe” was necessary. It did not prove 
the existence of circumstances under 
which the power could be exercised. 

11. On the relevant point, Bachawat,J. 
agreed with the views stated above. He 
expressed different views on the question 
of delegation, but we are not concerned 
with it in this case. 

12. The next case to be considered is 
the unreported derision of Civil Appeals 
Nos. 2274 to 2276 of I960. D/- 16-12-1968=« 
(Since reported In AIR 1969 SC 707) 
(supra) The facts in that case were brief- 
ly as follows The appellant in the ap- 
peals was a company incorporated under 
the Indian Companies Act. 1913 some 
time in 1933 having Its registered office 
at Dalmianagar in Bihar. The authorised 
capital was 15 crores and paid-up capital 
about 6 crores. On or about the 11th 
April, 1963 a notice was issued at the 
instance of the Board upon the said 
company under .sub-clauses .0,1 and ,GB nf 
clause (b) of Section 237 of the said Act. 
Inspectors were appointed and like the 
previous case, time was repeatedly ex- 
tended. The company applied before 
the Patna High Court, challenging the 
said order and a rule was issued under 
Article 226. In that case also the Chair- 
man, Company Law Board, filed an affi- 
davit-in-opposltion. The circumstances 
disclosed therein issuing the said order 
were as follows: — 

"(a) Shri S.- P. Jain together with his 
friends, relations and associates is prin- 
cipally in charge of the management of 
the petitioner company.' Over a long 
period, several complaints had been 
received by the Depth as to the miscon- 
duct of the said Shri S. P. Jain towards 
companies under his control and manage- 
ment, Some of these were referred to 
and enquired Into by a commission of 
Inquiry headed by Mr. Justice Vivian 
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Bose of the Supreme Court * of India, 
which in its report dated 15-6-62 made 
adverse findings and observations against 
Shri S. P. Jain. Shri Jain is being prose- 
cuted in the Court of District Magistrate, 
Delhi under S. 120B read with Ss. 409, 450. 
467 and 477 of the Indian Penal Code in 
regard to his misconduct in the manage- 
ment of what are known as the Dalmia 
Jain group of companies, and most of the 
material upon the basis of which this 
prosecution was launched was available 
to the Central Government on 11-4-63. 
Shri Jam is also being prosecuted fn Cal- 
cutta for misconduct in the Management 
of Messrs. New Central Jute Mills Co. 
Ltd., a company under the same manage- 
ment as the petitioner on the basis of an 
F. L R. lodged by the Department with 
the Special Judge Police Establishment 
just before the 11th April 1963. Shri Jain 
is also being proceeded against before the 
Companies Tribunal under Sections 388-B 
and 398 for misconduct in managing the 
affairs of M/s Bennett Coleman & Co. 
Ltd. and details as to Shri Jain's miscon- 
duct were with the Central Government 
as on 11th April 1963. 

(b) Complaints had also been received 
by the Department before 1 1th April 
1963 specifically as to the misconduct on 
the part of the management of the peti- 
tioner company in the conduct of its af- 
fairs." 

13. The High Court dismissed the writ 
petition, holding that the opinion formed 
by the Central Government was not open 
to judicial review. From that order there 
was an appeal to the Supreme Court In 
the Supreme Court, a further affidavit 
was filed and the only additional mate- 
rial that was placed before the Court 
were three complaints received by Gov- 
ernment which were marked as annexures 
A. B and C. At the hearing it was con- 
radnf Ahnf AW aAkga-Aurer At «nv- 

nexure "A” were too vague and could 
not have been the basis for making the 
impugned order. One concrete allegation 
made therein related to an event prior to 
the date from which an enquiry had been 
ordered. In fact, it had occurred in 1939 
whereas the enquiry was ordered for a 
period subsequent to 1-4-50. The allega- 
tions in annexure "B” were also found 
to be vague and not relied on. The fol- 
lowing complaint in annexure "C” was 
relied on: 

"The investment of the Company In 
Albion Plywoods Ltd. and their variations 
by the Company’s Managing Agents ap- 
pear to have been done to benefit the 
Managing Agents, their friends and bro- 
kers, at the expense of the shareholders. 
It appears that the preference shares in 
this Company were sold at the market 
rate of Rs. 100/- each when these could be 
converted Into ordinary shares of Rupees 
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10/-. each which were then quoting at 
Rs. _ 15/- in the stock market. This and 
various other acts of deliberate commis- 
sions and omissions require a thorough 
investigation so that shareholders in gene- 
ral may have a feeling of security in the 
company.” 

With regard to the abovementioned al- 
legations, it appeared that there was no 
material before the Board when it issu- 
ed the order as to who were the partners 
of Bagla and Co. to whom the 3000 pre- 
ference shares were sold, and consequ- 
ently whether the transaction could be 
said to have been made with a view to 
profit the directors of the appellant com- 
pany or their relations. Hegde, J. held 
as follows: 

"From the facts placed before us. it is 
clear that the Government had not bes- 
towed sufficient attention to the material 
before it before passing the impugned 
order. It seems to have been oppressed 
by the opinion that it had formed about 
Shri S. P. Jain. From the arguments 
advanced by Mr. Attorney, it is clear 
that but for the association of Mr. S. P. 
Jain with the appellant-company, the in- 
vestigation in question, in all probabili- 
ties would not have been ordered. Hence, 
it is clear that in making the impugned 
order irrelevant considerations have play- 
ed an important part." 

14. The learned Judge then proceed- 
ed to uphold the vires of the section 
agreeing with the decision in Barium 
Chemical’s case, AIR 1967 SC 295 (supra) 
and then proceeded to state as follows: 

"Next question is whether any reason- 
able authority much less expert body 
like the Central Government could have 
reasonably made the impugned order on 
the basis of the material before it. Admit- 
tedly the only relevant material on the 
basis of which the impugned order can 
be said to have been made is the trans- 
action of sale of preference shares of 
Albion Plywoods Ltd. At the time when 
the Government made the impugned 
order, it did not know the market quota- 
tion for the ordinary shares of that com- 
pany as on the sale of those shares or 
immediately before that date. They did 
not care to find out that they were sold 
for inadequate consideration. If as is now 
proved that the market price of those 
shares on or about May 6, 1960 was only 
Rs. 11/- per share then the transaction in 
question could not have afforded any 
basis for forming the opinion required by 
S. 237 (b). If the market price of an 
ordinary share of that company on or 
about May 6, 1960 -was only Rs. 11/- it 
was quite reasonable for the Directors to 
conclude that the price of the ordinary 
shares is likely to go down in view of the 
company’s proposal to put on the market 
another 50,000 shares as a result of the 


conversion of the preference shares into 
ordinary shares. We do not think that 
any reasonable person much less any ex- 
pert body like the Government, on the 
material before it, could have jumped to 
the conclusion that there was any fraud 
involved in the sale of the shares in 
question. If the Government had any sus- 
picion about the transaction it should 
have probed into the matter further 
before directing any investigation. We 
are convinced that the precipitate action 
taken by the Government was not called 
for nor could be justified on the basis of 
the material before it. The opinion form- 
ed by the Government was a wholly ir- 
rational opinion. The fact that one of 
the leading Directors of the appellant 
company was a suspect in the eye of the 
Government because of his antece- 
dents, assuming without deciding, that 
the allegations against him are true, 
was not a relevant circumstance. That 
circumstance should not have been 
allowed to cloud the opinion of the 
Government. The Government is charg- 
ed with the responsibility to form a 
bona fide opinion on the ' basis of 
relevant material. The opinion form- 
ed in this case cannot be held to have 
been formed in accordance with law.” 

15. In the result the appeals were 
allowed and the orders were set aside. 
Bachawat. J. described it as a "border 
line case.” He held that the Court had 
no power to review the facts as an ap- 
pellate body, nor could it substitute its 
opinion for that of the Government. He 
however, came to the conclusion that 
there were no materials before the Gov- 
ernment on which it could from the 
opinion that there were circumstances 
suggesting fraud etc. as mentioned in the 
impugned order dated May 11, 1963. It 
can therefore be said that it had formed 
the opinion without applying its mind to 
the materials before it and therefore, the 
opinion formed was in excess of its 
powers. The learned Judge agreed with 
the proposed order of Hegde, J. 

16. It is clear therefore from the prin- 
ciples which have now been firmly 
established in the two Supreme Court 
decisions mentioned above, that upon 
being challenged the respondents must 
show to court that prima fade reasons 
existed and were considered before the 
order was made, in conformity with the 
provisions of sub-clauses (i) and (ii) of 
clause (b) of section 237 of the said Act 
It is obvious that these reasons must 
exist when the order was made. It has 
been definitely laid down that an order 
could not be made to commence a fish- 
ing expedition in order to find the rea- 
sons for making an order. Reasons, if 
fcund afterwards cannot justify the order 
in retrospect, if they were not available 
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to the authority exercising its powers.. In 
arriving at an opinion in conformity with 
the provisions stated above. 

17. I have already stated above that 
there were two cases which were decid- 
ed by Banerjee, J. In Sahu Jain’s case, 
C. R. No. 203 of 1965 (Cal) (supra) the 
respondent authorities refused to disclose 
any reason to this Court for forming the 
opinion, although it was charged that 
the reasons were mala fide, extraneous 
and irrelevant. That order was manifest- 
ly against the principles laid down in the 
two cases mentioned above and has now 
been set aside. The only distinction in 
this case is that the learned Judge in the 
court below had found that in paragraph 
4 of the affidavit-in-opposition, certain 
statements were made which have been 
set out above. According to the learned 
Judge, these were sufficient reasons to 
uphold the legality of the order made. 
We have some doubts as to whether the 
allegations made, amount to fraud, mis- 
feasance or misconduct as is required 
under sub-clauses (i) and (ii) of clause (b) 
of section 237. Be that as it may. an 
objection has been taken by Advocate 
General, which appears to be fatal to the 
respondents. He argues with great force 
that ii the law is that the respondent 
authorities must show to the court that 
prima fade reasons existed for arriving 
at the opinion upon which the impugned 
order is based, it must be averred and 
shown that these circumstances existed at 
the time when the order was made and 
that the authority making the order was 
aware of them and based its opinion on 
these circumstances. Briefly put, the 
allegation in paragraph 4 is that there 
has not been adequate and proper audit 
of accounts of the appellant, as the audi- 
tor’s reports were based on informations 
furnished to them which were defective 
and the audit was not made by an in- 
dependent auditor. It is nowhere stated 
that this fact came to be known to the 
authorities at or before the time when 
the impugned order was made, and that 
the impugned order was made upon the 
the basis of these facts which came to be 
known prior to the making 0 f the order. 
This of course would be fatal because the 
respondent authorities could not possibly 
justify the making of the impugned 
orders until such an averment was made 
and substantiated. The learned Judge in 
relying on the statements made in para- 
graph 4 of the affidavit of Mr. D. S. 
Dang affirmed on 29th August 1964 com- 
pletely overlooked this aspect of the mat- 
ter. The learned counsel on behalf of 
the respondents asked for an opportunity 
to file further affidavits and in spite of 
opposition by the counsel for the appel- 
lant, we for the ends of justice permitted 
additional affidavits to be filed upon this 


point and adjourned the bearing of the 
case. In fact, the matter was adjourned 
several times in order to enable such 
affidavit to be filed. Now however, learn- 
ed counsel for the respondent Is const- 
rained to admit before the court that his 
clients are not in a position to file any 
such affidavit in court. In our opinion, 
there can be now no doubt that the res- 
pondent authorities have failed to dis- 
charge the onus of proving even a prima 
fade case to support the impugned order. 
The learned Judge in the court below has 
relied on only one paragraph of the affi- 
davit-in -opposition and this does not con- 
tain the necessary averments, and is use- 
less for the purpose of the respondents 

18. The result is that applying the 
tests set out in the two Supreme Court 
decisions mentioned above, this appeal 
should succeed and the Judgment and 
order of the Court below are set aside and 
the rule is made absolute and the impu- 
gned orders are set aside and/or quashed 
by appropriate writs and the respondents 
are restrained by a writ in the nature of 
Mandamus from giving effect to the 
Same. This will not however prevent 
them from issuing any further orders in 
accordance with law. The appellants are 
entitled to the costs of the appeal. Certi- 
fied for two counsel. 

19. The operation of this order will 
remain stayed for six weeks from this 
date. 

20. B. C. MITR A, J I agree. 

Appeal allowed. 


AIR 1970 CALCUTTA 392 (V 57 C 32) 
P. N. MOOKERJEE AND 
S. K. CHAKRAVARTI, Jj. 

Sohanlal Salman, Petitioner v. Srnt 
Shyama Debi and others. Opposite Par- 
dec. 

Civil Revn. Case No. 4494 of 1067, D /- 
2-3-3969. 

Evidence Act (1872), S. 91 — Partition 
• — Court refusing to admit proof of un- 
registered deed — Commission to ascer- 
tain details of partition, held, could not 
be Issued. (Civil P. C. (1908), O. 26, 
R. 3). (Para 3) 

Rabindra Nath Mitra, Hrishikesh Gupta, 
for Petitioner; Mohan Lai De and Tanm 
Kr. Manna, for Opposite Parties. 

P. N. MOOKERJEE, J.:— This Rule 
was obtained by the petitioner who was 
defendant No. 3 in the connected suit 
under Order 21, Rule 63 of the Code of 
Civil Procedure. 

2. One of the Issues between the par- 
ties was whether there was a partition, 
as alleged by the plaintiffs onposite par- 
ties. For proving this partition, origi- 
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nally an unregistered deed was produced 
by the plaintiffs, but, that having been 
found by the court not to be admissible 
in evidence under the law, the alleged 
partition could not be proved by the said 
deed. Thereafter, the plaintiffs applied 
for issue of a Commission for ascertaining 
the local features, for proving, in essence, 
the details of the above partition, which 
could not be proved, as aforesaid. The 
present petitioner objected to the issue 
of such a commission on the ground that 
the Commissioner’s evidence, if any, 
would be hit by Sec. 91 of the Indian 
Evidence Act and would not be admissible 
for the purpose of proving the said details 
of the alleged partition. This objection 
was rejected by the learned trial Judge. 

3. In our view, the purpose of the 
commission would be to prove the details 
of the alleged partition, for which there 
was, admittedly, an unregistered deed of 
partition, which was inadmissible for 
want of registration. In the circumstan- 
ces, the commission, for the purpose, for 
which it was sought to be taken out, 
would not be permissible under the law. 

4. We, accordingly, make this Rule 
absolute, set aside the order of the learn- 
ed trial Judge and reject the plaintiffs’ 
prayer for issue of a commission for local 
inspection, as made by them. 

5. There will be no order for costs in 
this Rule. 

6. S. K. CHAKRAVARTI, J.: I agree. 

Petition allowed. 


AIR 1970 CALCUTTA 193 (V 57 C 33) 
K. L. ROY, J. 

Eastern Agency, Plaintiff v. Life Insu- 
rance Corporation of India, Defendant. 

Suit No. 1566 of 1965, D/_ 29-1-1969. 

Life Insurance Corporation Act (1956), 
Ss. 7, 36 — Insurance Act (1938), Ss. 40, 
31-A — Plaintiff firm appointed as spe- 
cial representative of Insurance Company 
under an agreement dated 1-6-1954, for 
procuring business through employment 
of agents or field workers — Certain 
monthly allowance and flat rate commis- 
sion fixed under agreement — Plaintiff 
neither insurance agent nor principal, 
chief or special agent of insurance com- 
pany — Held as the Insurance Company 
was prohibited under S. 40 (1) of Insu- 
rance Act from making any payment to 
plaintiff in terms of agreement and as 
there was no legal liability on it no such 
liability could be binding on Life Insu- 
rance Corporation. 

Under an agreement dated June 1, 
1954, the plaintiff firm was appointed by 
an Insurance Company as its special re- 
presentat ive for the purpose of procuring 
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business through the employment of 
agents or field workers and the plaintiff 
was required to procure business to a 
certain extent and in consideration there- 
of it was entitled to certain monthly 
allowance and a fiat rate commission. 
Further, under the agreement the firm 
was made responsible for the conduct of 
all the field workers under its organisa- 
tion and was directed to secure deposits 
from the parties in advance along with 
the proposal. The firm also -undertook 
not to represent any other life insurance 
company nor to divulge any of the busi- 
ness secrets of the company. The plain- 
tiff firm was neither an insurance agent 
nor a principal agent nor a chief agent 
nor a special agent of the insurance com- 
pany as mentioned in S. 40(1) of the In- 
surance Act, 

Held that the plaintiff firm was being 
employed by the insurance company for 
the purpose of securing business what- 
ever designation might have been used 
for such employment and as any pay- 
ment of remuneration to any person em- 
ployed for securing business except the 
persons of the four categories mentioned 
in the Section was prohibited under Sec- 
tion 40(1) of the Life Insurance Act, the 
Insurance Company was prohibited by 
the provisions of the Act from making 
any payment to the plaintiff firm in terms 
of the said agreement and as there was 
no legal liability on the insurance com- 
pany no such liability could be binding on 
the Life Insurance Corporation. AIR 
2961 Punj 253, Disting. (Paras 9, 11) 

Under the provisions of S. 31-A (1) 
(b) no contract or agreement could be 
entered into by an insurance company 
after 1950 employing in any capacity any 
person whose remuneration or any part 
thereof takes the form of commission in 
respect of the life insurance business of 
the insurer. Under the proviso to the 
aforesaid Section the prohibition did not 
apply to the payment of commission to a 
principal Agent or an Insurance Agent in 
respect of any insurance business procur- 
ed by or through him. 

(Para 10) 

Cases Referred: Chronological Paras 
(1961) AIR 1961 Punj 253 (V 48) = 

ILR (1961) 1 Punj 553, Lakshmi 

Insurance Co. Ltd. v. Bibi Padma- 

wati 9 

B. C. Dutt with Mrs. Banerjee, for 
Plaintiff: M. M. Sen with H. M. Dhar, for 
Defendant. 

JUDGMENT: — This is a suit by the 
plaintiff firm against the Life Insurance 
Corporation of India for arrears of remu- 
neration or in the alternative for damages 
in respect of an agreement Between the 
plaintiff firm and Aryya Insurance Com- 
pany Limited. The case for the plaintiff 
is that on or about the 1st June, 1954 
Aryya Insurance Company Limited ap- 
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pointed the plaintiff firm as its special re- 
presentative lor the purpose of introduc- 
ing persons willing to act as insurance 
agents of the company. It was further 
agreed that on the acceptance by the 
company and appointment of any such 
Persons as its agents the plaintiff guaran- 
teed that insurance business worth at 
least Rupees five lacs annually would be 
procured by such agents yielding a pre- 
mium collection of about Rs. 20,000/-, 
and in consideration thereof the plaintiff 
firm would be entitled to an allowance of 
Rs. 200/- per month and In addition a flat 
rate of commission of 65 per cent on the 
first year’s premium collection including 
agency commission and special agent’s 
commission. It is further claimed that 
pursuant to the said agreement the plain- 
tiff firm acted as such special representa- 
tive of the insurance company till Janu- 
ary. 1956 and was duly paid its remu- 
neration and commission by the insurance 
company. The life Insurance {Emer- 
gency provisions) Ordinance. 1956 was 
promulgated in January. 1956 and in pur- 
suance thereof a Custodian was appoint- 
ed in respect of the company’s life insu- 
rance business and the management of 
such business vested In the said Custodian. 
The Custodian wrongfully and illegally 
denied the validity of the said agreement 
between the plaintiff and the said insu- 
rance company and stopped payment of 
any further remuneration or commission 
agreed upon by the insurance company. 
Thereafter on coming into effect of the 
Life Insurance Corporation Act (XXX of 
19561 on and from the 1st September, 

1956 the Corporation also refused to re- 
cognise the agreement entered into be- 
tween the plaintiff firm and the insurance 
company and rejected the plaintiff firm’s 
claim for remuneration and commission. 
In the premises, the plaintiff claims 
Rs. 36,500/- as damages in respect of the 
monthly remuneration up to August, 

1957 and commission, as. prnjndiid- for. in. 
the said agreement or in the alternative 
damages for Rs. 48.000/- on the basis of 
monthly allowance of Rs. 200/- for 20 
years. 

2. The defence of the Corporation In 
the written statement is. inter alia, that 
the alleged agreement of the 1st June, 
1954 between the plaintiff firm and Arvva 
Insurance Company limited was void, 
inoperative and invalid in law being in 
violation of the provisions of the Insu- 
rance Act, 1938, and as the plaintiff was 
never employed as Chief Agent. Special 
Agent, Principal Agent or an Insurance 
Agent of the said Insurance Company It 
was not entitled to payment of any remu- 
neration under the aforesaid agreement. 

3. The correspondence contained in 
the brief of documents In this suit was 
admitted in evidence without formal 
proof by consent of learned^ counsel for 
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the parties and the brief is marked Ex. A 
It would be necessary to set out the pur- 
ported agreement between the plaintiff 
firm and Aryya Insurance Company 
Limited dated the 1st June 1954 in some 
detail. The said agreement provided 
that the Insurance Company did thereby 
appoint the plaintiff firm as its special 
representative on inter alia the following 
terms and conditions, namely:— 

(1) Designation — Special Representative. 

(2) Date of effect — 1st June. 1954. 

(3) Power — To introduce ordinary licens- 
ed agents, special agents and organisers 
on the company’s usual terms. 

(4) Guarantee — 5 lacs worth of paid for 
business within a year yielding premi- 
um collection of Rs. 20,009/- approxi- 
mately in due course after completion 
of which there would be no guarantee 
of business so long as the total business 
of 5 lacs remains in force. 

(5) Remuneration — That the plaintiff 
firm would be entitled to an allowance 
of Rs. 200/- per month in addition to a 
flat rate of commission of 65 per cent 
on the first year’s premium collection 
Including agency commission and spe- 
cial agent’s commission. 

(6) That if the business was found to be 
unsatisfactory the payment made should 
be subject to necessary modification 
with mutual consent after periodical 
review of the business done by the 
plaintiff firm from time to time 

(7) That the plaintiff firm would observe 
the following terms and conditions:— 

(a) It would be primarily responsible 
for the conduct of all the field workers 
under its organisation with respect to 
quality and quantity and the review of 
business to be made from time to time. 

(b) The plaintiff firm would try to 
secure the initial deposit from the party 
in advance along with the proposal be- 
fore the proponent could be introduced 
to the examining doctor. If the propo- 
sal was not completed by payment, no 
medical fees would be payable by the 
company. 

(c) That the plaintiff firm would strict- 
ly carry out all the instructions Issued by 
the company for its guidance from time 
to time. 

, fd) That the plaintiff firm would not 
directly or indirectly represent any other 
life office and shall not divulge any of 
the business secrets of the company. 

4. There is a letter dated July 6. 19S5 
from the Agency Manager of Arvva Insu- 
rance Company limited recording the 
company's satisfaction witn the work 
done by the plaintiff firm for the year 
1954-55. The next letter is dated Febru- 
ary 9, 1956 and is from the plaintiff firm 
to the Custodian claiming the amount of 
Rs. 200/- per month under the aforesaid 
agreement with the insurance company. 
In reply the Custodian by his letter dated 
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March 23, 1956 required whether the 
plaintiff was an employee or an agent of 
the insurance company, and if an em- 
ployee whether it was employed in a 
clerical or subordinate capacity. The 
letter further pointed out that under 
Section 31-A of the Insurance Act no 
commission was payable to any person by 
way of remuneration except to one of the 
categories of agents mentioned in that 
section. Similarly, Section 40 of the 
said Act also prohibited such payment. 
As the plaintiff firm was neither an em- 
ployee nor an agent of the insurance 
company any remuneration paid would 
be illegal and as such the Custodian re- 
fused to entertain the claim of the plain- 
tiff firm In reply to the aforesaid letter 
the plaintiff firm wrote on April 5, 1956 
that it was neither an agent nor an em- 
ployee in any clerical or subordinate 
capacity of the insurance company but 
was appointed as special representative on 
certain specific terms and conditions. 
There was, therefore, no question of tak- 
ing out any licence under the Insurance 
Act. The letter proceeded to point out 
that neither Section 31-A nor Section 40 
of the Insurance Act was applicable to 
the case of the plaintiff and requested the 
Custodian to consider the plaintiff’s claim 
and issue orders for payment. There 
are further correspondence between the 
Custodian and the plaintiff firm each re- 
iterating the position it had already taken 
up and finally, on May 17, 1956 the Soli- 
citor for the plaintiff firm wrote to the 
Custodian stating the plaintiff’s case and 
contending that as the said remuneration 
was not by way of commission, bonus or 
a share in valuation surplus but was pay- 
able to the plaintiff as special representa- 
tive for its business organisation and ex- 
penses it was not hit by any of the provi- 
sions of the Insurance Act. The letter 
concluded with a demand for payment of 
the monthly allowance for 4 months. 
Further correspondence was carried on 
between the Life Insurance Corporation 
and the Solicitor for the plaintiff each, 
reiterating the position taken up previ- 
ously and ultimately this suit was filed 
on the 5th September, 1957. 

5. The issues that were raised and 
settled are as follows: — 

1. Is the agreement recorded in the 
letter dated June 1, 1954 set out in anne- 
xure "A” to the plaint lawful, valid and 
binding on the defendant Corporation? 

2. If issue No. 1 is answered in the 
affirmative, should there be a decree in 
terms of prayer (f) of the plaint? 

3. To what relief, if any, Is the plaintiff 
entitled? 

Though, as Mr. Dutt the learned counsel 
for the plaintiff pointed out, in view of 
the issues raised oral evidence was not 
very material, one Dilip Kumar Mukher- 
See, a partner of the plaintiff firm, gave 
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evidence on its behalf. He proved the 
letter of appointment from Aryya Insu- 
rance Company dated the 1st June, 1954 
containing the terms of the agreement 
between the plaintiff firm and the insu- 
rance company. He stated that the plain- 
tiff firm acted in terms of die said agree- 
ment and received its remuneration and 
commission for the first year from the 
insurance company. But thereafter on 
and from January, 1956 no such remu- 
neration or commission was paid as the 
company’s controlled business had been 
taken over by the Custodian under the 
Ordinance and the Custodian refused to 
recognize the right of the plaintiff firm 
to any payment under the aforesaid 
agreement. The witness also stated that 
in this suit the plaintiff was claiming 
damages at the rate of Rs. 200/- for the 
whole year 1956 and up to August. 1957 
and the anticipated commission that 
would have been earned on the plaintiff 
introducing agents to procure work of 
about ten lakhs of rupees. In the alter- 
native the plaintiff claimed damages of 
Rs. 48,000/- on the basis of the monthly 
allowance for twenty years as the ap- 
pointment was "almost of a permanent 
nature.” The witness explained that the 
plaintiff firm never procured any busi- 
ness directly and its modus operandi was 
to introduce men to the company who 
were willing to act as agents for the com- 
pany if approved by the company. After 
the agent was appointed by the company, 
the company used to arrange for licence 
for such agents. The plaintiff simply 
introduced these persons to the company. 
At first the witness said that the plaintiff 
firm was constituted after June 1954 but 
on being reminded by the Court that the 
purported agreement was on 1st June, 
1954 he amended his evidence by saying 
that possibly the plaintiff firm had been 
constituted earlier and without consult- 
ing the records he could not say when it 
was actually constituted. He also ad- 
mitted that after January 1956 the plain- 
tiff firm had done no business whatsoever 
though the room at 77-B Harish Mukher- 
jee Road which was rented for its busi- 
ness originally still continued to be, in its 
possession. In cross-examination the 
witness stated that the plaintiff firm was 
neither a special agent nor a chief agent 
or a principal agent or an insurance agent 
of the Aryya Insurance Company Ltd. 
(qq. 126-129) but was only its special re- 
presentative for the purpose of procuring 
persons to be appointed by the company 
as its insurance agents. 

6. Before I discuss the arguments ad- 
vanced in this case it would be necessary 
to set out the relevant provisions of the 
Insurance Act and the Life Insurance 
Corporation Act The definition section, 
S. 2 of the first Act defines inter alia a 
chief agent an insurance agent a princi- 
pal agent and a special agent as follows: 
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"S. 2 (5-A): "Chief agent” means a per- 
son who not being a salaried employee of 
an insurer, in consideration of any com- 
mission — (i) performs any administrative 
and organising functions for the insurer 
and (ii) procures Life Insurance business 
for the insurer by employing or causing 
to be employed insurance agents on be- 
half of the insurer. 

S. 2 (10): "Insurance Agent” means an 
Insurance agent licensed under S. 42 who 
receives or agrees to receive payment by 
way of co mmi ssion or other remuneration 
In consideration of its soliciting or pro- 
curing insurance business including busi- 
ness relating to the continuance, renewal 
or revival of policies of insurance. 

S. 10 (15): "Principal Agent” means a 
person who, not being a salaried employee 
of an insurer, in consideration of any 
commission — • (i) performs any adminis- 
trative and organizing functions for the 
Insurer and (ii) procures general __ insu- 
rance business whether wholly or in part 
by employing or causing to be employed 
insurance agents on behalf of the insurer. 
The other relevant provisions of the Act 
are as follows: — 

S. 31-A fi): Notwithstanding anything 
to the contrary contained In the Indian 
Companies Act, 1956 or in the Articles of 
Association of the insurer, or in any con- 
tract or agreement, no insurer shall after 
the expiry of one year from the com- 
mencement of the Insurance (Amend- 
ment) Act. 1950 • * • 

x x x x 

(b) be directed or managed by or em- 
ploy as manager or as officer or in any 
capacity any person whose remuneration 
or any part thereof takes the form of 
commission or bonu3 or a share in the 
valuation surplus in respect of the life 
insurance business of the insurer • • 

S. 40(1): No person shall, after the ex- 
piry of six months from the commence- 
ment of this Act, pay or contract to pay 
any remuneration or reward whether by 
way of commission or otherwise for soli- 
citing or procuring insurance business in 
India to any person except an insurance 
agent or a principal, chief or special 
agent ****•” 

7. Ss. 42-B and 42-C lay down the 
regulations for the employment of princi- 
pal agents, chief agents and special 
agents. It Is provided that every con- 
tract between the insurer carrying on 
life insurance business and a chief agent 
or a special agent or between a chief 
agent and a special agent shall be in 
writing in terms contained In Parts B and 
C of the Sixth Schedule to the Act, 

8. The other relevant prevision to be 
referred to is S. 36 of the Life Insurance 
Corporation Act (Act 31 of # 1956) which 
provides that notwithstanding anything 
contained in the Insurance Act or in any 
ether law for the time being in force 
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every contract appertaining to control 
business subsisting immediately before 
the appointed day (1st September. 1956) 
(g) between an insurer and its chief 
agent or between an insurer and its spe- 
cial agent, or (b) between the chief agent 
of an insurer and a special agent, shall as 
from the appointed day, cease to have 
effect and any rights accruing to the chief 
agent or the special agent under any such 
contract shall terminate on that day. Then 
there is a proviso providing for compen- 
sation by tiie Corporation to such agents 
on the termination of their appointment, 

9. Mr. B. C. Dutt, the learned counsel 
for the plaintiff firm, submitted that the 
remuneration provided for m the agree- 
ment of June 1, 1954 was for payment to 
the plaintiff as special representative for 
Introducing agents to the insurance com- 
pany. The plaintiff was neither an in- 
surance agent, duel agent ot principal- 
agent, and according to the learned coun- 
sel the aforesaid agreement imposed no 
obligation on the plaintiff to procure any 
business; its function being only to intro- 
duce ordinary and special agents or orga- 
nisers. The learned counsel pointed out 
that under S. 2 (a) fill) of the Insurance 
Act an insurer could employ a represen- 
tative or maintain a place of business In 
India with the object of obtaining insu- 
rance business. As pointed out to Mr. 
Dutt by the Court, this provision obvi- 
ously applies to foreign insurance com- 
panies and has no application to the case 
of Indian insurance companies. Mr. Dutt. 
however, drew inspiration from the afore- 
said provision for his argument that apart 
from employing chief, ordinary, special 
and insurance agents an insurer was at 
liberty to engage special organisers for 
facilitating the carrying on of its busi- 
ness. Mr. Dutt, then advanced a some- 
what strange argument lie submitted 
that S. 40 (1) of the Insurance Act even 
if it applied to this case, did not operate 
to make the agreement Itself illegal or 
void because the Act itself provides for 
the consequence of a breach of the pro- 
visions of that section. As learned coun- 
sel himself pointed out S. 102 of the Act 
did not provide for any penalty for the 
breach of the observance of the conditions 
in S. 40(l) and there was no other provi- 
sion in the Act providing for non-compli- 
ance with S. 40. As S. 40 itself prohi- 
bits the insurer from making any pay- 
ment of remuneration except to person 
mentioned therein, I do not see the point 
in Mr. Dutt’s argument that the said 
section did not make the agreement Ille- 
gal or void. If the insurer could not 
act in terms of the agreement obviously it 
could not be given effect to. Mr. Dutt 
submitted that In any event the agree- 
ment should be interpreted in a liberal 
manner and for that proposition he relied 
on a decision of the Punjab High Court 
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reported in AIR 1961 Funj 253. But that 
was a case of interpretation of a contract 
of insurance and has no application to 
the facts of the present case. Mr. Dutt 
also submitted that in case of any doubt 
the construction favouring the plaintiff 
should be adopted because the contract 
was contained in a letter written by the 
insurance company. I am again at a loss 
to appreciate this argument cf Mr. Dutt. 
Mr. Dutt pointed out that under the Life 
Insurance Emergency Provision Ordi- 
nance (1 of 1956) only the right of 
management was taken away from the 
insurer in respect of the controlled busi- 
ness for the purpose of meeting the rout- 
ine day to day expenditures to be incur- 
red by the insurer. Mr. Dutt referred 
me to S. 7 of the Life Insurance Corpora- 
tion Act and pointed out that as from the 
appointed day, ie.. 1st September, 1956, 
ail the assets and liabilities of the insurer 
appertaining to the controlled business 
vested in the Corporation and such liabi- 
lities were deemed to include all debts, 
liabilities and obligations of whatever 
kind then existing and appertaining to 
the controlled business of the insurer and 
submitted that the liability which the 
Corporation took over from the insurer 
included the liability under the agreement 
in this suit. Mr. Dutt pointed out that 
S. 52-C of the Insurance Act specifically 
gave the Administrator appointed under 
that Act the power to cancel or vary any 
contract or agreement entered into by the 
insurer where the Administrator was 
satisfied that such a contract or agree- 
ment was prejudicial to the interest of the 
policy-holders and that similar power of 
cancellation had not been conferred on 
the Corporation under the Life Insurance 
Corporation Act. It was accordingly 
submitted that as the agreement would 
have been binding on the insurer and as 
the Life Insurance Corporation had not 
been given any power to terminate such 
agreements, the refusal of the Corpora- 
tion to pay the plaintiff in terms of the 
said agreement was not according to law. 
Mr. Dutt submitted further that even if 
the Court came to the opinion that 
S. 40(1) of the Insurance Act applied to 
this case and the payment of the commis- 
sion was barred the plaintiff was still 
entitled to the payment of Rs. 200/- per 
month as allowance and for _ damages from 
being prevented from earning the remu- 
neration by carrying out the terms of the 
agreement. It was further submitted 
that as the agreement was an obligation 
binding on the Insurance Company and 
as such was also an obligation imposed 
on the Corporation, the Corporation was 
not entitled to challenge the existence or 
validity of such an agreement. Mr. Dutt 
referred me to certain passages from 
A. K. Bhattacharjee’s Commentaries on 
the Insurance Act, 1954 Edn. at p. 222 
where the learned author quotes certain 


passages from the "Insurance World”, of 
August 1939 to the following effect: — 

"Prom the wording of S. 40 (1) it will 
appear that soliciting or procuring of in- 
surance business may be a function of 
employer of agents also, for that section 
permits payment of remuneration for 
soliciting or procuring insurance business 
m India; (2) on an insurance agent or a 
person acting on behalf of an insurer 
who for the purpose of insurance busi- 
ness employs insurance agents. 

So, when soliciting or procuring of in- 
surance itself is recognized as a function 
of an employer of agents and at the same 
time the law makes it specifically com- 
pulsory for insurance agents only to take 
out licences it will not be unreasonable 
to conclude that an employer of agents 
is not required by the letter of the law to 
take out a licence for the purpose of soli- 
citing personal business. If this inter- 
pretation stands, an employer of agents 
will be excluded also from the operation 
of S. 40 (1) for the limitation clause does 
not apply to an employer of agents at all.” 
I am afraid, I am unable to accept the 
above proposition. As pointed out by 
Mr. Sen the wording of S. 40 (1) is quite 
clear and it prohibits the payment of any 
remuneration or reward to any person, 
whether by way of commission or other- 
wise. 

10. Mr. Sen, the learned Counsel for 
the defendant Corporation, was equally 
precise and brief in his reply. His main 
contention was that the agreement of 
June 1, 1954 was not a valid and lawful 
agreement and was as such not binding on 
the defendant Corporation. When the 
agreement was entered into with Aryya 
Insurance Company Limited it was not 
and could not be a valid agreement as it 
was hit by the provisions cf Section 40 
(1) and S. 31-A (l)(b) of the Insurance Act. 
The first of these sections prohibits pay- 
ment of any remuneration by way of com- 
mission or otherwise for soliciting or pro- 
curing insurance business in India to any 
person except to an insurance agent or a 
principal, chief or special agent. Such 
prohibition is applicable except in the 
case of the four categories of persons 
mentioned in the section, and the plain- 
tiff’s case clearly is that it was neither an 
insurance agent nor a principal agent nor 
a chief agent nor a special agent of the 
insurance company. This position is 
made quite clear in the correspondence 
and also in the evidence of the plaintiff’s 
witness, Mukherji, in QQ. 126 to 129. Mr. 
Sen also referred to the terras of the said 
agreement and particularly to clause 4 
■which provides for a guarantee, Clause 5 
which provides for remuneration, clause 7 
which provides that the appointment 
would be subject to modification if the 
business procured by the plaintiff is 
found to be unsatisfactory, and clause 8 
which requires the plaintiff to fulfil the 
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quota of business. The conditions to be 
observed by the plaintiff are contained in 
clause 9 and the various sub-clauses of 
that clause make it quite dear that it was 
the plaintiffs organisation which would 
be responsible f or the field workers under 
it, which would secure the initial depo- 
sits from the parties and which would 
also strictly carry out the instructions 
issued by the insurance company from 
time to time. Paragraph 3 of the agree- 
ment also prohibits the plaintiff from 
collecting premium or pledging the credit 
of the insurance company or in any way 
vary the terms of the contract of Insu- 
rance. Mr. Sen submitted that these 
clauses clearly showed that the duties of 
the plaintiff firm under the said agree- 
ment was to procure agents and field 
workers for the purpose of acquiring 
business for the insurance company for 
which the plaintiff was also made respon- 
sible and for collecting premium thereof 
and for these services rendeied the plain- 
tiff firm would be remunerated by way 
of a sum of Rs. 200/- per month and a 
commission of 65 per cent on the amount 
of premium received in the first year pro- 
viding the business secured was not less 
than rupees ten lacs If the payments 
under the agreement to be made by 
Aryya Insurance Company Limited to 
the plaintiff firm were payments by way 
of remuneration or reward lor procuring 
insurance business, then such payments 
were prohibited under Section 40(1) as 
the plaintiff firm was admittedly not one 
of the categories of persons exempted 
from the operation of that section. Mr. 
Sen next pointed out that under the pro- 
visions of Section 31-A (1) (b) no contract 
or agreement could be entered into by an 
insurance company after 1950 employing 
in any capacity any person whose remu- 
neration or any part thereof takes the 
form of commission in respect of the life 
insurance business of the insurer. Under 
the proviso to the aforesaid section the 
prohibition does not apply to the payment 
of commission to a Principal Agent or an 
Insurance Agent In respect of any insu- 
rance business procured by or through 
him. These two sections in Mr. Sen’s 
submission prohibited the Aryya Insu- 
rance Co. Ltd. from making any pay- 
ments to the plaintiff firm in accordance 
with the agreement of June I. 1951 and 
as such, such an agreement could not 
have been a liability within the meaning 
of Section 7 of the Life Insurance Corpo- 
ration Act as contended for by Mr. Dutt. 
Mr. Sen further pointed out that apart 
from the admission of the plaintiff’s wit- 
ness the correspondence disclosed dearly 
shows that this point Was specifically rais- 
ed by the Custodian and the plaintiff’s 
solicitor had categorically denied that the 
plaintiff firm was either an Insurance 
Agent or a Principal Agent or any of the 
other agents mentioned in Section 40, 
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sub-section (1) of the Insurance Act As 
the plaintiff firm is not claiming to be an 
agent of the Aryya Insurance Co. Ltd. 
under any of the provisions of Sec- 
tions 2 (5-A), 2 (10), 2 (15) and 2 (17). it 
is not necessary to consider the provisions 
of the aforesaid sections. Mr. Sen, how- 
ever. pointed out that in most of these 
definitions salaried employees are not to 
be included within the designation of an 
agent of the insurer Mr. Sen also re- 
ferred to the provisions in the Sixth 
Schedule to the Insurance Act to show 
how payments to such agents are to be 
made under the Act. Finally. Mr. Sen 
referred to Section 31-A (4) of the Insu- 
rance Act for the proposition that no 
person has any right either in contract or 
otherwise to compensation for any. loss 
incurred by reason of the operation of 
any of the provisions of that Act Mr. 
Sen submitted that as under the provi- 
sions of the Insurance Act the payment 
of the remuneration under the agreement 
dated June 1. 1954 was proliibited the 
plaintiff firm could not have any cause 
of action in damages against the Corpora- 
tion which was the successor to the in- 
surer. Mr. Sen finally submitted that 
the evidence given by a partner of the 
plaintiff firm shows that the suit is specu- 
lative and that no demands had been 
made on Aryya Insurance Co. Ltd. which 
was in existence at the time the suit was 
filed and it was admitted that neither 
were any enquiries made nor any legal 
advice sought in respect thereof. Mr. 
Sen finally submitted that Issue No. 1 
should be answered against the plaintiff 
and the suit should be dismissed. 

11. I agree with and accept the sub- 
missions made by Mr. Sen. It is quite 
clear that under the agreement dated 
June 1, 1954 the plaintiff firm was being 
employed by the insurance company for 
the purpose of procuring business through 
the employment of agents oi field work- 
ers and the plaintiff was required to 
procure business to the extent of 
Rs. 10,00,000/- for the first year. Further. 
Under the agreement the plaintiff was 
made responsible for the conduct of all 
the field workers under its organisation 
and was directed to secure the deposits 
from the parties in advance along with 
the proposal. The plaintiff firm also 
undertook not to represent any other life 
insurance company nor to divulge any 
of the business secrets of the company. 
These terms leave no doubt in my mind 
that the plaintiff firm was being employ- 
ed by the insurance company for the pur- 
pose of securing business whatever desig- 
nation might have been used for such 
employment. As any payment of remu- 
neration to any person employed for 
securing business except the persons of 
the four categories mentioned in the sec- 
tion is prohibited under Section 40(1) of 
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the Life Insurance Act, the Insurance 
Company was prohibited by the provi- 
sions of the Act from making any pay- 
ment to the plaintiff firm ih terms of the 
said agreement and as there was no legal 
Liability on the insurance company no 
such liability could be binding on the 
defendant Corporation, For the above 
reasons the Issue No. 1 must be answered 
in the negative and against the plaintiff. 
In this view it is not necessary to answer 
Issues Nos. 2 and 3. The suit is accord- 
ingly dismissed with costs. 

Smt dismissed. 


AIR 1970 CALCUTTA 199 (V 57 C 34) 

P. N. MOOKERJEE, A.C.J. AND 
AMIYA KUMAR MOOKERJI. J. 
Jadabendra Nath Mishra. Petitioner v. 
Smt. Manorama Debva, Opposite Party. 

Civil Revn. Case No. 3553 of 1964, D I- 
24-7-1969. 

Civil P. C. (1908), Ss. 148 and 151 — 
Parties to suit fixing by consent time to 
make a deposit and also on default 
failure was to result in a forfeiture — 
No statutory time limit bud down for 
making that deposit — Court has ample 
power to grant relief against such for- 
feiture even without the consent of the 
parties. AIR 1921 Cal 356 (2), Folk; Am 
1968 SC 86, Dist. (Para 5) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 86 (V 55) = 

(1967) 3 SCR 695, Hukum Cliand 
v. Bansilal 4, 5 

(1921) AIR 1921 Cal 356 (2) (V 8) = 

33 Cal LJ 244, Kandarp Nag v. 
Banwari Lai Nag 4, 5, 6 

Rabindra Nath Mitra, M. B. Maffick 
and Binode Bhusan Roy, for Petitioner: 
Swadesh Bhusan Bhunia, for Opposite 
Party. 

P. N. MOOKERJEE, A.CJ.:- This Rule 
was obtained against an order of the 
learned trial Judge, dismissing the peti- 
tioner’s application under Sections 148 
and 151 of the Code of Civil Procedure 
upon the view that, in the circumstances 
of this case, the Court had, as a matter 
of law, no power to extend the time, as 
prayed for in the said application. 

2. Broadly speaking, the relevant facts 
are as follows: The original suit for parti- 
tion was decreed ex parte. Thereafter, the 
present petitioner, who was a _ defendant 
in the said suit, made an application for 
setting aside the said ex parte decree 
under Order 9, Rule 13, of the Code of 
Civil Procedure. This gave rise to the 
Misc. case in question and, in the said 
Misc. case, the parties eventually came 
to terms and filed a petition of compro- 
mise, under which the petitioner was to 
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pay a certain amount within a certain 
time to have the Misc. case allowed and 
the suit restored to file after the setting 
aside of the relative ex paite decree. 
There was also a default clause providing, 
inter alia, that, in case the above pay- 
ment was not made within the specified 
time, the Misc. case would stand dismissed 
and the ex parte decree in question would 
stand affirmed. On account of his ill- 
ness, the petitioner could not make the 
above deposit in time with the result that 
the Misc. case stood dismissed and, ac- 
cordingly, the petitioner made his present 
application under Sections 148 and 151 of 
the Code of Civil Procedure. 

. 3. The opposite party filed his objec- 
tions to the same, both on the merits and 
on the technical ground that the previous 
order, fixing the time-limit for the depo- 
sit in question, was by consent and, ac- 
cordingly, the said time could not be 
extended without consent of parties. The 
Court below has accepted the opposite 
party’s above contention on the point of 
law and appears to have rejected the 
petitioner’s application upon the prelimi- 
nary ground that the time, fixed for de- 
posit of money, as aforesaid, by consent, 
could not be extended except by consent 
of parties, which, obviously, was not 
there in the instant case. The point now 
is whether, apart from consent, the Court 
can, in the instant case, extend the time 
for the deposit in question, provided it is 
satisfied on the merits that there was a 
case for such extension. 

4. On behalf of the petitioner, our 
attention has been drawn to the leading 
decision of this Court, reported in Kan- 
darp Nag v. Banwari Lai Nag, 33 Cal LJ 
244 «= (AIR 1921 Cal 356 (2)). On behalf 
of the opposite party, reference has been 
made to the decision of the Supreme 
Court, reported in Hukumchand v. Bansi- 
lal, AIR 1968 SC 86. We have to consi- 
der now whether the two types of cases 
dealt with by the above two decisions 
are distinct and separate, and, if so, 
within which class the instant case would 
fall. 

5. The case before the Supreme Court 
was one, where there was a statutory 
time-limit, which could not be extended 
by the Court in any event, except by con- 
sent of parties. In the case, reported in 
33 Cal LJ 244= (AIR 1921 Cal 356 (2)), 
there was no such restriction on the time, 
so fixed by consent of parties or on the 
power of the Court, and their Lordships 
held that, as, on the expiry ol the time, 
so fixed, the question of forfeiture arose, 
the Court had ample power, in an appro- 
priate case, to grant relief against for- 
feiture even without the consent of the 
parties. In the instant case, we do not 
find that there was any statutory time 
limit, standing in the way cf the Court 
in adopting the above principle, laid down 
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In the above-cited decision of this Court. 
In our view, the instant case falls within 
the scope of the decision, 33 Cal U 244'=* 
(AIR 1921 Cal 356 (2)) and the decision 
of the Supreme Court, AIR 1968 SC 86, Is 
distinguishable from the present one. 

6. There is. no doubt, that, as a result 
of non-deposit of the money within the 
time, fixed by consent, the petitioner was 
losing a valuable right in respect of im- 
movable property, or, in other words. It 
is a case of forfeiture, in -which relief 
against forfeiture is available from the 
Court under the authority of the above 
decision, 33 Cal U 244- (AIR 1921 Cal 
356 (2)}. 

7. We would, accordingly, make thb 
Rule absolute, set aside the impugned 
order of the Court below and direct that 
the petitioner’s application be considered 
on the merits and be dealt with and dis- 
posed of by the Court below in accord- 
ance with law, in the light of this judg- 
ment, as quickly as possible. 

8. There will be no order for costs In 
this Rule. 


lity between her and him. The transac- 
tion itself was of a simple nature, a bare 
mortgage with no complications any- 
where, The defendant did not at any 
time impeach the mortgages and abode 
by them until she filed her written state- 
ment on the mortgages. 

Held that the defendant had Indepen- 
dent advice at the relevant time and that 
the dispositions were substantially under- 
stood by her and were her mental acts 
as their execution was her physical acts. 

(Para 20) 

The defendant needed money to make 
her allotment viable which she had not 
and her solicitor who was in possession of 
those facts had earned competence to 
give proper advice. (1903) 1 Ch 27, Rel. 
on, (Para 12) 

In the circumstances the advice given 
by him to raise money by mortgaging the 
property, which was in the very hub of 
trade and commerce, was one which a 
competent and honest adviser acting sole- 
ly in her interest would give. AIR 1929 
PC 3, ReL on (Para 12) 


9. Let the records go down as quickly 
as possible. 

10. AMIYA KUMAR MOOKEIUI, J.t 

I agree. 

Petition allowed. 


AIR 1970 CALCUTTA 200 (V 57 C 35) 
BIJAYESH MUKHERJL J. 

life Insurance Corporation of India, 
Plaintiff v. Smt. Nandarani Dassi, Defen- 
dant. 

Suit No. 136 of 1958, D /- 20-8-1969. 

Transfer of Property Act (1882), S. 58 
— Mortgage by purdanashin lady — 
Transaction found to be her spontaneous 
and well-understnod. act — Cannot bn 
disregarded even if she had no indepen- 
dent advice from lawyer — (Contract 
Act (1872), Section 16). 

The defendant, a pardanashin lady, 
executed a mortgage deed, and later a 
deed of further charge, in favour of the 
mortgagee. The property mortgaged wax 
the undivided share of a house which 
had been allotted to her in a suit for 
partition and to separate which and make 
It independent she had to expend money. 
She was advised by a solicitor, who was 
In possession of the full facts and was 
also independent of the mortgagee, to 
raise the money required by the mort- 
gage. Further she was also assisted and 
advised by her husband who was himself 
a pleader both on the occasion of the 
execution of the mortgage and the deed 
of further charge. There was no evi- 
dence to show that there was any undue 
influence by the hu sband or of any h osti- 
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Further the facts of the case establish- 
ed that the two dispositions were the 
spontaneous and well-understood acts of 
the defendant, inevitable in the circum- 
stances in which she found herself placed 
and therefore there was no reason for 
disregarding them even if there was no 
independent advice from a lawyer. AIR 
1929 PC 3. ReL on. (Para 16) 

Law. no doubt, threw a cloak of pro- 
tection round a pardanashin woman such 
as the defendant But then her solicitor 
explained the first mortgage, and the 
mortgagee company's solicitor th e second 
one, her husband having been present on 
each occasion and nothing more was 
needed to prove free and intelligent exe- 
cution of the two instruments by her. 
The doctrinfi at law tbmwios. a. cloak, at 
protection around a pardanashin woman 
should not be pushed to the extreme 
verge so "as to demand the impossible.” 
AIR 1925 PC 204 & (1906) 33 Ind App 80 
(PC) & AIR 1919 PC 24 & AIR 1936 PC 
207 & AIR 1963 SC 1203. ReL on; AIR 
1952 Pat 19, Distinguished.' (Para 17) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 1203 (V 50)= 

1963-1 SCR 456, Mt. Kharbuja 
Kuer v. Jang Bahadur Rai 19 

(1952) AIR 1952 Pat 19 (V 39), 

Amir Alam v. Bibi Salma 18 

(1936) AIR 1936 PC 207 (V 23) = 

63 Ind App 326, Kundan Lai v. 

Mt. Mushrafi Begam 19 

(1929) AIR 1929 PC 3 (V 16) = 1929 
AC 127, Inche Noriah v. Shaikh 
Allie 12, 16 

(1927) AIR 1927 PC 148 (V 14) = 

39 Mad LT 105, Daing Sahara 
Binte Daing Tadaleh v, Chabak 
Binte Zasaliho 15 
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[19255 AIR 1925 PC 204 (V 12)= 

52 Ind App 342, Farid-un-nisa v. 
Mukhtar Ahmad 17 

(1919) AIR 1919 PC 24 (V 6) =46 
Ind App 272 =24 Cal WN 297, 
Sunitibala Debi v. Dhara Sundari 
Debi 19 

(1906) 33 Ind App 86=ILR 33 Cal 
773 (PC), Ismaiil Mussaji Mooker- 
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M. M. Sen and H. M. Dhar, lor Plain- 
tiff; A. K .Guha, for Defendant. 

JUDGMENT: — By this suit raised on 
January 28, 1958, the Life Insurance Cor- 
poration of India (shortened into LIC 
hereafter, as far as possible), prays for a 
decree under Order 34, R. 4 of the Civil 
Procedure Code (5 of 1908) in form No. 
5-A in appendix D in the first schedule 
thereto, on the foot of two mortgages, the 
details whereof are set out below: 


0 . 

2 . 


3. 


Mortgage-deed bearing 
date November 29, 1946 
exhibit A: principal sum Rs. 25,000.00 


Deed of further charge 
bearing date January 
19, 1949, exhibit B: 

principal sum — Rs. 

Annual interest at 7% a 
compound up to Janu- 
ary 27, 1958, minus cre- 
dit of sums received 
towards interest — Rs. 


5,000.00 


20,247.71 


4. Total 


— Rs. 50,247.71 


2. The mortgagor is the sole defendant , 
to this suit, Smt. Nandorani Dassi qua 
trustee to the estate of late Modhoo Soo- 
den Sain, her father-in-law.. . The pro- 
perty mortgaged is the divided 4/21st 
share in the then 116 Cotton Street, now 
numbered as "114/IB”, and admeasuring 
1 cottah 14 chittacks and 3 square feet. 
The mortgagee is India Provident Com- 
pany, Ltd., the statutory successor of 
which is LIC, the present plaintiff. 


3. The pleas, Nandorani, the defen- 
dant, resists the suit with, are — 

One, she had not received the full con- 
sideration money for either of the two 
mortgages. . , ... 

Two, a pardanashin lady, .with little 
education, she had had no independent 
advice ever. „ „ , , 

Three, she never fully understood the 
Import or effect of the two mortgages. 

4. The issues raised at the tiial are: 

1. Did the India Provident Co., Ltd., 

the predecessor in interest of the present 
plaintiff, Life Insurance Corporation of 
India, advance to the defendant a sum 
aggregating Rs. 30,0002 


2. Had the defendant independent ad- 
vice at the relevant time? 

3. Was the disposition evinced by the 
two -mortgages — one dated November 29, 
1946, and another dated January 19, 1949 
1 — substantially understood by her, and 
her mental act, as the execution thereof 
was her physical act, if that? 

4. What reliefs, if any, is the pl aintiff 
entitled to? 

5-10. To the first issue first. Evidence 
is overwhelming that Nandorani did 
receive Rs. 30,000 in fulL [After discuss- 
ing the evidence his Lordship continued.] 

11. So, nothing shakes the authentic 
evidence led on behalf of LIC to prove 
payment of Rs. 30,000 in full by the mort- 
gagee company to Nandorani It is, I 
hold, evidence of standing. And I find 
the first issue against Nandorani the sole 
defendant. 

12. The second and the third issues are 
taken together, as the facts they traverse 
run into one another. At the time of the 
first mortgage, Nandorani’s solicitor, Mr. 
H N. Sen, was there to advise her and 
to protect her interest. Her husband 
Moti Lall, a pleader too, was there as 
well. What better advice and legal ad- 
vice at that, could she have at that point 
of time? It was so independent advice 
too. The solicitor who was advising so, 
in regard to a simple mortgage transac- 
tion, was not in any way dependent on 
the mortgagee company, taking the mort- 
gage, and represented by a separate and 
independent solicitor of its own, namely, 
Mr. N. K. Roy. More, such a one, Mir. 
H. N. Sen, in possession of full facts, was 
giving real advice, and not sham advice. 
And how simple were the facts he was in 
possession of ! The 4/21st undivided 
share in the then 116 Cotton Street was to 
be partitioned in view of the allotment 
made to Nandorani by the Commissioner 
of partition in a partition suit of this 
Court: Suit No. 1152 of 1909. Unless it 
was partitioned so. it could not be made 
separate and independent and, therefore, 
viable, just what the recitals in the first 
mortgage-deed bear: 

"And whereas by the Return the 

Commissioner of Partition directed the 
mortgagor to do certain things mentioned 

in the Return in order to make her 

lot separate and independent ” 

That would certainly require money to 
be expended, the more so, because, to 
quote a little more from the recitals: — 

" pending the final confirmation 

of the said Return the said Mortgagor did 
by an order dated the 22nd day of June 
1944 made in the said suit take possession 

of the 4/21 part or share ” 

in the then 116 Cotton Street. Sure 
enough, the mortgagor could not lie by 
in such a situation at the peril of the 
very allotment made to her . and taken 
possession of by her. Money she did 



A. LB. 


202 Cal. [Prs. 12-16] life Ins. Corpn. v. Nandarani (B. Mukherji J.) 


need, but apparently she had not Placed 
in possession of such facts. Solicitor H. N. 
Sen earned competence to give proper 
advice: (1) Wright v. Carter, (1903) 1 Ch 
27=72 LJ Ch 138=51 WR 196. And what 
advice would a competent and honest 
adviser give in the circumstances save 
the advice of raising money by mortgage 
of such valuable property in the very 
hub of trade and commerce in Calcutta — 
a notorious fact I take judicial notice of? 
Nandorani's solicitor. Mr H. N. Sen, did 
no more. And the test Is just that, as 
laid down bv Lord Hailsham, L.C., in 
(2) Inche Noriah v. Shaikh Allie. 1929 AC 
127= AIR 1929 PC 3: the advice must 
be such as a competent and honest ad- 
viser would give acting solely in the 
interest of the donor (here the mort- 
gagor). 


13. Once the first and main mortgage 
of November 29, 1946. stands on the basis 
of honest and competent advice given by 
Solicitor H. N. Sen, Nandorani’s own 
solicitor, it is futile to make a point of 
further payments of Rs. 10,000 having 
been made bv the mortgagee company 
and received by Nandorani on four sub- 
sequent dates: June ll. November 22, 
December 20. 1947. as also February 4. 
1948. according to the very terms of the 
instrument of mortgage (quoted in para- 
graph 5). In absence of Mr H N Sen, but 
in presence of Moti L all Sain. Nandorani’s 
husband, than whom she had no greater 
well-wisher. 


14. The same consideration applies 
routatis mutandis to the execution of the 
deed of further charge, a little more than 
two years after the execution ol the first 
one. Once the great deed stands, the 
Gmail deed, some two years later, follows 
as a matter of course, and that too Nando- 
rani not fending for herself, but befriend- 
ed by none else than her husband Mot! 
Lall on this occasion as well. Then, there 
is Nandorani's letter bearing date Febru- 
ary 3. 1948, exhibit J. to the address of 
Mr. N. K. Roy. the mortgagee company’s 
solicitor, requesting a loan of another 
sum of Rs. 5,000, as Rs. 25.003 taken al- 
ready had been expended, because "owing 
to the abnormal rise in charges of labour 
and materials, the cost of repairs, addi- 
tions and alterations is much exceeding** 
the estimated amount. The result of the 
partition suit having been what it is, 
repairs, additions and alterations there 
had to be as of necessity. I find, there- 
fore, a ring of truth in this letter of 
Nandorani And the further deed of 
charge cannot go down on a consideration 
as this: that she had no independent ad- 
vice. 

15. I have so long proceeded on the 
footing that independent advice is essen- 
tial Even then the two instruments of 
mortgage stand. But here I see circum- 
stances which establish the fact that both 


the Instruments are the spontaneous and 
well understood acts of Nandorani Such 
circumstances are — 

(i) There was then absolute necessity 
for money, and not an inconsiderable sum 
at that, though small enough compared 
to the value of the valuable property In 
the heart of the town of Calcutta, follow- 
ing the return of the partition Commis- 
sioner. so as to make the allotment to 
Nandorani viable. In absence of which 
the allotment so made would go to pieces. 

(ii) What bulks large is the simple 
nature of the transactions: bare mort- 
gages with complications nowhere, which 
a woman of Nandorani’s type, operating a 
banking account, could and did under- 
stand well enough, the Bengali equivalent 
of a mortgage: "Bandaki" being a com- 
mon word, understood by almost all, 
males and females, no matter what their 
education Is, nothing to say of one like 
Nandorani 

(iii) Nandorani did not Impeach, but 
abode by the two mortgages over the 
years ever since their execution in 1946 
and 1949 until the filing of her written 
statement on September 1, 1958. 

(iv) Such delay, coupled with payment 
of interest over the years too. brings out 
in bold relief her true intention that she 
stood by the mortgages all along, acknow- 
ledging thereby that she executed them 
in full understanding of what they were: 
(3) Wright v. Vanderplank, (1856) 8 De G. 
M & G 133, (delay of ten years after exe- 
cution of the gift), (4) Allcard v. Skinner, 
(1888) 36 Ch D 145, (six years' delay in 
revoking a grant to the sisterhood), and 
(5) Daing Sahara Binte Daing Tadaleh v. 
Chabak Binte Lasaliho, AIR 1927 PC 148, 
(only three years’ delay alter execution 
of the gift). 

(v) Such rule, with regard to mort- 
gages. must necessarily be far less strin- 
gent than the rule with regard to gifts, 
the outlook in one being different from 
that in the other. In the case of a mort- 
gage, there is quid pro quo: property 
placed by one as security and money lent 
by another on such security. A gift, 
however, is a one-way affair only. So, 
the long delay I see here counts all the 
more against Nandorani 

(vil No undue influence by Moti LaR 
upon Nandorani nor any hostility between 
the two is either alleged or seen. Nando- 
rani’s evidence that she signed blank 
papers being plainly untrue. 

16. And once it Is established, as it Is 
established in the case on hand, that the 
two mortgages are the spontaneous and 
well-understood acts of Nandotcpi, Inevi- 
table indeed in the circumstances then 
prevalent, there i3 no reason for disre- 
garding them, merely because there is no 
independent advice from a lawsen just 
the law laid down in the (2) Indie Noriah 
case, 1929 AC 127 -AIR 1929 PC 3 (supm) 
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in the case of a gift — a law which applies 
a fortiori to the case of a mortgage. 

17. Even in the case Mr. Guha cites, — 
Mr. Sen appearing for the plaintiff LIC 
cites it too, — (6) Farid-un-nisa v. Mukh- 
tar Ahmad, 52 Ind App 342= AIR 1925 
PC 204, Lord Sumner, relying on an ear- 
lier authority, says: — 

"Independent legal advice is not in it- 
self essential.” 

But what Mr. Guha relies upon for in 
this case is that the actual import of the 
wakfnama executed by Farid-un-nisa was 
not brought home to her. So it went 
down. Can that however be said of 
Nandorani upon the whole of the evi- 
dence? Let it be remembered that the 
wakfnama, presented to Faria-un-nisa 
for execution was substantially different 
from that she had set her mind upon. It 
is impossible to say so, as Mr. Sen rightly 
contends, of Nandorani She, the whole of 
the evidence completely satisfies me, had 
intended to execute two plain mortgage- 
deeds. And she executed iust that: two 
mortgage-deeds. No variation between 
what she had intended and what she exe- 
cuted in fact is seen here. Indeed, the 
first mortgage was explained to her by 
her solicitor. Mr. EL N. Sen, and the 
second by the mortgagee company’s soli- 
citor, Mr. N. K. Roy. A mortgage is a 
mortgage, with no complexity of the dis- 
position, as in the wakfnama, and with 
little unfamiliarity anywhere. More, her 
husband — and who could look to her 
interest more? — was there when the in- 
struments were so explained. Law, no 
doubt, throws a cloak of protection round 
a pardanashin woman as Nandorani is. 
The cloak here is all the greater, as the 
instruments of mortgage are in the Eng- 
lish language which she does not know. 
She can only sign her name in English. 
Even then her solicitor explained the 
first mortgage, and the mortgagee com- 
pany’s solicitor the second one, her hus- 
band having been present on each occa- 
sion. So, what more is needed to prove 
free and intelligent execution of the two 
instruments by her? Let not the doctrine 
of. law throwing a cloak of protection 
around a pardanashin woman be pushed 
to the extreme verge so "as to demand 
the impossible”, as Lord Sumner puts it 
in the (6) Farid-un-nisa case, 52 Ind App 
342=AIR 1925 PC 204 (supra]. 

18. Only another case Mr. Guha relies 
upon: (7) Amir Alam v. Bibi _ Salma, a 
Bench decision of the Patna High Court, 
reported in AIR 1952 Pat 19. The facts 
in this case are so extraordinary that free 
and intelligent execution of the three im- 
pugned deeds by Ayesha, about sixty 
years of age, in favour of her brother’s 
son, an orphan, she had taken charge of, 
when he was a lad of four only, was re- 
garded as out of the question. That 
nephew, when come of age, looked after 


his aunt Ayesha’s affairs. So, there 
grew a fiduciary relationship between the 
two. More, the reading and explaining 
of the impugned documents left every- 
thing to be desired. No near relation of 
Ayesha, blind at the time, present then, 
except this nephew; non-examination of 
the scribes who explained the documents 
to her; mere students explaining the docu- 
ments on two _ occasions; one competent 
person explaining on one occasion, but it 
being doubtful whether the woman to 
whom he had so explained was Ayesha or 
not; conduct of Ayesha so inconsistent 
with the deeds bv which she had parted 
with all her immoveable property: — such 
are the features in the (7) Amir Alam 
case, AIR 1952 Pat 19, nothing like which 
can be predicated of Nandorani. So, it 
appears to be an irrelevant citation which 
cannot reach the case on hand. 

19. Mr. Sen, on the other hand, cites 
four authorities which I review, one by 
one. (8) Ismail Mussajee Mookerdam v. 
Hafiz Boo, (1906) 33 Ind App 86 (PC), is 
a case where the son, with whom, for 
whose antecedents, his mother was on 
terms of bitter hostility, failed to set 
aside the transfers made by the mother 
in favour of her daughter, to the total 
exclusion of her suing son, her dementia 
having not been proved, and undue in- 
fluence of the daughter over her mother 
having neither been alleged nor investi- 
gated nor proved. Just so is here, about 
the undue influence of Moti Lall over 
his wife Nandorani. (9) Sunitibala L>ebi 
v. Dhara Sundari Debi, (1919) 46 Ind App 
272=24 Cal WN 297, is a case, the ratio 
of which, in so far as it is material for 
the case on hand, is that it is not neces- 
sary to prove a Hindu pardanashin lady 
understanding each detail of the- compro- 
mise giving rise to a mortgage executed 
by her, and that it is sufficient to prove 
her understanding the general result of 
the compromise, with the aid of people, 
disinterested and competent, to give her 
advice. Here Solicitor H. N. Sen and 
Moti Lall fall pre-eminently under that 
class. (10) Kundan Lai v. Mt. Mushrafi 
Begam, (1936) 63 Ind App 326 = (AIR 
1936 PC 207), reveals that an illiterate 
pardanashin wife executed a mortgage- 
deed mainly to discharge her husband’s 
debt. And that having been found upon 
evidence, it was held that the law should 
not be so interpreted as to make it im- 
possible for a pardanashin wife to give 
security for her husband’s benefit, for, 
that would be converting a principle of 
protection into a disability. In case on 
hand, the facts appear to be so much the 
stronger. Nandorani executed the mort- 
gages for malting the allotment to her 
viable for the benefit of all— her husband, 
children and children’s children including 
herself. It is not difficult to imagine what 
would have befallen to her allotment if 
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she had not made it separate and indepen- 
dent in terms of the directive of the com- 
missioner for partition. And she could not 
have done so, but for the loans raised. So, 
let not the cloak of protection, which 
Nandorani can certainly avail of, degene- 
rate, upon all I see here as to free and in- 
telligent execution by her of the two 
mortgage-deeds, into taboo of disability. 
And if it be regarded that the mortgages 
were for the benefit of Moti Lall alone, one 
who used to run into periodic insolvency, 
as is Mr. Guha's contention, even then they 
cannot go down, so long as Nandorani’s 
free and intelligent execution is there — and 
it is there. In (11) Mt. Kharbuja Kuer v. 
Jang Bahadur Rai, AIR 1963 SC 1203, Is 
emphasized the burden of proof, resting on 
tlie person who seeks to sustain a transac- 
tion entered into with a pardanashin lady, 
no less such burden being discharged by 
proof of the document being explained to 
her and also by other evidence, direct and 
circumstantial, so as to show that she un- 
derstood it. That is just what X see here 
upon evidence. The burden of proof on 
L. L C. has amply been discharged by the 
direct evidence of Majumdar and so many 
circumstances discussed already. 

20. L therefore, find issues 2 and 3 in 
favour of L. L C. and against Nandorani 
2L The fourth issue — the general one 
—on reliefs remains. The only finding it 
merits is that the plain tiff LIC Is entitled 
to reliefs it prays the Court for. save that 
payments made by the defendant Nan- 
dorani since the Institution of this suit be 
deducted from the total claim made 
22. In the result, there must be Judg- 
ment for the plaintiff for Rs. 50.247.71 
paise minus _ such amounts paid by the 
defendant since the institution of this 
suit, and that too in terms of prayers (a) 
and (e) of the plaint. No interest from 
the date of the suit. Decretal dues so 
calculated to be paid within six months 
from today. 

Suit decreed. 


AIR 1970 CALCUTTA 204 (V 57 C 3S) 
T. K_ BASU, J. 

Messrs. Gordhandas Jerambhai and 
others. Petitioners v. The Assistant Col- 
lector of Customs and others. Respondents. 

Matter No. 633 of 1967, D /- 27-1-1969. 

Foreign Exchange Regulation Act (1947), 
S. 12 (1) — Submission of declaration in 
terms of S. 12 (1) — Amounts to sufficient 
compliance with provisions thereof even if 
particulars in declaration are incorrect — 
Show cause notice for contravention of 
section is without jurisdiction. 

The submission of a declaration in terms 
of Section 12 (1) of the Act is sufficient 

IM/IM/E151/69/SNV/D 


compliance with the provisions thereof. 
If there are incorrect particulars with 
regard to the full export value of the 
goods or other details as shown in the 
declaration, the exporter might be liable 
for action under other provisions of the 
Act or the Rules made thereunder. But 
if, in fact, the declaration has been sub- 
mitted, it cannot be said that there has 
been any contravention of Section 12 (1). 
Consequently, show cause notice issued by 
Customs authorities for contravention of 
Section 12 (1) in such case, is without 
jurisdiction and the authorities can be 
restrained by a writ from continuing the 
proceeding on the basis of such notice. 
Union of India v. M/s. Sreeram Durga- 
prosad (P) Ltd., 1969-1 SCC 91 & AIR 
1962 SC 1893, Foil; Matter No. 455 of 
1967. D/- 31-7-1967 (Cal) & AIR 1961 Cal 
616, Disting. 

(Para 2) 

Cases Referred: Chronological Paras 

(1968) Civil Appeal Nos. 45-49 of 
1968. D/- 19-11-1968 «=» 1969-1 SCC 
91, Union of India v. M/s. Sreeram 
Durgaprosad (P.) Ltd. 2 

(1967) Matter No. 455 of 1967. D /- 
31-7-1967 (Cal), Orissa Mineral 
Development Co. Ltd. v. Asst, 
Collector of Customs 4 

(1962) AIR 1962 SC 1893 (V 49) - 
(1963) 3 SCR 338. East India Com- 
mercial Co. Ltd. Calcutta v. Col- 
lector of Customs, Calcutta 5. 8 

(1961) AIR 1961 Cal 616 (V 48) « 
Matter No. 169 of 1959 - 1961 (2) 

Cri U 635, Lakshmlnarayan 
Ramniwas v. Collector of Customs 6 

G. P. Kar, for Respondents. 

ORDER: — In this case the petitioner 
challenges three notices dated the 25th 
October, 1967 Issued on petitioners Nos. 1, 
2 and 3 respectively by the Assistant Col- 
lector of Customs for Export Department, 
Customs House, Calcutta, asking the peti- 
tioner to show cause why certain bales of 
Hessian and Tarpaulin doth meant for 
export to Czechoslovakia should not be 
confiscated Under the provisions of Sec- 
tion 113 (d) of the Customs Act, 1962. The 
substance of the allegations in the notice 
to show cause is that the petitioner had 
in the declaration filed under the provi- 
sions of Section 12 (1) of the Foreign Ex- 
change Regulation Act, 1947 (hereinafter 
referred to as the Act) shown as the 
destination of the goods various countries 
in Eastern Europe where the goods to be 
exported were, in fact, meant for different 
countries In Western Europe. It is alleg" 
ed that the petitioner has thereby con- 
travened the provisions of Section 12 (1) 
of the Act read with Sections 23-A and 
23-B thereof. 

2, Reliance Is placed on behalf of the 
petitioner on an unreported decision of the 
Supreme Court in the case of Union of 
India v. M/s. Sreeram Durgaprosad (P) 
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Ltd. in which the majority judgment was 
delivered by Hegde, J. on behalf of the 
Supreme Court on 19-11-1968. It was 
held in that case that the submission of a 
declaration in terms of Section 12 (1) of 
the Act was sufficient compliance with 
the provisions thereof. If there are in- 
correct particulars with regard to the full 
export value of the goods or other details 
as_ shown in the declaration, the exporter 
might _ be liable for action under other 
provisions of the Act or the Rules made 
thereunder. But if, in fact, the declara- 
tion has been submitted, it cannot be held 
that there has been any contravention of 
S. 12 (1) of the Act. It was held in that 
case, on an interpretation of the scheme 
of the Act that, in so far as the Customs 
authorities are concerned, all they have 
to see is that no goods are exported with- 
out furnishing the declaration prescribed 
in Section 12 (1) of the Act. Once that 
stage is passed, the rest of the matter is 
left in the hands of the Reserve Bank 
and the Director of Enforcement. 

3. Admittedly, a declaration under Sec- 
tion 12 (1) of the Act has been submitted 
in the present case. In the circumstances, 
it must be held that the petitioner cannot 
be charged with any violation of the pro- 
visions of Section 12 (1) of the Act. 

4. Mr. G. P. Kar appearing on behalf 
of the respondents contended that the ap- 
plication is premature and that I should 
not interfere at this stage. In support of 
this argument, he relied on an unreported 
decision of B. C. Mitra, J.. D/- 31-7-1967 
in the case of the Orissa Mineral Develop- 
ment Co. Ltd. v. Assistant Collector of 
Customs, Matter No. 455 of 1967 (Cal). In 
that case it was held that if the Customs 
authorities had, in the facts of a case, 
jurisdiction to issue the notice to show 
cause, the High Court should not inter- 
fere before the adjudication is completed 
by the Customs authorities. 

5. In my view, this proposition of law 
cannot be disputed. It has, however, been 
laid down by the Supreme Court in the 
case of East India Commercial Co. Ltd, 
Calcutta v. Collector of Customs, Calcutta, 
reported in AIR 1962 SC 1893 that where 
an inferior Tribunal is continuing with a 
proceeding which is without jurisdiction, 
a Writ of Prohibition will lie restraining 
the Tribunal from so continuing to proce- 
ed. In paragraph 27 of the Report at 
page 1903 Subba Rao, J, observed as 
follows: — 

"The respondent proposed to take ac- 
tion under Section 167 (8) of the Sea 
Customs Act, read with Section 3 (2) of 
the Act. It cannot be denied that the 
proceedings under the said section are 
quasi-judicial in nature. Whether a 
statute provides for a notice or not, it is 
Incumbent upon the respondent to issue 
notice to the appellants disclosing the cir- 
cumstances under which proceedings are 


sought to be initiated against them. Any 
proceedings taken without such notice 
would be against the principles of natural 
justice. In the present case, in our view, 
the respondent rightly issued such a notice 
wherein specific acts constituting contra- 
vention of the provisions of the Act for 
which action was to be initiated were 
clearly mentioned. Assuming that a notice 
could be laconic, in the present case it 
was a speaking one clearly specifying the 
alleged act of contravention. If on a read- 
ing of the said notice, it is manifest that 
on the assumption that the facts alleged 
or allegations made therein were true, 
none of the _ conditions laid down in the 
specified sections was contravened, the res- 
pondent would have no jurisdiction to 
initiate proceedings pursuant to that 
notice. To state it differently, if on a true 
construction of the provisions of the said 
two sections the respondent has no juris- 
diction to initiate proceedings or make an 
inquiry under the said sections in respect 
of certain acts alleged to have been done 
by the appellants, the respondent can cer- 
tainly be prohibited from proceeding with 
the same”. 

6. Mr. Kar in this connection also drew 
my attention to an unreported decision of 
this Court in the case of Laxminarayan 
Ramniwas v. Collector of Customs Matter 
No. 169 of 1959 = (Since Reported in AIR 
1961 Cal 616). In that case Sinha, J. (as 
he then was) observed as follows: — 

"Shortly put, Mr. Deb’s argument is that 
his clients had a valid import license for 
49.817 tons which had been imported ex. 
ss. 'Eastern Maid’ and assuming that the 
value had been mis-declared, it could not 
come within the purview of Section 167 
(8), although it might come under Sec- 
tion 167 (37) (c) i.e. misstatement in the 
bill of entry in regard to value. In other 
words, he says that under no circums- 
tances could the goods be said to have 
been imported in contravention of law, 
because there was valid license. In my 
opinion, although the matter is an argua- 
ble one, it is by no means free from doubt. 
It is true that the import license was for 
a very much larger quantity that the 
goods imported in this particular con- 
signment. But the clearance permit that 
was taken out showed the weight of the 
goods and its value. If it is now found 
that the actual goods are not as described 
but are goods worth much more, there is 
ground for an investigation, to find out 
whether the goods that have been import- 
ed are in accordance with the license. _ I 
am unable to hold that where a permis- 
sion is given to import a certain quantity 
of goods of a certain value, it necessarily 
permits the importation of the goods of 
the same weight for a value, much in 
excess. Upon this point, it is not neces- 
sary for me to come to a final conclusion. 
The Customs Authorities, and the Assis- 
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tant Collector of Customs who has issued 
this show-cause notice, has jurisdiction to 
deal with this point and decide it. He has 
merely issued a show-cause notice, and 
asked for an explanation. The petitioner 
may take the objections which he has 
taken before me, and such objections will 
be decided according to law. I do not see 
how it can be said that the Assistant Col- 
lector of Customs has no jurisdiction to 
deal with the matter It is true that if a 
judicial tribunal attempts to deal with a 
matter which it has no jurisdiction to deal 
with, then the writ Court may intervene. 
But that signifies an initial lack of juris- 
diction, which must be patent on the face 
of the proceedings. It would be absurd 
to hold that immediately upon the tri- 
bunal issuing a show-cause notice the im- 
porter can come to this Court, to have 
the merits of the case investigated. In 
that event, this Court will have to go into 
the merits of each and every show-cause 
notice issued by the customs authorities. 
Mr. Deb, however, argues that upon the 
facts stated in the show-cause notice it- 
self, it appears that the conclusion must 
inevitably be that no offence has been 
committed under Section 167 (8). Firstly 
I do not at present agree with that pro- 
position. for reasons stated above. Se- 
condly, that does not mean that the As- 
sistant Collector of Customs has no juris- 
diction to decide the point.” 

7. It will appear from the above ob- 
servations that, since it was held in the 
facts of that case that the Customs autho- 
rities had jurisdiction to decide the ques- 
tion involved, the High Court did not 
choose to interfere at the stage of the 
issue of a notice to show cause. As I have 
indicated above, this proposition of law 
cannot be disputed. 

8. In the facts of the present case, 
however, even if all the allegations in the 
notice to show cause be assumed to be 
true and correct, they do not disclose any 
contravention of Section 12 (1) of the Act 
in view of the decision of the Supreme 
Court mentioned above. In that view of 
the matter, it must be held on the prin- 
ciples enunciated by the Supreme Court 
In East India Commercial Co's case. AIR 
1962 SC 1893 _that the notice In this case 
is entirely without jurisdiction and the 
respondents should be restrained by a 
Writ of Prohibition from continuing the 
Proceedings on the baas of the said notice. 
The contentions of Mr. Kar on this point 
must, therefore, be rejected. 

9. In the result, this application must 
succeed and the Rule must be made ab- 
solute. There will be a writ in the nature 
of Mandamus directing the respondents to 
recall, cancel and withdraw the three 
notices dated the 25th October, 1967 and 
a Writ in the nature of Prohibition res- 
training the respondents from giving any 
effect to or taking any steps pursuant to 
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the said three notices. The respondents 
would however, be at liberty to proceed 
according to law. 

10. There will be no order as to costs. 

Petition allowed. 


AIR 1970 CALCUTTA 206 (V 57 C 37) 
P. N. MOOKERJEE. ACTG,. C. J. AND 
AMIYA KUMAR MOOKERJI, J. 

M/s. Rai Mohan Das and others. Peti- 
tioners v. Union of India, Opposite Parties, 

Civil Revn. Case No. 3506 o£ 1964, D /- 
24-7-1969. 

(A) Civil P. C. (1908), S. 48 — Execu- 
tion though started more than 12 years 
before still continuing — Pica of bar 
under section is not sustainable as there 
is no question of fresh execution in the 
case — (Limitation Act (19C3), Art. 136). 

(Para 2) 

(B) Bengal Public Demands Recovery 
Act (3 of 1913), S. 53 — Objection that 
certificate holder has made excess claim 
— Certificate Court is bound to decide 
the question. 

If the certificate holder has Included, 
within its claim, amounts payable to other 
parties it is the duty of the Certificate 
Court to determine the certificate debtor’s 
objedon that the certificate-holder was 
not entitled to the full amount, claimed 
under the certificate even if this objection 
was not raised by the certificate officer 
and. therefore, he had no occasion to deter- 
mine the same and the point was also not 
taken in the other proceedings, prior to 
the matter coming up before the Board of 
Revenue and there was no occasion for the 
tribunals concerned to consider this aspect 
of the matter when the matter is raised 
before the Board of Revenue and there 
appeared to be some prima facie ground in 
support of the certificate-debtors’ objec- 
tion there is no reason why this question 
should not be determined. (Para 3) 

Sukumar Mitra and Probodh Kumar 
Dasgupta. for Petitioners; Manasnath Roy, 
for Opposite Party No. 1, 

P. N. MOOKERJEE, Ag. C. J.: — This 
Rule was obtained bv the petitioners 
against an order of the Board of Revenue, 
rejecting their contention that the instant 
certificate was barred by limitation and, 
further, that the claim under it, so far 
as the certificate-holder is concerned, was 
an excess claim. 

2. The question of limitation was raised 
under Section 48 of the Code of Civil Pro- 
cedure the allegation being that more 
than 12 years had passed from the filing 
of the certificate and no execution is per- 
missible of the same any longer. On this 
point the derision must go against the 
petitioners, as it appears that the exccu- 
IM/JM/E520/69/MKS/P 
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tion case, which appears to have been 
started more than 12 years ago, is still 
continuing. There is no question of fresh 
execution and, accordingly, the plea of 
bar under Section 48 of the Code of Civil 
Procedure, even if it is otherwise availa- 
ble, cannot be accepted. On this ground, 
we overrule the petitioners’ above conten- 
tion. 

3. As to the second contention, how- 
ever, namely, that in the instant case the 
dues claimed in the certificate were not 
dues to the certificate-holder alone but to 
another party, namely, the Government of 
Pakistan, as well, that, obviously, requires 
consideration before disposal of the present 
proceedings. The view of the Hon’ble 
Member, Board of Revenue, that this is not 
a question, which can be raised in a certi- 
ficate proceeding, does not appear to us 
to be tenable. If the certificate holder 
has included, within its claim, amounts 
payable to other parties, it is the duty of 
the Certificate Court to determine the 
certificate debtor’s objection that the certi- 
ficate-holder was not entitled to the full 
amount, claimed under the certificate. It 
is true that this objection was not raised 
by the certificate officer and, therefore, he 
had no occasion to determine the same. 
It is also true that, in the other proceed- 
ings, prior to the matter coming up before 
the Board of Revenue, this point was not 
taken and there was no occasion for the 
tribunals concerned to consider this aspect 
of the matter; but when the matter was 
raised before the Board of Revenue and 
there appeared to be some prima facie 
ground in support of the certificate- 
debtors’ objection there is no reason why 
this question should not be determined. 
We, accordingly, accept the petitioners’ 
contention that the extent of the claim 
allowable to the certificate-holder, namely, 
the Union of India, in the present pro- 
ceedings, should be determined before the 
instant proceedings are disposed of. For 
that purpose, the matter should go back 
to the Certificate Officer for further con- 
sideration, the point of limitation, raised 
by the certificate-debtors-petitioners being 
rejected. 

4. In the above view, we make this 
Rule absolute, set aside the impugned 
order of the Board of Revenue and direct 
that the case be remitted to the Certificate 
Officer for determination of the question 
as to how much, if any, out of the certi- 
ficate in question, is realisable by the 
Union of India. That will be the only 
point to be decided by the Certificate 
Officer on this remand and, upon such 
determination, he will finally dispose of 
the matter in accordance with law. 

5. There will be no order as to costs 
in this Rule. 

6. Let the security, already furnished 
by the certificate-debtors, continue until 
the disposal of the instant proceeding. 


7. Let the records go down as quickly 
as possible. 

8. AMIYA KUMAR MOOKERJI, J. 

I agree. 

Rule made absolute. 


AIR 1970 CALCUTTA 207 (V 57 C 38) 
A. K. SINHA, J. 

_ Nitish Ranjan Das and another. Peti- 
tioners v. University of Calcutta and 
others, Respondents. 

C. R. Nos. 320 and 405 (w) of 1964. D/- 
27-8-1968. ' ' 

(A) Constitution of India, Art. 226 — 
Natural justice — Enquiry by University 

— Examinees alleged to have copied ans- 
wers at examination — Particular rule or 
names of students from whose answer 
books answers were copied not disclosed 
•— Examinees appearing before sub-com- 
mittee as asked but not demanding further 
or better particulars — Held, though Civil 
Procedure Code was not applicable to such 
proceeding, principle was same and in ab- 
sence of specific rule as to framing of 
charge examinees were entitled to ask for 
further or better particulars — Failure to 
disclose particular rule or names of stu- 
dents would not constitute violation of 
principles of natural justice in the sense 
that by such vagueness examinees were 
denied of reasonable opportunity either to 
make representation against charges or of 
any hearing in matter — (Education — 
Enquiries by University authorities) — 
(Civil P. C. (1908), O. 6, R. 5). (Para 6) 

(B) Constitution of India, Art. 226 — 
Enquiry by sub-committee of Examina- 
tion Board — Copying at examination — 
Reid, High Court could not look into 
answer and examine adequacy or suf- 
ficiency of evidence which led sub-com- 
mittee to come to one conclusion or other. 

(Para 10) 

(C) Constitution of India, Art. 226 — 
Enquiry by sub-committee of Examination 
Board of University — Charge of copying 
at examination — Enquiry committee must 
proceed quasi judicially and submit report 
with its findings to university authorities 

— Punishing examinee without such find- 
ings would offend principles of natural 
justice (Education — University examina- 
tion — Charge of copying at examination 
— - Procedure to be adopted by Enquiry 
Committee). 

It cannot be denied that the practice 
of adopting unfair means in the examina- 
tion by -the students is a serious problem 
facing the University Authorities. While 
on the one hand, such charges if esta- 
blished show a mental degeneration of the 
boys to' get through the examination by 
means fair or foul, on the other hand, 

JM/BN/E644/69/RSK/D 
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these charges, if not properly reported 
against or established on findings with 
reasons of the concerned Authorities 
impose a serious check on the future 
career of these boys. So, in order to cope 
effectively with such a dual situation, the 
Enquiry Committee must have a quasi- 
judicial approach to the entire matter in 
controversy before it which demands that 
not only reasonable opportunity should be 
given to the students concerned to defend 
themselves hut a report with its findings 
on. facts must he submitted before the 
University Authorities, so that they may 
pass appropriate orders on conclusions 
based on such findings made by such 
Committee. Punishing a person without 
such findings is, clearly, opposed to funda- 
mental concept of justice and runs counter 
to all principles of judicial procedure. 

(Para 11) 

Where the sub-committee appointed by 
Examination Board did not submit a re- 
port with its findings on facts to Examina- 
tion Board but merely recommended for 
cancellation of the examination of the dif- 
ferent groups of students from different 
sections it was held that it was impossible 
to conclude that there was any evidence 
either direct or substantial to justify the 
conclusion that might be reached by the 
Examination Board in cancelling the ex- 
amination. In absence of proper report 
with the findings of the sub-committee the 
order cancelling the examination of the 
petitioners could not be sustained as valid. 
Even assuming that in the instant case, 
whether or not the principle of natural 
Justice was complied with. It however, 
mvolved at best a disputed question of 
fact. The absence of report with the 
findings of the sub-committee would ren- 
der order cancelling examination invalid. 
(1952) 58 Cal WN 730 (SB). Ref. 

_ „ . . . (Paras 14, 15) 

(D) Constitution of India, Art. 226 — 
^Vm-sYwiix of iart — TVigh ConTfc cannot 
enquire into — University rules requiring 
that enquiry committee must submit re- 
port with it? findings — In absence of 
such findings report cannot be supple- 
mented by stating certain facts on af- 
fidavit. (Para 16) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 875 (V 53) = 

1963-3 SCR 767, Board of High 
School and Intermediate Education 
U. P., Allahabad v. Bagleshwar 
Prasad 10 

0963) AIR 1963 Puni 480 (V 50) ~ 

65 Pun LR 632, Ram Chander 
Singh v. Punjab University 7 

(1962) AIR 1962 SC 1110 (V 49) = 

1963-2 SCJ 509, Intermediate 
Board of Examination, U. P. 
Allahabad v. Ghanshyam Das 
Gupta 7 

(1958) AIR 1958 All 792 (V 45). 

Son Pal Gupta v. University of 
Agra 8 


(1952) 56 Cal WN 730 (SB), Univer- 
sity of Calcutta v. Dipapal 13 

In a R. No. 320 (w) of 1964 
Kashi Kanta Moitra, for Petitioners; 
Sailendranath Roy, for Respondents Nos. 

4 and 6; A. K. Banerjee and N. R. 
Mukherjee, for Respondents Nos. 1 and 3. 

In C. R. No. 405 (w) of 1964: 

Kashi Kanta Moitra. for Petitioners; 
Sailendranath Roy, for Respondents Nos. 

4 and 6; N. Roy, for Respondent No. 4; 

N. R. Mukherjee and Mrs. Usha Dutt, for 
Respondents Nos. 1 and 3. 

ORDER: — Both these Rules which 
were issued at the instance of the two 
students of Shantipur College for quash- 
ing orders cancelling their B. Sc. Exa- 
mination of the year 1963 of the Cal- 
cutta University, are taken up together 
as they involve common question of fact 
and law. The facts set out by the peti- 
tioners in both the petitions are substan- 
tially as follows: 

2. The petitioners were students of 
Shantipur College affiliated to the Univer- 
sity of Calcutta. They appeared at the 
B. Sc. Examination of the year 1963 held 
by the University of Calcutta on and from 
3-4-63 at Shantipur College Centre, hav- 
ing had Mathematics, Physics & Chemis- 
try as their combination subjects and 
their roll numbers were 41 and 40 res- 
pectively. The examination passed off 
smoothly and peacefully and there was no 
disturbance either in the examination 
hall or outside. The petitioners, it is 
alleged, fared very well in the said exa- 
mination and were expecting with rea- 
sonable certainty to come out successful. 
The petitioners in spite of these facts 
found to their utter surprise from the 
University Gazette publishing the results 
of the B. Sc. Examination that their 
names appeared with the remarks 'report- 
ed against’. 

3. Therefore, the petitioners made 
written representations to the respondents 
Nos. 1 to 3 and wanted to know as to 
why their results were withheld and also 
demanded publication of their results. 

4. Then by letter dated 4-12-63 issued 
by the Assistant Controller of Examina- 
tions the petitioners were charged with 
breach of discipline at the said B. Sc. Exa- 
mination as follows: 

"That in contravention of the rules of 
the examination you copied answers from 
the answer-scripts of your fellow exa- 
minees while appearing in the Mathema- 
tics Paper IL’’ 

The petitioners were also directed to 
appear before the Sub-Committee on 
10-12-63 at 3 P. M. in the Darbhanga Hall 
and furnish explanation of their conduct 
with a caution that in case of default of.- 
appearance they will be deemed to have 
no explanation In the matter. The peti- 
tioners, however, appeared at the appoint- 
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ed date before the said Sub-Committee 
and denied categorically the charges 
levelled against them and also denied that 
there was any disturbance in the examina- 
tion on the date of the examina- 
tion of Mathematics Paper II in answer 
to the only question put to them by the 
Sub-Committee. It is alleged that neither 
answer papers were shown nor similari- 
ties or dissimilarities examined. Facts 
were not disclosed, charge was not sub- 
stantiated, ho evidence was led in sup- 
port of the said charge of breach of dis- 
cipline in the examination hall. The peti- 
tioners were never told who were the 
fellow examinees from whose answer 
scripts Mathematics Paper II they had 
copied and thereby committed breach of 
discipline. Then by a subsequent letter 
dated 21st December, 1963, issued through 
the respondent No. 4, the petitioners were 
informed that the Vice-Chancellor and 
the Syndicate of the University of 
Calcutta had cancelled the B. Sc. Examina- 
tion in respect of all 18 students of the 
Shantipur College whose results were 're- 
ported against’. The petitioners, thus, 
felt aggrieved and came up to this Court 
and obtained the above Rules. 

5. Upon these facts quite a large 
number of grounds were taken but Mr. 
Moitra appearing on behalf of the peti- 
tioners in both these •’uses contended in 
the first place that the charges as framed 
against the petitioners were utterly vague, 
unaccompanied by statement of allega- 
tion and therefore, could not be sustained. 
In the second place, he contended that 
even though tlje Sub-Committee was ap- 
pointed for the purpose of enquiry, the 
enquiry proceeding was held in violation 
of rules and principles of natural justice. 

G. In support of the first contention 
Mr. Moitra drew my attention to the 
actual charge levelled against the peti- 
tioners (annexure A to the petition) and 
submitted that essential particulars were 
withheld from the charge. The parti- 
cular rules which were alleged to be con- 
travened were not given and the names 
of the fellow examinees from whose 
answer scripts the petitioners were alleg- 
ed to have copied were not disclosed or 
as to which of the answers in the examina- 
tion papers were copied were also not 
given. So, according to him, in absence 
of these very essential and necessary parti- 
culars, It was impossible for the peti- 
tioners to submit proper explanation al- 
though it may be that they were directed 
to submit such explanation before the 
Sub-Committee. Since these very mate- 
rial particulars were not given, the peti- 
tioners must be deemed to have not been 
afforded reasonable opportunity to defend 
themselves against the imputation or al- 
legation made in the charge. I do not 
think there is much of substance in this 
argument. The petitioners were asked, to 
1970 Cal./14 V G— 23 


be present before the Sub-Committee and 
if they were aggrieved by the uncertainties 
or vagueness of the charges it was open 
to them to ask for further or better parti- 
culars. There was nothing to show that 
even though petitioners appeared before 
the Sub-Committee they made any such 
representation demanding particulars. It 
is true that particular rule or the names 
of the students were not disclosed in the 
charge but these facts by themselves do 
not constitute the violation of the prin- 
ciples of natural justice in the sense that 
the _ petitioners by such vagueness were 
denied reasonable opportunity either to 
make representation against the charges 
or of any hearing in the matter. It is well 
known that under the Code of Civil Pro- 
cedure if necessary particulars are want- 
ing in the plaint, the defendants are en- 
titled to ask for better, or for further 
particulars. Because certain particulars 
are wanting in the plaint barring those 
few exceptions provided in the Code of 
Civil Procedure, the plaint is not liable 
to be thrown out at sight. It is true that 
the rules and principles laid down in the 
Civil P. C. are not applicable to such en- 
quiry proceeding, even then the principle 
is the same and in absence of specific Rule 
as to framing of charge the aggrieved par- 
ties are entitled to ask for further or 
better particulars before the Sub-Com- 
mittee. Not having done so, I do not 
think the petitioners are entitled to chal- 
lenge the validity of the charge levelled 
against them only on the ground of 
vagueness or uncertainty. So I cannot 
accept the first contention raised by Mr. 
Moitra. 

7. Regarding the second contention the 
grievances of the petitioners are that no 
answer paper was shown and similarities 
or dissimilarities examined and no evi- 
dence was led in support of the charges 
against the petitioners. It is submitted 
that the only question that was put to 
the petitioners was whether there was 
any disturbance in the examination hall 
and this was categorically denied. In fact, 
everything was done on the pretext of 
holding an enquiry with a closed mind. 
Even if there was any conclusion that 
charge against the petitioners was esta- 
blished, it was according to Mr. Moitra 
reached by the Sub-Committee purely on 
a subjective process and not on any objec- 
tive basis. So this enquiry proceeding 
was held in flagrant violation of rules and 
principles of natural justice. Reliance 
was placed by the learned Advocate on a 
case reported in AIR 1963 Punj 480 Ram 
Chander Singh v. Punjab University. I 
fail to see how this case is of any assis- 
tance to the petitioners. In this case the 
Registrar, Punjab University, on receipt 
of the report of the Superintendent that 
the petitioner kept notes concealed in a 
handkerchief submitted the case . to the 
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•Unfair Means Committee’ constituted by 
the Syndicate for examining such cases. 
The Committee without giving an op- 
portunity to the petitioner disqualified him 
as contemplated under the Rules framed 
by the said University. In these circums- 
tances. relying on the decision of the 
Supreme Court reported in AIR 1962 SC 
1110 Intermediate Board of Examination, 
U. P„ Allahabad v. Ghanshyam Das Gupta 
it was held that the entire action taken 
against the petitioner was invalid as the 
petitioner could not be disqualified with- 
out being given an opportunity to show 
cause by the Unfair Means Committee 
against the proposed punishment. I, 
therefore, do not think that this case has 
any application to the facts of the present 
case 

8. Mr Moitra next relied on a deci- 
sion of the Allahabad High Court reported 
in AIR 1958 All 792. The facts of this 
case are more or less similar to the facts 
of the above case of Punjab High Court. 
Here the examinee was caught by the 
Invigilator copying from a chit and then 
he took possession of the chit and asked 
the petitioner to give explanation which 
he declined to do. The invigilator then 
sent the report to the University which 
in its turn called for a report from the 
Examiner of the answer paper. His re- 
port was that the petitioner appeared to 
have copied certain answers from the chit 
The papers were laid before the Vice- 
Chancellor who without giving the peti- 
tioner an opportunity passed order with- 
holding the result of the petitioner and 
debarring him from appearing at the ex- 
amination for a period of one year. It 
was held that though the order passed by 
the Vice-Chancellor was administrative in 
its nature, considering the fact that it 
had grave consequence inasmuch as it af- 
fected the future career of the student, 
natural justice demanded that the Vice- 
Chancellor should have heard the peti- 
tioner before passing the order. So this 
case also has no application to the facts 
of the present case. 

9. Mr. Moitra then argued that only 
question put by the Committee was whe- 
ther there was any disturbance which was 
denied by the petitioner. As against this 
denial there was no other material or evi- 
dence relying on which the Sub-Com- 
mittee could have come to any conclusion 
that the charge against the petitioner was 
established. If there is any similarity of 
the answers given by several examinees, 
that by no means could establish that the 
petitioners copied answers from the 
answer script of their fellow examinees. 
So according to_Mr. Moitra even if there 
was any conclusion by the Sub-Committee 
that charge was established against the 
petitioner, although there is no indication 
in the report, it was based on no evi- 
dence and, therefore, the order passed on 


such conclusion cancelling the petitioners’ 
examination could not be sustained. 

10. Mr. Mukerjee. learned Counsel 
for the respondents sought to repeal the 
contention on an argument that there need 
not be any direct evidence to establish the 
charge against the petitioners. It was 
open to the Enquiry Committee to take 
into consideration relevant and proper 
materials and rely on circumstantial evi- 
dence to see whether the charge levelled 
against the petitioners was established or 
not. In the instant case, the answers 
given by the petitioners were so similar 
to those of several other answer papers 
submitted by other students that the con- 
clusion would be irresistible that the 
petitioners must have copied their ans- 
wers from the papers of other examinees. 
A11 that is necessary in such an enquiry 
is according to Mr. Mukheriee that ft must 
be honest and fair and the students con- 
cerned must be given an opportunity to 
defend themselves in accordance with 
rules and principles of natural justice. Re- 
liance was placed in support of this con- 
tention by the learned Advocate on a deci- 
sion of the Supreme Court reported in 
AIR 1966 SC 875. Board of High School 
and Intermediate Education U. P„ 
Allahabad v. Bagleswar Prasad in which 
it was inter alia held that the conclusion 
that the impugned order is not supported 
by any evidence must be reached after 
considering the question as to whether 
probabilities and circumstantial evidence 
do not justify the said conclusion. It was 
held that the enquiries by domestic Tri- 
bunal in such cases must no doubt be fair 
and the students against wh’om the charges 
are framed must be given adequate op- 
portunities to defend themselves and in 
holding such enquiries the Tribunal must 
scrupulously follow the rules of natural 
justice. But it would not be reasonable 
to import into these enauiries rules which 
govern all criminal trials held in the ordi- 
nary Courts of law. Mr. Moitra, how- 
ever. sought to distinguish this decision 
on the ground that in the instant case, 
there was no circumstantial evidence 
either. The disputed answer papers were 
produced before me but it is neither pos- 
sible nor feasible for this Court to go into 
the adequacy or sufficiency of such evi- 
dence which led the Sub-Committee to 
come to one conclusion or the other. It 
seems to me that it is not possible to 
decide this point as it will be presently 
seen that there is no report with findings 
against the petitioners submitted by the 
Sub-Committee. 

11. In the instant case it appears that 
the Sub-Committee merely made a recom- 
mendation for cancellation of the peti- 
tioners’ examination along with auite a 
large number of other students without 
any finding on facts and no reasons were 
even assigned for making such recoin- 
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mendation excepting a bare statement that 
the facts were considered. So unless there 
was a finding of the disputed question 
embodied in the report of the Sub-Com- 
mittee, no punishment could be inflicted 
upon the students concerned on a mere 
recommendation of the Sub-Committee. It 
cannot be denied that the practice of ad- 
opting unfair means in the examination by 
the students is a serious problem facing 
the University Authorities. While on the 
one hand, such charges if established show 
a mental degeneration of the boys to get 
through the examination by means of fair 
or foul, on the other hand, these charges, 
if not properly reported against or esta- 
blished on findings with reasons of the 
concerned Authorities impose a serious 
check on the future career of these boys. 
So, in order to cope effectively with such 
a dual situation, the Enquiry Committee 
must have a quasi-judicial approach to the 
entire matter in controversy before it 
which demands that not only reasonable 
opportunity should be given to the 
students concerned to defend themselves 
but a report with its findings on facts 
must be submitted before the University 
Authorities, so that they may pass ap- 
propriate orders on conclusions based on 
such findings made by such Committee. 
Punishing a person without such findings 
is. clearly, opposed to fundamental concept 
of justice and runs counter to all prin- 
ciples of judicial procedure. 

12. Mr. Mukerjee, however, submitted 
that the Sub-Committee did submit a re- 
port which would show that it fully con- 
sidered the facts and then recommended 
punishment to those students whose roll 
numbers were mentioned under different 
groups in the report. It was also sub- 
mitted that what was required in such a 
case was that the opportunity would be 
given to the students concerned and ad- 
mittedly such opportunity was given and 
an enquiry was made in their presence. 
Thereafter, on conclusion of such enquiry, 
the Sub-Committee submitted a report 
with recommendation for punishment to 
the concerned students. So there was 
full compliance with the rules and princi- 
ples of natural justice. It is not neces- 
sary that these findings or conclusion on 
facts must also appear in the report, I 
cannot agree. 

13. The relevant rules relating to the 
duties of the Examination Board and the 
Syndicate were fully discussed and ex- 
plained in a Special Bench decision re- 
ported in (1952) 56 Cal WN 730 (SB), Uni- 
versity of Calcutta v. Dipa Pal, also relied 
on by the -learned Counsel for the res- 
pondents, from which it seems to me 
fairly clear that it is the Examination 
Board which must come to the conclusion 
that unfair practices have been establish- 
ed and report that such a student should 
be held not to have passed the examina- 


tion. If it comes to such a conclusion, 
then it must report its reasons to the 
Syndicate which has no power to vary the 
findings of the Examination Board. The 
Syndicate may confirm such findings or 
if it disagrees with them, it may 
refer _ them back to the Board for 
reconsideration. The Examination Board, 
in its turn may appoint a Sub-Committee 
whose duty it is to consider matters re- 
ferred to them and to submit their deci- 
sion and report to the Committee. In the 
Special Bench case, however, there was 
no compliance with these rules in the 
sense that the Sub-Committee reported 
not to the Examination Board but to the 
Syndicate and the Syndicate undoubtedly 
acted on that report considering the report 
as a report of the Sub-Committee. In 
giving his reasons for so holding the learn- 
ed Chief Justice (Harris, C. J.) observed 
at page 736 of the Report inter alia as 
follows: 

" but the difficulty arises 

because the Sub-Committee admittedly 
never reported its findings to the Examina- 
tion Committee and the latter body never 
considering the report of its Sub-Com- 
mittee could have arrived at any findings 
whatsoever.” 

14. From the above observations it also 
follows that in absence of a proper report 
with its findings by the Sub-Committee 
of the Examination Board it is not pos- 
sible for the Examination Board either to 
consider the report of its Sub-Committee 
or to arrive at any findings whatsoever. 
So applying the principles indicated above 
to the facts of the present case it seems 
to me fairly clear that the Sub-Committee 
failed to give a report from which a con- 
clusion could have been reached by the 
Examination Board one way or the other. 
In fact, as already noticed, there was no 
report by the Sub-Committee with its 
findings on fact but there was a mere 
recommendation for cancellation of the ex- 
amination of the different groups of 
students from different sections. From 
this report it is impossible to conclude that 
there was any evidence either direct or 
circumstantial to justify the conclusion 
that might be reached by the Examina- 
tion Board in cancelling the examination 
of the students. So, in absence of proper 
report with the findings of the Sub-Com- 
mittee the order cancelling the examina- 
tion of the petitioners cannot be sustained 
as valid. 

15. Mr. Roy, the learned Counsel for 
the respondents in C. R. No. 405 (w) of 
1964 submitted that in the instant case, 
whether or not the principle of natural 
justice was complied with, however, in- 
volved at best a disputed question of fact. 
Even assuming that it is so, it could not 
be denied that there was no report with 
the findings of the Sub-Committee and 
this rendered the impugned order invalid. 
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16. Mr. Boy also drew my attention to 
an additional affidavit in opposition af- 
firmed on 21-5-1968 by one of the mem- 
bers of the Committee stating that the 
matter was enquired into in all details 
and after considering all the materials the 
Sub- Committee concluded that the charge 
against the petitioners was established and 
recommended for cancellation of their ex- 
amination results. It is not for this Court 
to go into these questions of fact but for 
the Examination Committee which could 
only be done in accordance with the rules 
of the University. So if that rule dictates 
that there must he a finding with the re- 
port, that cannot be supplemented by stat- 
ing certain facts before this Court on an 
affidavit 

17. So. for the reasons given, the order 
cancelling the examination results of the 
petitioners, in my view, suffers from 
serious infirmity and must be struck down 
as invalid. That being so, the only con- 
sequence is that this sub-committee which 
was constituted temporarily for an en- 
quiry into the impugned charges not hav- 
ing been in existence now the entire en- 
quiry proceeding held by such a Com- 
mittee also f a il s. 

18. The result, both the petitions suc- 
ceed. The entire enquiry proceeding with 
the report dated 14th December, 1963 of 
the Sub-Committee (annexure 'C' to the 
affidavii-in-oppostiion in C. R- No. 320 
(W) of 1964) culminating in the impugned 
order of cancellation of the results of the 
examination of the petitioners are all 
quashed, I make it clear, however, that 
all proceedings, report or recommenda- 
tions of the Sub-Committee and orders 
made in respect of all other students men- 
tioned in the said report remain unaffect- 
ed. The order 1 make, will only apply to 
the petitioners. 

19. The Rules are made absolute to 
the extent indicated above. Nothing, how- 
ever, in this judgment will prevent the 
University to reconsider the case of the 
petitioners in accordance with the rele- 
vant rules or regulations and in accor- 
dance with the law and then take such 
steps as It is entitled to take. I make no 
order as to costs. 

20. Let a writ both in the nature of 
Certiorari and Mandamus issue ac- 
cordingly. 

Petition allowed. 


AIR 1970 CALCUTTA 212 
{V 57 C 39) 

D. BASU AND A. K. BASU. JJ. 

The New Central Jute Mills Co. Ltd., 
Appellant v. The Assistant Collector of 
Customs and others. Respondents. 

A. P. O. O. No. 45 of 1969. D /- 12-6- 
1969 from judgment of B. C. Mitra, J., D /- 

6-3-1969. 

LM/AN/G79/69/LGC/P 


(A) Letters Patent (CaL), CL 15 — 
'Judgment’ meaning of — Writ petition 
challenging authorisation under S. 105, 
Customs Act as well as seizure made there- 
under — Interim injunction order restrain- 
ing Customs authorities not to examine or 
look into documents seized — Modification 
allowing custom authorities to inspect 
document held, was appealable — Fur- 
ther order allowing inspection to strangers 
to proceeding, held was nothing but a se- 
cond modification of original interim 
order and was a 'judgment’ within CL 15 
and hence appealable. 


A decision in order to be a judgment 
must finally determine the rights of the 
parties in the proceeding. But all pro- 
ceedings are not of the same nature. 

(Para 3) 

Where in a writ proceeding challenging 
tie vairafty of orefer of authorisation; 
under Section 105 of Customs Act as well 
as _ the seizure made thereunder an interim 
injunction was granted restraining the 
custom authorities not to examine or look 
into the books seized and later on they 
were allowed to examine them in pre- 
sence of petitioner but the single judge on 
application of the custom authorities 
allowed the Enforcement Directorate to 
inspect the documents. 

Held, that the first modification allow- 
ing the custom authorities to inspect the 
document was appealable. But the omis- 
sion to prefer an appeal could not debar 
the petitioner from challenging further 
modification of the original order of in- 
junction. The order allowing inspection 
to Enforcement Directorate was nothing 
but a second modification of the original 
interim order issued by the Court, by way 
of giving inspection not only to the res- 
pondents in 'the. Rule but to strangers 
through the medium of the respondent and 
hence the order was a ‘judgment’ within 
the meaning of CL 15 of the Letters 
Patent and was, therefore, appealable. 

(para 4] 


(B) Constitution of India, Art. 226 — 
Petition challenging authorisation under 
S. 105, Customs Act as well as seizure 
thereunder — Interim injunction restrain- 
ing customs authorities to inspect docu- 
ments seized — Court, held, had no juris- 
diction to allow the strangers to proceed- 
ings to inspect the documents — •_ Such 
order is ultra vires and no question of 
improper or arbitrary exercise of discre- 
tion would arise — (Customs Act (1962), 
S. 105). 


In a writ proceeding challenging the 
authorisation under Section 105. Customs 
Act as well as the seizure made there- 
under an interim injunction was granted 
restraining the respondent to inspect the 
documents seized, the Court on an ap- 
plication by the Customs authorities 
allowed the E nf orcement Directorate who 
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were not a party to the proceedings, to 
inspect those documents; 

Held, that the mere fact that the En- 
forcement Directorate, who were not par- 
ties in the case before the Court below, 
had independent powers under a different 
statute namely Foreign Exchange Regula- 
tion Act, 1947, which could be exercised 
by them was itself a ground for not allow- 
ing the application. (Para 5) 

By allowing the Customs authorities to 
extend their opportunity of inspection in 
favour of the Foreign Exchange Direc- 
torate, the Court, was depriving the ap- 
pellants of their substantive right to ques- 
tion any seizure or order of production 
issued by the Enforcement Directorate in 
case they had directly exercised their 
power under the Foreign Exchange Re- 
gulation Act. In the pending Rule, the 
trial Court had no jurisdiction to do any- 
thing in that behalf, or to indirectly en- 
force the rights of a party which was not 
a party before it. When the decision of 
the Court was ultra vires, no question of 
an improper or arbitrary exercise of dis- 
cretion arises because it is no order at 
law at alL (Para 6) 

A person’s document constitutes his pro- 
perty which might sometimes be more 
valuable than immovable property itself 
and that, accordingly, it could be taken 
away or invaded by another person only 
under authority of law. Where that right 
was governed by statute, the right could 
be exercised only in compliance with the 
procedure or the conditions and limitations 
imposed by that statute. When the 
Customs authorities seized the documents 
in the exercise of their powers under Sec- 
tion 105, they could use those documents 
only for their own purpose under the 
Customs Act and not for lending them to 
somebody else. (Para G) 

Cases Referred: Chronological Paras 

(1960) AIR I960 SC 115G (V 47) = 

(1960) 3 SCR 713, Printers 

(Mysore) Private Ltd. v. Pothan 
Joseph 5 

(1959) AIR 1959 Cal 62 (V 46) => 

ILR (1959) 1 Cal 602, Narendra 
Nath v. Jitendra Nath 3 

(1959) AIR 1959 Cal 420 (V 46) = 

ILR (I960) 1 Cal 415, Gopiram 
Agarwalla v. First Addl. I.-T. Of- 
ficer 3 

(1953) AIR 1953 Mad 841 (V 40) ■= 

(1953) 1 Mad LJ 810, Royal Calcutta 
Turf Club v. Raman Menon 3 

R. C. Deb with R. N. Bajoria, for Ap- 
pellant; G. P. Kar with Asoke Kumar 
Banerjee, for Respondents. 

D. BASU, J. : — This appeal Is against 
the order of B. C. Mitra, J. passed on 
March 6, 1969 in Matter No. 344 of _19G8, 
on an application made by the Assistant 
Collector of Customs, the respondent in 
the parties under Art. 226 of the Constitu- 
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tion. That petition had been brought by 
the appellant against the raspondents 
Customs authorities and the Union of 
India, challenging the validity of the 
order of authorisation dated May 11, 1968 
(vide page 79 of the paper book), under 
which the Preventive Officer of the 
Customs Department, respondent No. 2, 
was authorised under Section 105 of the 
Customs Act to enter into the premises 
of the appellant and to search for and 
seize and take possession of their goods 
and documents and things, pursuing the 
belief of the Customs authorities that 
goods liable to confiscation under the said 
Act were secreted in the premises of the 
appellant. Certain documents, inter alia, 
were seized from the custody of the ap- 
pellant in pursuance of this order and the 
petitioner challenged the order of authori- 
sation as well as the seizure made there- 
under on various grounds. While issuing 
the Rule on this petition an interim order 
of injunction was issued by the Court on 
16-5-1968 directing the seized documents 
to be kept in the sealed box, and restrain- 
ing respondents, that is, the Customs 
authorities, "not to examine or look into 
the books seized until further orders of 
this Court". Thereafter there was an ap- 
plication for vacation of the said order by 
respondents and simultaneously an ap- 
plication for the extension of the period 
of interim injunction which was original- 
ly limited to six weeks, was made by the 
appellant. 

2. These applications were disposed of 
by the order of the Court on 8-8-1968 
(page 8 of the paper book) by which the 
original interim order was modified to the 
extent that the respondents, that is, the 
Customs authorities, would be at liberty 
to break open the seals for purposes of ex- 
amining the documents in the presence 
of the petitioner but that the respondents 
"shall not take any further steps in pur- 
suance thereof.” In short, though by the 
interim order, as originally issued, the 
respondents had no right of inspection of 
the documents, they were given that right 
for their own inspection by the first order 
of variation of the interim injunction dated 
8-8-1968. The matter, however, did not 
end there since another party, namely, 
the Directorate of Enforcement, was 
anxious to have inspection of the seized 
documents for purposes of their own under 
the Foreign Exchange Regulation Act, 
1947. They, - therefore, mentioned the 
matter to this Court before B. C. Mitra, J. 
asking for inspection on 13th December, 
1968 and the Court upon hearing the 
Counsel concerned ordered that Instead of 
mentioning the matter orally, an applica- 
tion should be filed by the proper party 
(vide paragraph 10, p. 9 of the paper book). 
In pursuance of that direction of the Court, 
a formal application to this effect was fil- 
ed by the Customs authorities, together 
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■with the Union of India (respondents l 
and 2), which is at pages 5 to 9 of the 
Paper Book. In this application the pra- 
yer of the Customs authorities was that 
while they themselves had already the 
right to inspect the seized documents, 
they should now be permitted to allow 
the Enforcement Directorate to inspect 
the documents and for this, the permis- 
sion of the Court was sought. It is that 
application which has been disposed of 
by the Court by the impugned order at 
page 51 of the paper book. In this order 
the Court said that the Enforcement Di- 
rectorate had statutory powers under 
Ss. 19-E and 19-F of the Foreign Exchange 
Regulation Act. 1947 to compel the appel- 
lant or even the Customs Department to 
produce the disputed documents but that 
the Court could not allow them to exercise 
that power while the documents were in 
the custody of the Court in the pending 
proceedings, at the end of which the ap- 
pellant had a right to get back the docu- 
ments. The substance of this observation 
seems to be that it was in exercise of the 
powers of the Customs authorities under 
the Customs Act that the disputed docu- 
ments had been seized and that after the 
disposal of the petition under Art 226 
arising out of that seizure, if that termi- 
nated in favour of the petitioner, he was 
entitled to get a return of the seized docu- 
ments. Nevertheless, the Court held that 
unless the Enforcement Directorate was 
allowed an inspection of the documents 
the object of the statutory powers of 
the Enforcement Directorate would be 
defeated simply because the documents 
were in the custody of the Court in a pro- 
ceeding initiated by the Rule Nisi on the 
petition under Art. 226 of the Constitu- 
tion. In other words, it was because of 
the pending proceedings before the Court 
that the Enforcement Directorate was 
not in a position to exercise, their 
tory powers and that was a reason why 
the Court should allow them to inspect 
the documents which had been seized by 
the Customs authorities. To reproduce 
the relevant observations of the Court 
below on this point: — 

"But at the same time if the Enforce- 
ment Directorate has a right to call for 
production of documents under Sec- 
tion. 19-E of the said Act and also a power 
to summon any person to give evidence 
and produce documents under Sec. 19-F 
of the said Act, the ends of justice de- 
mand that they should not be denied the 
right to look into the documents because 
a Rule Nisi has been issued by this Court 
and interim orders have been made with 
regard to the documents.” 

3. We are to determine the validity 
of this reasoning in the present appeal 
but before we go into the merits, a preli- 
minary objection raised by Mr. Kar on 
behalf of the respondents has to be cross- 


ed, namely, as to the maintainability of 
this appeal from the impugned order. It 
was argued by Mr. Kar that the impugn- 
ed order was nothing but an order of 
inspection of documents which was not a 
‘’judgment” within the meaning of clause 
15 of the Letters Patent under which 
the appeal comes from the decision of a 
single Judge to this Division Bench. Mr. 
Kar relied upon certain decisions show- 
ing that interlocutory orders like an order 
of amendment, AIR 1959 Cal 62 or ser- 
vice of a notice, AIR 1959 Cal 420 or an 
order for inspection of documents in a 
suit, AIR 1953 Mad &41. did not constitute 
a judgment within the meaning of the 
Letters Patent. The word ‘judgment’ has, 
however, been interpreted by the Supreme 
Court in another context in a number of 
decisions because that word occurs in 
Arts. 132. 133 and the like. It has been 
explained in those cases that a decision 
in order to he a judgment must finally 
determine the rights of the parties in the 
proceeding. But all proceedings are not 
of the same nature. 

In a suit, inspection of documents is 
only an interlocutory step like similar 
other steps, such as interrogatories, dis- 
covery and the like, which are prelimi- 
nary steps for deriding the cause in the 
suit which may not be identical with the 
right of inspection. A suit may be one 
for declaration of title or other reliefs 
such as partition, accounts and the like. 
Those reliefs are independent of the in- 
spection of documents and that is why 
there cannot be a 'judgment' from which 
appeal would lie when the Court either 
grants or refuses inspection of docu- 
ments in a suit. 

4. But the case Is otherwise in an ap- 
plication under Art. 226. Here the case 
which the Court has got to decide on the 
hssta&A. pnij-Jino., fete -whe- 

ther the seizure made by the respondents 
was lawful and whether the respondents 
had a right to open, examine or inspect 
those documents on the basis of the order 
of seizure, the validity of which was 
challenged in the petition. The interim 
relief that the Court granted at the time 
of issuing Rule Nisi was co-extensive in 
nature with the rights sought to be esta- 
blished at the hearing of the petition, 
the only difference being that it was 
limited to a temporary period, namely, 
the pendency of Rule or Until further 
orders were made by the Court. In other 
words, what was decided on the applica- 
tion. for interim injunction Initially was 
whether the respondents should or should 
not have a right to examine the docu- 
ments until their right to examine the 
documents was investigated into and 
decided by the Court on the hearing .of 
the petition under Art. 226. on the merits. 
There is little dispute that the original 
order of interim injunction was itself 
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appealable. It was even conceded that 
the first modification which the Court 
made on 8-8-1968 allowing the Customs 
authorities to inspect the documents was 
appealable. But as matters stand, the 
appellant did not prefer any appeal 
against that order. That omission, how- 
ever, cannot debar the appellant from 
challenging any further modification of 
the original order of injunction which the 
Court might make affecting the appel- 
lant, by giving inspection to persons other 
than the Customs authorities. In fact, 
the Enforcement Directorate is not a 
party to the Rule which was pending be- 
fore the Court. They could not, there- 
fore, make an independent application in 
the instant proceeding, as the Court 
rightly held, asking for inspection of the 
documents. That is why the Customs 
authorities made the application in ques- 
tion for permission of the Court to allow 
the Enforcement Directorate to inspect 
the documents which were lying in the 
hands of the Customs authorities. Mr. 
Kar resisted the suggestion that the im- 
pugned order was a variation of the ori- 
ginal interim order issued by the Court 
with the Rule. We have, however, little 
doubt that, properly understood, the im- 
pugned order is nothing but a second 
modification of the original interim order 
issued by the Court, ' by way of giving 
inspection not only to the respondents m 
the Rule but to strangers through the 
medium of the respondents. Looked at 
from this standpoint we have little doubt 
that the impugned order is a 'judgment’ 
within the meaning of Clause 15 of the 
Letters Patent and is, therefore, appeal- 
able. 

5. Coming now to the merits of the 
reasons which were given by the Court 
below for allowing the respondents Cus- 
toms authorities to entertain the Enforce- 
ment Directorate to have an inspection of 
the documents. In our opinion, the mere 
fact that the Enforcement Directorate, 
who are not parties in the case before the 
Court below, had independent powers 
under a different statute which could be 
exercised by them was itself a ground 
for not allowing the application. Mr. Kar 
urged that the impugned order of the 
Court below was a discretionary order 
and this Court should not interfere with 
such a discretionary order so long as the 
Court had not acted arbitrarily or un- 
judicially, as has been referred to by the 
Supreme Court in AIR 1960 SC 1156,’The 
Printers (Mysore) Private Ltd. v. Pothan 
Joseph. 

6. It is, however, to be noted that a 
person’s document constitutes his pro- 
perty which might sometimes be more 
valuable than immovable property itself 
and that, accordingly, it can be taken 
away or invaded by another person only 
under authority of law. Where that right 
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is governed by statute, the right can be 
exercised only in compliance with the 
procedure or the conditions and limita- 
tions imposed by that statute. When the 
Customs authorities seized file documents 
in the exercise of their powers under 
Section 105. they could use those docu- 
ments only for, their own purpose under 
the Customs Act and not for lending them 
to somebody else. It was argued that the 
Enforcement Directorate had accompani- 
ed the Customs authorities at the time of 
the search made by the Customs Depart- 
ment inasmuch as they themselves had 
some suspicion that ' provisions of the 
Foreign Exchange Regulation Act, 1947 
or the connected laws had been violated 
by the appellant. It is, however, to be 
remembererd that the officers of the 
Foreign Exchange Department did Hot 
exercise those powers which they them- 
selves had to make a search or to call for 
a party to produce or deliver documents 
under Section 19-E etc.,' of the Foreign 
Exchange Regulation Act, 1947. Sec. 19-E 
is as follows: — 

"The Director of Enforcement may, 
during the course of any inquiry in con- 
nection with any offence under this act — • 

(a) require any person to produce or 
deliver any document relevant to the 
inquiry; ” 

It was argued on behalf of appellant by 
Mr. Deb that this power could be exer- 
cised only during the course of any en- 
quiry in connection with any offence 
under this Act and that it was not evi- 
dent in this case that any such enquiry 
in connection with an offence under the 
Foreign Exchange Regulation Act, 1947, 
had been formally 'initiated. In fact, we 
have not got before us any order made 
by the Directorate of Enforcement under 
the Foreign Exchange Regulation Act 
Whatever might be the circumstances, 
from the legal standpoint, it cannot be 
overlooked that the legality of the action 
of the respondents, namely, the Customs 
authorities, was in challenge in the pend- 
ing proceedings, or in other words, the 
right of the Customs authorities them- 
selves to inspect the documents was in 
question, upon which no decision of the 
Court has yet been arrived at. If the 
Enforcement Directorate had indepen- 
dently pursued their powers under the 
Foregin • Exchange Regulation Act and 
had either called for those documents or 
seized them the appellant would have got 
an 'independent right to challenge that 
action of the Enforcement Directorate in 
appropriate proceedings. By allowing 
the Customs authorities to extend their 
opportunity of inspection in favour of 
the Foreign Exchange Directorate, the 
Court was depriving the appellants of 
their substantive right to question any 
seizure or order of production issued by 
the Enforcement Directorate in case they 
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had directly exercised their power under 
the Foreign Exchange Regulation Act 
In the pending Rule, the trial Court had 
no jurisdiction to do anything in that 
behalf, or to indirectly enforce the rights 
of a party which -was not a party before 
it When the decision of the Court is 
ultra vires, no question of an improper 
or arbitrary exercise of discretion arises 
because it is no order at law at alt 

7. In this view, we are of the opinion 
that the impugned order of the Court 
must he set aside. The appeal Is accord- 
ingly allowed and the impugned order 
dated March 6, 1969 is set aside. 

8. In the circumstances of the case, 
there would be no order as to costs. 

9. We must add, however, that there 
may be some inconvenience caused to the 
Enforcement Directorate if the hearing' of 
the Rule is prolonged to any unusual 
length and the documents in question are 
detained until the disposal of the Rule. 
We desire, therefore, that this Rule should 
he heard and disposed of as early as pos- 
sible. 

10. AJAY K. BASU, J.: I agree. 

Appeal allowed. 
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N. C. TALUKDAR, J. 

Dhirendra Nath Sen and another. Peti- 
tioners v. Raiat Kanti Bhadra, Opp. 
Party. 

Criminal Revn. No, 1244 of 1967, D /- 
29-8-1969. 

(A) Criminal P. C. (1898), S.' 198 — 
"Person aggrieved" — Defamation of a 
spiritual head of certain community — 
Individual person of that community is 
not a person aggrieved — Cognizance of 
offence t alien on a ciumjlainl h.y sjirh. in.- 
dividual is illegal. 

If a person complains that he has been 
defamed as a member of a class he must 
satisfy the Court that the imputation is 
against him personally and he is the per- 
son aimed at, before he can maintain a 
prosecution for defamation. In short, the 
grievance of the complainant should not 
merely be the one shared by every mem- 
ber of an organised society. Where, 
therefore, the editor of a paper writes an 
editorial which is highly defamatory of 
the spiritual head of a certain community, 
an individual of that community is not 
an aggrieved person within the meaning 
of Section 198, Criminal P, C. The mere 
fact that the feelings of the complainant 
have been injured in consequence of a 
defamatory statement made against his 
religious head, affords him no ground 
under the law to prosecute the accused 
for defamation- (1858) 1 F & F 347 & 


(1944) AC 116 & (1948) 1 KB 580 & AIR 
1925 Cal 1121 & (1935) 36 Cr LJ 408 
(Sind) & AIR 1937 AH 677 & (1935) 36 
Cr LJ 116 (Oudh) & AIR 1965 SC 1451, 
Rel. on. (Para 4) 

(B) Penal Code (1860), S. 500— Com- 

plaint for alleged defamation in respect 
of an Ashram, an incorporated body — 
Complainant an individual claiming to be 
a member bringing complaint — Allega- 
tions not disclosing any defamation of 
the Ashram thereby touching complain- 
ant as a member thereof — No action 
under S. 500 lies. AUt 1955 SC 196, Rel. 
on. (Para 5) 

(C) Penal Code (I860), Ss. 499 and 500 
— Defamation — Essentials. 

The concept of defamation Is very old 
and the Penal Code makes no distinction 
between the written and spoken defama- 
tion. The term defamation includes both 
libel and slander. The classical defini- 
tion of the term however is as has been 
given in the case of (1882) 8 QBD 491 as 
a "False statement about a man to his 
discredit”. This definition has been ap- 
proved of in a series of decisions. The 
concept of defamation is indeed a mixed 
concept partly subjective and partly ob- 
jective and the institutions of the pro- 
ceedings must be against the background 
of Section 198 of the Criminal P. C. Upon 
ultimate analysis however, whether the 
impugned publication is defamatory or 
not is a question of fact and the same 
must abide a full-fledged trial (1936) 
52 TLR 669 & (1882) 8 QBD 491, ReL on. 

(Para 6) 
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1965 (2) Cri IJ 434. Sahib Singh 
Mehra v. State of U.P. 4 
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(1948) 1948-1 KB 580=1948-1 All 
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(1944) 1944 AC 116 = 170 LT 362, 
Knupffer v. London Express 
Newspaper Ltd, 4 

(1937) AIR 1937 All 677 (V 24)= 

38 Cri LJ 1086, Ankaraju Subha- 
raya v. Batuk Prasad 4 

(1936) 52 TLR 669 = 80 SJ 703. Sim 
v. Stretch 6 
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478 (Oudh), Jagadish Narain v. 
Nawab Sham Ara Begum 3 
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V. Emperor 4 
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(1858) 1 F & F 347=75 ER 758, East- 


wood v. Holmes 4 

Ajit Kumar Dutt, Prasun Chandra 
Ghosh and Birendranath Banerjee, for 
Petitioners; Arun Kumar Jana, for Opp. 
Party. 

ORDER: — This Rule is for . quashing 
the proceedings under Section 500 of the 
Indian Penal Code, pending before Sri 
K. K. Roy, Magistrate, 1st Class, Cooch 
Behar, in Case No. C.R. 28 of 1966 under 
Section 500 I.P.C. as not maintainable in 
law and on merits. 

2. The facts leading on to the Rule 
are chequered but can be put in a short 
compass. The complainant, Raj at Kanti 
Bhadra, who described himself as a mem- 
ber of the Shoulmari Ashram, filed a 
complaint under Section 500 I.P.C. in the 
Court of the learned Sub-Divisional 
Magistrate, Cooch Behar against two ac- 
cused persons viz., Sookomal Kanti Ghosh, 
Editor of a Bengali Daily called the 
"Jugantar” and Dhirendranath Sen, the 
printer and publisher of the same. The 
impugned publication is an item of news 
purported to have been served by the 
P.T.L and U.N.I. and appeared in the 
issue of the Jugantar dated the 7th De- 
cember, 1965, under the sub-heading 
"Shoulmari Sadhu”, the English transla- 
tion whereof is as follows: "The Foreign 
Minister stated that the Sadhu of Shoul- 
mari who calls himself Subhas Chandra 
Bose, is not Netaji and the Government 
has not the least doubt about this fact 
that he is not”. It was averred that the 
said newspaper which was published in 
Calcutta, was widely distributed in West 
Bengal, including Cooch Behar, within 
the jurisdiction of the abovementioned 
court. The learned Magistrate examined 
the complainant on solemn affirmation 
and sent the case for judicial enquiry and 
report to Sri I. Sundas, Magistrate, 1st 
Class, Cooch Behar. The latter after 
examining the complainant and four other 
witnesses observed on 16-3-1966 that no 
cognizance can be taken of the offence 
under Section 500 I.P.C. as there was. a 
non-conformance to the provisions of Sec- 
tion 198 of the Code of Criminal Proce- 
dure, inasmuch as the complainant is not 
the person aggrieved within the meaning 
of that section, and dismissed the com- 
plaint under Section 203 of the Code of 
Criminal Procedure, sending back the re- 
cord to Sri S. K. Banerjee, Magistrate, 
1st Class, Cooch Behar. On a perusal of 
the said report, Sri S. K. Banerjee, _ Magis- 
trate, 1st Class, Cooch Behar by his order 
dated the 18th March, 1966, dismissed 
the complaint under Section 203 of the 
Code of Criminal Procedure The com- 
plainant thereupon preferred a revisional 
application under Section 436 of the Code 
of Criminal Procedure before the learned 
Sessions Judge, Cooch Behar for setting 
aside the order of the trying Magistrate 


dismissing the complaint and for holding 
a further enquiry into the complaint fil- 
ed. Sri H. N. Sen, Sessions Judge, 
Cooch Behar, by his order dated the 30th 
September, 1968, allowed the said appli- 
cation and directed a further enquiry into 
the complaint referred to above. The 
learned trying Magistrate, on receiving 
back the records sent the case to Sri G. C. 
Chatterjee, Magistrate, 2nd Class, Cooch 
Behar, for judicial enquiry and report by 
his order dated the 6th January, 1967. 
Four witnesses were examined by the 
learned enquiring Magistrate who ulti- 
mately submitted a report on 26-6-1967 
holding that there was a prrma facie 
case against the accused persons under 
Section 500 I.P.C. On the 12th July, 
1967, Sri N. N. Pal, Magistrate, 1st Class, 
Cooch Behar, perused the report of the 
judicial enquiry and summoned both the 
accused under Section 500 I.P.C. This 
order as also the proceedings based there- 
upon have been impugned by the two 
accused-petitioners and the present Rule 
was obtained. 

3. Mr. Ajit Kumar Dutt, Advocate 
(with Messrs. Prasun Chandra Ghosh and 
Birendranath Banerjee, Advocates) ap- 
pearing on behalf of the accused-peti- 
tioners in support of the Rule, has made 
a three-fold submission. The first con- 
tention of Mr. Dutt which is one of law 
and goes to the very root of the case, 
inter alia is that the cognizance of the 
case as taken by the learned Magistrate 
has been bad in law and without jurisdic- 
tion vitiating the resultant proceedings 
because of a non-conformance to the 
mandatory provisions of Section 198 of 
the Code of Criminal Procedure inasmuch 
as the present complainant is not "some 
persons aggrieved” within the meaning of 
Section 198 of the Code. In support of 
his contention, Mr. Dutt referred to the 
averments made in the petition of com- 
plaint which relate to the Sadhu of 
Shoulmari only and also to several autho- 
rities as well as some reported decisions 
on the point. The second contention of 
Mr. Dutt raises an interesting point of 
law viz., that even if it be assumed that 
the petition of complaint discloses a de- 
famation of the Ashram, thereby touch- 
ing the complainant as a member thereof, 
no action would lie under Section 500 
I.P.C., as the Ashram is an indeterminate 
body. To establish his point on this be- 
half, Mr. Dutt referred to the allegations 
made in the petition of complaint and to 
the contents of the impugned publication 
itself. The third and the last contention 
of Mr. Dutt is however one of _ fact and 
relates to merits viz., that the impugned 
publication is not in any way defamatory 
and in any event the proceedings are not 
maintainable in the. absence of the two 
news agencies which served the news 
if pTji When the case was called on for 
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bearing, nobody appeared on behalf of 
the complainant-opposite party and after 
the matter was heard in part, it was ad- 
journed in the interests of justice to give 
an opportunity to the complainant-oppo- 
site party to appear through some other 
learned Advocate, as it appeared from 
the records that the learned Advocate, 
who had originally been engaged and 
filed the power, was elevated to the 
Bench. Ultimately an administrative 
notice had to be issued and Mr. Anm 
Kumar Jana, Advocate, appearing on be- 
half of the complainant-opposite party 
made his submissions. Mr. Jana sub- 
mitted in the first instance that the ob- 
jections raised on behalf of the accused- 
petitioners as to whether there has been 
a proper cognizance under Section 198 of 
the Code of Criminal Procedure or whe- 
ther the present complaint merely _ dis- 
closes the defamation of an indeterminate 
body or whether the impugned publica- 
tion is not at all defamatory and not 
maintainable in the absence of the two 
news agencies, are ultimately questions of 
fact to he determined in a full-fledged 
trial and therefore the prayer for quash- 
ing at this stage is premature. V/ith 
regard to the first submission of Mr. 
Dutt, Mr. Jana contended that there has 
been no non-conformance to Section 198 
of the Code of Criminal Procedure be- 
cause the defamation alleged relates to 
the head of the institution. His Holiness 
Snmat Saradanandiee, touching thereby 
all the members of the Ashram who are 
his disciples. In this context, he sub- 
mitted that the impugned publication 
having lowered the Head of the Ashram 
In public estimation, has also so lowered 
the complainant, who is but a member ol 
the said Ashram, and is as such a "per- 
son aggrieved" within the meaning of 
Section 198 of the Code of Criminal Pro- 
cedure Mr. Jana next submitted that 
the second contention of Mr. Dutt is also 
not maintainable inasmuch as the defa- 
mation alleged relates not to an indeter- 
minate body but to an Ashram, the reli- 
gious head whereof viz.. His Holiness 
Snmat Saradanandjee. was defamed, 
touching thereby the present complainant 
also as his disdple. As to the third and 
last contention of Mr. Dutt. Mr. Jana 
joined issue and submitted that the point 
whether the impugned publication is de- 
famatory or not, is based ultimately on 
fact and is but premature at this 'stage, 
without a full-fledged trial. , - 

4. Having heard the learned Advocates 
appearing on behalf of the respective 
parties and on going through the legal 
materials on the record, I will now pro- 
ceed to determine the various points rais- 
ed. As to the first contention raised by 
Mr. Dutt that the cognizance taken by the 
learned Magistrate has been bad in law 
because of a non-conformance to »the 
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mandatory provisions of Section 198 of 
the Code of Criminal Procedure, the 
steps of Mr. Dutt’s reasoning are that the 
impugned publication has not in any 
manner, directly or indirectly, defamed 
the Ashram or the complainant as its 
member or even any other member of the 
said Ashram; that the complainant in the 
facts and circumstances of the case could 
not in law bring an action for libel mere- / 
ly on the ground that his feelings have 
been injured: that the complaint has been 
filed by a person who does not come with- 
in the ambit of the expression "some per- 
sons aggrieved” within the meaning of 
Section 198 of the Code of Criminal Pro- 
cedure: and that there having been a clear 
non-conformance to the mandatory pro- 
visions of the statute, the resultant pro- 
ceedings stand vitiated and should be 
auashed at the earliest stage. In this con- 
nection Mr. Dutt made an ancillary sub- 
mission that in any event, the Shoulmari 
Ashram being an unincorporated body 
or association of individuals, the com- 
plainant as its member has no cause of 
action and could not in law bring an 
action for libel, as the "person aggriev- 
ed’’. Mr. Jana’s reply to the first point 
raised by Mr. Dutt. in a short compass, 
is that the defamation complained of in 
this case is not of an indeterminate body 
but it relates to the Head of the Institu- 
tion, His Holiness Srimat Saradanandjee, 
thereby touching all the members of the 
Ashram as being his followers and that 
when the religious head is lowered in 
public estimation, the disciples, amongst 
whom the present complainant is one, 
are also so lowered. The complainant 
therefore is a "person aggrieved” within 
the meaning of Section 198 of the Code 
of Criminal Procedure and there is con- 
sequently no defect in cognizance. In 
support of the respective contentions on 
the first point as referred to above, vari- 
ous authorities have been cited and a 
reference has also been made to several 
reported decisions. In Halsbury’s Laws 
of England (3rd Edn.: Edited by Viscount 
Simondsj VoL 24. page 5. paragraph 6. It 
has been observed under the heading 
"Group Defamation” that "A class of per- 
sons cannot be defamed as a class, nor 
can an individual be defamed by general 
reference to the class to which he be- 
longs”. A similar view was taken by 
Galley in "Libel and Slander” (4th Edn.) 
at page 115 wherein there is a discussion 
relating to the "defamation of a class” 
and it has been stated that "where the 
words complained of reflect on a body or 
class of persons generally, such as law- 
vers, clergymen, publicans or the like, no 
particular member of the body or class 
can maintain an action”. The observa- 
tions of Mr. Justice Willes In the case of 
Eastwood v. Holmes. (1858) 1 F & F 
at d. 349 have been approved of and a 
reference was further made to the case 
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of O. Brfen v. Eason reported in (1913) 
47 Ir LT wherein Lord Justice. Holmes 
and Lord Justice Cherry observed that 
the dictum of Willes J. in the case of 
(1858) 1 F & F 347 “was sound law and 
strictly applicable”. A reference in this 
connection may also be made to Odgers 
"on Libel and Slander” (6th Edn) at page 
123 wherein it has been stated that "The 
defamatory words must refer to some 
ascertained or ascertainable person, and 
that person must be the plaintiff”. It was 
further observed at page 124 that "so if 
the words reflect impartially on either 
A or B, or on someone of a certain mem- 
ber of class, and there is nothing to show 
which one was meant, no one can sue.” 
It would therefore appear that there is 
an imprimature of authorities on the point 
that there will be no action of libel, if 
the body defamed is indeterminate, un- 
less and untill an individual is referred to. 
As to the case law on the point, I will re- 
fer in the first instance to the case of 
Kunpfier v. London Express Newspaper, 
Ltd., (1944) AC p. 116 wherein Lord Porter 
observed at pp. 123 and 124 that "this 
case raises once again the question which 
is commonly expressed in the form; ’can 
an individual sue in respect of words 
which are defamatory of a body or class 
of persons generally ?’ " The answer as a 
rule must be ’No,’ but the inquiry is 
really a wider one and is governed 
by no rule of thumb. The true 
question always is; "was the indivi- 
dual, 'or were the individuals, bringing 
the action personally pointed’ to by the 
words complained of ?”. The next case on 
the point is the case of Braddock v. Be- 
vins (1948) 1 K. B. 580 wherein the Master 
of the Rolls. Lord Greene delivering the 
judgment of the court, observed at page 
588 that "No one of these is named in 
the alleged libels and before any one of 
them can succeed he must show that the 
alleged libels were or one of them was 
published of himself. In establishing 
this there are two stages. First, he must 
satisfy the judge as a matter of law that 
the words are capable of referring to 
himself as a particular identifiable indi- 
vidual and secondly, if he suc- 

ceeds in this he must satisfy the jury that 
the words do so refer to himself”. It was 
farther observed at page 599 that "the 
words appear to us to be a mere generali- 
sation and on applying the principles laid 
down by the House of Lords in 1944 AC 
116 the appeal of these three appellants 
fails”. I may refer in this context to the 
Nil Darpan case tried by the Supreme 
Court of Calcutta, cited in Mayne’s Cri- 
minal Law of India wherein the words 
impugned as stated are "I present the 
indigo planters’ mirrors to the indigo 
planters’ hands”. Chief Justice Sir 
Barnes Peacock observed thereupon that 
"this certainly appears to me to repre- 
sent to the indigo planters that if they. 


look into this paper they would see a true 
representation each of himself’. Mr, 
Justice B. B. Ghose in his dissentient 
judgment in the case of Pratap Chandra 
Guha Roy v. King-Emperor, AIR 1925 
Cal 1121 referred to the same and observ- 
ed at page 1127 that "the true rule ap- 
pears to be that if a person complains 
that he has been defamed as a member 
of a class he must satisfy the court that 
the imputation is against him personally 
and he is the person aimed at, before he 
can maintain a prosecution for defama- 
tion”. Mr. Dutt relied upon the obser- 
vations made in the abovementioned case 
by Mr. Justice Buckland to whom the 
case was referred to as the third Judge, 
on a difference of opinion between Mr. 
Justice Newbould and Mr. Justice B. B. 
Ghose, viz., that exception 2 to Sec. 499 
I.P.C. is intended to include a company 
or an association or collection of persons 
as such within the word "person” as used 
in the definition, so that the latter should 
not be limited to individuals. It is doubt- 
ful if the police force at a particular place 
is an association or collection of persons 
as is contemplated in Exception 2, Sec- 
tion 499 LP.C. and that the police force 
as such cannot complain of any imputa- 
tion as regards its personal reputation. 
Mr. Justice Buckland agreed with the ob- 
servation of Mr. Justice B. B. Ghosh that 
the true rule in such cases is that when 
a person complains of defamation as a 
member of a class he must satisfy the 
Court that the imputation is against him 
personally before he can maintain a pro- 
secution for defamation. The next case 
referred by Mr. Dutt is the case of Hos- 
seinbhoy Ismailji v. Emperor, (1935) 36 
Cri LJ 408 (Sind), wherein it was observ- 
ed by the Additional Judicial Commis- 
sioner Mr. Mehta that only such person 
as has directly or indirectly suffered in 
his own reputation by the defamation 
complained of can set the machinery of 
the law Courts into motion. In short, the 
aggrievement of the complainant should 
not merely be the one shared by every 
member of an organised society. Where, 
therefore, the editor of a paper writes an 
editorial which is highly • defamatory of 
the spiritual head of a certain community, 
an individual of that community is not an 
aggrieved person within the meaning of 
S. 198, Criminal Procedure Code. Mr. Dutt 
further referred to another case (1935) 36 
Cri LJ 975 (Sind) viz., the case of Hos- 
seinbhoy Ismailji v. Emperor, wherein the 
Judicial Commissioner Ferrers and the 
Additional Judicial Commissioner Rup- 
chand held that where the person defam- 
ed, namely the High Priest of a commu- 
nity, is a male adult and does not come 
within the proviso to Section 198 Crimi- 
nal Procedure Code, it is for him to com- 
plain, and for nobody else whether on 
the strength of his written authority or 
otherwise. The mere fact that the feel- 
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ings of the complainant have been injured 
In consequence of a defamatory statement 
made against his religious head, affords 
him no ground under the law to prosecute 
the accused for defamation. In the case 
of Ankaraju Subbaraya v. Battik Prasad, 
AIR 193? All 677, Mr. Justice Ganga Nath 
referred with approval to Odgers "on 
Libel and Slander” {6th Edn.) at pages 
123 and 124 and the case of AIR 1925 Cal 
1121, mentioned above and observed at 
page 678 that "if a well-defined class is 
defamed, each and every member of that 
class can file a complaint In other cases 
the defamatory words must refer to some 
ascertained and ascertainable person and 
that person must be the complainant 
Where the words reflect . on each and 
every member of a certain number or 
class, each or all can sue. If the words 
reflect impartially on either A or B. or 
on someone of a certain number or class, 
and there is nothing to show which one 

was meant no one can sue 

If a person complains that he has been de- 
famed as a member of a class, he must 
satisfy the Court that the imputation la 
against him personally and he is the per- 
son aimed at before he can maintain a 
prosecution for defamation”. It will be 
pertinent in this context to refer also to 
the decision of the Supreme Court in the 
case of Sahib Singh Mehra v. State of 
Uttar Pradesh. AIR 1965 SC 1451 where- 
in Mr. Justice Raghubar Dayal delivering 
the judgment of the court observed at 
page 1453 that "explanation 2 provides 
that it may amount to defamation to 
make an imputation concerning a com- 
pany or an association or collection of 

persons as such The language of 

Explanation 2 is general and any collec- 
tion of persons would be covered by it 
Of course, that collection of persons must 
be identifiable in the sense that one could, 
with certainty, say that this group of 
particular people has been, defamed, as 
distinguished from the rest of the com- 
munity”. Mr. Jana appearing for the 
opposite party referred to the case of 
Jagdish Narain v. Nawab Shams Ara 
Begum, (1935) 36 Cr LJ 116 (Oudh) and 
the observations made therein by Mr. 
Justice Zia-Ul-H as an relating to the 
provisions of Section 198 of the Code of 
Criminal Procedure as to cognizance. The 
facts, however, are clearly distinguishable 
and the principles ultimately laid down 
there viz., that the provisions of the said 
section are mandatory, are not disputed 
in the present case. It accordingly does 
not help the contention of Mr. Jana ad- 
vanced in this behalf. I respectfully 
agree with the principles laid down by 
the authorities referred to above as also 
with the observations made in the cases 
cited before and 1 hold that the interpre- 
tation sought to be given by Mr. Jana to 
the provisions of Section 198 of the Code 
of Criminal Procedure is untenable as it 
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seeks to cloak the same with too wide 
a meaning, much beyond the intention of 
the legislature. There has been in fact 
no proper cognizance in this case as en- 
joined under Section 198 of the Code of 
Criminal Procedure and the first conten- 
tion of Mr. Dutt succeeds. 

5. The second contention of Mr. Dutt 
also stands on a strong footing. The im- 
pugned publication as submitted by him, 
relates to the Head of the Shoulmari 
Ashram, His Holiness Srimat Sarada- 
nandjee, described as "the Sadhu of 
Shoulmari” and not to the present com- 
plainant personally and that, in the peti- 
tion of complaint also there is no allega- 
tion that the complainant has been, in 
any way, defamed personally. The facts 
and circumstances again, Mr. Dutt urged, 
do not disclose any defamation of the 
Ashram either directly or indirectly and 
In any event the Shoulmari Ashram be- 
ing an unincorporated body or associa- 
tion of individuals, the complainant as 
one of its members could not in law bring 
an action for libel. I have gone through 
the petition of complaint in this connec- 
tion and have given my anxious conside- 
ration to the averments made therein but 
I find that there is neither any imputa- 
tion against the complainant personally 
nor any defamation against the Ashram 
as such. Even if it be assumed that the 
Petition of complaint discloses a defama- 
tion of the Ashram thereby touching the 
complainant as a member thereof, no 
action would lie under Section 500 I.P.C. 
as the Ashram is an indeterminate body. 
I agree, therefore, with the submission of 
Mr. Dutt that the present proceedings are 
an abuse of the process of the court and 
the objection thereto having been taken 
at the earliest stage, the same should be 
quashed in the interests of justice. In 
this context a reference may be made to 
the observations of the Supreme Court 
in the case of H. N. Rishbud v. State of 
Delhi.' 1955 SCA 258= (AIR 1955 SC 196) 
wherein Mr. Justice Jagannadhadas deli- 
vering the judgment of the court observ- 
ed at page 269 that "when the breach of 
such a mandatory provision is brought to 
the knowledge of the Court at a suffi- 
dently early stage, the Court while not 
declining cognizance, will have to take the 
necessary steps to get the illegality cured 
ana the. defect rectified, by ordering such 
reinvestigation as the circumstances of 
an individual case may call for 
When the attention of the Court is called 
to such an illegality at a very early stags 
i t w ould not be fair to the accused not to 
obviate the prejudice that may have been 
caused thereby, by appropriate orders, 
at that stage but to leave him to the ulti- 
mate remedy of waiting till the conclu- 
sion of the trial and of discharging the 
somewhat difficult burden under S. 537 
Cr. p. CL. of making out that such an 
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error has in fact occasioned a failure of 
[justice”. It was ultimately held that 
"To ignore the breach in such a situation 
when brought to the notice of the Court 
Would be virtually to make a dead letter 
of the peremptory provision which has 
been enacted on grounds of public policy 
for the benefit of such an accused”. I 
uphold therefore the second contention 
also of Mr. Dutt. 

6. The third and last contention of Mr. 
Dutt relates to merits viz., that the im- 
pugned publication is not in any way 
defamatory and that the proceedings are 
not maintainable in the absence of the 
two news agencies which served the news 
Item. So far as the second part of the 
contention is concerned, it is not main- 
tainable inasmuch as there is no bar in 
law to the institution of a proceeding for 
defamation against the present accused 
without the two news agencies being 
made co-accused therein. The first part 
of the contention again is based ultimate- 
ly on facts and the same is indeed pre- 
mature at this stage. It may be perti- 
nent in this context, to ascertain what 
defamation is and the ingredients thereof. 
Many definitions have been attempted 
but none has been found exhaustive. The 
concept of defamation is as old as the hills 
and the Indian Penal Code makes no dis- 
tinction between the written and spoken 
defamation and the term defamation in- 
cludes both libel and slander. The 
classical definition of the term however 
has been given by Mr. Justice Cave in 
the case of Scott v. Sampson, (1882) 8 
QBD 491 as a "false statement about a 
man to his discredit”. This_ definition 
has been approved of in a series of deci- 
sions including that of Sim v. Stretch, 
(1936) 52 TLR 669 at p. 671 where Lord 
Atkin observed that "would the words 
tend to lower the complainant in the 
estimation of the right thinking members 
of the society generally”. The concept 
of defamation is indeed a mixed concept 
partly subjective and partly objective and 
the institution of the proceedings must 
be against the background of Section 198 
of the Code of Criminal Procedure. Upon 
ultimate analysis however, whether the 
impugned publication is defamatory or 
not is a question of fact and the same 
must abide a full-fledged trial. I hold 
accordingly that the third contention of 
Mr. Dutt is premature at this stage. 

7. In the result, I make the Rule abso- 
lute; and I quash the criminal proceedings 
under Section 500 I.P.C, pending before 
Sri K. K. Roy, Magistrate, 1st Class, 
Cooch Bebar, in C. R. Case No. 28 of 1966. 

Rule made absolute. 


p- 
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The New Great Insurance Company of 
India Ltd., Petitioner v. United Equipments 
and Stores (Pvt.) Ltd., Opp. Party. 

Civil Rule No. 3958 of 1966, D /- 27-8- 
1969. 

Contract Act (1872), S. 28 — Agreement 
containing provision for reference to arbi- 
tration — Suit still lies and remedy of 
other party is to apply under S. 34, Arbi- 
tration Act for stay of suit — If making: 
of award is made condition precedent to 
any right of action suit does not lie. 

An agreement between the parties by 
which recourse to a court of law is abso- 
lutely prohibited would be against S. 28 
and would be void, but it is still open to 
the parties to stipulate by a valid agree- 
ment between themselves that any dis- 
pute between them will be referred to 
arbitration and that the making of an 
award shall be the condition precedent to 
any right of action. Such a clause does 
not close the final door to a court of law. 
The approach to the court may be not 
by the straight path, but by the byelanes 
or in other words, the approach may be 
a staggered one and that would not be a 
contravention of Section 28. If there is 
only a clause to the effect that the parties 
are to refer the matter to arbitration, 
then a suit would still lie, and the remedy 
of the other party would be to apply 
under Section 34 of the Arbitration Act 
for a stay of the suit. If, however, the 
making of an award is made a condition 
precedent to a right of action, the suit 
would not lie and if such a suit is brought, 
it would be dismissed as a premature 
one and the party cannot be referred to a 
prayer for a stay in the suit under S. 34 
as S. 34 would not apply, the right of the 
party to file a suit being staggered. 
(1876) ILR 1 Cal 466 & (1936) 40 Cal WN 
865, Rel. on; AIR 1937 Lah 851, Explain- 
ed; (1843-60) All ER 1 = (1856) 10 ER 
1121, Referred to. (Para 9) 
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Subrata Roy Chowdhury. Biswarup 
Gupta. Jatin Ghosh, for Petitioner, 
Amarendra Mohan Mitra, Haripada Mitra, 
Arunendranath Basu, for Opp. Party. 

ORDER: — This case raises a very im- 
portant and interesting point as to the 
right of the party to a contract of insu- 
rance to file a suit where under the con- 
tract it is provided for that all differences 
arising out of the policy are to be referred 
to arbitration and that the making of an 
award shall be a condition precedent to 
any right of action against the company. 

2. The broad facts of this case are 
admitted. The opposite party's motor 
car was insured with the petitioner com- 
pany and it was involved in an accident 
on the 8th of March. 1963. The opposite 
party sent the claim form duly filled m 
and signed, together with detailed esti- 
mate of repairs done by Barman and 
Company in respect of the damage to 
whom it had paid a sum of Ks. 1113.35 
on this account. The petitioner com- 
pany by its letter dated the 24th August. 
1964 (Exhibit 2) contended that the oppo- 
site party had taken away the motor car 
from the garage and did not give any op- 
portunity to the surveyor appointed by 
the petitioner company to inspect the 
car. and as such, the petitioner company 
repudiated the claim. Thereafter the 
opposite party filed the instant suit in the 
court of the Small Causes, at Calcutta 
for recovery of the sum of Rs. 1113.35 
Paise. Before the learned trial Judge 
the petitioner raised only one point and 
it was to the effect that in view of clause 7 
Of the Contract of Insurance the dispute 
in question Was to be referred to arbi- 
tration. and the making of an award Was 
a condition precedent to the institution 
of the suit, and as arbitration had not 
been resorted to. the suit was a Premature 
one and should be dismissed. The learn- 
ed trial Judge did pot accept this conten- 
tion and decreed the suit. The petitioner 
filed an application under Section 38 of 
the Presidency Small Cause Courts Act 
before the Full Bench of the small causes 
Court at Calcutta and that Full Bench 
also upheld the decision of the trial Court. 
Hence this application. 

3. Mr. Gupta, learned counsel appear- 
ing on behalf of the petitioner submits 
that the Courts below have taken an 
erroneous "/lew of the law. He submits 
that where, in the contract, there is only 
a provision for reference to arbitration, 
then a suit may stilt lie. and the remedy 
of the other party would be to apply for 
stay under Section 34 of the Arbitration 
Act. He further urges that If, however, 
in addition there is a clause to the effect 
that the making of an award shall be a 
condition precedent to any right of action, 
that clause is a legal and valid one, and 
Will have to be given effect to, and as in 
the present case there is such a clause, the 


suit should have been dismissed, as ad- 
mittedly there had been no reference to 
arbitration. It would be convenient at this 
stage to quote CL 7 of the contract of 
insurance. 

Clause 7: — 

"All differences arising out of this party 
policy shall be referred to the derision of 
an Arbitrator to be appointed in writing 
by the parties in difference or if they 
cannot agree upon a single arbitrator to 
the decision of two arbitrators one to be 
appointed in writing by each of the par- 
ties within one calendar month after 
having been required in writing so to do 
by either of the parties or in case the 
Arbitrators do not agree of an umpire ap- 
pointed in writing by the Arbitrators 
before entering upon the reference. The 
Umpire shall sit with the Arbitrators and 
preside at their meeting and the making 
of an Award shall be a condition prece- 
dent to any right of action against the 
company. If the Company shall disclaim 
liability to the insured for any claim here- 
under and such claim shall not within 
twelve calendar months from the date of 
such disclaimer have been referred to arbi- 
tration under the provisions herein con- 
tained then the claim shall for all purposes 
be deemed to have been abandoned and 
shall not thereafter be recoverable here- 
under.” 

4. Mr. Gupta has referred to a number 
of decisions and also to different parts of 
Halsbury’s Laws of England. I will refer 
to the same as and when it would be con- 
venient. 

5. To have recourse to a Court of law 
for redress of one’s grievances or injury 
is a fundamental right so to say. It is a 
facet of the rule of law, and is inherent 
in every suitor as has been pointed out in 
the case of Firm Jowahir Singh v. Flem- 
ing Shaw and Co. Ltd., AIR 1937 Lah 851. 
This right has been considered to be so 
very important that some countries have 
gone so far as to lay down, either by 
specific legislation, or through judicial 
decisions, that its citizens cannot contract 
themselves out of this right, or. In other 
Words, cannot shut out the jurisdiction of 
the Courts absolutely by any agreement 
between themselves. Our country is no 
exception to this salutary rule, and has 
Provided in Section 28 of the Contract 
Act, that every agreement by which any 
Party thereto is restricted absolutely from 
enforcing his rights under or in respect 
of any contract, by the usual legal Pro- 
ceedings_ in the ordinary tribunals or 
which limits the time within which he 
may thus enforce his rights, is void to 
that extent. But this proposition is not an 
absolute one. Law provides also that if 
the parties so desire they may settle their 
disputes by arbitration. Exception 1 to 
Section 28 of the Indian Contract Act is 
to that effect, and runs as follows: 



1970 N. G. Insur. Co. v. United Eqip. Stores (Chakravarti J.) [Prs. 5-8] Cal. 223 


Exception 1: — 

"This section shall not render illegal a 
contract by which two or more persons 
agree that any dispute which may arise 
between them in respect of any subject 
or class of subjects shall be referred to 
arbitration, and that only the amount 
awarded in such arbitration shall be re- 
coverable in respect of the dispute so re- 
ferred.” 

6. The leading case in England in this 
respect is that of Scott v. Avery, (1843-60) 
All ER 1 = ((1856) 10 ER 1121). In 
this case Lord Campbell has observed as 
follows: 

"But what pretence can there be for 
saying that there is anything contrary to 
public policy in allowing parties to con- 
tract that they shall not be liable to any 
action until their liability has been ascer- 
tained by a domestic and private tribunal 
upon which they themselves agree? Can 
the public be injured by it? It seems to 
me that it would be a most inexpedient 
encroachment upon the liberty of the sub- 
ject. if he were not allowed to enter into 
such a contract.” 

"An agreement to refer a dispute to 
arbitration couched in such language as 
entirely to oust the jurisdiction of the 
Courts is invalid; but there is no legal 
objection to an agreement which makes 
it a condition precedent to the enforce- 
ment of a claim that the liability and the 
amount shall first be determined by arbi- 
tration.” 

(Halsbury’s Laws of England. Third 
edition, volume 1, pages 17 and 18). 

"As a general rule, however, the arbi- 
tration clause provides that the award of 
an arbitrator is to be a condition prece- 
dent to any action on the policy, and that 
no action is to be brought except for the 
amount of the award. In this case the 
cause of action is not complete until an 
arbitration has taken place in accordance 
with the clause and an award has been 
made by an arbitrator.” (Halsbury’s Laws 
of England, third edition, volume 22, 
page 257). 

"So long as the arbitration agreement 
only requires certain condition precedent 
or subsequent in order to constitute the 
right of action, it does not oust the juris- 
diction of the Court and a provision in an 
arbitration agreement, known as a Scott 
v. Avery, (1843-60) All ER 1= (1856) 10 
ER 1121 clause whereby the making 
of the award is to be considered a condi- 
tion precedent to any right of action in 
respect of any of the matters agreed to 
be referred, is valid.” (Halsbury’s Laws of 
England, 3rd Edition, volume 2, page 19). 

7. Even in our country the principles 
laid down in Scott v. Avery have been 
followed. The first case of this kind is the 
Coringa Oil Co., Ltd. v. Koegler, (1876) 
ILR 1 Cal 466. In this case the contract 
was to the effect that in case of any dis- 


pute the same is to be decided by two 
competent London brokers — one to be ap- 
pointed by the buyers and the other by 
the seller’s agents; such broker’s decision 
is to be final. The contract did not pro- 
vide that no action should be brought till 
such decision was pronounced. The Court 
on a consideration of Section 28 of the 
Contract Act came to the conclusion that 
such clause is legal and valid. This Court 
observed as follows: 

"That section does not apply to con- 
tracts which merely contain a provision 
for referring disputes to arbitration but 
to those which wholly or partially pro- 
hibit the parties from having recourse to 
a Court of law. If, for instance, a con- 
tract were to contain a stipulation that 
no action should be brought upon it, that 
stipulation would, under the first part of 
Section 21, be void, because it would res- 
trict both parties from enforcing their 
rights under the contract in the ordinary 
legal tribunal, and so, if a contract were 
to contain a double stipulation, that any 
dispute between the parties should be 
settled by arbitration and that neither 
party should enforce their rights under 
it in a Court of law. that would be a valid 
stipulation, so far as regards its first 
branch, viz. that all disputes between the 
parties should be referred to arbitration, 
because that by itself would not 
have the effect of ousting the jurisdiction 
of the Courts; but the latter branch of 
the stipulation would be void; because by 
that, the jurisdiction of the Court would 
be necessarily excluded. Then the first 
exception in the 28th section 'applies only 
to a class of contracts where (as in the 
cases of Scott v. Avery, (1843-60) All ER 
1 = (1856) 10 ER 1121) and Tredwen v. 
Holmon, ( (1862) 7 LT 127 cited by 
Phear, J.) the parties have agreed that 
no action shall be brought until some 
question of amount has first been decid- 
ed by a reference, as for instance, the 
amount of damage which the assured has 
sustained in a marine or fire policy. Such 
an agreement does not exclude the juris- 
diction of the Courts; it only stays the 
plaintiff’s hand till some particular amount 
of money has been first ascertained by re- 
ference.” 

8. The other important case in this 
respect is the case of M. D’cruz v. Se- 
cretary of State for India in Council (1936) 
40 Cal WN 865. In that case Rule 26 
of -the Provident Fund Rules came up for 
consideration and it was provided therein 
that in cases of dispute the matter in dis- 
pute was to be referred in writing to the 
Advocate General or Standing Counsel in 
Calcutta and an award, order or decision 
of the said referee shall be a condition 
precedent to any right of action of any 
party in difference in respect of any of the 
matters by the rules provided or in any 
way arising thereout or connected there- 
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with and whatever award, order or deci- 
sion shall be made by the said referee shall 
be binding and conclusive on all parties 
and shall be final to all intents and pur- 
poses without any appeal. No reference 
contemplated by the rule was made in 
that case. The Court observed as follows: 

"The legality of a clause in a contract 
to the effect that no cause of action can 
accrue until a third person has decided 
on any difference that may arise between 
the contracting parties was recognised 
long ago in Scott v. Avery, (1843-60) All 
ER 1 - ( (1856) 10 ER 1121). In Aghore 
Nath Baneriee v. Calcutta Tramways Co. 
Ltd., ((1885) ILR 11 Cal 232) this Court 
held that there is nothing in the Contract 
Act which prevents the principle from 
being applicable from Trainor v. Phoenix 
Fire Assurance Co., (1891-65 LT 825) that 
the principle holds good when the re- 
feree has power to determine liability and 
his decision is not limited to quantum. It 
follows, therefore, that the plaintiffs have 
no cause of action in respect of the Pro- 
vident Fund.’’ 

9. From the above discussions the 
following principles may be laid down. An 
agreement between the parties by which 
recourse to a Court of law is absolutely 
prohibited would be against Section 28 of 
the Contract Act and would be void, but 
it is still open to the parties to stipulate 
by a valid agreement between themselves 
that any dispute between them will be 
referred to arbitration and that the mak- 
ing of an award shall be the condition 
precedent to any right of action. Even 
our Courts in India have held such a 
clause to be valid. Such a clause does 
not close the final door to a Court of law. 
If it so does, it would be void but it does 
not do so. The approach to the Court 
may be not by the straight path, but by 
the byelanes or in other words, the ap- 
proach may be a staggered one and that 
would not be a contravention, at S. 28. 
If there is only a clause to the effect that 
the parties are to refer the matter to arbi- 
tration, then a suit would still He, and the 
remedy of the other party would be to 
apply under Section 34 of the Arbitration 
Act for a stay of the suit If, however, 
the making of an award is made a condi- 
tion precedent to a right of action, the 
suit would not lie and if such a suit is 
brought, it would be dismissed as a pre- 
mature one and the party cannot be re- 
ferred to a prayer for a stay in the suit 
under Section 34 as S. 34 would not apply, 
the right of the party to file a suit being 
staggered. 

10. Mr. Ama-endra Mohan Mitra, 
learned advocate appearing on behalf of 
the opposite party, submits that the prin- 
ciples of Scott v. Avery. (1843-60) All ER 
1 >=» (1856) 10 ER 1121 do not apply to 
cases in India and that if there is any 
clause In any contract under which the 


making of an award is made a condition 
precedent to a right of action, that would 
be offending Section 28 and would be 
void. I am not in a position to accept the 
proposition of Mr. Mitra in view of the 
fact of independent decisions referred to 
above. 

11. Mr. Mitra has relied on the case 
of AIR 1937 Lah 851 which has been re- 
ferred to above, but that case does not 
lay down such a proposition of law. In 
that case there was no clause to the effect 
that the making of an award shall be a 
condition precedent to any right of ac- 
tion. and that decision does not refer to 
any such clause. Moreover the cases I 
have referred to above will show that this 
contention is not correct. 

32. Mr. Mitra submits further that 
the last sentence in clause 7 of the con- 
tract of Insurance is to be read independ- 
ently and separately, and that this clause is 
void, inasmuch as, it limits the right of 
the party to have recourse to any Court 
of law, and as such, contravenes Sec- 
tion 28 of the Contract Act. Let us exa- 
mine this proposition of Mr. Mitra care- 
fully. In the first place. I do not think 
that this last sentence in clause 7 can be 
read divorced from the previous portion 
of the same clause. The use of the term 
"If” at the beginning of this last sentence 
would also show that it Is to be construed 
with reference to the foregoing provision 
in the same clause. In my view, the only 
reasonable construction of this portion 
would be that under the earlier portion 
of Cl. 7 all differences are to be referred 
to the decision of the Arbitrator within 
one calendar month after having been 
received in writing so to do, but if the 
differences relate to the disclaimer of 
liability to the insured, then this time fs 
extended in favour of the insured to a 
period of 12 calendar months from the 
date of such disclaimer. Or in other 
words, such an arbitration is to be re- 
sorted to within twelve months from the 
date of disclaimer instead of one month 
as in the earlier portion of the same clause. 

13. Even assuming Mr. Mitra’s con- 
tention in this respect to be correct and 
this portion to be read separately and In- 
dependently. still I do not think that it 
ousts the jurisdiction of the Court at all 
It is perfectly open to the parties to a 
contract to stipulate that the other party 
would lose his right to enforce it on the 
lapse of a particular time, or in other 
words, to have a time limit for the pur- 
pose of the contract, and to provide that 
if, it is not performed within the time 
stipulated by parties concerned, the other 
party would lose his right. That is not a 
case of ouster of jurisdiction of Courts, 
In this view of the matter this clause can- 
not be held to have contravened the pro- 
vision of Section 28 of the Contract Act. 
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He ordered tea and took a seat opposite 
to the accused. He told the accused that 
he had brought the promised amount of 
Rs. 50/- but the accused replied that he 
would not take the money there. The 
complainant however made over the cur- 
rency notes along with his bills to the 
accused and the latter accepted them. On 
receiving a signal from the witnesses, the 
D.S.P. entered the restaurant along with 
two other policemen and disclosed his 
identity to the accused. He caught hold 
of the accused by the arm 
because the accused resisted the 
search of his person. The D.S.P. 
then asked the Inspector to search the 
accused. The notes Exhibits P-1 to P-5 
which had been put by the accused in the 
right pocket of his coat were then re- 
covered from his pocket. The numbers of 
the currency notes were compared with 
those recorded previously and were found 
to tally. One of the notes (Exhibit P5 ) 
got torn during the course of struggle 
between the accused and the police at 
the time of search. The prosecution case 
is fully supported by the evidence of the 
complainant and the two independent 
witnesses Kewal Ram (P.W. 1) and Ram 
Rikh (P.W. 5). 

3. It is true that both Kewal Ram and 
Ram Rikh who had been directed by the 
D.S.P. to hear the talk between the com- 
plainant and the accused, stated that they 
could not distinctly hear the conversation 
between the two as the radio in the 
restaurant was being played at a very 
high pitch but they both deposed that 
they saw with their own eyes the cur- 
rency notes being given by the complain- 
ant to the accused and the same being 
recovered by the Inspector from the same 
right pocket of the accused’s coat _ in 
which he had put them after accepting 
the same. 

4. The defence of the accused was that 
on 7-1-1966 he and one Hira Singh were 
at the post office to collect the licence for 
the radio installed at the Kendra when 
Madan Singh met him and asked him to 
take his bills. He asked Madan Singh to 
hand over the bills to the diarist at the 
office. After that he and Hira Singh went 
to Kiran Restaurant for taking lunch. 
Madan Singh also came there and re- 
quested him to accept the bills and hand 
them over to the diarist. On his insist- 
ence he took hold of the bills and put 
them in the right pocket of his coat. The 
b ills were folded at that time. After four 
or five minutes a gentleman came and 
caught hold of his arm. He was accom- 
panied by a Sikh gentleman. On inquiring 
from him as to who he was he was told 
that he was a D.S.P. He then told him 
that he had accepted only bills from 
Madan Singh but when the bills were 
unfolded on search 5 currency notes of 
Rs. 10/— each came out. He pleaded that 
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he told the D.S.P. that Madan Singh had 
quarrelled with him in the past and had 
falsely implicated him on account of 
enmity. In support of his defence, the 
accused examined Hira Singh (D. W. 2) 
but on a close examination of his state- 
ment the learned Special Judge came to 
the conclusion that the witness, being a 
colleague of the accused had come to his 
rescue and that there were serious dis- 
crepancies in his statement which clearly 
established the falsity of his evidence. 

5. The failure of the -witnesses to hear 
the conversation however does not seem 
to me to be of much consequence as it 
has not been denied by the accused that 
the currency notes of the value of Rs. 50/- 
were recovered by the police from his 
pocket. It is not the case of the accused 
that the amount was paid to him by the 
complainant on some other account. The 
amount can also not be regarded as form- 
ing part of the legal remuneration of the 
accused. The case is therefore fully 
covered by the presumption arising under 
Section 4(1) of the Prevention of Corrup- 
tion Act which reads: — 

“Where in any trial of an offence 
punishable under Sec. 161 or Sec. 165 or 
Sec. 165-A of the Indian Penal Code it is 
proved that an accused person has accept- 
ed or obtained, or has agreed to accept or 
attempted to obtain, for himself or for 
any other person, any gratification 
(other than legal remuneration) or any 
valuable thing from any person, it shall 
be presumed unless the contrary is prov- 
ed that he accepted or obtained, or agreed 
to accept or obtain, that gratification or 
that valuable thing, as the case may he, 
as a motive or reward such as is mention- 
ed in the said Sec. 161, or, as the case may 
be, without consideration or for a consi- 
deration which he knows to be inade- 
quate.” 

While it is thus true that the presumption 
under Section 4(1) of the Prevention of 
Corruption Act is attracted to the case 
and it stands completely unrebutted there 
is one other aspect of the case which has 
necessarily to be considered in view of 
the defence set up by the accused. 

6. It cannot be denied that the pre- 
sumption under Section 4(1) applies only 
if it is established that the accused had 
actually accepted the currency notes. On 
the other hand, if the prosecution evi- 
dence falls short of what is required to 
prove that fact or if it is found that 
money had either been planted or foisted 
on him by means of a deception or a trick 
then the presumption under Section 4(1) 
can obviously not be pressed into service 
for the purpose of establishing his guilt. 

7. The contention urged on behalf of 
the accused is that he was duped into 
pocketing the relevant currency notes 
under the cover of bills and that there 
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was as a matter of fact no acceptance of 
money at alL Support for this argument 
is sought to be found in the statement of 
the complainant who admitted that the 
accused refused to have the notes in the 
restaurant in the first instance, but he 
accepted the same when they were hand- 
ed over to him along with the bills. I 
think this statement cannot be of any 
help to the accused at all. Firstly, the 
two independent witnesses Kewal Ram 
(P. W. 11 and Ram Rikh (P. W. 5) did not 
refer to any such refusal on the part of 
the accused and it Was not even put to 
them in cross-examination that any bills 
had been passed on to the accused along 
with the currency notes. Both these wit- 
nesses stated in unequivocal terms that 
what was passed on by the complainant 
to the accused was currency notes and the 
same were clearly visible to them. 

Assuming for the sake of argument that 
what the complainant stated was true 
that too would not take away from the 
effect of his further statement that he had 
passed on the currency notes to the accus- 
ed and that the latter had accepted them 

I with full knowledge of that fact although 
hey were passed on along with the bills, 
fhe money was evidently being paid by 
he complainant to the accused in a pub- 
ic restaurant where several other persons 
,vere also present. II the accused there- 
fore told the complainant that he would 
not accept the _ notes in the restaurant 
there was nothing unnatural in his con- 
luct His initial hesitation must have 
however been overcome when the com- 
plainant put those petes inside the folds 
of the bills. In doing so however the 
money must have been taken fcrv the com- 
plainant from his pocket -and put Inside 
the bills and then passed on by him to the 
accused within the sight of the witnesses. 

8. _ This circumstance therefore does 
not in any way militate against the evi- 
dence of Kewal Ram and Ram Rikh nor 
does it detract from the evidence of 
Madan Singh complainant who did say 
that the accused accepted the currency 
notes when they were handed over to 
him along with the bills. 

9. There Is thus no escape from the 
conclusion that the passing of the money 
by the complainant to the accused was 
not the result of any deception or trick 
practised on him and that the currency 
notes were accepted by the accused with 
full knowledge of the fact that what 
was being passed on to him was money 
that was not legally due to him. The 
presumption under Section 4(1) therefore 
applies to the case in full fcrce. The 
guilt of the accused must therefore Oe 
held to have been established beyond 
reasonable doubt 

10. The appeal is accordingly dismis- 
sed and the conviction of the accused is 
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upheld but the sentence passed on him is 
reduced to one year R. I. and a fine of 
Rs. 200/- under Section 5(2) read with 
Section 5(l)(d) of the Prevention of Cor- 
ruption Act His conviction under Sec- 
tion 161 Indian Penal Code is also up- 
held but the sentence of imprisonment is 
reduced to one year R. I. In default of 
payment of fine the accused shall under- 
go farther imprisonment for a period of 
three months. The two substantive sent- 
ences of imprisonment, as ordered by the 
trial Court shall however run concur- 
rently. 

Appeal dismissed. 
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Ashlsh. Petitioner v. D. C. Tewari. Res- 
pondent. 

Criminal Revn. No. 571 of 1968, D/- 
15-1-1969. 

(A) Criminal P. C. (1898), S. 488 — 
Scheme and object — Section serves a 
social purpose and enables discarded 
wives and helpless deserted children to 
secure urgent relief of maintenance 
through Magistrate’s Court — Proceed- 
ings are relatively summary and cannot 
be equated to civil suit for maintenance 
— Orders passed being tentative are sub- 
ject to final determination of rights of 
parties by Civil Court and are also liable 
to be varied with change of circumstances. 

(Para 6) 

(B) Criminal - P. C. (1898). S. 488 — 
Right of minor child to maintenance — • 
Neglect or refusal to maintain — • Can bo 
inferred from conduct — Fact that child 
is In mother’s custody and that mother 
cannot live with her husband are not 
material so far as right of child is con- 
cerned. 

The fact that the minor child is living 
with his mother. Is not a sufficiently 
cogent ground by itself for refusing him 
relief by way of maintenance and this 
would be all the more so In the case of 
a child of 5 years. At this age. normally 
speaking, the mother is entitled to have 
his custody. The child’s right and his 
father’s corresponding liability in regard 
to the maintenance is not. broadly speak- 
ing, dependent on the former living with 
the latter. Neither statute nor anV re- 
cognised principle provides that a child 
of such age living with his real mother 
would, merely for that reason, lose right 
of maintenance from his father. The 
fact that the father and the mother can- 
not pull on together is hardly material co 
far as the minor child’s rights are con- 
cerned. Absence of formal refusal to 
maintain is no answer under the law and 
it can be impl ied or inf erred even from 
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conduct because even neglect to main- 
tain is sufficient to justify an order under 
this section. (Para 6) 

(C) Criminal P. C. (1898), S, 488(1) — 
Amount of maintenance — Has to be fix- 
ed after taking into consideration all cir- 
cumstances of case. 

The trial Magistrate had awarded a 
sum of Rs. 20/- per month by way of 
maintenance of his minor son of 5 years 
of age in the custody of real mother who 
was living apart and was being paid a 
monthly sum of Rs. 90/- by way of 
interim maintenance under S. 24 Hindu 
Marriage Act, 1955. The father whose 
monthly income came to Rs. 540/- per 
month had also to maintain his own old 
mother and younger brother who was 
studying. On a recommendation of the 
Sessions Judge for enhancement of the 
amount to Rs. 50/- per month: 

Held: that taking into consideration all 
the circumstances of the case including 
the status and standard of the father, the 
amount of Rs. 50/- for maintenance of 
the minor child, could on no account be 
considered unreasonable or excessive. It 
is wrong to presume that unless the 
father can spare some money after main- 
taining himself, his old mother and his 
brother, he has no legal obligation to 
maintain his own minor son, of course in 
accordance with his status and standard. 

Even assuming but without deciding 
that the amount of interim maintenance 
allowed under S. 24 Hindu Marriage Act 
was intended to include the needs of the 
minor child, Rs. 90/- P.M. awarded under 
S. 24 could by no means be considered 
to be adequate for both the mother and 
the child to such an extent as to dis- 
entitle the minor son to get an order for 
reasonable amount under S. 488 Cr. P. C. 

(Paras 7, 8) 

Smt. Mohini Tewari, for Petitioner; 
Respondent in person. 

ORDER: — Shri D. R. Khanna, Addi- 
tional Sessions Judge, Delhi, has forward- 
ed this revision to this Court with a re- 
commendation to increase the mainten- 
ance allowance to Ashish minor fixed at 
Rs. 20/- p.m. by Shri V. N. Chaturvedi, 
Sub-Divisional Magistrate, Hauz Qazi, 
Delhi, payable by his father Shri D. C. 
Tewari. The learned Additional Sessions 
Judge has recommended that the amount 
be increased to Rs. 50/- p.m. 

2. Shri Tewari was married to Smt. 
Mohini Tewari, mother of Ashish minor 
and the minor child was bom on 26-11- 
1964, in Delhi Shri D. C. Tewari is 
stated to be working as a Librarian in 
the Malviya Regional Engineering Col- 
lege at Jaipur. According to the aver- 
ments in the application for maintenance, 
his monthly income is about Rs. 700/- 
and he has not cared to maintain his 
minor child. The prayer in the applica- 
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tion which is based on total neglect and 
failure of his father to maintain the minor 
is for payment of Rs. 300/- p.m. 

_3. The father after stating the story of 
his marriage with the minor’s mother, 
pleaded in the written statement that his 
wife and her mother had after the marri- 
age started persuading and coercing him 
to live with them at their house because 
the minor’s grandmother had no other 
child except his wife. They also wanted 
Shri Tewari to break off with his widow- 
ed mother and younger brother. To this, 
he obviously did not agree. When his 
wife saw no hope of persuading him to 
agree to her point of view, she left the 
house in August, 1964 on the pretext of 
Raksha Bandhan. At that time, she was 
in the seventh month of her pregnancy 
and thereafter she did not return to her 
matrimonial home in spite of repeated 
efforts to persuade her to come back. 
Having failed in his efforts, he filed an 
application for restitution of conjugal 
rights in October, 1965 which was decid- 
ed by a Subordinate Judge, Delhi, on 29- 
4-1967, when his wife made a statement 
that she was ready to accompany her 
husband to his house at Jaipur. However, 
when Shri Tewari went to take his wife, 
she plainly refused to accompany him. 
This resulted in another application for 
restitution of conjugal rights in July, 
1967. In those proceedings, Shri Tewari 
pleads to have been paying Rs. 90/- p.m. 
to his wife and child as maintenance 
allowance in compliance with the order 
of the Court According to his case, he 
is earning about Rs. 540/— p.m. It appears 
from the order of the learned Magistrate 
that Shri Tewari also objected to the 
jurisdiction of the Delhi Courts on the 
ground that he had neither resided with- 
in the jurisdiction of the Delhi Courts nor 
did he last reside within such jurisdiction 
with his minor child or with his wife. 
After considering the evidence led in the 
case, the learned Sub-Divisional Magis- 
trate upheld the jurisdiction of the Delhi 
Courts. On the merits, after considering 
the arguments addressed on. both sides, 
the learned Sub-Divisional Magistrate ob- 
served that Shri Tewari was already pay- 
ing Rs. 90/- p.m. to his wife, who is the 
mother of the minor-petitioner. So ob- 
serving the learned Magistrate proceeded: 

"There are rulings to this effect that 
the maintenance does not cover high edu- 
cation and the better standard of living. 
In awarding the maintenance allowance, 
we have also to see the other circum- 
stances of the respondent also. It is from 
the record clear that the respondent is 
maintaining his mother and brother 
and running a second house in Delhi. He 
is already also paying Rs. 90/- per month 
to the petitioner’s mother. So looking to 
these circumstances and agreeing with 
the arguments of the learned counsel for 
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the petitioner I order the respondent to 
pay Rs. 20/- (Twenty) per month to the 
petitioner as maintenance allowance from 
the date of order.” 

This order, it may be pointed out, was 
made on 30-8-1968. 

4. On revision, the learned Additional 
Sessions Judge observed that Shri Tewari 
is employed at Jaipur and his total 
emoluments come to Rs. 540/-. Shri 
Tewari’ s reply, according to the order of 
the learned Additional Sessions Judge, 
shows that he was, to quote from the 
order, "brought up in rich traditions of 
a decent family life with a. special em- 
phasis on education and living in an 
enlightened educational atmosphere among 
the top educationists of the country”. 
Because of this reply by Shri Tewari, the 
learned Additional Sessions Judge felt 
that it would not be unreasonable that a 
child of such a person should be educated 
in a good school. At that time the minor 
was studying in Frank Anthony Junior 
School where the monthly fee payable is 
Rs. 24/-. The sum of Rs. 20/- pun. a3 
maintenance was accordingly considered 
to be clearly Inadequate and it was held 
proper to increase the amount to Rs. 50/- 
pm. at least. Adverting to the expenses 
of Shri Tewari, the learned Additional 
Sessions Judge observed in his order that 
according to the order of the Matrimonial 
Court, out of Shri Tewari'a salary of 
Rs. 540/- p.m., Rs. 83/- are deducted to- 
wards Provident Fund, Income-tax and 
insurance premium, out of the balance 
of Rs. 457/- he had to pay Rs. 90/- to his 
wife and with the rest to maintain him- 
self. his old mother and younger brother, 
who is studying, payment of Rs. 50/— 
p.m. by Shri Tewari towards his child 
was, in the circumstances, held not to 
be too much. 

5. _ Before me, both the minor’s mother 
as his guardian and his father have ap- 
peared in person. Shri Tewari has urged 
that the learned Additional Sessions 
Judge has failed to consider all the rele- 
vant circumstances of the case. Accord- 
ing to him, he has not refused to main- 
tain his minor child and has emphasised 
his assertion that whenever he met his 
wife and child, he paid some amount to- 
wards the child’s maintenance. He has 
also argued that his wife is not willing to 
live with him and to redress this griev- 
ance, he has instituted another suit 
against her. He has also prayed that I 
should go into the entire record to see 
which way justice lies. 

6. It is proper at this stage to repro- 
duce Section 483, Cr. P. C. 

"483. Order for maintenance of wives 
and children. — (1) If any person having 
sufficient means neglects or _ refuses to 
maintain his wife or his legit ima te or 
illegitimate child unable to maintain It- 
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self, the District Magistrate, a Presidency 
Magistrate, a Sub-Divisional Magistrate 
or a Magistrate of the first class may, 
upon proof of such neglect or refusal, 
order such person to make a monthly 
allowance for the maintenance of his wife 
or such child, at such monthly rate, not 
exceeding five hundred rupees in the 
whole, as such Magistrate thinks fit, and 
to pay the same to such person as the 
Magistrate from time to time directs. 

(2) Such allowance shall be payable 
from the date of the order, or if so 
ordered from the date of the application 
for maintenance. 

(3) If any person so ordered fails with- 
out sufficient cause to comply with the 
order, any such Magistrate may, for every 
breach of the order, issue a warrant for 
levying the amount due in manner here- 
inbefore provided for levying fines, and 
may sentence such person, for the whole 
or any part of each month’s allowance 
remaining unpaid after the execution of 
the warrant, to imprisonment for a term 
which may extend to one month or until 
payment if sooner made: 

Provided that, if such person offers to 
maintain his wife on condition of her liv- 
ing with him. and she refuses to live with 
him, such Magistrate may consider any 
grounds of refusal stated by her, and 
may make an order under this section 
notwithstanding such offer, if he is 
satisfied that there is just ground for so 
doing. 

If a husband has contracted marriage 
with another wife or keeps a mistress it 
shall bo considered to be just ground for 
his wife’s refusal to live With him: 

Provided, further that no warrant shall 
be issued for the recovery of any amount 
due under this section unless application 
be made to the Court to levy such amount 
Within a period of one year from the 
date on which it became due. 

(4) No wife shall be entitled to receive 
an allowance_ from her husband under 
this_ section if she Is living in adultery, 
or if, without any sufficient reason, she 
refuses to live with her husband, or if 
they are living separately by mutual con- 
sent 

(5) On proof that any wife In whose 
favour an order has been made under 
this section is living in adultery, or that 
Without sufficient reason she refuses to 
live with her husband, or that they are 
uving separately by mutual consent the 
Magistrate shall cancel the order. 

(6) All evidence under this Chapter 
shall be taken in the presence of the 
husband or. father, as the case may be, 
or. when his personal attendance is dis- 
pensed with, in the presence of his pleader, 
and shall be recorded in the manner pre- 
scribed in the case of summons-cases: 

Provided that if the Magistrate is satis- 
fied that he is wilfully avoiding service. 
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or wilfully neglects to attend the Court, 
the Magistrate may proceed to hear and 
determine the case ex parte. Any order 
so made may be set aside for good cause 
shown, on application made within three 
months from the date thereof. 

(7) The Court in dealing with applica- 
tions under this section shall have power 
to make such order as to costs as may be 
just. 

(8) Proceedings under this section may 
be taken against any person in any dis- 
trict where he resides or is, or where he 
last resided with his wife, or, as the case 
may be, the mother of the illegitimate 
child.” 

This section has been enacted with the 
object of enabling discarded wives and 
helpless deserted children to secure the 
much-needed and urgent relief. It is 
thus intended to serve a social purpose, 
the desirability and effectiveness of which 
cannot be over-emphasised. The fact 
that the minor child is living with his 
mother, is not a sufficiently cogent ground 
by itself for refusing him relief by way 
of maintenance and this would be all 
the more so in the case of a child of the 
age of Ashish. At this age, normally 
speaking, the mother is entitled to have 
his custody. The child’s right and his 
father's corresponding liability in regard 
to the maintenance is not, broadly speak- 
ing, dependent on the former living with 
the latter. Neither statute nor any re- 
cognised principle that I know of pro- 
vides that a child of the age of Ashish liv- 
ing with his real mother would, merely 
for that reason, lose right of maintenance 
from his father. The fact that the father 
and the mother cannot pull on together 
is hardly material so far as the minor 
child’s rights are concerned. Shri Tewari’s 
submission that he has never refused to 
maintain his child, ignores that formal 
refusal to maintain is no answer under 
the law and that it can be implied^ or in- 
ferred even from conduct. It also ignores 
the legal position that even neglect to 
maintain is sufficient to justify an order 
under this section. And then, neglect or 
refusal to maintain seems to me to mean 
neglecx or refusal to maintain properly 
and assuming, without holding, that Shri 
Tewari has, once in a while, given some 
money or present for the child’, as he 
argues in this Court, that cannot be suc- 
cessfully. pleaded as a complete defence 
to the child’s claim to be adequately and 
regularly maintained according to the 
means and status of the father. I must 
not be understood to equate proceedings 
under Section 488. Cr. P. C.. with a regu- 
lar civil suit for maintenance because it 
is obvious from the statutory scheme of 
Chapter XXXVI. of the Code that these 
provisions are relatively summary, design- 
ed to afford urgent relief to the needy. 


neglected wife and child to a limited ex- 
tent through the Courts of Magistrate. 
The somewhat summary method of en- 
forcement^ of orders under this section 
also highlights the sense of urgency 
which inspired the enactment of this sta- 
tutory provision. Such orders are, it is 
unnecessary to point out, subject to the 
final determination of the rights of the 
parties by Civil Court, and are also ten- 
tative liable to be varied with change of 
circumstances. 

7. Shri Tewari’s opposition to the re- 
commendation of the learned Additional 
Sessions Judge on the ground that all the 
circumstances have not been considered is 
unacceptable on a proper perusal of the 
order and the record. The fact that after 
paying_ additional sum of Rs. 30 pm. to 
the minor child (which brings the total 
monthly maintenance to him under Sec- 
tion 488, Cr. P. C., to Rs. 50 p.m.) Shri 
Tewari would be left with only about 
Rs. 315 to support himself, his old mother 
and his younger brother, who is still study- 
ing, is certainly a relevant consideration, 
but the argument based on this circum- 
stance ignores the vital consideration that 
Shri Tewari’s responsibility towards his 
own minor son is of no less importance, 
and this responsibility is expressly enfor- 
ceable under Section 488 of the Code. It 
is wrong to presume that unless the father 
can spare some money after maintaining 
himself, his old mother and his brother, 
he has no legal obligation to maintain his 
own minor son, of course in accordance 
with his status and standard. 

8. The further contention that Shri 
Tewari is already paying Rs. 90 p.m to his 
wife, pursuant to an order under Section 
24 of the Hindu Marriage Act and that this 
amount is meant for his child as well, as- 
suming, without holding, the last asser- 
tion to be correct, does not render the re- 
commendation of the learned Additional 
Sessions Judge to be unacceptable because, 
in view of Shri Tewari’s status as repre- 
sented by him and keeping in view the 
present high cost of living, Rs. 50 p.m. can 
scarcely be considered to be sufficient 
and certainly not excessive for the main- 
tenance of the minor child. Section 24 of 
the Hindu Marriage Act is enacted for the 
purpose of providing, inter alia, mainten- 
ance pendente lite and Rs. 90 pm. can by 
no means be considered to be adequate for 
both the mother and the child to such an 
extent as to disentitle Ashish in the pre- 
sent proceedings to get an order for rea- 
sonable amount and Rs. 50 p. m. can on no 
account be held to be unreasonable or ex- 
cessive. I am not expressing any opinion 
on the question whether or not the 
amount allowed under Section 24 was 
meant for the maintenance of child, and 
indeed I am doubtful if the amount al- 
lowed was intended by the learned Sub- 
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ordinate Judge to include the needs of 
the minor child. 

9. The recommendation of the learn- 
ed Additional Sessions Judge, on an over- 
all view of all the circumstances deserves 
to be accented and I hereby accent it and 
vary the order of the learned Magistrate 
as suggested The amount would of course 
be payable from the date of the order of 
the learned Magistrate because no recom- 
mendation has been made that it should 
be made payable from the date of the ap- 
plication. 

10. Before concluding, X cannot help 
observing that this is a typical case of ab- 
sence of proper adjustment on collective 
deliberation by the husband and the wife 
genuinely attempting to solve the difficult 
problem confronting them and arising out 
of their affection for their respective par- 
ents and other near relations. Mrs. 
Tewari and her mother must realise that 
after marriage, the wife's home Is where 
the husband lives and the husband’s 
famil y has to be considered by her to be 
her family. Her mother must properly 
grasp this vital fart, taking it for grant- 
ed that after marriage the girl has to go 
and live with her husband. She must, 
therefore, adjust herself to the changed 
situation after her daughter’s marriage. 
Similarly. Shri Tewari and his mother and 
brother have to face the new situation 
created by the marriage. The Introduc- 
tion of his wife in his family means that 
all the family members must welcome her 
with affection and they must help her In 
all respects to strengthen her roots In the 
family life of her husband. Mrs. Tewari 
has to look upon her mother-in-law as her 
own mother, who in turn must look upon 
her daughter-in-law as if she Is her 
daughter. The younger brother Is also en- 
titled to be looked upon as the child of the 
family. This of course does not mean that 
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and Is otherwise needy, then Mr. Tewari 
must ignore her requirements. 'Within rea- 
sonable limits, Shri Tewari must allow his 
wife to look after her own mother. All 
this requires joint co-operative effort 
with good will on all sides and I have no 
doubt that educated, sensible and practical 
as all the persons concerned in this con- 
troversy are. and belonging as they do to 
respectable families with high Indian tra- 
ditions. they will all realise the futility of 
avoidable litigation which is calculated to 
bring disharmony and financial difficul- 
ties in the family. The litigation in which 
the parties seem to be involved at the 
present point of time can neither solve 
their problem nor bring peace of mind 
to them, leave alone the financial and 
other difficulties and most of all the un- 
healthy environments for their own 
child, to whom they owe both legal and 
moral obligation to bring up as a good 
human being. In the civil litigation for 


restitution of conjugal rights, that Court 
has a judicial duty to try to bring about 
reconciliation between the two spouses, 
and I hope serious and genuine effort 
would be made to this end. That Court 
would no doubt use its good offices in 
accordance with law to remove mis- 
understandings, if any, between the 
parties and see that the . two spouses 
forget their past differences and begin to 
live together. If for no other reasons, at 
least for the good of their child and their 
own aged parents. I trust that their aged 
parents also are anxious to see their 
children living happily together tn the 
normal way. 

Reference accepted and 

maintenance enhanced. 
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Gurbachan Singh, Appellant v. State, 
Respondent. 

Criminal Appeal 33 of 1967, D /- 20-3- 
1969. from Order of SpL, J., Deihi, D/- 
3-2-1967. 

(A) Prevention of Corruption Act 
(1947), Section 6 — Purpose of sanction. 

The intention of the legislature in pro- 
viding for a sanction In respect of the 
offences covered by Section 6 of the 
Prevention of Corruption Act is merely 
to afford a reasonable protection to the 
public servants in the discharge of their 
official functions. It is not the object of 
the section that a public servant who is 
guilty of the particular offence mentioned 
in that section should escape the conse- 
quences of his criminal act by raising the 
technical plea of invalidity of sanction. 
The section is a safeguard for the Inno- 
cent and is not a shield for the guilty. 

(Para 18) 

(B) Prevention of Corruption Act (1947), 
S. 6 — Sanctioning authority - — Public 
servant employed by Provincial Govern- 
ment loaned to Central Government — 
Sanctioning authority would he the loan- 
ing government and not borrowing gov- 
ernment. AIR 1962 SC 1573, ReL on. 

(Para 19) 

(Q Criminal P. C. (1898) S. 196A — 
Accused charged under Ss. 120-B, 161, 162, 
163 of Penal Code, I860 — Sanction ob- 
tained in respect of offences under Sec- 
tion 120B and S. 161 L P. C. but not in 
respect of offences under S. 120-B and 
Ss. 162 and 163 — Conviction for offen- 
ces under Ss. 120B and 161 L P. C. can 
still be maintained. AIR 1967 SC 1599, 
Bel. on. (Paras 21, 25, 27) 

(D) Prevention of Corruption Act (1947) 
S. 6 — Penal Code (I860) Ss. 120-B and 
163 — Accu sed who was not en titled to 
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protection of S. 197, Criminal P. C. charg- 
ed under Ss. 120-B, 161, 162 and 163 I. P. C. 
— Sanction obtained under S. 6(l)(c) — 
Held if offences under S. 120-B and S. 163 
L P. C. were outside scope of S. 6 of the 
Act, there could he no bar to prosecution 
of accused under those sections. 

(Para 20) 

(E) Prevention of Corruption Act (1947), 

S. 5-A — Prosecution for offences under 
Ss. 120-B and 161 I. P. C. — Investigation 
by officer below rank of officers men- 
tioned in S. 5-A — Held it could not be 
said that because sanction was not neces- 
sary under S. 197, Cr. P. C. it was also 
not necessary under S. 196-A, Cr. P. C. 
because position in so far as offence under 
S. 161, L P. C. was concerned was same 
notwithstanding amendment of Act in 1952 
by introduction of S. 5-A as offence under 
that section when so investigated, would 
still remain non-cognizable. (Para 23) 

(F) Prevention of Corruption Act (1947), 

S. 6 — Officer according sanction not ex- 
amined as witness — His signature proved 
but there was no evidence to establish 
that sanctioning officer had applied his 
mind to the case — Held presumption was 
that sanction was duly accorded in absen- 
ce of evidence to contrary — (Evidence Act 
(1872) S. 114). (Para 29) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1590 (V 54) = 

1967 Cri LJ 1401, Madan Lai v. 

State of Punjab 26 

(1962) AIR 1962 SC 1573 (V 49) = 

1962 (2) Cri LJ 510, R. R. Chari 
v. State of U. P. 19 

(1954) AIR 1954 SC 455 (V 41) «=* 

1954 Cri LJ 1161, Ronald Wood 
Mathams v. State of W. B. 22 

(1949) AIR 1949 PC 117 (V 36) => 

50 Cri LJ 395, Phanindra Chan- 
dra Neogy v. King 22 

(1948) AIR 1948 PC 128 (V 35) = 

49 Cri LJ 503, H. H. B. Gill v. 

King 22 

D. D. Sharma with Tarlochan Singh 
Sodhi, for Petitioner; R. L. Mehta, for 
Respondent. 

JUDGMENT : — The appellant in this 
case was charged with offences under 
Sections 161, 162 and 163, I. P. C. for 
attempting to obtain for himself and other 
persons illegal gratification from two 
postal employees from Jullundur and 
Kapurthala, namely Kewal Krishan and 
P. L. Sachdeva, for getting their names 
included in the merit list which was to be 
prepared as a result of the postal exa- 
mination held, in September 1962 by ex- 
ercising his influence with some other 
public servants dealing with the matter. 
He was also charged with conspiracy 
with some other unknown. person or 
persons and also for attempting to cheat 
the afore-mentioned Kewal Krishan and 
P. L. Sachdeva by trying to obtain Rs. 500 


from each of them by falsely holding 
out that he would get their names includ- 
ed in the merit list as aforesaid. 

2. Learned Special Judge who tried 
the case found the appellant guilty of an 
offence under Section 120-B, L P. C. and 
Section 161, I. P. C. only by his order 
dated 3rd February, 1967 and sentenced 
him to two years R. I. and a fine of 
Rs. 500 under each of the two counts. 
In the event of default in the payment of 
fine, the appellant was also ordered to 
undergo further rigorous imprisonment 
for a period of three months for each de- 
fault. The substantive sentences of im- 
prisonment were however ordered to run 
concurrently. The appellant being aggri- 
eved by the order of conviction and sen- 
tence has come up in appeal to this Court 

3. The main and if I may say so, the 
only real contention urged on behalf of the 
appellant is that his trial was vitiated for 
want of a valid sanction. 

4. In order to appreciate the argu- 
ment of the learned counsel, it is necessary 
to refer to the sanction-order (Ex. P. 1) 
and the evidence produced by the prose- 
cution in that behalf. It is common gro- 
und that at the time when the appellant 
is alleged to have committed the offence 
of which he has been found guilty, he was 
working as a receptionist in the office of 
the Directorate General Post and Tele- 
graphs. under the Ministry of Home Aff- 
airs at New Delhi. Ordinarily therefore, 
cognizance of an offence under Section 
161 I. P. C. could be taken against him on 
a sanction accorded by a competent autho- 
rity in the Ministry of Home Affairs. In 
the present case however, the sanction 
(Ex. P. 1) has been granted by the Con- 
troller of Printing and Stationery Punjab 
(hereafter to be referred to as the Con- 
troller) by his order dated 13-8-1964. 

5. The argument of Mr. Sharma, learn- 
ed counsel for the appellant, is that there 
is no evidence on record to establish any 
connection between the appellant and the 
office of the Controller. 

6. The question for consideration 
therefore is as to who is the authority 
competent to remove the appellant from 
his office as envisaged in Section 6 (1) (c) 
of the Prevention of Corruption Act 2 of 
1947 (hereafter to be referred to as the 
Act). The prosecution examined • Lekh 
Rai (PW 1) Head Assistant from the office 
of the Controller to prove the sanction 
(Ex. P. 1). The witness deposed that the 
sanction-order bears the signature of 
Shri K. C. Kurian, Controller of Printing 
and Stationery Punjab. He also stated 
that the appellant was employed in the 
office of the Controller and was on depu- 
tation from that office to the Government 
of India, Ministry of Home Affairs. He 
further stated that the Controller of Prin- 
ting and Stationery • Punjab, Chandigarh, 
was the appointing and dismissing autho- 
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rity for the staff -working under him. In 
support of his statement the witness pro- 
duced four letters (Exs. P3 to P6) written 
by the appellant. Exs. P4, P5 and P6 are 
letters dated 30-1-58, 27-2-58 and 14-3-58 
respectively addressed by the appellant 
to the Accounts Officer, Printing and Sta- 
tionery Department Punjab, Chandigarh, 
while Ex. F3 is a letter dated 22-1-69 
addressed by him to the Controller, All 
these letters are admitted by the appel- 
lant to have been addressed by him to the 
officers concerned. In. Ex P. 6 the appel- 
lant stated that he had joined the Ration- 
ing Department Delhi with the permission 
of the Accounts Officer, Printing and Sta- 
tionery Department, Punjab while his 
claim in Ex P5 was that he had done to 
after a no-objection certificate to that ef- 
fect was issued to him by the Accounts 
Officer under his office memo No. 3660-G 
dated 12-11-1953. In Ex P4 the appellant 
stated that he was entitled to payment of 
arrears on account of difference of leave 
ealary and that he has been informed that 
his service book along with his bill for 
arrears had been submitted by the Ac- 
counts Officer to the Accountant General 
Simla for pre-audit He complained in 
his letter that the payment of arrears was 
being unduly delayed and requested that 
early steps be taken to finalise the case. 
Ex P. 3 clarifies the position regarding 
the appellant’s claim for difference of 
leave salary admissible in his case as he 
states therein that he had taken leave 
from 29-6-1954 to 19-11-1954 which had 
been duly sanctioned by the office of the 
Controller and necessary payment for the 
said period was also made to him by a 
cheque for Rs. 32l/l5As. According to him 
the payment of that amount was made to 
him on the basis of the last pay certifi- 
cate submitted by the Rationing Depart- 
ment Delhi: but since the decision on fixa- 
ttoa. of ’fas of 'm 

Department was then under consideration 
his case for payment of difference of Pay 
was lingering in the office of the Control- 
ler for the last two years. 

7. The argument of the learned Coun- 
sel for the appellant however, is that the 
appellant was merely attempting to put 
forth a claim for establishing continuity 
of his service for the entire period, but 
there was no evidence to show that hi3 
claim was actually accepted by the Con- 
troller. I do not think so. If the appel- 
lant had no connection with the office of 
the Controller there would have been no 
occasion for payment of leave salary to 
Km for the period 29-6-54 to 19-11-54 by 
means of a cheque for Rs. 321/15 As. as 
stated by the appellant himself in Ex P. 3. 
likewise there wouM have been no oc- 
casion for him to chum payment on ac- 
count of difference of pay. 

8. The appellant proved through 
DW 12, Shri B. M. Sharma, retired Under 


Secretary, Ministry of Home Affairs, two 
documents Exs. D. 12 and D. 13 in support 
of his contention that his appointment 
under the Ministry ol Home Affairs was 
a direct appointment and had nothing to 
do with his previous appointment in the 
office of the Controller. Ex D. 12 is 
dated 20-11-54 while Ex. D. 13 Is dated 
30-11-54. Both these documents show 
that the appellant was appointed as a 
temporary clerk in the Ministry of Home 
Affairs with effect from the forenoon 
of 20-11-54, These documents read with 
Ex P. 3 go to establish continuity of ser- 
vice between the last date of leave viz., 
19-11-54 mentioned in Exhibit P. 3 and 
the date on which he was appointed in 
the Ministry of Home Affairs. If the 
appellant was not an employee in the 
office of the Controller there was no 
question of his reverting to that office 
after the abolition of the rationing 
system in Delhi and proceeding on leave 
from 29-6-54 to 19-11-54. likewise if 
his appointment under the Ministry of 
Home Affairs was not In continuation of 
his previous service there would have 
been no question of his having been ap- 
pointed in the said Ministry with effect 
from the forenoon of 20-11-54 Le., the 
day immediately following the expiry 
of his sanctioned leave In the office of the 
Controller. Similarly if the appellant 
had no connection with the office of the 
Controller there would have been no 
occasion for his service book being re- 
tained in that office as mentioned In 
Ex P. 4. 

9. Shri Roshan Lai Khanna CP. W. 20) 
is the next witness examined by the pro- 
secution in connection with the appel- 
lant's appointment In the office of the 
Controller. He deposed that before parti- 
tion of the country be had joined the 
efffee. <af the. OctAsqUas et Priafiag wd. 
Stationery Punjab at Lahore as a copy- 
holder on 14-3-1933. Gurbachan Singh 
appellant who had joined that office in 
1936 was then working as a copy-holder 
with him. He further stated that 
Gurbachan Singh worked in that office for 
six or seven years. His statement 
finds corroboration from Ex D. 15 which 
purports to be an extract from the ser- 
vice book of the appellant during the 
course of his employment in Rationing 
Department at Delhi. According to that 
document the appellant worked as a copy- 
holder in the Government Printing Press 
Punjab, Lahore from 3-2-1936- to 7-9- 
1943. On B-9-1943, he was promoted as 
Assistant Joint Store-keeper and then 
reverted as copy-holder from 12-11-43 
to 14-11-43. From 15-11-43 to 29-1-44 he 
was transferred on deputation to ih® 
Ordnance Parachute Factory Lahore where 
he continued to work till 10-10-46. On 
11-10-46 he was declared as a substantive 
temporary Sub-Inspector in the office ox 
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Controller of Rationing Delhi. The office 
of Controller of Printing and Stationery 
Punjab at Chandigarh being the corres- 
ponding office of the Government Printing 
and Stationery Punjab Lahore, his con- 
tinuity of service in the Department of 
Printing and Stationery appears to have 
been upheld and that is why immediate- 
ly after rationing was abolished in Delhi 
the appellant hastened to claim his lien 
over h is post in the office of the Control- 
ler. His claim appears to have been re- 
cognised because of leave having been 
sanctioned to him for the period 29-6- 
54 to 19-11-54 till he proceeded on 
deputation to a post under the Ministry 
of Home Affairs with effect from the fore- 
noon of 20-11-54. 

10. That the appellant held a perma- 
nent post in the office of the Controller 
is also apparent from the letter dated 
6-8-1966 (Ex. P. 52) addressed by Shri 
G. D. Gupta, Under Secretary to the 
Government of India, Ministry of Home 
Affairs to the Superintendent of Police, 
Special Police Establishment annexing a 
copy of the letter dated 17-6-1966 
(Ex. P. 53) addressed by the Accounts 
Officer in the office of the Controller to 
the Under Secretary, Ministry of Home 
Affairs. According to Exhibit P. 52 the 
appellant was transferred as a Lower 
Division Clerk from the office of the 
Controller where he held a permanent 
post. The letter also negatives the appel- 
lant’s claim that he is a permanent hand 
of the Home Ministry and states that with 
effect from 1-6-1966 his services had been 
replaced at the disposal of the Controller. 
Ex. P. 53 recognises that the Controller’s 
office is the parent office of the appel- 
lant and goes on to add that before he 
is reverted to that Department his case 
of suspension must be finally decided 
because action to retire him from service 
would be taken after the period of sus- 
pension is regularised and entries in the 
service book are completed right up to the 
date of his reversion to his parent office. 

11. This evidence leaves no manner 
of doubt about the appellant being a 
permanent employee in the office of the 
Controller. 

12. Mr. Sharma questioned the cor- 
rectness of the statements made in 
Exs. P. 52 and P. 53 and strongly urged 
that both these documents were fabricat- 
ed during the course of the trial at the 
instance of the police after the prosecu- 
tion had failed to prove the appellant’s 
connection with the office of the Control- 
ler. Learned counsel argued that both 
these documents were not available when 
Shri G. D. Gupta (P. W. 24) was examin- 
ed on 24-2-1965. It was only re-call- 
ed on 25-10-1966. Meanwhile he had been 
persuaded by the police to address the 
letter Ex. P. 52 along with annexure P. 53 
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which had been procured during this in- 
terval. 

13. It is no doubt true that Exhibits 
P. 52 and P. 53 came into existence after 
the close _ of the prosecution case and the 
examination of the last defence-witness 
Inder Singh (DW 11). But that is hardly 
any reason to suspect that an officer of 
the status of Shri G. D. Gupta would 
stoop so low as to fabricate false evidence 
with a view to oblige the police. 

14. After Shri G. D. Gupta was re-cal- 
led and examined, the prosecution was 
also allowed to examine Shri Rattan 
Singh (PW 32) who was working as an 
Assistant in the office of the Controller 
and had brought with him the appellant’s 
file as maintained in that office. He de- 
posed that before 20-11-1954 the appel- 
lant was working in a "confirmed post” 
as a Reviser in the office of the Control- 
ler and that the file brought by him con- 
tained an application dated 22-10-53 made 
by the appellant seeking permission to get 
his name registered with the Employment 
Exchange Delhi in search of a better job. 
The witness further deposed that neces- 
sary permission was accorded to him by 
the Controller on 12-11-1953. 

15. To rebut the additional evidence 
adduced by the prosecution, the appel- 
lant was allowed to examine Shri B. M. 
Sharma (DW 12) retired Under Secretary, 
Ministry of Home Affairs. But there is 
nothing in the evidence of that witness 
which in any way disproves the prosecu- 
tion case. The two last exhibits D. 12 and 
D. 13 which' relate to the appellant’s ap- 
pointment as a clerk in the Ministry of 
Home Affairs which were proved through 
him have already been referred to by me 
earlier. If anything, those letters estab- 
lish the continuity of the appellant’s ser- 
vice from one department to another with- 
out any break. 

17. I therefore agree with the learned 
Special Judge that the sanction required 
in this case was that of the Controller. 

18. It may be mentioned here that Mr. 
R. L. Mehta, learned counsel for the State, 
showed me during the course of his argu- 
ments another sanction which had been 
obtained from the Ministry of Home Af- 
fairs before the cognizance of the offence 
was taken against the appellant. Mr. 
Mehta however submitted that the sanc- 
tion order was not placed on file as the pro- 
secution was satisfied that the authority 
competent to remove the appellant from 
service was the Controller. Nevertheless 
Mr. Mehta prayed that if I came to the 
conclusion that the appellant was an em- 
ployee under the Ministry of Home Affairs, 
permission be granted to the prosecution 
to lead evidence at this stage for proving 
the sanction accorded by the Ministry of 
Home Affairs. As I am satisfied that the 
sanction required in the present case was 
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that of the Controller. I have not felt the 
necessity of considering Mr. Mehta’s pra- 
yer for additional evidence. But I must 
say that if I had even the least doubt in 
my mind about the validity of the sanc- 
tion I would not have hesitated to grant 
Mr. Mehta’s prayer for additional evidence 
as in roy opinion the intention of the 
legislature in providing for a sanction In 
respect of the offences covered by Sec- 
tion 6 of the Prevention of Corruption 
Act is merely to afford a reasonable pro- 
tection to the public servants in the dis- 
charge of their official functions. It is not 
the object of the section that a public 
servant who is guilty of the _ particular 
offence mentioned in that section should 
escape the consequences of his criminal 
act by raising the technical plea of invali- 
dity of sanction. The section is a safe- 
guard for the innocent and is not a shield 
for the guilty. 

10. The next contention of the learned 
counsel for the appellant was that even If 
the appellant were held to be a permanent 
employee in the office of the Controller 
in view of the fact that he was employed 
at the time of commission of the offence 
under the Ministry of Home Affairs the 
sanction required was that of the Central 
Government. The answer to the argu- 
ment is furnished by a decision of the 
Supreme Court in R. R. Chari v. State of 
Uttar Pradesh. AIR 1962 SC 1573 where 
it was held that if the services of a public 
servant permanently employed by a Pro- 
vincial Government or loaned to the Cen- 
tral Government the authority to remove 
such public servant from office would not 
be the borrowing government but the loan- 
ing government 


20. Mr, Sharma learned counsel for 
the appellant, then argued that sanction 
in this case had been accorded under Sec- 
tion 6(ll(c) of the Prevention of Corrup- 
tion Act whereas the appellant had been 
prosecuted not only lor offences under 
Sections 161. 162 and 163 I. P. C. but also 
for an offence under Section 120-B for 
which the authority envisaged under Sec- 
tion 6(1) (cl of the Act would not he the 
proper authority. The argument appears 
to me to be wholly misconceived for the 
simple reason that if offences under Sec- 
tion 120-B and Section 163 I. P. C. are 
outside the scope of S. 6 of the Act there 
could be no bar to the prosecution of the 
appellant under those sections. The ap- 
pellant is admittedly not a public ser- 
jvant who is removable from his office by 
or with the sanction of the State Govern- 
ment or the Central Government and as 
'such he is not entitled to the protection 
of Section 197 of the Code of Criminal 
(Procedure. That being so. I am not aware 
of any other provirion of law to which 
one might turn for the purpose of disco- 
vering the necessity for sanction. 


21. Mr. Sharma next argued that of- 
fences under sections 161, 162 and 163 
With which the appellant was charged 
were non-cognizable offences. Since Sec- 
tion 120-B derives its, colour from the 
offences which are said to be the object 
of criminal conspiracy no cognizance of 
offences under Section 120-B. L P. C, 
could therefore, be taken in the absence 
of sanction under Section 196-A Criminal 
E. C. 

22. Mr. Mehta learned counsel for the 
State countered the argument by submitt- 
ing that Under Sec. 5-A of the Prevention 
of Corruption Act, 1947 an offence under 
Section 161, L P. C. is cognizable so far 
as investigation by officers of the rank 
of Deputy Superintendent of Police and 
an officer not be2ow the rank of Inspector 
of Police who is specially authorised by 
the Inspector-General of Police, Special 
Police Establishment are concerned. 
There was therefore, no necessity for 
sanction under Section 196-A, Criminal 
P. C. Mr. Mehta also submitted that even 
otherwise it was not necessary to obtain 
sanction under Section 196-A, Criminal 
P. C. in the case of an offence under Sec- 
tion 120-B read with Section 161, 1. P. C. 
In this connection the learned counsel In- 
vited my attention to two decisions of 
the Privy Council: H. H. B. Gill v. King, 
AIR 1948 PC 128 and Phanindra Chan- 
dra Neogy v. The King, AIR 1949 
PC 117 where it was held that 
no sanction, under Section. 197. Criminal 
P. C. was necessary in the case of an 
offence under Section 120-B read with 
Section 161, L P. C. for the simple reason 
that a public servant in conspiring or ac- 
cepting or attempting to accept illegal 
gratification could not be held to have 
committed the offence while acting oT 
purporting to act in the discharge of his 
official duty. Both these cases were 
approved by the -Supreme Court in 
Ronald Wood Mathams v. State of 
W. Bengal. AIR 1954 SC 455 where it was 
held that sanction under Section 197 was 
not_ necessary for instituting proceedings 
against a public servant on charges of 
conspiracy and bribery. 

23. T am afraid, I cannot agree with 
Mr. Mehta when he says that because 
sanction is not required under Section 197, 
Criminal P. C. there is also no necessity 
for sanction under Section 196-A, Crimi- 
nal P. C. in respect of offences under 
Sections 120-B and 161, I. P. C. even 
when the investigation of the case is by 
an officer below the rank of officers 
mentioned in Section 5-A referred to 
above as in my opinion the position In so 
far as an offence under Section 161, 
I..P. C. is concerned is still the same not- 
withstanding the amendment of the Pre- 
vention of Corruption Act, 1947 in 195 2 
by the introduction of Section 5-A as an 
offence under that section when so invest!- 
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gated, •would still remain non-cogniz- 
able. 

24. In all the three cases cited by 
Mr. Mehta the ratio decidendi is that a 
public servant while committing an 
offence of accepting bribe neither acts 
nor purports to act in the discharge of his 
official duty and as such the provisions of 
Sea 197 are not attracted. In the case 
of an offence of criminal conspiracy with 
the object of committing a non- cogniz- 
able offence to which Section 196-A, 
Criminal P. C. is attracted, there is no 
such limitation and the section applies to 
public servants as well as to others 
alike. There is therefore, substance in 
the argument of Mr. Sharma that 
cognizance of an offence under Sec- 
tion 120-B and Sections 162 and 163, 
L P. C. could not have been taken against 
the appellant for want of sanction under 
Section 196-A, Criminal Procedure Code. 

25. The question however, is whether 
that would vitiate the trial as a whole. I 
have already stated that the appellant 
has been convicted of offences under Sec- 
tions 120-B and 161, L P. C. He has not 
been convicted of offences under Sec- 
tions 162 and 163, L P. C. If therefore, 
for want of sanction under Section 196-A, 
Criminal P. C. the appellant could not be 
tried for offences under Section 120-B and 
Sections 162 and 163, I. P. C. that would 
not affect his conviction under Sec- 
tions 120-B and 161, I P. C, 

26. I am fortified in this view by a 
decision of the Supreme Court in Madan 
Lai v. State of Punjab, AIR ,1967 SC 1590. 
The accused in that case was charged with 
offences under Sections 120-B. 409 and 
477-A, I. P. C. No sanction had however 
been obtained for the prosecution of the 
accused for offences under Section 120-B 
read with Section 477-A, I. P. C. It was 
held that the conspiracy to commit an of- 
fence is by itself distinct from the offence 
to do which the conspiracy is entered into. 
Such an offence, if actually committed, 
would be the subject-matter of separate 
charge. If that offence does not require 
sanction though the offence of conspiracy 
does, and sanction is not obtained, the 
Court can still proceed with the trial as to 
the substantive offence as if there was 
no charge of conspiracy. 

27. In the present case, there is a valid 
sanction for the prosecution_ of the appel- 
lant for offences under. Section 120-B and 
Section 161 L P. C. If therefore there is no 
sanction in respect of offences under Sec- 
tion 120-B and Sections 162 & 163 I. P. C. 
his conviction for offences under Sections 
120-B & 161, L P. C.' can still be main- 
tained. 

28. Mr. Sharma lastly argued that the 
officer who accorded the sanction had not 


been examined as a witness and all that 
had been done was that a Head Assistant 
(Lekh Raj PW1) from the office of the 
Controller had been examined. He had 
only proved the signature of that Officer 
but there was no evidence to establish that 
the officer according the sanction, had 
applied his mind to the facts of the case. 

29. There is no merit in this argument 
The sanction order (Ex. PI) fully sets out 
the material facts and the offences dis- 
closed by those facts. There is a presum- 
ption about official acts having been regu- 
larly performed. In the absence of any 
evidence to the contrary, it cannot be 
held that the officer granting the sanction 
acted mechanically without applying his 
mind to the material placed before him 

30. The next contention urged by 
Mr. Sharma was that this was a case of 
mistaken identity. From the very out- 
set the contention appeared to be so ut- 
terly devoid of merit that the learned coun- 
sel found it almost impossible to Intro- 
duce any element of acceptability into his 
argument. He argued that the person 
actually responsible for the commission of 
the offence was another person who bore 
the same name as the appellant and who 
was employed in the Examination Brandi 
of the Postal Department but the appel- 
lant had been falsely implicated in his 
place because of his enmity with Mr. R. K. 
Nayar (PW 11). To appreciate this con- 
tention it is necessary to set out the broad 
features of the prosecution story. (After 
examining evidence his Lordship came to 
the condusion that defence set up by ap- 
pellant was palpably false and was rightly 
rejected by the learned trial Judge — Ed). 

_ 31-40. The result of the above discus- 
sion is that the appellant’s conviction for 
offences under Section 120-B and Section 
161 L P. C. is maintained. The sentence 
on each count however is reduced to one 
year R. I. The sentence of fine is set aside 
while the sentence of imprisonment is 
ordered to run concurrently. The appel- 
lant who is on bail should surrender 
forthwith. 

Order accordingly. 
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S. N. ANDLEY AND PRAKASH 
NARAIN, JJ. 

Hans Raj, Petitioner v. Commissioner 
of Excise,- Vikas Bhawan, New Delhi and 
others, Respondents. 

Civil Writ No. 191 of 1968, D /- 27-2- 
1969. 

(A) Punjab Excise Act (1 of 1914), 
S. 43 — Delhi Liquor License Rules 
(1935), E. 5.10 — Excise Commissioner 
deleting name of partner from license 
issued in name of firm — Writ challeng- 
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mg order — Preliminary objection that 
Writ has become infructuous because of 
expiry of annual term of licence — Pro- 
vision for grant of licence from April to 
March does not contemplate issue of fresh 
licence every year — Right of holders of 
licence cannot he said to be extinguished 
on expiry of term. Particularly when pro- 
vision for renewal exists — ■ Objection not 
sustainable. (Para 11) 

(B) Punjab Excise Act (1 of 1914), 

S. 43 — Delhi Liquor Licence Rules 
(1933), E. 5.4 — Grant of licence in name 
of firm — Partners do not bold licence in 
their individual name — Rule provides 
for grant of licence to partnership firm. 

(Para 12) 

(C) Punjab Excise Act (1 of 1914), S. 15 

(5)-^Issue of licence in name of firm — In- 
clusion of name of newly entered partner 
in licence on applidxCcaa by exeru'ng part- 
ners — ■ Existing partners subsequently 
alleging withdrawal of that application — 
Commissioner issuing show cause notice 
to newly entered partner — Appearance 
of parties — Commissioner directing exist- 
ing partners to furnish copy of with- 
drawal application and affidavit regarding 
Its presentation — Commissioner ordering 
delivery of documents to newly entered 
partner and fixing date of filing of written 
statements by all partners — Case not 
heard on that date — Order for deletion 
of name of newly entered partner passed 
subsequently on ground that original ap- 
plication for inclusion of name was not 
made by all partners — Order held was 
illegal as it adversely affected rights of 
newly entered partner without giving 
him opportunity of being heard — Order 
also held was violative of principles of 
natural justice — Constitution of India, 
Art. 226. (Para 13) 

S. N. Chopra Sr. with S. L. Bhatla, for 
Petitioner; D. Narasaraju, Sr. with Brij- 
bans Kishore and J. N. Aggarwal, Ravin- 
der Narain, C. I*. Itorora, for Respondents, 

S. N. ANDLEY, J.: — We are confining 
our decision in this writ petition to the 
Question whether the impugned order 
dated 7/l7th February, 1968 was passed 
in violation of the provisions of sub-sec- 
tion (5) of Section 15 of the Punjab Excise 
Act. 1914 or the principles of natural 
justice. This order came to be passed in 
the circumstances hereinafter stated. 

2. The petitioner; respondent No. 3 
and respondent No. 4 are sons of late 
T char Dass. The deceased was the holder 
of an L-4 licence issued to him under the 
Act for the retail sale of liquor la a 
restaurant. The deceased was the sole 
proprietor of the Esplanade Bar and 
Restaurant, Chandni Chowk, Delhi. He 
died on or about June 2, 1946. There- 
after, on March 14. 1947, a deed of part- 
nership was executed between the peti- 
tioner and respondents 3 and 4, being the 


successors and heirs of the deceased, in 
respect of the business carried on under 
the style of Esplanade Bar and Restaur- 
ant In 1948. these three persons also 
Purchased the United Coffee House, New 
Delhi In 1951, the petitioner ceased to 
be a partner of the business carried on in 
the name of Esplanade Bar and Restaur- 
ant and respondents Nos. 3 and 4 ceased 
to be partners in the United Coffee House, 
New Delhi. 

3. The L-4 licence was discontinued 
on or about August 13. 1956 In accordance 
with the prohibition policy and in its 
Place an L-2 licence was, it Is alleged 
granted to Kishan Lai & Co. The L-2 
licence was for wholesale and retail sale 
of liauor. At this time, respondents Nos. 
3 and 4 were the partners of Kishan Lai 
& Co. aforesaid. 

4. Another partnership deed was 
entered into on July 1, 1964, whereby 
respondent No. 5 son of respondent No. 3, 
was taken in as a partner of Kishan Lai 
& Co. and, on July 27, 1964. an applica- 
tion was made for the inclusion of respon- 
dent No. 5 as a partner in respect of the 
L-2 licence. 

5. Another partnership deed was 
entered into on July 1, 1966 whereby the 
Petitioner also came in as a partner of 
Kishan Lai & Co. Therefore, at this 
time, the partners of Kishan Lai & Co. 
were the petitioner and respondents Nos. 
3 to 5. Since the petitioner had become 
a partner of Kishan Lai & Co., an appli- 
cation was made on December 10, 1960, 
fur including his name also on the afore- 
said L-2 licence. It Is the contention of 
the petitioner that written statements 
were made by respondent No. 3 on hi9 
own behalf and as attorney for respon- 
dent No. 5 and by respondent No. 4 sup- 
porting the application which had been 
filed on December 10, 1966. 

6. On April 19, 1967 another deed of 
Partnership was executed between the 
Petitioner and respondents Nos. 3 to 5 In 
Which, inter alia, the respective shares of 
the partners were redetermined. It is 
alleged that prior to this partnership 
deed, respondent No. 3 had, on April 5, 
J967 made an application to the Excise 
authorities for withdrawal of his earlier 
application for including the name of the 
Petitioner in L-2 licence. ' 

7. The District Excise Officer passed 
a n order on June 9. 1967 which was com- 
municated to Kishan Lai & Co. by his 
letter dated June 14, 1967. By this letter 
the aforesaid firm was informed that the 
Request for the inclusion of the names oi 
respondent No. 5 and the petitioner _ had 
been allowed subject to the responsibili- 
ties for all obligations under the Excise 
law. In fact, a further communication 
dated June 20, 1967 was addressed by the 
District Excise Officer to Kishan Lai & 
Co. stating that the names of the petl- 
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fioner and respondent No. 5 had been in- 
cluded in the L-2 licence as partners and 
the L-2 licence was itself returned to the 
firm. 

8. Then on November 7, 1967, respon- 

dent No. 3 sent a representation to the 
Lt. Governor, Delhi, in which, broadly 
speaking, it was contended that respon- 
dent No. 3 was always the sole proprietor 
of the aforesaid L-2 licence and continued 
to be so. He prayed that the two names 
added to the L-2 licence should be delet- 
ed. Upon this representation, a notice 
dated November 28, 1967 was issued to 

the petitioner and respondent Nos. 3 to 
5 to show cause "why the addition of 
either or both the names of Shri Jag- 
mohan and Shri Hans Raj in the said 
licence as per order dated 9-6-1967 of the 
Collector of Excise, Delhi be not omitted.” 
Upon receiving this notice, the petitioner, 
by his letter dated December 4, 1967 re- 
quested the Excise Commissioner to fur- 
nish copies of the records detailed there- 
in. Some further correspondence follow- 
ed between the petitioner and the Excise 
authorities, the result of which was that 
copies of only some of the documents ask- 
ed for by the petitioner were supplied 
to him while the copies of other docu- 
ments were not supplied on the ground 
that they were confidential notes on the 
file. By another letter dated December 
19, 1967, the petitioner asked for inspec- 
tion of certain records as also of the two 
licences which had been granted from 
time to time. He further requested that 
he may be given one week’s time, after 
such examination, for a personal hearing. 
It is stated by the petitioner in this letter 
that it was necessary for him to have this 
inspection in order to prove that the 
licence had never been transferred as 
alleged by respondent No. 3. This request 
was not acceded to by the District Excise 
Officer as is apparent from his letter dated 
December 20, 1967. 

9. The matter ultimately came up be- 
fore the Excise Commissioner on Decem- 
ber 27, 1967. The order passed by the 
Excise Commissioner is annexure 'HI’ to 
the counter filed by respondent No. 3. It 
appears from this order that the peti- 
tioner and respondents Nos. 3 and 4 ap- 
peared before him and the Excise _ Com- 
missioner accepted the representation by 
respondent No. 3 of respondent No. 5. 
Respondent No. 3 appears to have assert- 
ed before the Excise Commissioner about 
the filing of his application dated April 5, 
1967 for withdrawal of his representation 
dated December 10, 1966 and, as to this, 
the Excise Commissioner has stated that 
this application for withdrawal is not on 
the file. It further appears from the 
order that respondent No. 3 was asked to 
file an attested copy of the said applica- 
tion along with the copy of the endorse- 
ment in acknowledgment of its receipt 
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and also an affidavit regarding its presen- 
tation. This order further states that 
the petitioner requested for copies of the 
statements which had been made by res- 
pondent No. 3 for himself and on behalf 
of respondent No. 5 and by respondent 
No. 4 and it was pointed out to him that 
the statements were undated and had not 
been recorded either by the Collector of 
Excise or Excise Commissioner or the 
District Excise Officer. 

However, the Excise Commissioner 
made an order that there would be no 
objection to copies of the aforesaid state- 
ments being furnished to the petitioner. 
This order then records the filing of a re- 
presentation by the parties concerned to 
appoint their brother-in-law, Shri Hans 
Raj, to settle their affairs and for that 
purpose the grant of one week’s time. 
Then in the penultimate paragraph the 
Excise Commissioner directed the parties 
to file their final written statements by 
January 8, 1968 failing which the case was 
to be decided ex parte. 

10. It is not disputed by the respon- 
dents that no proceedings took place on 
January 8, 1968, as, in the meantime, the 
file had been called for by an Executive 
Councillor. It need only be stated that 
the parties did not appear before the 
Excise Commissioner on any subsequent 
date and, on 7/17th February, 1968, the 
Excise Commissioner passed the impugn- 
ed order whereby he held that inasmuch 
as the application for including the name 
of the petitioner had not been signed by 
all the partners, it was not an application 
as contemplated by Rule 5.7 of the Delhi 
Liquor License Rules. Accordingly, he 
ordered the deletion of the names of the 
petitioner and respondent No. 5 from the 
L-2 licence. 

11. Mr. Narasaraju, who appears for 
the Commissioner of Excise and the Delhi 
Administration, respondents Nos. 1 and 2 
respectively, has raised two preliminary 
objections. The first preliminary objec- 
tion that he has raised is that the grant of 
a liquor licence is a grant from year to 
year and the licence having expired on 
March 31, 1968, the writ has become in- 
fructuous. It is true that a licence under 
the Delhi Excise Act is a licence which 
is granted for the period 1st April in any 
year to 31st March in the subsequent year 
but it is not correct, in our opinion, to 
say that there is always a fresh grant of 
a licence. Rule 5.10 of the Delhi Liquor 
License Rules talks of the renewal of a 
licence and so does Section 43 of the Act. 
In fact also, it appears that the L-2 
licence which was granted by the autho- 
rities in the beginning has been renewed, 
from year to year. It cannot, therefore, 
be said that the rights of the holder of a 
licence are terminated completely upon 
the expiry of the annual term. The Act 
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and the Rules contemplate Tenewal of 
the very same licence and that being so, 
■we do not find any substance in this preli- 
minary objection. 

12. The second preliminary objection 
which has been raised is that a firm can- 
not be* the holder of a licence and it is 
only the partners of the firm who hold 
the licence in their individual names. 
This objection also has no substance be- 
cause Rule 5.4 of the Delhi Liquor 
License Rules talks of the grant of a 
licence, inter alia, specifically to a part- 
nership of firm 


A.LR. 

14 . We. therefore. Issue a writ of certi- 
orari quashing the order passed by the 
Excise Commissioner, respondent No. 3, 
on 7/17th February, 1968 and we also 
Issue a writ of mandamus directing him 
to hear the matter afresh and to decide 
It according to law. 

15. The petitioner will have bis costs 
of the petition. Counsel's fee is fixed at 
Rs. 200/-. The costs are recoverable from 
respondents Nos. 1 and 2. 

Petition allowed. 


13. The petitioner has complained that 
a hearing as contemplated by sub-sec- 
tion (51 of Section 15 of the Act or by the 
principles of natural justice was not 
afforded to him by the Excise Commis- 
sioner who decided the matter in his ab- 
sence. Mr. Narasaraiu on the other hand 
argues that a hearing contemplated by 
sub-section (5) of Section 15 and by the 
principles of natural justice was given 
to the parties when the Exrise Commis- 
sioner passed his order dated December 
27. 1967 and thereafter it was merely a 
auestion of the parties filing their written 
statements on the date fixed by that order. 
We have summarised the order dated 
December 27, 1967 which had been passed 
by the Excise Commissioner and we find 
it difficult to accept the contention of Mr. 
Narasaraju that any of the matters in 
controversy between the parties were 
decided on this date after hearing the 
parties. 

All that this order did was to state that 
the application for withdrawal alleged to 
have been filed by respondent No. 3 on 
April 5. 1967 was not on the file; that 
copies of the statements made by or on 
behalf of respondents Nos. 3 to 5 be given 
to the petitioner and that the parties 
file their written statements by January 
8. 1969. None of the points which were 
In controversy between the parties can 
be said to have been derided by this 
order. If that is so. it cannot be contend- 
ed that the order dated 7/17th February, 
1968 which was ultimately passed by the 
Excise Commissioner and which is Im- 
pugned by this writ was passed after giv- 
ing a reasonable opportunity to the peti- 
tioner or to any of the parties concerned. 
Sub-section (5) of Section 15 provides 
that no order shall be made under this 
section which adversely affects the rights 
of any person upon whom an obligation 
is imposed by or under this Act, without 
giving such person a reasonable oppor- 
tunity of being heard. That the order 
dated 7/1 7th February, 1968 affects the 
rights of the petitioner cannot be doubted, 
because his claim that his name should 
remain as a partner of Kishan Lai & Co. 
on the L-2 licence has been decided ad- 
versely to him. That being so, this order 
has to be quashed. 
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M. K. Chawla, for Petitioners; Pt. Maha- 
rai Kishan, for Respondent No. 1; Sh. 
K. K. Raizada, for Respondent No. 2. 

ORDER: — This revision is directed 
against the order of the Additional Dis- 
trict Judge, Delhi, dated 10th May, 1965, 
dismissing the appeal of the present peti- 
tioner and affirming the order of the 
trial Court refusing an award, filed be- 
fore it in a dispute between the parties, 
to be made a rule of the Court. 

2. Before dealing with the contentions 
raised, it will be appropriate to briefly 
state the facts which have led to the pre- 
sent litigation. Baldev Mittar and Tirath 
Parkash petitioners herein and Basant 
Ram and Bhagwan Das respondents in 
this revision carried on business in part- 
nership under the name of Jhol Brothers. 
On disputes arising between them, they 
appointed one Shri Ram 'Labhaya Kapoor 
as Arbitrator to decide the same. The 
Arbitrator gave his award dated 4th May, 
1962, dividing the partnership assets and 
held that the back portion of the shop 
premises No. 2706. which was being used 
by the firm as godown with three doors 
on the back side, was allotted to Basant 
Ram and he was to pay Rs. 35/- per 
month on account of rent for this portion 
to the landlord and the front portion of 
the same premises was allotted to the 
other three partners, Bhagwan Das, 
Tirath Parkash and Baldev Mittar, who 
were held to be liable to pay the balance 
of the rent payable to landlord for the 
entire premises. 

He further held that Basant Ram was 
to be provided with goods and raw mate- 
rials worth Rs. 1,000/- by the other part- 
ners in order to enable him to continue 
his business separately in the portion 
allotted to him and the remaining part- 
ners thereafter were to be entitled to the 
remaining assets of the firm Jhol Brothers 
including its goodwill and were also 
liable for its debts and liabilities, and 
that they were to keep Basant Ram saved 
and indemnified against any claims, 
demands, costs, losses and damages in 
respect of the firm Messrs Jhol Brothers, 
This award, it is not denied, was imple- 
mented between the parties, and they 
entered into separate possessions of the 
respective shares of the premises allotted 
to them in terms of the award and the 
goods and raw materials worth Rs. 1,000 
were also given over by the other part- 
ners to Basant Ram as directed in the 
award. 

On 13th of June, 1962, the Arbitrator 
filed this award in Court and prayed that 
it may be made a rule of the Court 
Notice of the filing of the award was 
issued to the parties, and was served on 
Basant Ram on 30th of July, 1962. On 
7th of September, 1962, he filed objec- 
tions to the award and prayed that it 


may be set aside. No objections were 
filed by the other partners. During the 
pendency of his objections, on 10th of 
October, 1962, Basant Ram also filed an 
application under Section 33 of the Arbi- 
tration Act, which was later not pressed 
by him and was consequently dismissed. 
On the objections filed by Basant Ram, 
the learned trial Court framed the fol- 
lowing issues: — 

(11 Whether the objections of Basant 
Ram are within time? (He having been 
served on 30-7-1962?) 

(2) Whether the award is illegal, void, 
and without jurisdiction as given in pre- 
liminary objection No.. 1 dated 28-8-1962? 

(3) Whether the landlord consented to 
the severance of the tenancy of the 
parties? If not, with what effect? 

(4) Whether Basant Ram is estopped 
from taking the objections? 

(5) Whether the objectors received 
goods and cash worth Rs. 1,000/- and as 
such the award has been acted upon? If 
so, with what effect? 

(6) Whether the objections under S. 33 
Arbitration Act, filed on 10-10-1962 are 
competent and maintainable? 

(7) Whether the agreement dated 1-5- 
1962 is invalid, illegal and unenforceable 
as alleged? 

(8) Whether the award is liable to be 
set aside on objections taken in para 7 
of the objections under S. 33 of the Arbi- 
tration Act (dated 9-10-1962)? 

(9) Relief 

3. Issues 1, 6, 7 and 8 were decided 
against Basant Bam and it was held that 
objections filed by him were barred by 
time- Under issues 4 and 5, it was held 
that Basant Ram had already received 
goods and cash worth Rs. 1.000/- but he 
was not estopped from challenging the 
award. Under issues 2 and 3 the finding 
was that the landlord had not consented 
to the severance of the tenancy as direct- 
ed by the award and the same was, there- 
fore, illegal. By order dated 25th of 
May, 1963, with these findings, the learn- 
ed trial Judge in exercise of his inherent 
powers refused tc make the award a rule 
of the Court. He also directed Basant 
Ram to deposit in Court the amount of 
Rs. J,000/- for payment to the other part- 
ners. Aggrieved from this, the other 
partners went up in appeal and the learn- 
ed Additional District Judge relying on 
Hastimal Dali Chand Bohra v. Hira Lai 
Moti Chand, AIR 1954 Bom 243, held 
that the trial Court was justified in the 
circumstances of this case to invoke its 
inherent powers and to refuse to make 
the award a rule of the Court. 

Following Smt. Dulari Devi v. Rajinder 
Prakash, AIR 1959 All 711, the learned 
Judge further held that as this award 
touched the rights of the landlord, who 
was a non-party to the arbitration agree- 
ment, the Arbitrator was guilty of judl- 
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dal misconduct, and the award deserved 
to be set aside. In support of Ids conclu- 
sion he also referred to several practical 
difficulties in the matter of actual pay- 
ment of rent of the entire premises to 
the landlord by one of the partners, when 
the landlord was not willing to break up 
the tenancy, and observed that this would 
result in multiplicity of judicial proceed- 
ings, and, for this reason also the award 
was illegal, 

i. I have heard the learned counsel 
for the parties. Pt Maharaj Kishan, ap- 
pearing for the respondents, has taken a 
preliminary objection that this revision 
is not maintainable. I do not. however, 
see any substance in this contention, as 
I am of the view that in this case the 
Court below has failed to observe the 
mandatory provisions of Section 17 of the 
Arbitration Act and has acted illegally 
and with material irregularity _ in the 
exercise of its jurisdiction in setting aside 
the award on extraneous grounds. 

5. Section 17 of the Arbitration Act 
reads as under; — 

"17. Where the Court sees no cause 
to remit the award or any of the matters 
referred to arbitration for reconsideration 
or to set aside the award, the Court shall, 
after the time fer making an application 
to let aside the award has expired, or 
such application having been made, after 
refusing it. proceed to pronounce judg- 
ment according to the award, and upon 
the judgment so pronounced a decree 
shall follow and no appeal shall lie from 
such decree except on the ground that it 
is in excess of, or not otherwise in accord- 
ance with, the award.” 

A bare reading of the section would 
show that If the Court sees no cause to 
remit the award for reconsideration a 
contingency provided in Section 16 of the 
Act, or to set it aside, on grounds men- 
tioned in Section 30 of the Act, it shall 
proceed to pronounce judgment accord- 
ing to the award. This position in law Is 
well established. Reference in this con- 
nection may also be made to Y. 1* Paul 
v. G. C. Joseph. AIR 1948 Mad 512, where 
when time for making an application for 
setting aside an award had expired, the 
applicant was held to be not entitled to 
show grounds upon which the award 
could be set aside and was also held not 
to be entitled to resist the prayer for 
filing of the award. 

The learned counsel for the respon- 
dents, however, contends that normally 
it would be so but in a case where the 
Court finds that third-party interests 
Were involved in the award, it has a dis- 
cretion to xef’ise to make it a rule of the 
Court In support of this proposition, he 
places reliance on AIR 1954 Bom 243 
(supra), which has also been referred to 
by the learped Court below. In that case 


the Arbitrator held that the agreement 
between the parties was one of mortgage 
and not of sale and on that footing direct- 
ed defendants 1 to 3 in those proceedings 
to pay to the plaintiff Rs. 8,500/- as inte- 
rest at the rate mentioned in the award. 
The principal contention raised before 
the Court for resisting this award being 
made a rule of the Court and noticed on 
page 244, column 1 of the Report, with 
reference to which the decision was 
given, was that the Arbitrator had no 
jurisdiction to pass a virtual decree on 
the mortgage as he had purported to do 
in that case, because, according to the 
defendants, it was beyond the jurisdic- 
tion of the Arbitrator, as the dispute 
referred for his decision was simply 
whether the transfer of the defendants’ 
properties should take the form of a sale 
'Vi e. TOKtSfaEi wc/i raAfe&M i rWK. 

In the award, the Arbitrator directed 
not only that the mortgage deed should 
be executed by the defendants in favour 
of the plaintiff but also that in certain 
contingencies the plaintiff would execute 
the award itself and recover the amount 
by sale of the mortgaged properties. It 
was in this context that while affirming 
the legal Proposition on page 245. column 
1 of the Report, that if a party to an 
award wants to challenge Its validity on 
any ground and desires the award to be 
remitted or set aside, he has to make an 
application in tiiat behalf, the Court ob- 
served that it would not follow that the 
Court cannot suo motu set aside the 
award in a proper case. If the award 
directed a party to do an act, which was 
prohibited by law or if it was otherwise 
patently illegal or void, the Court held 
that it was open to it to consider this 
patent defect suo motu. 

This authority will not help the respon- 
dents in this case, as there is no illegality 
or patent defect In the present award. 

It is not disputed that the partnership 
Messrs. Jhol Brothers consisted of four 
persons, who were all parties to the pre- 
sent reference on the basis of which this 
award has been made. As partners, they 
were joint tenants in respect of the pre- 
mises and the tenancy stood in the name 
of the partnership. All that the Arbitra- 
tor has done by this award Is to allot 
separate portions of the same premises to 
the partners to be enjoyed by them sepa- 
rately and has also determined their 
liabilities for rent in respect of the por- 
tions so separated. As far as the land- 
lord is concerned, they continue to be 
liable to him for the full rent severally^ 
as well as jointly, as before. There Is 
nothing illegal in such a division. It Is 
not infrequent that in suitable cases of 
dissolution of partnership separate por- 
tions of the partnership premises are 
allotted by mutual arrangement to indi- 
vidual partners to entitle them to cont:- 
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be contrary to considerations of fairplay 
and justice, vide Daryao v. State of U.P. 
1962-1 SCR 574= (AIR 1961 SC 1457) 


This rule postulates that if a 

plea could have been taken by a party in 
k, a proceeding between him and his oppo- 
nent, he would not be permitted to take 
that plea against the same party in a sub- 
sequent proceeding which is based on the 
same cause of action; but basically, even 
this view is founded on the same conside- 
rations of public policy, because if the 
doctrine of constructive res judicata is not 
applied to writ proceedings, it would be 
open to the party to take one proceeding 
after another and urge new grounds every 
time; and that plainly is inconsistent with 
considerations of public policy to which 
we have just referred.” 

Applying this rule to the case of the 
petitioner he could have raised the plea in 
the Supreme Court that he did not satis- 
fy the definition of "proprietor” because he 
did not hold the whole village and, there- 
fore, the Regulation is inapplicable.. This 
plea was very material, and the petitioner 
could have obtained the decision of the 
Supreme Court in his favour in case it 
had substance. He failed to do so and, 
apart from the doctrine of approbation 
and reprobation, even the doctrine of 
constructive res judicata would seem to 
operate against the petitioner. . Why 
should the respondents be faced with the 
same kind of dispute twice over? The 
petitioner should not be permitted to 
"blow hot and cold”. He cannot ignore the 
rule of pleadings at his convenience. The 
argument of Mr. Joshi that these doc- 
trines do not apply because the respon- 
dents are not prejudiced seems to be de- 
void of substance. The advantage secured 
need not necessarily be pecuniary. Am I 
to understand that the petitioner is at 
liberty to both approbate and reprobate 
in Courts? There is no virtue in this legal 
somersault. 

4. Mr. Bhabha next submits that as- 
suming these doctrines do not apply, even 
then the scheme of the Regulation would 
take in a part of the village. According to 
Mr. Joshi. this contention is not correct. 
In this connection he invites my attention 
to the preamble, Section 2(h), Sections 3 
and 12 of the Regulation. The preamble, 
argues Mr. Joshi, refers to "the abolition 
\ of proprietorship of villages”. Section 2(h) 

' contemplates a person who holds any vil- 
lage or villages granted to him. Section 3 
refers to extinguishment of all rights etc. 
of a proprietor in or in respect of all lands 
in his village or villages, and their vesting 
In the Central Government. Section . 12 

contemplates delivery of records relating 
to the lands or village or villages held by 
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a proprietor. These provisions, emphasizes 
Mr. Joshi, show that a village, as a whole, 
is a unit and not part of a village. Mr. 
Bhabha, on the other hand, states that 
reading Section 2(h) and the proviso to 
Section 10(2) of the Regulation along with 
other provisions cited by Mr. Joshi, a 
proprietor of a part of a village is also 
covered by the Regulation. The pre- 
amble, according to him, places emphasis 
on abolition of proprietorship in lands in 
a village and not on a village. It is well 
settled that the preamble of a statute is 
"a key. to the understanding of it”: 
'Kochuni v. States of Madras and Kerala’, 
AIR 1960 SC 1080. The definition of "pro- 
prietor” under Section 2(h) expressly in- 
cludes his co-sharers. There may be a 
proprietor and his co-sharers in a village 
or part of a village. The proviso to Sec- 
tion 10(2) envisages a situation where 
there are more persons than one entitled 
to compensation under Section 9 of the 
Regulation. In other words there can be 
more than one proprietor in a village. 
The word 'whole’ could have been used 
in Section 3 if the intention were to apply 
the Regulation to the village as a whole 
and not a part thereof. The words "in or' 
in respect of all lands in his village” in 
this section are not without some signifi- 
cance. The stress Is on lands and not on 
a village. I am inclined to agree with Mr. 
Bhabha, although this branch of the 
argument now seems to be of an academic 
importance in view of the enactment of 
The Daman (Abolition of Proprietorship 
of Villages) Regulation (Amendment) Act, 
1968, to which I shall presently refer 
while considering question No. 2. It may 
be added that the well-known maxim 
that the greater includes the less, a rule 
of logic, may also apply in this case and, 
in this connection, the decision in 'Gluch- 
owska v. Tottenham Borough Council’ 
(1954) 1 All ER 408 may not be 

out of place. The facts of this case are 
interesting: a rent tribunal fixed the rent 
of three furnished rooms and a kitchen 
with the use of a bathroom at £1.7s. per 
week, and that rent was registered pur- 
suant to S. 3(2) of the Furnished Houses 
(Rent Control) Act, 1946. Afterwards the 
landlord let one of the rooms and the 
kitchen at a weekly rent of £2, later 
reduced to £1.15s., and occupied the re- 
mainder of the premises herself. She was 
convicted under S. 4(1) (a) of the Act of 
receiving rent for the premises in excess 
of the registered rent. It was held "the 
words "those premises” in S. 4(l)(a) of 
the Act referred to the subject-matter of 
the original letting referred to the tribu- 
nal in respect of which the rent was fixed 
and registered; the payments received by 
the landlord were made with regard to 
different premises, albeit part of the pre- 
mises originally let; and, therefore, no 
offence was committed. The short point 



66 Goa TPrs. 4-5] Gulabbhai v. Collector, Daman (Jetley J. C.) A, LB. 


for the decision of the Queens Bench 
Court in an appeal by way of a case stat- 
ed by Middlesex Justices before whom 
the appellant was charged under twenty 
informations with receiving on twenty 
occasions excessive rents contrary to Sec- 
tion 4(11 (a) of the Act, was whether or 
not the receipt by the appellant of the 
rents complained of constituted offences, 
and this depended on the meaning to be 
given to the words "receive on account of 
rent for those premises" in S. 4(11 (a) of 
the Act. Parker. J., speaking for himself 
and for Byrne J~ said;— 

" Those premises’ clearly refer back to 
the premises the subject of the contract 
referred to the tribunal, and to the speci- 
fication of those premises which has 
under S. 3(2)(b) to be entered in the 
register. The specification entered in the 
register in the present case is of the ori- 
ginal letting, namely, three rooms and 
kitchen in the basement together with 
use of a bathroom. That is the unit in 
respect of which the rent is fixed and 
registered .... 


It is urged, however, for the respondents 
that we should construe the words "those 
premises” in S. 4(11 (a) to mean "those 
premises or any part thereof' in that, it Is 
said, it would be contrary to the spirit of 
the Act, and to commonsense. if a land- 
lord were to be permitted to re-let part 
of the premises at a rent in excess of that 
registered for the whole premises. It is 
true that in penal as well as other statu- 
tes words should be read in their widest 
sense if to do otherwise would result in a 
failure to suppress the mischief aimed at 
by the legislation. At the same time, to 
use the words of Wright. J., in ’London 
County Council v. Aylesbury Dairy Co. 
Ltd.’, (1898) 1 Q.B. 106. 109. the court 

" ......ougrix ndt to ho whence to ......... 

language in order to bring people within 
it. but ought rather to take care that no 
one is brought within it who is not 
brought within it in express language.” 

Lord Goddard, G. J., in his dissenting 
opinion, said: — * 

"Unless I am satisfied that there Is a 
casus omissus in the Act. it would appear 
to me unfortunate to be obliged to hold 
that, while it would be an offence to let 
three rooms and a kitchen at a rent in 
excess of that which is registered, no 
offence is committed if only one of the 
three rooms and the kitchen is let at a 
rent which exceeds that registered in 
respect of the four. I entirely agree that 
the Court ought not to read into an Act, 
and more especially Into one which 
carries penal consequences, words which 
are not there because it would seem con- 
venient to do so or to effect what the 
Court may think Parliament intended but 


has failed to say. But it is possible when 
construing a statute to expand the literal 
meaning of words if it appears that an 
extended meaning must have been in- 
tended ... 


There is another well-known ma x i m that 
the greater includes the less, a rule ol 
logic which has become a rule or maxim 
of law. These considerations, in my opin- 
ion, entitle the court to expand the word 
"premises” so as to Include any part of 
the premises without reading additional 
words into the sub-section." 

Coming back to the present case. It is 
possible to take the view that when the 
Regulation speaks of a village as a unit, 
it also includes a part thereof The prin- 
ciple that the greater indudes the less 
can be applied to the Regulation, parti- 
cularly when it does not say in express 
terms that a village will not include a 
part thereof. This question was not can- 
vassed before the Supreme Court on be- 
half of the petitioner. Considering the 
matter In the context of the two doctrines 
mentioned above and also in the context 
of the scheme of the Regulation, as a 
whole, I am inclined to hold that the 
petitioner satisfies the definition of "pro- 
prietor” under Section 2(h) of the Regu- 
lation. The Regulation is a piece of bene- 
ficent legislation and is to be liberally 
construed so as to advance its objects and 
suppress the mischief aimed at by the 
law-making authority. A literal con- 
struction has only a prima facie prefer- 
ence. 

5. The second question assumes that 
the petitioner is not the proprietor as 
defined in Section 2 (h) of the Regulation. 
It is on that assumption that the rival 
contentions are to be considered, but be- 
fore I do so. it is necessary to have a 
bird's. eve-v(jiTsr nf tynfavsiajis- if* *Jja 
Act To start with. Section 1 of the Act 
is the short title and commencement 
clause on usual lines. Section 2 amends 
certain clauses of Section 2 of the Regu- 
lation. After clause (a) of the Regula- 
tion, the definition of "agricultural 
labourer" has been inserted by S. 2 (a). 
Under that definition "agricultural lab- 
ourer” means a person whose principal 
means of livelihood fs manual labour on 
land. By section 2(b) the definition of 
’land” in clause 2(g) of the Regulation 
is substituted with retrospective effect 
by another definition. "Land”, under 
that definition, means 

"land held or let either for the pur- 
poses of agriculture or for purposes ancil- 
lary thereto, including waste land, forest 
land, land for pasture or sites of buildings 
and other structures occupied by cultiva- 
tors of land, agricultural labourers and 
village artisans and indudes — fi> bene- 
fits to arise out of such land, and (tiJ 
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things attached to such land or perma- 
nently fixed to anything attached to such 
land.” 

This definition conforms to the indusiyc 
part of the definition of an “estate” in 
Article 31-A (2) (a) (iii) of the Constitu- 
tion Hidayacullah, J., (as he then was) 
speaking for the Supreme Court observed 
at p. 1117 in the decision cited earlier to 
which the petitioner was a party: — 

“The result, therefore, is that the defi- 
nition of 'land’ in the Regulation being 
at variance with the definition of ’estate’ 
cannot stand with it. But as it is severa- 
ble it does not affect the operation of the 
Regulation which will operate but the 
protection of Art 31-A will not be avail- 
able in respect of land not strictly within 
the definition of Art. 31-A In other 
words, ’land’ would include not every 
dass or category of land but only lands 
held or left for purposes of agriculture, or 
for purposes ancillary thereto, including 
waste land, forest land, land for pastures 
or sites of buddings and other structures 
occupied by cultivators of land, agricul- 
tural labourers and village artisans. .Land 
which does not answer this description 
is not protected from an attack under 
Arts. 14. 19 and 31 and it is from this 
point of view that the cases of the peti- 
tioners before us must be examined where 
categories of land other than those States 
in Arts. 31-A (2) (a) (iii) are mentioned.” 

By Section 2(c), after dause (g) of the 
Regulation, Clause (gg) was inserted, 
whereby 'landless person” is defined to 
mean "a person who does not hold any 
land for purposes of agriculture and earns 
his livelihood, principally by manual 
labour on agricultural land, and intends 
to take to the profession of agriculture." 
By Section 2(d), the definition of "village" 
was inserted after clause (i) of the Regu- 
lation, with retrospective effect. The 
words “shall be deemed always to have 
been inserted” in this section are signi- 
ficant, as in the case of the definition of 
“land”. "Village”, as defined, includes a 
hamlet, a Pada or part of a block of the 
village by whatever name called, whe- 
ther separated from it or not. The words 

"a part of the village” 

are important. In the Statement of Ob- 
jects and Reasons, it is said that some 
additional provisions to the Regulation 
are considered necessary to "further the 
object of the Regulation and remove pos- 
sible loopholes therein.” This definition 
was inserted so as to apply the Regulation 
also to "persons who held only a part of 
a village from the former Portuguese 
Government by way of gift, sale or other- 
wise”, The said Statement makes it 
dear that this was the intention which is 
"however not dearly brought out by the 
definition of "property” contained in Sec- 
tion 2(h). To make this definition dear 
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it is necessary to define 'village* for the 
purpose of the Regulation”. It is true 
that the said Statement cannot properly 
be looked into, for the purpose of inter- 
pretation but it can be referred for the 
limited purpose of ascertaining the cir- 
cumstances prevailing at the time of the 
enactment of the Act. This much liberty 
is permissible. Section 3 amends Sec- 
tion 6 of the Regulation in so far as the 
quantum of land revenue is concerned. 
Section 4 amends Section 8 of the Regu- 
lation so as to exclude pasture or grass 
lands from the occupancy rights of culti- 
vating tenants. Section 5 inserts new 
Sections 8-A 8-B, and 8-C in the Regu- 
lation. They provide for eviction of 
occupants of land in certain cases, restric- 
tion on sale etc., of land held by the 
occupants and forfeiture of land trans- 
ferred in contravention of restrictions on 
sale etc. Section 6 inserts new Sec- 
tions 12-A to 12-F. Section 12-A enu- 
merates the duties and functions of the 
Mamlatdar for the purposes of the Regu- 
lation. One of the duties and functions 
enumerated tinder clause (f) thereof is 
to decide the homesteads, buildings and 
structures together with land appurtenant 
thereto and the lands under personal 
cultivation which the proprietor is en- 
titled to retain under Section 4. Sec- 
tion 12-B relates to application for con- 
ducting inquiries etc. to be made before 
the Mamlatdar. Section 12-C provides 
for powers of the Mamlatdar and proce- 
dure to be followed by him in these in- 
quiries. It also provides for an appeal 
to the Collector from the decision of the 
Mamlatdar. Section 12-D deals with 
revisional powers of the Collector. Sec- 
tion 12-E relates to fees payable for ap- 
plication or appeal made under the Regu- 
lation, and to end with. Section 12-F bars 
jurisdiction of civil courts in the matters 
specified. 

6. The Act came into force during the 
pendency of the petition in this Court. 
The parties were therefore permitted to 
amend the pleadings so as to consider the 
larger question whether the Act has the 
protection of Article 31-A (a) of the Con- 
stitution. The protection under Art. 31-A 
is of general nature not limited to the 
statutes specified in the Ninth Schedule 
appended to the Constitution. Article 31-B 
specifies these statutes. Article 31-A 
applies to the laws contemplated therein 
and also to the amendments thereof un- 
like Article 31-B the protection of which 
is restricted to the statutes specified in 
the Ninth Schedule and not to the 
amendments thereof: Ramanlal v. State 
of Gujarat, AIR 1969 SC 168. 

7. I shall now proceed to consider the 
rival contentions canvassed at the Bar. 
According to Mr. Joshi, Section 2(d) of 
the Act defining "village” as including a 
part of a village is ultra vires and void 
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for the following two reasons set out In 
the petition duly amended: — (a) It is be- 
yond the legislative competency of the 
State Legislature of this territory, and 
(b) it violates the fundamental rights of 
the petitioner guaranteed by Articles 14, 
19 (1) (f) and 31 of the Constitution of 
India and is not protected by Article 31-A 
of the Constitution. The object of Art 31-A 
is to carry out agrarian reforms by doing 
away with the intermediaries and it is 
difficult to imagine how agrarian reforms 
can be furthered by the Amendment Act 
which would deprive the holders of 
lands in villages in the district of Daman 
whether as owner or tenant and which 
are in their personal cultivation. More- 
over, there is nothing to indicate that the 
Amendment Act has been passed for the 
purpose of any agrarian reforms. This 
section is a colourable piece of legislation 
and is a fraud on the Constitution. _ By 
this section, whereby a part of the village 
is included in the definition retrospec- 
tively, a device or cloak is adopted with 
a view to depriving a person holding lands 
in a village to which the Regulation as 
originally enacted does not apply. The 
petitioner accordingly submits that It is 
invalid and ineffective and therefore the 
Regulation does not apply to the peti- 
tioner at all and accordingly the respon- 
dents are not entitled to implement or 
enforce the previsions of the Regulation 
against the lands of the petitioner In the 
village Regunvada. As regards the rea- 
son at (a), Mr. Joshi does not press it in 
view of the legislative competency of the 
State Legislature, in terms of Entry 18 
of the State List, Seventh Schedule, read 
with Section 18 of the Government of 
Union Territories Act 1963. As for the 
reason at (bj the controversy centres 
round the question whether the Act in- 
cluding this section has the protection of 
Article 31-A of the Constitution. If they 
have, then this ground of attack must 
necessarily fail In the petition filed by 
the petitioner in the Supreme Court, the 
Supreme Court said at p. 1112 "justifica- 
tion for abolition of estates has been held 
by this Court to Involve agrarian reforms 
In the public interest.” This decision 
reviews the following decisions: — (1) ’Sri 
Ram Ram Naraln Medhi v. State of Bom- 
bay’, AIR 1959 SC 459; (21 'Mahadeo 

Paikaji Kolhe v. State of Bombay’, AIR 
1961 SC 1517; (31 'Atma Ram v. State of 
Punjab’. AIR 1959 SC 519; (41 AIR 1960 
SC 1030; (5) 'P. Vajravelu Mudaliar v. 
SpL Dy. Collector, Madras’, AIR 1965 SC 
1017; and (61 *Ranjit Singh v. State of 
Punjab’, AIR 1965 SC 632. The expres- 
sion "estate” In Article 31-A (21 (al of 
the Constitution was considered in all 
these cases dealing with the land laws of 
different States. It was stressed by the 
Supreme Court that this Article refers 
to land which pays land revenue as held 


in accordance with land relating to land 
tenures. In the recent decision of the 
Supreme Court ’Dy. Commissioner, Kam- 
rup v. Durganath’, AIR 1968 SC 394, the 
Supreme Court reiterated the constitu- 
tional position that Article 31-A (11 (a) 
envisages only laws concerning agrarian 
reforms. This case dealt with the scheme 
of The Assam Acquisition of Land For 
Flood Control and Prevention of Erosion 
Act, 1955. The Supreme Court held that 
it is a purely expropriatary measure. It 
provides for acquisition of lands, both 
urban and agricultural, for executing 
works in connection with flood control or 
prevention of erosion. A piece of land 
acquired under the Act need not be an 
estate or a part of an estate. It has no 
relation to agrarian reforms, land tenures 
or the elimination of intermediaries. Mr, 
Joshi relies on this decision in support of 
his contention that the Act is not con- 
cerned with agrarian reforms. A case is 
an authority for what it decides. The 
facts of this case are distinguishable. I 
am afraid this decision is not helpful for 
the present purpose. 

The case of AIR 1965 SC 632 (supra! 
explains at some length what can be 
taken in by agrarian reforms. This deci- 
sion is relied upon both by Mr. Joshi and 
Mr. Bhabha and there the consensus ends. 
The proper planning of rural areas; limit- 
ing the area of land for self-cultivation; 
giving the tenants the right to purchase 
lands with landlords; releasing excess 
land for redistribution; consolidation of 
holdings; equitable distribution of land 
between landlords and tenants; the pre- 
vention of concentration of lands in hands 
of_ few landlords; abolishing intermedi- 
aries or modification of the land tenures; 
rural economy: and assignment of lands 
to village panchayat for the use of the 
general community are some of the prin- 
cipal features of agrarian reforms in a 
socialistic pattern of society, as would be 
clear from the decisions of the Supreme 
Court from time to time. That the Regu- 
lation is protected by Article 31-A is not 
in dispute. The Regulation and the Act! 
are to be read together. The Act cannot 
be considered in isolation. The attack ofi 
Mr. Joshi on the Act and Section 2 (d)i 
thereof in isolation has not the support 
of logic or law. It is said by him that In 
the Statement of Objects and Reasons, 1 
In the preamble and In the Act, there is no 
mention of agrarian reforms. It may be 
stated that the Act was enacted to "fur- 
ther the object of the Regulation.” The. 
omission of the words "agrarian reforms’ [ 
is not decisive of the matter. They need 
not be written therein. In 'State of Bom- 1 
bay v. Bhanji Munji’, AIR 1955 SC 41 
cited by Mr. Bhabha, referring to the 
omission of the preamble from The Bom- 
bay Act 39 of 1950 amending the Bombay 
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Land Requisition Act, 1948, Bose J., deli- 
vering judgment on behalf of the Supreme 
Court, observed at p. 44: — 

"Our present Chief Justice (Mahajan 
J. as he then was) pointed out in 'State 
of Bihar v. Kameshwar Singh’, AIR 1952 
SC 252, at p. 274 that: 

“It is unnecessary to state in express 
terms in the statute itself the precise 
purpose for which property is being 
taken, provided from the whole tenor 
and intendment of the Act it could be 
gathered that the property was being 
acquired either for purposes of the State 
or for purposes of the public and that 
the intention was to benefit the com- 
munity at large.” Following that deci- 
sion we hold that the Act is not invalid 
for this reason.” 

The amendments brought about by the 
Act are for carrying out the agrarian 
reforms contemplated by the Regulation, 
as would be dear from its tenor and 
intendment. This is the substance of the 
argument of Mr. Bhabha. According to 
him. Section 2 (d) is clarificatory in 
nature. It is ancillary to the main ob- 
jects of the Regulation. The Act does 
not operate in vacuum. The abolition of 
intermediaries where there are more than 
one proprietor in a village and the 
restrictions on sale etc., of land by occu- 
pants are some of its basic features. In 
reply to the affidavit of the petitioner® 
after the Act came into force, the Collec- 
tor of Daman (respondent No. 2) affirmed 
that the purpose of the Act is agrarian 
reforms. By this section doubts, if any, 
were clarified and the word “village” was 
defined so as to include a part of the 
village, thereby giving effect in terms to 
the maxim that the greater includes the 
less. The definitions of "agricultural 
labourer”, “land”, "landless person”, 
"village”, and other related provisions^ of 
the Act indicate that the Act has relation 
to agrarian reforms, land tenures and the 
elimination ox intermediaries. The law 
is well settled that the Legislature has 
power in proner cases to pass even re- 
trospective legislation 'Raghubir Singh 
v. State of Ajmer*, AIR 1959 SC 475. The 
Legislature can legislate prospectively 
and retrospectively unless there is a 
constitutional bar. The Act conforms to 
the pattern followed in other parts of 
India for giving effect to agrarian reforms, 
and the argument against its validity on 
the ground that Section 2(d) is a colour- 
able piece of legislation must fail The 
Act including this section is protected by 
Article 31-A and this, by itself, is an 
effective answer to the argument of Mr. 
Josh! The mistake lies in thinking that 
this section is a fraud on the Constitution. 
Far from it, the Act does not attempt in- 
directly what it cannot do directly. In 
the words of the Supreme Court at 
p. 140:— 


The doctrine of colourable legislation 
really postulates that legislation attempts 
to do indirectly what it cannot do directly. 
In other words, though the letter of the 
law is within the limits of the powers of 
the Legislature, in substance the lav/ nas 
transgressed those powers and by doing 
so it has taken the precaution of con- 
cealing its real purpose under the cover 
of apparently legitimate and reasonable 
provisions (vide: Gajapati Narayan Deo 
v. State of Orissa, 1954 SCR 1=AIR 1953 
SC 375). This position is not and cannot 
be disputed”. ('Sonapur Tea Co. v. Deputy 
Co mmis sioner*, AIR 1962 SC 137.) 

The retrospective effect given to the 
word "village” by Section 2(d) is not in- 
valid as submitted by Mr. Joshi. If the 
Regulation has protection of Article 31-A 
when it applies to a proprietor of a whole 
village, with equal force, the Act includ- 
ing Section 2 (d) will also have the same 
protection when it applies to a part of 
a village. In the premises, question 
No. 2 is answered in the negative. 

8. It would be convenient to deal with 
questions Nos. 3 and 4 together. The 
petitioner can be regarded as the "pro- 
prietor” both under the Regulation and 
the Act. The dispute between the par- 
ties revolves round 90 acres of land and 
the 20 acres of land classified by the 
respondents as grass and pasture lands, 
respectively. There is no dispute about 
10 acres of Kharabi (waste) land. These 
120 acres form a part of the 180 acres 
said to have been personally cultivated 
by the petitioner within the meaning of 
Section 2(d) of the Regulation. Now, Sec- 
tion 4(b) of the Regulation, does not per- 
mit a proprietor to retain pasture or 
grasslands. He could retain lands under 
his personal cultivation, not being pasture 
or grasslands. He could also retain 
other properties mentioned in Sec. 4(a). 
This is the effect of Section 4, notwith- 
standing the operation of Section 3. Sec- 
tion 11 of the Regulation provides for 
payment of compensation for pasture or 
grasslands taken over by the Collector. 
The Regulation does not define "pasture 
or grasslands”. The Act also does not 
attempt this task, and may be for good 
reasons. These words, therefore, are to 
be understood in their ordinary sen®e, 
“Land for pasture” has the protection of 
Article 31-A (2) (a) (iii) of the Constitu- 
tion. The inclusive definition of 'estate’ 
takes in this category of land expressly 
but there is no reference in terms to 
"land for grass” in this provision. The 
words "for purposes ancillary thereto” in 
this Article, says Mr. Bhabha, may take 
in land for grass. The dictionary mean- 
ing of grassland is "pasture or grazing 
land” and of pasture land is "a piece of 
land covered with grass” (Shorter Oxford 
English Dictionary Vols. I and II). They 
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may be interchangeable. but I would not 
like to hazard any opinion. According to 
Mr. Joshi, what is excluded from the 
purview of Section 4(b) are the lands 
where grass is grown naturally and spon- 
taneously without any human skill and 
labour. These lands cannot be retained 
by a proprietor. Amplifying this argu- 
ment, he contends that pasture or grass- 
lands where inhabitants of villages are 
allowed to graze their cattle are excluded 
from Section 4(b), but not private pasture 
or grasslands held by a proprietor and 
utilized by him for the purposes of 
grazing his cattle. Mr. Bhabha submits 
that this argument does not take note of 
the fact that Section 4(b) makes no such 
distinction. It is also the contention of 
Mr. Joshi that the respondents are bound 
by tlie finding of the Supreme Court in 
the petition filed on behalf of the peti- 
tioner that 180 acres of land Including 
these 110 acres are personally cultivated 
bv the petitioner and, therefore, they can- 
not be regarded as grass or pasture lands. 
Mr. Bhabha is quick on his feet to cor- 
rect Mr. Joshi and he says that there is 
no such finding of the Supreme Court, I 
agree with him. There was no issue be- 
fore the Supreme Court whether these 
lands are grass or pasture lands as ordi- 
narily understood. This is pretty clear 
notwithstanding the contention to the con- 
trary by Mr. Joshi. 

As pointed out earlier, their Lord- 
ships of the Supreme Court were only 
concerned with the larger question, name- 
ly, whether the Begulation was protect- 
ed by Article 31-A. This Article was ex- 
pressly invoked on behalf of the Union 
of India, so as to place the Regulation 
beyond challenge on the ground of viola- 
tion of Articles 14, 19 and 31 of the Con- 
stitution. According to the petitioner 90 
acres of land are not grasslands as 
ordinarily understood; they are tilled or 
ploughed by and on behalf of the peti- 
tioner for the purpose of raising seasonal 
or rotational agricultural produce such as 
Tfodra, Tuar. Ground-nuts etc.’, and re- 
gular agricultural activities are being 
carried on the said lands. There are 
about 2,000 ’Khajuri’ (date palm) trees 
thereon, and their classification as grass- 
lands by the respondents behind the back 
of the petitioner is in violation of the 
principles of natural Justice. It is the 
case of the respondents that they have 
been correctly classified as grasslands and 
therefore, there is no such violation. In 
the petition before the Supreme Court as 
regards 20 acres of land, the petitioner 
admitted that they "are no doubt pasture 
lands, but the same were used by the 
petitioner for the purpose of grazing his 
cattle.” It is admitted on behalf of the 
respondents that there are about 800 
Khajuri trees on 120 acres of land in- 
cluding 90 acres of grasslands and not 


about 2,000 Khaiuri trees as stated by 
the petitioner. 

As regards classification of 90 acres of 
grasslands, the relevant facts may be 
shortly stated at this stage. The Indian 
Revenue Laws in force in the neighbour- 
ing States were not extended to the dis- 
trict of Daman when these lands were 
classified as grasslands. This fact Is not 
disputed by Mr. Bhabha. Mr. Bhabha is 
also asked to clarify whether they were 
classified as grasslands under any Por- 
tuguese law. He concedes that they were 
not. In other words, this classification was 
not by an authority of law, Mr. Bhabha, 
however, states that the petitioner was 
given a reasonable opportunity to satisfy 
the Collector that they were grasslands. 
In this connection he invites my attention 
to the averments made in the counter- 
affidavits that classification of these lands 
as grasslands is based on the revenue re- 
cords as prepared by one of the 'talatis* 
after field-to-field survey for the purpose 
of entering the names of occupants and 
proprietors who are entitled to retain 
them. In the registers (vagadpatras), 
these lands are shown as grasslands on 
the basis of the said survey. There is no 
affidavit of the Talati' in support of these 
averments, apart from the fact that the 
petitioner was not personally served with 
any notice requiring him to show cause 
why these lands should not he classified 
as grasslands. It Is not correct as affirm- 
ed on behalf of the respondents in the 
counter-affidavits, that the petitioner did 
not dispute the fact in the Supreme Court 
that they were grasslands. A reference 
to the petition filed In the Supreme Court 
would seem to show that he did dispute 
this fact. It Is the case of the petitioner 
that he was given no opportunity to 
satisfy the Collector that they were not 
grasslands and the alleged survey inquiry 
was behind his back. The law is well settl- 
ed that even in an administrative inquiry, 
where the rights of persons are affected 
resulting in serious consequences the 
principles of natural iustice are to be 
observed and that no decision can he given 
against a party without giving him rea- 
sonable hearing (see 'Xec Ayub v. Govt 
of Goa’. AIR 1967 Goa 102 (112) ), In a 
very recent decision of the Supreme 
Court, A. K. Kraipak v. Union of India 
■Writ Betns. 1105. 173 and 175 of 1967“ 
(AIR 1969 NSC 108) original jurisdiction, 
Hegde, J„ speaking for the Supreme 
Court, observed:— 

"The concept of rule of law would lose 
its vitality if the instrumentalities of the 
State charged with the duty of discharg- 
ing their functions in a fair and just 

manner. 

In recent years 

the concept of auasi-iudidal power has 
been undergoing a radical change. What 
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was considered as an administrative 
power some years back is now being con- 
sidered as a quasi-judicial power 

This takes us to the 

question whether the principles of natural 
justice apply to administrative proceed- 
ings .... ... ••• ••• ••• «*• ••• «•« 

The horizon of 

natural justice is constantly expanding 


Till very recently it 

was the opinion of the Courts that un- 
less the authority concerned was requir- 
ed by the law under which it functioned 
to act judicialy there was no room for the 
application of the rules of natural justice. 
The validity of this limitation is now 
questioned ... ■** 


What particular rule of 

natural justice should apply to a given 
case must depend to a great extent on 
the facts and circumstances of that case, 
the framework of the law under which 
the inquiry is held and the constitution 
of the Tribunal or body of persons ap- 
pointed for that purpose.” 


It may .be stated that the Regulation 
and the rules made thereunder do not 
provide for an inquiry on the lines of 
Section 12-A of the Act. This position is 
conceded by Mr. Bhabha. This seems to be 
an omission. Under the Act, for the pur- 
poses of the Regulation, the Mamlatdar is 
required to discharge certain duties and 
perform certain functions; one of such 
functions is enumerated under clause (f) 
of this section extracted earlier. There is 
one thing more. The petitioner cannot be 
deprived of these lands except by an au- 
thority of law. Classification, in this case, 
has to be by an authority of law before 
these lands could vest in the Central Gov- 
ernment. Article 31 (1) of the Constitution 
makes this position clear. He cannot be 
deprived of these lands on the basis of an 
executive inquiry. This section contem- 
plates a quasi judicial inquiry. It would 
be open to the petitioner to move the Mam- 
latdar by an application under S. 12-B' 
requiring him- to decide whether these 
lands are really grasslands. If they are 
not, then the petitioner would be entitled 
to retain them. As mentioned earlier, 
Section 5(1) of the Regulation enables the 
Collector to take charge of all lands and 
of all rights etc., therein of a proprietor 
vested in the Government under S. 3. 
Section 5(2) does not .authorize him to 
take possession of any land or of any 
right of proprietor therein which may be 
retained by him under Section 4. The 
Mamlatdar and the Collector are not con- 
stituted under the Regulation as the final 
authorities to decide whether particular 
lands are really grasslands or pasture 
lands. Whether they are so is primarily 
a question of fact. The view taken by 
the respondents that they are grasslands 


on the basis of an executive inquiry with- 
out conforming to the principles of natu- 
ral justice and also in contravention of 
Article 31(1) of the Constitution, has not 
the support of law. It is not binding on 
the petitioner. This question now has to 
be decided by the Mamlatdar and the Col- 
lector according to law. Mr. Bhabha sub- 
mits — and rightly — that this Court is 
not the proper forum to decide the 
character of these lands. Evidence may 
have to be led and facts Investigated. 

Section 12-F (1) provides that no Court 
shall have jurisdiction to settle, decide or 
deal with any question which is by or 
under the Regulation required to be settl- 
ed, decided or dealt with by the Mamlatdar 
or the Collector. Section 12-F(2) postu- 
lates that no order of the Mamlatdar or 
the Collector made under the Regulation 
shall be questioned in any civil or crimi- 
nal court. This section does not bar the 
writ jurisdiction of the High Court, but 
as far as other civil courts are concerned 
they will have no jurisdiction if the ques- 
tion under consideration is by or under 
the Regulation required to be settled, de- 
cided or dealt with by the Mamlatdar or 
the Collector. The writ jurisdiction of 
the High Court is also to be exercised ac- 
cording to well-settled principles. As re- 
gards 20 acres of pasture lands in view of 
a clear admission made by the petitioner 
in the petition before the Supreme Court 
that thev are "no doubt pasture lands but 
the same were used by the petitioner for 
the purpose of grazing his cattle”, it is not 
now open to the petitioner to turn round 
and say that this admission is not correct. 
He has to abide by that admission. In the 
result these lands are to be regarded as 
pasture lands included in the definition 
of "estate” under Article 31 A(2) (a) (iii) of 
the Constitution, and, therefore, they have 
the protection of this Article. Their tak- 
ing over cannot be questioned on the 
ground of contravention of Articles 14. 19 
and 31. The contention of Mr. Joshi that 
this Article takes in only public pasture 
lands and not privately owned pasture 
lands does not impress me. .The tenor of 
this Article indicates that, within its wide 
sweep, it does take in privately owned 
estates including lands for pasture. The' 
petitioner has no case in so far 
as this category of land is concern- 
ed. It vested in the Central Gov- 
ernment under the Regulation. The 90 
acres of grasslands would vest in the Cen- 
tral Government only after a proper quasi 
judicial inquiry in terms of the Regulation 
as amended by the Act. It would be open 
to the petitioner to move the Mamlatdar 
by an application for decision on this 
question. Alternatively, the Revenue De- 
partment can itself initiate an enquiry in 
this behalf. The petitioners need have no 
apprehension in view of the stand taken 
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by the respondents — Collector and Mam- 
latdar — in their counter affidavits, that 
they will not have a fair hearing in the 
quasi judicial inquiry proceedings. These 
respondents are no doubt constituted as 
Judges in their own cause, but in this in- 
quiry they are. adopting, with respect, the 
language of his Lordship Hegde. J., "charg- 
ed with the duty of discharging their fun- 
ctions in a fair and just manner". They 
are required to act in good faith and ob- 
jectively . As it is, it is not open to the 
Mamlatdar and the Collector to regard 
these lands as grasslands on the basis of 
their subjective satisfaction based on de- 
partmental enquiry. In this view of the 
matter, I agree with Mr, Joshi, that a 
direction in the nature of mandamus 
should be issued to the respondents re- 
quiring them to act according to law and 
not to treat these lands as_ grasslands or 
interfere, in any manner, with the posses- 
sion of the petitioner, unless, as a result 
of enquiry, these lands are held as grass- 
lands excluded from the purview of Sec- 
tion 4(b) of the Regulation. Demand for 
justice was made by the petitioner in this 
behalf before filing the petition. A simi- 
lar direction prayed for in respect of 20 
acres of pasture land is refused. The peti- 
tion is allowed. The parties should bear 
their own costs. 

9. The case of the petitioners Sunder- 
lal Uttamchand and others in writ Peti- 
tion No. 233 of 1962 in the Supreme Court 
under Article 32 of the Constitution was 
that the village Dholar Dhonaly in the 
District of Daman consisting of paddy 
planting lands, mango trees, coconut 
trees, etc., was purchased at a public 
auction by them for Rs. 35, 525 In the 
year 1926 This village consists of about 
190 acres of land, including 75 acres of 
paddy lands and about 15 acres of garden 
lands. There are about 3,000 Khaiuri or 
toddy trees and also several mango trees 
etc., on these lands. The Regulation had 
pot the protection of Article 31-A and, 
therefore, its enforcement against the 
petitioners be prohibited by a suitable 
writ etc. The Supreme Court held that 
the whole of the land in this village Is 
devoted to agricultural or horticultural 
purposes. In this view of the matter, the 
extended definition in Article 31-A (2) 
(a) (iii) covers this village: AIR ig67 SC 
1110 (Supra). In other words, the Regu- 
lation had the protection of this Article. 
The petition accordingly was rejected. 
The case before this Court is that the 
petitioners are not the owners of the 
whole village and, therefore, they do not 
satisfy the definition of "proprietor" under 
Section 2 (h) of the Regulation. A small 
part of the land in it belongs to three 
other owners. The petitioners were not 
aware of this fact when thev moved the 
Supreme Court. They also do not satisfy 
this definition because of the additional 


ground taken in this petition, namely, that 
the lands comprised in this village were 
purchased by them at a public auction In 
‘inventario’ proceedings in accordance 
with Article 1902 of the Portuguese Civil 
Code. As translated this Article enables 
an executor to apply to the Court for 
partition and sale, at a public auction, of 
the properties wherein a testator has any 
share or interest. Section 2(d) of the Act 
whereby a part of a village is also includ- 
ed in the definition of "village" is ultra 
vires and void for the same reasons as In 
the case of the petition filed by the peti- 
tioner Gulabhbhal Vallabhbhai DesaL 
Their lands, therefore, cannot be taken 
over by the respondents. The case of the 
respondents is that the whole village of 
Dholar Dhonaly belongs to the petitioners. 
They do not admit that there are other 
owners. The petitioners satisfy the defi- 
nition of "proprietor" under Section 2(h) 
of the Regulation, The statement that the 
petitioners were not aware when they 
moved the Supreme Court that this vil- 
lage contained lands belonging to other 
owners is denied by the respondents. This 
defence, according to them, is an after- 
thought. It was not their case before the 
Supreme Court that thev were not the 
proprietors of the whole village. They are 
thus estopped from t ak ing a position in- 
consistent from that which they took in 
the Supreme Court According to the 
Supreme Court, the petitioners are the 
proprietors under the Regulation. The 
petitioners are the grantees of this village, 
which was sold to them, A part of a vil- 
lage is included in the whole. The peti- 
tioners have not produced the sale deed 
of this village. Section 2 (d) of the Act 
Is not ultra vires and void for the reasons 
mentioned by the petitioners. There is 
thus no case for restraining the respon- 
dents from enforcing the Regulation in 
respect of the lands belonging to the peti- 
tioners. 

10. It may be stated that the addi- 
tional ground taken in this Court that the 
petitioners are not the proprietors was not 
taken in the Supreme Court. They ought 
to have taken this ground of attack if It 
had any substance. (Copies of the peti- 
tions filed in the Supreme Court by these 
Petitioners and the petitioner Gulabhbhal 
Vallabhbhai Desai were received from 
learned counsel for the parties after they 
had concluded their arguments). This 
was an important ground excluding the 
application of the Regulation. It should 
be deemed to have been a matter direct- 
ly and substantially in issue before the 
Supreme _ Court The principle of construc- 
tive res judicata would seem to apply hi 
this case as well. This ground of attack 
must therefore, fail in this Court. The 
conclusions reached in the petition filed 
by the petitioner Gulabhbhai Vallabhbhai 
Desai on questions Nos. 1 and 2 would also 
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apply with an equal force to the petition 
filed by the petitioners, assuming there 
are other three owners as pleaded by 
them in their petition. The petitioners 
have not stated in their petition that they 
can retain a whole or a part of the lands 
in this village purchased by them in ac- 
cordance with Sec. 4 of the Regulation. 
It is not their case in this Court that these 
lands including about 15 acres of garden 
lands are under their personal cultivation 
and, therefore, they are entitled to retain 
them under clause (b) of this section. 
We are not concerned in this case with 
pasture or grasslands, as in the case of 
the petitioner Gulabhbhai Vallabhbhai 
Desai. Mr. Joshi submits that in view of 
Section 12-A of the Act, the petitioners 
would move the Mamlatdar for decision 
on clause (f) cited earlier and on other 
relevant matters mentioned therein. The 
petitioners may do so. As it is, the prayer 
by the petitioners in their petition that 
the respondents be restrained from enforc- 
ing or implementing the provisions of the 
Regulation in respect of their lands 
situated in this village is refused. The 
interim stay granted is hereby vacated. 
In this view of the matter, the petition 
is dismissed with costs. The parties 
should bear their own costs. 

Order accordingly. 


AIR 1970 GOA, DAMAN AND DIU 73 
(V 57 C 13) 

R. S. BINDRA, A. J. C. 

Jit Singh Chandok, Appellant v. Narain- 
das Goculdas, Respondent. 

Apelacao No. 100 of 1967, D/- 3-4-1969. 

(A) Portuguese Civil Procedure Code, 
Ss. 979 and 997 — Effect of amendment 
. — Provisions of S. 979 are neither repeal- 
ed nor amended by clause (2) of S. 99 of 
Portuguese Decree No. 43525 dated 7-3- 
1961 — There is no such repeal or amend- 
ment even hy implication ■ — The decree 
has the effect of amending Section 997. 

(Paras 13, 17, 18) 

(B) Civil P. C. (1908), Preamble — Inter- 
pretation of Statutes — Statutes enacted 
to achieve public policy — Rent Restric- 
tion Acts — Construction — Principle. 

Rent Restriction Acts are meant for the 
protection and benefit of the tenants and 
their avowed object could not be achiev- 
ed if the parties were permitted to con- 
tract out of it. In other words, agree- 
ments between tenants and landlords 
which were in conflict with the provisions 
of the rent legislation have been declared 
void in a large number of cases because 
they were found opposed to the princi- 
ples of public policy enshrined in Sec- 
tion 23 of the Indian Contract Act. Such 
legislatio n is therefore to be interpreted 
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in such a way that the objective of the 
declared public policy, namely, to offer 
protection to the tenants against the 
rapacity of the landlords is achieved. It 
is not however, permissible for the courts 
to do violence to the language of the legis- 
lation _ for the purpose of achieving such 
objectives. Such interpretation can be 
legitimately adopted when the legislative 
intendment is not clearly deducible from 
the language employed. (Para 17) 

(C) Civil P. C. (1908), Preamble — In- 
terpretation of Statutes — Repeal hy im- 
plication. 

Repeal by implication is not favoured. 
Repeal by implication may sometimes be 
spelt out of unambiguous language used 
in the Statute. A sufficient Act ought not 
to. be held to be repealed by implication 
without some strong reason. It is a rea- 
sonable presumption that the legislature 
did not intend to keep really contradictory 
enactments on the statute book, or, on the 
other hand, to effect so important a mea- 
sure as the repeal of a law without ex- 
pressing an intention to do so. Such an 
interpretation, therefore, is not to be 
adopted unless It be inevitable. Any rea- 
sonable construction which offers an escape 
from it is more likely to be in conson- 
ance with the real intention. Repeal by 
implication is not to be adopted unless it 
be inevitable, and retrospection is not to 
be presumed because the presumption is 
the other way about. Maxwell on Inter- 
pretation of Statutes, 11th Edition, Ref.; 
AIR 1969 SC 1114, Rel. on. 

(Paras 11 and 14) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1114 (V 56) = 

1969-1 SCWR 532, Sukhram Singh 

v. Harbheji 12, 14 

(1890) 15 AC 384 ■= 59 LJPC 68, 

Main v. Stark 12 

F. P. de Menezes, for Appellant; M. P. 
Shinkre, for Respondent. 

JUDGMENT: The sole question which 
falls for determination in this appeal filed 
by Jit Singh Chandok. the tenant, against 
Naraindas Gokuldas, the landlord, is whe- 
ther the provisions of Section 979 of the 
Portuguese Civil Procedure Code, herein- 
after called the Code, have been repealed 
or amended by clause (2) of Section 99 
of the Portuguese Decree No. 43525, dated 
7-3-1961, hereinafter referred to as the 
Decree. 

2. The facts which have given rise to 
the legal issue aforementioned between the 
parties may shortly be stated. One Abdul 
Razak, a native of Kuwait, had taken the 
premises in dispute on lease from Narain- 
das Gokuldas on 9th of June 1961 against 
total rent of Rs. 396 per mensem for a 
period of 7 months. On the expiry of 
that period and while Abdul Razak was 
away to Kuwait, the landlord instituted a 
suit for his eviction on 12-2-1962 on the 
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allegation that the lease agreement had 
concluded. On his return to Goa, Abdul 
Kazak resisted that suit by denying that 
the lease had expired by efflux. In his 
resposta dated 1-6-1962 the landlord pray- 
ed for immediate eviction of Abdul Kazak 
under Section 979 of the Code on the al- 
legation that he had failed to pay rent 
■which had fallen due during the pen- 
dency of the suit It appears that Abdul 
Kazak deposited rent in triplicate for a 
period of six months, January to June 
1962, and in consequence the prayer for 
his immediate eviction was rejected. How- 
ever, Abdul Kazak continued to deposit, 
within time, the subsequent rents in 
single until October 1964. That suit was 
ultimately dismissed by the trial court on 
22-1-1963. 

Naraindas Gokuldas came up In appeal 
against that judgment of the trial court 
but met with no better fate as his appeal 
wa3 dismissed by this Court on 10-4- 

1964. On 29-9-1964 the landlord made an 
application to the trial court for with- 
drawal of the rents deposited by the ten- 
ant. After the office had submitted on 
22-12-1964 a comolete report in regard to 
the various deposits made by the tenant, 
the trial court sent a notice about that 
fact to the landlord's counsel and that 
notice was served on the latter on 8-1- 

1965. However, four days before that 
date namely, on 4-1-1965 the landlord 
instituted another suit against Abdul 
Kazak for the latter’s eviction. The 
grounds pleaded in support of that 
prayer were that Abdul Kazak had com- 
mitted default in the matter of payment 
of rent from April 1964 onwards, and 
that since the - rents covering the period 
July 1962 to March 1964 had been deposit- 
ed in the Court in single without first 
making an offer to the landlord, the 
deposits had not the effect of discharging 
the contractual obligations of the tenant. 
Abdul Razak defended the suit on the 
basis that since the deposits had been 
made during the pendency of the pre- 
vious suit it was not obligatory on him lo 
first offer the rent each month to the 
landlord and then deposit the same if the 
landlord refused to get it He pleaded 
further that this Court had held in Its 
judgment dated 10-4-1964 in the previous 
suit that the rents deposited by him (the 
tenant) during the pendency of the litiga- 
tion had the effect of discharging him 
from his obligations respecting the pay- 
ment of rent. By way of abundant pre- 
caution. Abdul Kazak deposited additional 
money in Court to raise the total deposits 
to thrice the rent which was said to have 
fallen in arrears. Deposit in triplicate of 
the rents in arrears, it may be pointed, 
gives a complete discharge to the tenant 
under the Portuguese system of law. The 
additional deposit was, however, made by 
Abdul Kazak under protest. He had noti- 


fied the court that he was not hound to 
pay beyond the single rent deposited dur- 
ing the pendency of the first suit 

3. In his resposta the landlord reiterat- 
ed that since the deposits in the first suit 
had been made without first offering the 
rent each month to him, those deposits 
did not have the effect of putting an end 
to the legal obligation of the te na nt In 
the matter of payment of rents. In pap. 
ticular, it was emphasised that the depo- 
sists made after 10-4-1964. the date on 
which this court had rejected the land- 
lord's appeal in the first suit, had no legal 
justification behind them and as such the 
tenant was bound to pay those arrears in 
triplicate if he were anxious to avoid his 
eviction. 

4. During the pendency of the second 
suit, out of which the present appeal has 
arisen. Abdul Razak transferred his rights 
as a lease-holder of the premises in dis- 
pute and the commercial business carried 
therein to Jit Singh Chandok and it is in 
this manner that the latter was brought 
on the record vice Abdul Razak. That 
transfer was effected by Abdul Razak on 
28th of February 1965. 

5. The trial Court held In its judg- 
ment dated 22nd of December 1966 that the 
deposits made either before or after 
10-4-1964 did not amount to discharge of 
the obligation of the tenant since they 
(the deposits) had been made without first 
offering the rent each month to the land- 
lord. That court was of the view that the 
deposits without an offer to the landlord 
had conceivably been made under Section 
997 of the Code, but that provision of the 
Code, the Court held, had been repealed 
by Clause (2) of Section 99 of the Decree. 
The Court held further that the deposits 
made after this Court’s judgment dated 
19-4-1964 without first making the offer 
to the landlord had absolutely no justi- 
fication in law. In support of this latter 
conclusion reliance was placed on a judg- 
ment dated 24-10-1050 of the Supreme 
Court at Lisbon. However, since the te- 
nant had deposited, in ail, thrice the rent 
in arrears the trial Court disallowed the 
prayer for tenant's eviction. The Court 
simultaneously held the landlord entitled 
to withdraw the entire amount deposited 
by the tenant. 

6. Aggrieved by the aforementioned 
findings of the trial Court and the iudg- 
ment rendered by it, the tenant. Jit Singh 
Chandok. has come up in appeal to this 
Court 

7. Shri Pinto de Mene 2 es. the learned 
counsel representing the appellant, vehe- 
mently urged that the trial Court was In 
error in holding that the deposits in single 
made during the pendency of the first li- 
tigation did _ not exonerate the tenant 
from his obligations in the matter of pay- 
ment of rents. It was pointed out by 
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Shii Pinto de Menezes that the deposits 
band been made by virtue of the right 
given by Section 979 of the Code and not 
under Section 997 of the Code and that 
it is not obligatory on the tenant to make 
an offer to the landlord before depositing 
the rent which fall due during the pen- 
dency of a suit. The trial Court was 
equally wrong, Shri Pinto de Menezes 
submitted, in holding that Clause (2) of 
Section 99 of the Decree had in any 
manner modified or repealed the provi- 
sions of the Code in the matter of 
deposit of rents that accrue due diming 
the pendency of a suit for eviction 

Shri M. P. Shinkre, the learned counsel 
for the landlord, contended, on the other 
hand, that Clause (2] of Section 99 of the 
Decree had amended not only Section 997 
of the Code but also Section 979 thereof 
and as such the tenant was bound to first 
make the offer of rent to the landlord and 
it was on latter's refusal that he could 
deposit the same. The parties' counsel 
were agreed on the point that the fate 
of this appeal would be determined by the 
finding whether or not Clause (2) of Sec- 
tion 99 of the Decree had abrogated or 
amended Section 979 of the Code. They 
were also agreed on the point that that 
question of law is res Integra. 

8. To appreciate the respective submis- 
sions made by the parties’ counsel, it is 
necessary that the relevant provisions of 
the law should first be set out Sec. 979 
of the Code provides that whatever be 
the ground on which the eviction of the 
tenant is sought the landlord is entitled 
to pray for his immediate eviction if the 
tenant fails to pay the rents that fall due 
during the pendency of the suit If the 
tenant on being notified of that prayer 
made by the landlord fails to prove by 
a document the payment or deposit of 
those rents, his eviction has necessarily to 
be directed forthwith. Section 993 of the 
Code enacts that if the tenant cannot make 
the payment of rent for any of the rea- 
sons mentioned in Section 759 of the 
Portuguese Civil Code he has .the right to 
deposit the rent in Government treasury 
within 8 days from the date it fell due. 

The next Section 994 enjoins that the 
tenant shall make an application to the 
Court, after the deposit, that the landlord 
may be notified of that fact. The only 
exception to that statutory requirement 
is the circumstance that the tenant has 
been served with summons in an eviction 
suit instituted against him by the land- 
lord and he (the tenant) has not filed the 
written statement. In such a situation, 
the Section says further, the tenant should 
produce the document of deposit along 
with the written statement. Section 997 
of the Code is to the effect that so long the 
occasion which justified the first depo- 
sit of the rent lasts, the tenant may conti- 
nue depositing the rents which fall due 


thereafter without first tendering the am- 
ount to the landlord. It is also provided 
in that Section that in such a situation it 
would not be obligatory on the tenant to 
pray for issue of notice regarding the 
subsequent deposit to the landlord. 

Section 99 of the Decree is comprised 
of three Clauses. The translation in 
English of all the three Clauses was pro- 
vided to this Court by Shri Pinto de 
Menezes and since Shri M. P. Shinkre did 
not object to the correctness of that trans- 
lation. I have decided to reproduce the 
same here instead of giving the substance 
of the Section. That translation runs as 
under:- 

"1. In both cases of delay the tenant, if 
he deposits the rent, single or triple as the 
case may be, and applies for the notifica- 
tion prescribed in Clause 1 of the preced- 
ing section, it is presumed that he has 
offered previously its payment to the 
lessor, to end the delay, and that the lat- 
ter refused it 

2, The deposit and the notification, 
however, do not exempt the tenant, under 
the penalty of continuity of the default 
of offering to the lessor the subsequent 
single rent which only if refused shall be 
deposited; in that case the provision of 
Section 997, second part shall be applic- 
able. 

3. During the default of the tenant 
the lessor can refuse the subsequent rents, 
which will then be considered in default, 
or he can accept them without prejudice to 
his rigths.” 

9. To complete the picture. It looks 
necessary to give the gist of the preceding 
four Sections 95 to 98 of the Decree. Sec- 
tion 95 states that the tenant may free 
himself from the obligation to pay the 
rent if he deposits the amount which has 
fallen due provided any of the five con- 
tingencies mentioned in Section 759 of 
the Portuguese Civil Code happen to exist. 
Those contingencies are: 

(1) When the landlord refuses to accept 
the rent; 

(2) When the landlord does not turn up, 
or send someone, to collect the rent from 
the tenant at the time it falls due, or at 
the place mentioned in the contract; 

(3) When the landlord is not willing to 
issue the receipt for the amount offered 
to him; 

(4) When the landlord suffers from any 
incapacity to receive the rent; and 

(5) "When the whereabouts of the land- 
lord are not known. 

Section 96 provides that the tenant can 
get out of his obligation to pay rent where 
he had failed to pay it on the due date, 
but had offered the same to the landlord 
within 8 days of that date and the latter 
had refused to accept it, if he deposits 
it within that period of 8 days. Section 97 



76 Goa [Prs. 9-11] Jit Singh v. Naraindas (BIndra A. J. C.) A. LB. 


lays down that if the delay exceeds 8 days 
the tenant can still free himself of the ob- 
ligation if besides the rent in arrears he 
deposits, in addition, a compensation equal 
to double that rent at the latest by the 
date he files the written statement in the 
suit, if any, instituted for his eviction. Sec- 
tion ’98, in my opinion, is in the nature of 
a proviso to Sections 96 and 97. Clause 
(11 of Section 98 provides that the deposit 
will be effective only, in case of delay on 
the part of the tenant, if the tenant prays, 
within a period of 5 days, that the fact 
of the deposit be notified to the landlord. 
Clause (21 of that Section states that fil- 
ing of a duplicate of the challan of depo- 
sit along with the written statement by a 
tenant in a suit instituted for his eviction 
will have the effect of notification mention- 
ed in clause (1) of the Section. Clause (1) 
of Section 99 reproduced earlier, it will 
be noticed, refers to two cases of delay on 
the part of the tenant. Those cases are 
obviously of delay not exceeding 8 days 
and the delay exceeding 8 days. 

10. The parties’ learned counsel ad- 
dressed very elaborate and protracted 
arguments in support of their rival con- 
tentions. Shri Pinto de Menezes ulti- 
mately accepted as well founded the con- 
tention of Shri Shinkre that the deposits 
made in single by the tenant after the ap- 
peal in the first case had been decided by 
this Court on 10-4-1964 had no legal sanc- 
tion behind them because they had been 
made without first offering the money to 
the landlord. Section 979 of the Code, 
Shri Menezes conceded, could not be 
availed of by Ids client after 10-4-1964. 
I think this belated stand taken by Shri 
Menezes is wholly correct. By its terms 
Section 979 applies only during the period 
the eviction suit remains pending, and 
since the suit was finally disposed of by 
this Court on 10-4-1964 there was no jus- 
Vdauatton tor ’hie Vunfiiori to mice deposits 
under Section 979 of the rents which fell 
due after that date. Therefore, the trial 
court was justified In its conclusion that 
on the basis of single deposits made after 
10-4-1964 the tenant could not have 
avoided his liability to eviction founded 
on the plea of non-payment of rent De- 
posits after 10-44964 could be made only 
In terms of Section 95 of the Decree An 
essential pre-reauisite for the applicabi- 
lity of that Section is that someone of the 
five contingencies mentioned in Section 
759 of the Civil Code must exist. It be- 
ing not the contention of Shri Pinto de 
Menezes that the deposits after 104-1964 
had been made because of the existence 
of any of those contingencies, the deposits 
made did not amount to discharge of the 
obligations of the tenant As a result 1 
hold that the trial court’s direction that 
the landlord is entitled to claim thrice 
the rent for the period subsequent to 
March 1964 is fully justified in law. 


11. The real dispute between the par- 
ties centres around the point to what sum 
is the landlord entitled qua the period be- 
ginning with July 1962 and ending with 
March 1964. The deposits in single respect- 
ing this period, according to Shri Mene- 
zes, were made in exercise of the right 
given to the tenant by Section 979 of the 
Code. Shri Shinkre urged, on the other 
hand, that Section 979 stood repealed by 
clause (2) of Section 99 of the Decree 
when it was enforced in this territory on 
7-3-1961, and as such, Shri Shinkre con- 
tended, the tenant could have deposited 
the rent, though it fell due during the 
pendency of the suit, if he had first 
offered it each month to the landlord and 
the latter had refused to receive the same. 
Hence, as mentioned in the beginning of 
this judgment, the sole question that falls 
for determination in the appeal is whe- 
ther or not Section 979 of the Code has 
been repealed by dause (2) of Section 99 
of the Decree. It was not denied by 
Shri Shinkre, and this also looks obvious, 
that there is no express repeal of Sec- 
tion 979 of the Code. Therefore, at the 
best there can be a repeal by implication. 

It is stated at page 162 of Maxwell on 
Interpretation of Statutes, Eleventh 
Edition, that repeal by implication is not 
favoured. The learned author also men- 
tions on the same page that a sufficient 
Act ought not to be held to be repealed 
by implication without some strong rea- 
son. It is a reasonable presumption, the 
author points out, that the legislature did 
not intend to keep really contradictory 
enactments on the statute book, or. on 
the other hand, to effect so important a 
measure as the repeal of a law without 
expressing an intention to do so. Such 
an interpretation, therefore, is not to be 
adopted unless It be inevitable. Any 
reasonable construction, the author con- 
cludes. which. aSsss, szs. Sscra, Vi Vs, 

more likely to be in consonance with the 
real intention. Earlier on pages 153 and 
154 Maxwell has expressed himself as 
Under : — ■ 

"An author must be supposed to be 
consistent with himself, and, therefore, II 
in one place he has expressed his mind 
clearly, it ought to be presumed that he 
is still of the same mind in another place. 
Unless it clearly appears that he has 
changed it. In this respect, the work of 
the legislature is treated in the same 
manner as that of any other author, and 
the language of every enactment must be 
construed as far as possible In accordance 
with the terms of every other statute 
Which it does not in express terms modify 
or repeal. The law. therefore, will not 
allow the revocation or alteration of a 
statute by construction when the words 
may be capable of proper operation with- 
out it. It cannot be assumed that Parlia- 
ment has given with one hand what It has 
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taken away with the other. But it Is 
Impossible to construe absolute contradic- 
tions. Consequently, if the provisions of 
a later Act are so inconsistent with, or 
repugnant to, those of an earlier Act that 
the two cannot stand together, the earlier 
stands impliedly repealed by the later.” 

12. The question of repeal by implica- 
tion has recently been examined by the 
Supreme Court in the case of Sukhram 
Singh and another v. HarbhejL That 
case is reported in (1969) 1 SCWR 532 = 
(AIR 1969 SC 1114). The relevant head- 
note of the case is in the following 
terms : — 

"Now a law is undoubtedly retrospec- 
tive if the law says so expressly but it is 
not always necessary to say so expressly 
to make the law retrospective. There are 
occasions when a law may be held to be 
retrospective in operation. Retrospection 
Is not to be presumed for the presumption 
is the other way but many statutes have 
been regarded as retrospective without a 
declaration. Thus it is that remedial sta- 
tutes are always regarded as prospective 
but declaratory statutes are considered re- 
trospective. Similarly sometimes statutes 
have a retrospective effect when the de- 
clared intention is clearly and unequivo- 
cally manifest from the language employ- 
ed in the particular law or in the context 
of connected provisions. It is always a 
question whether the legislature has suffi- 
ciently expressed itself. To find this one 
must look at the general scope and pur- 
view of the Act and the remedy the legis- 
lature intends to apply in the former state 
of the law and then determine what the 
legislature intended to do. This line of 
investigation is, of course, only open if 
it is necessary. In the words of Lord Sel- 
bo me in Main v. Stark, (1890) 15 AC 384 
at p. 388 there might be something in the 
context of an Act or, i.e., collected from 
its language, which might give to words 
prima facie prospective a larger opera- 
tion. More retrospectivity is not to be 
given than what can be gathered from ex- 
pressed or clearly implied intention of the 
legislature.” 

13. It is in the background of the well 
settled rules of interpretation reproduced 
above that I proceed to examine the pro- 
position if clause (2) of Section 99 of the 
Decree has impliedly repealed Section 979 
of the Code. A perusal of Section 979 and 
Sections 993 to 998 of the Code would in- 
dicate that two categories of deposits are 
contemplated by the legislature in one 
category would fall the deposits made 
before or after the litigation between the 
landlord and the tenant concerning the de- 
mised property, and the second category 
covers the deposits respecting rents which 
fell due pendente lite. The counsel for 
the parties were agreed on the proposition 
that though the deposits of the rents 
which fell due before or after the litiga- 


tion could be made only after one of the 
contingencies mentioned in Section 759 
of the Civil Code, is proved to exist, the 
deposits pertaining to the period when the 
litigation was pending could be made with- 
out first offering the rent to the land- 
lord. 

The first part of the proposition is abun- 
dantly evident from Section 993 of the 
Code which provides that when the tenant 
cannot make the payment of rent due to 
any of the causes mentioned in S. 759 of 
the Civil Code he has the right to deposit 
it within 8 days from the date it fell due. 
Section 997 of the Code enacts that if the 
rent has once been deposited in compliance 
with the provisions of Section 993, then 
the rents for the subsequent periods can 
be deposited without first making the ten- 
der to the landlord. The second part of 
the proposition is established by two pro- 
nouncements of the Supreme Court at 
Lisbon, one dated 11th of March 1949 and 
the other dated 18th of March 1949. The 
judgment dated 11-3-1949 finds prominent 
mention in the commentary on the Code 
by the celebrated author Alberto dos 
Reis. The relevant parts of the commen- 
tary were translated by Shri Pinto de 
Menezes and produced in this Court dur- 
ing the course of arguments. Shri Alber- 
to dos Reis lent his full-throated support 
to the two propositions enunciated by the 
Supreme Court in the judgment dated 11- 
3-1949. Those propositions are: 

(a) that the lessee is permitted to de- 
posit, in single, the rents that fell due 
pendente lite without depositing in tripli- 
cate the rents on the non-payment of 
which the eviction suit had been founded; 
and 

(b) that the deposit of rent that accrued 
due pendente lite is not required to be pre- 
ceded by a tender to the lessee. 

Shri Shinkre could find no fault with 
either of these two propositions enunciated 
by the Supreme Court and endorsed by 
Shri Alberto dos Reis. However, he con- 
tended that Section 979 of the Code had 
been repealed or amended by clause (2) 
of Section 99 of the Decree and as such 
the aforementioned judgments of the 
Supreme Court did not at present repre- 
sent the law on the subject of deposit of 
rents that fall due during the pendency of 
the suit for eviction. Shri Pinto de 
Menezes was equally emphatic in his con- 
tention that clause (2) of Section 99 had 
modified only the provisions contained 
in Sections 997 and 998 of the Code and 
that the provisions of Section 979 of the 
Code were left altogether untouched. 
After bestowing anxious thought to the 
merits of the propositions canvassed by 
the two counsel, I have reached the con- 
clusion that the one propounded by Shri 
Pinto de Menezes looks to be more sound 
and so must prevail. 
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14. In the first instance, repeal by im- 
plication. as stated above, is not favour- 
ed. It is correct that repeal by Implica- 
tion may sometimes be spelt out of un- 
ambiguous language used in the statute. 
To quote the words of Maxwell, an inter- 
pretation in favour of repeal by implica- 
tion is not to be adopted unless it be 
inevitable, and, to cite from the Supreme 
Court judgment in the case of Sukhram 
Singh. 1969-1 SCWR 532 =■ (AIR 1969 SC 
1114) (Supra), retrospection is not to be 
presumed because the presumption Is the 
other way about I think the proposition 
of implied repeal of Section 979 of the 
Code by clause (2) of Section 99 of the 
Decree is not inevitable if we read those 
sections along with other relevant provi- 
sions of the Code and the Decree. If 
before the Decree was extended to the 
territory of Goa the legislature clearly 
contemplated two categories of deposits, 
one made during the pendency of the suit 
and the other before the suit had been 
instituted or after it had concluded, and 
if the statutory provisions governing the 
two categories of deposits differed from 
each other in vital respects as narrated 
above, it is not inconceivable that the 
legislature meant to Introduce a change by 
the relevant provisions of the Decree only 
respecting the deposits before or after the 
litigation. If the legislature meant to 
modify or repeal the provisions of Sec- 
tion 979 of the Code it would not have 
been difficult for it to express its Inten- 
tion by inserti n g a specific provision In 
the Decree. 

The legislature must be presumed to be 
aware of the main features of the two 
categories of deposits envisaged by the 
two sets of the provisions contained In the 
Code. Shri Shinkre was unable to invite 
my attention to any criticism of the pro- 
visions of Section 979 of the Code either 
in some judicial pronouncement or at 
the hands of some commentator. In the 
absence of any criticism of Section 979, 
it is not unreasonable to presume that the 
legislature did not contemplate any change 
therein when the Decree was extended to 
the territory of Goa, and this conclusion 
is reinforced by the fact that no specific 
mention of Section 979 of the Code is made 
in any repealing provision of the Decree. 
If the two varieties of provisions bearing 
on two categories of deposits could stand 
side by side before 7-8-1961. the date on 
which the Decree was extended to this 
territory, it cannot be contended plausib- 
ly that the provisions contained in Sec- 
tion 979 cannot stand side by ride with 
the amended provisions of Section 997 
of the Code. Therefore, the test of inevi- 
tability does not hold good in the present 
case and so the repeal by implication of 
Section 979 of the Code has to be ruled 
out. 


15. Intrinsic evidence from the body of 
the Decree itself is also available to 
support the conclusion just recorded. The 
preamble to the Decree mentions that 
despite some minor legislative measures 
adopted by the Central and the overseas 
Governments respecting the lease-con- 
tracts, it is primarily the provisions of the 
Civil Code which still constitute the basic 
law respecting such contracts. Vital and 
extensive developments that have taken 
place in the various urban areas of the 
overseas territories, the preamble states 
further, have thrown up such a plethora 
of problems respecting the law of tenancy 
that the provisions in the Civil Code do 
not furnish adequate remedy to provide 
a solution to them. It is to tide over 
those problems, the preamble concludes, 
that there arose the necessity for enacting 
the provisions contained in s the Decree. It 
Is manifest that the main purpose for 
placing the Decree on the statute hook was 
to overhaul the provisions in the Civil 
Code relevant to the contracts of tenancy 
of properties In the urban areas. The 
modification of some Provirions of die 
Code by the Decree, it is apparent, was not 
the motive which prompted the enact- 
ment of the Decree, and as such that modi- 
fication cannot be extended by analogy, 
as contended by Shri Shinkre, and so must 
be confined to what looks evident from 
the express language used by the legisla- 
ture. 

16. Another intrinsic piece of evidence 
which counters in a telling manner the 
proposition canvassed by Shri Shinkre is 
provided by the phraseology employed in 
Sections 95 to 99 of the Decree. Section 
95 envisages deposits In cases where the 
tenant is not at fault The next two sec- 
tions, Sections 96 and 97. relate to deposits 
made after the tenant had been at fault 
In paying or offering the rent to the land- 
lord. It is provided in Section 97 that If 
the default in payment of rent bag ex- 
ceeded 8 days the tenant can get over the 
consequences of default If he deposits the 
rent together with twice the penalty, pro- 
vided the deposit is made Try the date of 
filing of the written statement’ in the suit, 
if any. instituted by the landlord. It looks 
wear to me from the underlined (here 
in *) words that the deposits contem- 
plated by Section 97 pertain to the period 
before the suit had been filed. 

In sub-section (2) of Section 98, again, 
it is mentioned that the function of notice 
respecting a deposit being Issued to the 
landlord as mentioned in sub-section (1) 
of the same Section shall be served by 
Production of the duplicate of the challan 
of deposit along with the written state- 
ment in a suit for eviction filed by the 
landlord. Obviously, Section 98 also does 
not take us beyond the stage of written 
statement. The provisions of Section 99 
refer only to the deposits contemplated In 
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the preceding Sections 95 to 98, and since 
those sections, as shown above, relate to 
deposit of rents which had fallen due be- 
fore the institution of the suit, the pro- 
visions of Section 99 cannot be held to 
cover the deposits that fall within the 
purview of Section 979 of the Code. . As 
such the intrinsic evidence places at con- 
siderable discount the proposition advanc- 
ed by Shri Shinkre. 

17. The necessity for special rent le- 
gislation, in which category the Decree 
No. 43525 falls, respecting properties 
located within the urban areas was felt 
with the outbreak of the Second World 
War, and its pace was hastened with 
the advent of industrial and commercial 
revolution in the developing coun f ries. 
Such legislation was primarily undertaken 
to save the tenants from the harassing 
tactics of the unscrupulous landlords. 
Unprecedented movement of the popula- 
tion from the rural to the urban areas 
during the last few decades has mourned 
the accommodation problems in the urban 
areas despite frantic building activity. 
Welfare States all the world over had 
consequently no option but to undertake 
legislation to curb the avarice of the land- 
lords and to normalise their relations 
with the tenant-class. There is a catena 
of authorities holding that the Kent Res- 
triction Acts were meant for the protec- 
tion and benefit of the tenants and that 
their avowed object could not be achiev- 
ed if the parties were permitted to con- 
tract out of it. In other words, agreements 
between tenants and landlords which were 
in conflict with the provisions of the rent- 
legislation have been declared void in a 
large number of cases because they were 
found opposed to the principles of public 
policy enshrined in Section 23 of the 
Indian Contract Act. Such legislation is 
therefore, to be interpreted in such a way 
that the objective of the declared public 
policy, namely, to offer protection to the 
tenants against the rapacity of the land- 
lords is achieved. Of course it is not per- 
mitted to the courts to do violence to the 
language of the legislation for the purpose 
of achieving such objectives. Such inter- 
pretation can be legitimately adopted when 
the legislative intendment is not clearly 
deducible from the language employed. 
In the instant case no violence is involv- 
ed either to the provisions of the Code or 
•of the Decree by recording the conclusions 
that Clause (2) of Section 99 has not re- 
pealed Section 979 of the Code and that 
the former clause only has the effect of 
amending Section 997 of the Code. The 
amendment, if I may say so, is only in one 
respect, namely, that the valid deposit of 
rent respecting one month and notifica- 
tion of that deposit to the landlord will 
not dispense with the necessity of first 
offering the rent in future to the landlord 
and depositing it only if he refuses to ac- 
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cept it. This amendment, I feel convinc- 
ed, has nothing to do with the deposits 
made in terms of Section 979 of the Code. 
Respecting those deposits there- was never 
any necessity of either first offering , the 
rent to the landlord or getting any notice 
issued to the landlord after the deposit 
had been made. The interpretation that 
I have placed on the various provisions of 
the Code and the Decree does complete 
justice between the parties. The landlord 
gets the rent due to him and he should 
not claim more because the deposits bad 
been made by the tenant within the 
period allowed to him by the lease agree- 
ment. There is absolutely no justification 
for claiming the compensation amounting 
to twice the rent because the tenant had 
been vigilant enough to place the amount 
at the disposal of the court within 
the period agreed to between him and the 
landlord. 

18. For the various reasons given 
above, I hold that Clause (2) of Section 99 
of the Decree has neither repealed nor 
amended Section 979 of the Code in any 
manner. I hold further that the amend- 
ment of Section 997 of the Code by the 
aforementioned clause of the Decree has 
no bearing on the real controversy Be- 
tween the parties. The deposits, I may 
emphasise, had been made by the tenant 
not in terms of Section 997 of the Code 
but in exercise of the right vesting in him 
under Section 979 of the Code The trial 
court was consequently wrong in direct- 
ing that the landlord shall be entitled to 
draw, apart from the rent originally de- 
posited, twice the penalty which the ten- 
ant had deposited after the present suit 
was instituted by way of abundant precau- 
tion and under protest. That amount 
shall be refunded to the appellant, and 
not paid to the respondent, respecting the 
period July 1962 to March 1964. 

19. Before concluding I would like to 
touch in brief a point that was emphasis- 
ed by Shri Shinkre when Shri Pinto de 
Menezes read some extracts from the com- 
mentary by Alberto dos Reis. The learn- 
ed Commentator has expressed the opi- 
nion that the want of previous tender of 
rent deposited under Section 979 can be a 
ground for impugning the deposit made 
during the pendency of the suit Such 
impugnation of the deposit, the author 
states further, has necessarily to be made 
in a new suit. Shri Shinkre contended 
that since admittedly the deposits had 
been made without first tendering the 
amounts to the landlord the latter is en- 
titled to impugn those deposits, and that 
since that impugnation is being made in 
a suit which was filed subsequent to the 
one in which the deposits were made, the 
landlord is well within his rights to con- 
tend that as the deposits had been made 
without first offering the rent to him he Is 
entitled to claim the penalty of twice the 
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rent in arrears in terms of Section 41 of 
the Decree. It is correct that according to 
the opinion of Alberto dos Reis the deposit 
can be impugned on the score that they 
were not preceded by tender to the land- 
lord; but such impugnation, the author 
clarifies further in his commentary, can 
be made within 10 days. However, since 
the present suit was instituted long after 
the deposits had been made in the pre- 
vious suit and the necessary documents 
filed therein, it is not open to the landlord 
to impugn the deposits in this suit. His 
remedy is clearly barred by time. 

20. As a result, I partially accept the 
appeal and direct that the landlord shall 
be entitled to withdraw thrice the amount 
of rent in arrears covering the period 
April 1964 to October 1964 only, and that 
he shall withdraw rent in single for the 
preceding period of July 1962 to March 
196-1. The balance of the amount in de- 
posit relevant to the latter period shall 
be refunded to the appellant. In view of 
the partial success of the parties and 
the difficult nature of the point involved 
I leave them to bear their own costs in 
both the courts. 

ORDER 

Announced in open Court Parties’ 
counsel be informed. 

Appeal partly allowed. 
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Chowgule Real Estate and Construc- 
tion Company Pvt Ltd., Petitioner v. Gov- 
ernment of Goa, Daman and Diu and 
another. Respondents. 

Writ Petn. No. 47 of 1957. D /- 23-8-1969. 

(A) Defence of India Act (1962), Ss. 29 
(1) and (3), 1 (3) — Requisition and Ac- 
quisition of Immovable Property Act 
(1952) (as amended in 1968), Ss. 25, 3, 6 
Proviso — Requisition of plot for defence 
purpose — Period of requisition not re- 
quired to be mentioned in requisition 
order — Purpose still existing — Requisi- 
tion would be deemed to be under S. 3 
of 1952 Act and all provisions of that Act 
would apply — Proviso to S. 6 of 1952 Act 
not attracted — (Constitution of India. 
Art. 352(1) ). 

Section 29 (1) of the Defence of India 
Act (1962) does not require that the period 
should be indicated in an order requisi- 
tioning an immovable property. The 
period of grave emergency envisaged by 
Article 352 (1) of the Constitution, though 
indefinite in duration in terms of months 
and years is definite in terms of Section 1 
(3). There can be no grave emergency 
for ever. As in the life of an individual 
so also in t he life of a nation there are 
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pe rinds of normalcy and emergency; the 
former the rule, the latter an exception. 
If an order requisitioning the plot for 
defence purpose does not mention the 
period of requisition, the duration of this 
period is clearly indicated in Ss. 1 (3) and 
29 (3) of the Defence of India Act read 
with S. 25 of the Requisition and Ac- 
quisition of Imm ovable Property Act 
(1952). (Para 4) 

Section 1 (3) is a duration-cum-saving 
clause. The Act of 1962 remained In force 
6 months after the Proclamation of Emer- 
gency was revoked on the 10th January 
1968. The effect of Section 25 of 1952 Act 
is that any immovable property requisi- 
tioned by* the Central Government or Its 
delegatee under the Act which was not 
released before the 10th January, 1968, 
shall, as from that date, be deemed to 
have been requisitioned under the 1952 
Act for the purpose for which such pro- 
perty was held immediately before the 
said date, and all the provisions of the 
1952 Act shall apply accordingly. As a 
result of these provisions, the legal posi- 
tion is that the plot continues to be under 
requisition. The concept of defence of 
India is not ephemeral, it is a whole time 
affair. The validity of the requisition Is 
being judged in terms of Section 29 (1) of 
the Act, and not in accordance with Sec- 
tion 25 of the 1952 Act The result Is that 
the requisition of the plot for defence 
of India purpose which purpose still ex- 
ists would be deemed to be requisition 
under Section 3 of the Requisition and 
Acquisition of Immovable Property Act, 
1952, and all the provisions of that Act 
would apply accordingly, the redeeming 
feature being non-application of other 
stringent provisions of the Act. The 
legal fiction in Section 25 has to be given 
full effect The first proviso to S. 6 of 
1952 Act is not attracted. Case law dis- 
cussed. (Paras 4, 5] 

(B) Defence of India Act (1962), Ss. 29 
(1), 44 — Requisition of plot for defence 
purpose — Extraction of metals from 
quarry for defence work — Remedy for 
acta c>f waste is by way of damages, but 
requisition will not be affected — No co- 
lourable exercise of statutory power vest- 
ed in Central Government — (Requisition 
and Acquisition of Immovable Property 
Act (1952), S. 8). 

When a plot is requisitioned for de- 
fence purpose for extracting metals from 
quarry for defence work, the remedy for 
acts of waste is by way of damages, but 
the requisition will not be affected. The 
concepts of requisition and acquisition are 
different, assuming the quarry is subject 
to the law of diminishing returns unlike 
timber and wine and also assuming a fur- 
ther depletion of metals. The right, title 
and interest to the plot is not extinguish- 
ed. The plot continues to belong to the 
person from whom it is requisitioned. 
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is said in the order as to the plaintiff’s 
liberty to institute a fresh suit on the 
same cause of action, that order ought to 
be read along with the petition and con- 
strued as granting permission to file a 
fresh suit.” 

While we agree that the application and 
the order passed thereon have to be read 
and considered together, the permission 
must appear to have been given provided 
the same is so claimed as required under 
Order 23, Rule 1(2) of the Code, On a 
perusal of the application Ex, 81 given by 
the plaintiff in that suit, he has not sought 
for any such permission giving him 
liberty to institute a fresh suit in respect 
of the subject-matter of such suit or such 
part of a claim. All that he claims is that 
he may be permitted to withdraw the 
suit, and if it has been stated that he 
withdraws the suit without prejudice to 
his lawful right and remedy, it cannot 
mean to convey in any manner that he 
claimed liberty to institute a fresh suit in 
respect of the subject-matter of such suit 
or such par t of a claim as required under 
Order 23, Rule 1, clause (2) of the Civil 
Procedure Code. There is no reference to 
the provision made under which permis- 
sion is sought for as well. That may not 
matter. But what he has to ask for is 
such permission, referred to in sub- 
rule (21, which is so essential so as to 
avoid any such bar contemplated in 
clause (3) of Rule 1 of Order 23 of the 
Code. Such a permission is neither sought 
for and none granted by the Court so as 
to say that the bar in instituting a fresh 
suit in respect of the same or similar sub- 
ject-matter as one of the suit cannot 
exist. If these words were there in the 
application and if the Court were to pass 
an order that he is so permitted, we would 
have been inclined to assume the grant 
of such permission as was done in the case 
of Narayana Tantri v, Nagappa, AIR 1918 
Mad. 126. In that case, in the petition it 
was prayed for withdrawal of a suit with 
liberty to bring a fresh suit. The Court 
had merely endorsed the word 'permitted’ 
and the matter went to the High Court. 
It was held that the order should be con- 
strued as having impliedly granted leave 
to file a fresh suit. There can arise no 
difficulty in going so far, if the application 
really disclosed the mind of a man that 
he was seeking permission to withdraw 
the suit with liberty tp file a fresh suit in 
respect of the same subject-matter. Such 
express words in the application were 
essential and the same must have been 
granted by the Court so as to avoid or get 
over any such bar contemplated under 
Order 23, Rule 1(3) of the Civil Proce- 
dure Code. 

25.-27. xxx 

Appeal dismissed. 
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M. U. SHAH AND N. G. SHELAT, JJ. 

Gautamlal Naranlal, Applicant v. The 
Additional Special Land Acquisition Offi- 
cer, Ahmedabad and another, Opponents. 

Civil Revn. Applns. Nos. 547 to 549 of 
1966; 662 to 665 and 277 of 1967; D/- 14-3- 
1969. 

(A) Land Acquisition Act (1894), S. 53 

■ — Id view of specific provision under 
S. 50(2) of Act for advantage of local 
authority having right to be before Court, 
it cannot invoke provisions of O. 1, R. 10 
of Civil P. C. (Para 7) 

(B) Land Acquisition Act (1894), S. 50 
(2) (as amended by Gujarat Act 20 of 
1965) ■ — By reason of its being directed 
to appear and adduce evidence under 
S. 50(2), local authority does not become 
necessary or proper party in proceeding 
Under Act — Expression 'to appear and 
adduce evidence’ — Meaning: (1909) 13 
Cal WN 116, Dissent, from — (Civil P. C. 
(1908), O. 1, Rr. 3 and 10). 

On considering the scheme of the Land 
Acquisition Act and that general princi- 
ples contained in O. 1 of Civil P. C. relat- 
ing to parties, either necessary or proper, 
it is clear that a local authority or com- 
pany as thg case may be, has no status 
of a party as such, for it has no right to 
demand a reference, and against whom 
no award having the force of a decree can 
be passed. In other words, even if it is 
on record by Teason of its being given a 
right to appear and adduce evidence, in 
regard to the compensation, no order 
either for payment or for costs can be 
passed against it by the Court. Nor has 
it been given even a right to appeal 
against the Award of the Court. A neces- 
sary or a proper party is one against 
whom there is any relief claimed, or that 
his presence is so essential^ to enable the 
Court to effectively decide any such 
claim. It must be such a party who if 
dissatisfied can well be entitled to a right 
of appeal against any such decision. No 
such right is at all given to it much less 
contemplated in the provisions of the 
Act. That right is given to the Govt, 
through its representative the Collector 
and to no other. The mere fact, therefore, 
that it is allowed a right to appear and 
adduce evidence would not make it a 
party to the proceeding as such unless 
these rights are given to it by the statute. 
In no case, it would mean that by having 
to issue any notice under S. 50(2) of the 
Act as amended by Gujarat State, it 
changes its character, and makes it a 
party to the proceeding giving all the 
rights of a party to any legal proceeding 
in law. It is a limited right given to it 

"(Only portions approved for reporting 
by High Court are reported here.) 
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under S. 50(2) and that too for a limited 
purpose, and in no case, it can be joined 
or added as a party-defendant, either be- 
cause it is a necessary or a proper party 
as understood in relation to a legal pro- 
ceeding; (1909) 13 Cal W N 116 & AIR 
1959 Bom. 297 & AIR 1929 Rang 115 & 
AIR 1967 Orissa 180. Rel on. 

(Para 13) 

The word 'adduce* In the expression *to 
appear and adduce evidence' in S. 50(2) 
has wider meaning and not merely con- 
fined to leading its own evidence. A right 
of appearance is for the purpose of adduc- 
ing evidence, and that evidence must 
necessarily include a right to bring be- 
fore the Court every type of relevant evi- 
dence. inclusive of bringing on record the 
same through cross-examination of the 
claimant’s witnesses in the case This 
right would include demolition of evi- 
dence led by the claimant and that can 
be done also in cross-examination. But 
the right cannot stand enlarged to an 
extent as to be styled as a party to the 
proceeding so as to have full rights of a 
party in any such legal proceeding. It Is 
difficult to say that for that purpose It 
can be called a party as understood in 
law and all that therefore can be said Is 
that while it is entitled to be on record 
and for the purpose mentioned In S 50(2). 
it has a right to appear and adduce evi- 
dence. if any. as explained above. It gets 
no other right under S. 50(2) of the Act 
(1909) 13 Cal WN 116, Dissent from. 

(Para 16) 

(C) Civil It C. (1908). Preamble — 
Interpretation of statutes — Objects and 
reasons appended to Bill cannot be made 
Use of in construing any provision in 
statute though they may be looked into 
for purpose of finding out mischief aimed 
at; AIR 1952 SC 3S9 & AIR 1983 SC 1358 
& AIR 1956 SC 246, Foil. (Para 17) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Orissa 180 (V 541 = 

ILR (1967) Cut 510, State of 
Orissa v. Amarendra Pratap Singh 14 
(1963) AIR 1963 SC 1356 (V 50) = 

(1964) 1 SCR 29. S. C. Prashar, 

I--T. Officer v. Vasantsen Dwarka- 


das 17 

(1959) AIR 1959 Bom. 297 (V 46) = 

ILR (1958) Bom. 354, Corporation 
of the City of Nagpur v. Narendra 
Kumar Motilal 14 

(1956) AIR 1956 SC 246 (V 43)= 

1955-2 SCR 1196. A Thangal 
Kunju Musaliar v. M. Venlrita- 
chalam Pot! 17 

(1955) AIR 1955 Bom. ’262 (V 42)= 

57 Bom. L. R. 209. Aswin 
Shambhuprasad Patel v. National 
Reyon Corporation Ltd. 16 

(1954) AIR 1954 SC 92 (V 41) = 

1954 SCR 587. State of W. B. V. 
Subodh Gopal Bose 17 


(1952) AIR 1952 SC 369 (V 39)= 

1953 SCR 1. Aswini Kumar Ghose 
v. Arabmda Bose 17 

(1929) AIR 1929 Rang. 115 (V 16) = 

ILR 7 Rang. 20. Mandaley Muni- 
cipal Committee v. Maung It 34 

(1909) 13 CaL W N 116=4 Ind. 

Cas. 332. Municipal Corpn. of 
Pabna v. Jogendra Naraln Raikut 14 
C R. As Nos. 547 to 549 or 1966:— 

V. S Parikh, for Applicant; G. N. 
Desai. Govt Pleader, for Opponent No. I; 

J. It Thakore. Advocate General with 
Suresh A Shah, for Opponent No. 2. 

C. R A 662/67: 

J M Thakore. Advocate General with 
Suresh A Shah, for Applicant G. N. 
Desai. Govt Pleader, for Opponent No. 1; 

K. C. Vakharia. for Opponent No. 2. 

C. R. A 663/67: 

J M Thakore. Advocate General with 
Suresh A Shah, for Applicant; G. N, 
Desai. Govt Pleader, for Opponent No. Ij 
A J. Pandya, for Opponent No. 2. 

C. R. A 664/67: 

J M Thakore, Advocate General with 
Suresh A Shah, for Applicant G. N. 
Desai. Govt Pleader, for Opponent No. L 
C R As Nos 665/67 and 277/67:— 

J M. Thakore. Advocate General with 
Suresh A Shah, for Applicant G. N. 
Desai. Govt Pleader, for Opponent No. i; 
S. S. Shevade, for Opponent No 2. 

SIIELAT. J.; — This group of eight 
revision applications raises a common 
question as to whether the Gujarat 
Housing Board established under the 
Gujarat Housing Board Act 1961 which 
is said to be a local authority contem- 
plated in Section 3. sub-section (3) of the 
said Act becomes a necessary or proper 
party so called under the provisions con- 
tained in O. X of the Civil Procedure 
Code, by reason or their being directed 
to appear and adduce evidence, if any, 
under Section 50. sub-section (2) of the 
Land Acquisition Act 1894, hereinafter 
to be referred to as "the Act”, as amend- 
ed by Act XX of 1965 by the Gujarat 
State, in the land acquisition proceedings 
taken out by the Local Government for 
the benefit of the Housing Board. In the 
event of our finding that the Gujarat 
Housing Board 13 not a party either 
necessary or proper in the proceedings 
under the Act. we are required to consi- 
der as to the meaning given to the words 
"to appear and adduce evidence, if any” 
so as to include the right of audience as 
also to cross-examine the claimant’s wit- 
nesses eta, in the matter. 

2-5. x x x x 
6. The Gujarat Housing Board is con- 
stituted under the provisions contained 
in Gujarat Housing Board Act 1961 and 
as contemplated in sub-section (3) of 
Section 3 thereof. It shall be deemed to 
be a local authority for the purposes of 
the Act as also for the relevant Land 
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Acquisition Law. It is common ground 
that this Board is interested in the land 
acquisition proceedings as the compensa- 
tion amount is to come from its funds 
for the acquisition of those lands and 
since it is a Local Authority as required 
in Section 50 (2) of the Land Acquisition 
Act, (hereinafter to be referred to as “the 
Act”) it has a right to appear and adduce 
evidence for the purpose of determining 
the amount of compensation- We may set 
out Section 50 of the Act It runs thus: — 

"50. (1) Where the provisions of this 

Act are put in force for the purpose of 
acquiring land at the cost of any fund 
controlled or managed by a local autho- 
rity or of any Company, the charges of 
and incidental to such acquisition shall 
be defrayed from or by such fund or 
Company. 

(2) In any proceeding held before a 
Collector or Court in such cases the local 
authority or Company concerned may 

appear and adduce evidence for the pur- 
pose of determining the amount of com- 
pensation; 

Provided that no such local authority 
of Company shall be entitled to demand 
a reference under Section 18.” 

Sub-section (2) of Section 50 of the Act, 
however, has come to be amended by 
Gujarat Act No. XX of 1965 of the Land 
Acquisition (Gujarat Unification and 

Amendment) Act, 1963. By reason of 

Section 23 thereof, in Section 50 of the 
principal Act in sub-section (2) for the 
words "may appear and adduce evidence” 
the words "shall be called upon to appear 
and adduce evidence, if any” shall be 
substituted. In other words, by reason of 
this amendment the duty is cast on the 
Collector or the Court as the case may 
be, to call upon any such local authority 
or Company concerned to appear and 

adduce evidence, if any, for the purpose 
of determining the amount of compensa- 
tion, instead of a mere right given to 
it under the principal Act to appear and 
adduce evidence for the said purpose. 
This amended provision has come in 
force with effect from 9th July. 1965. The 
Gujarat Housing Board thereupon filed 
applications in the various Compensation 
Cases pending before the City Civil Court, 
Ahmedabad, for being joined as party to 
the proceedings, and that has raised a 
question whether such a right given to 
it under Section 50, sub-section (2) of the 
Act requires the Court to join it as a 
party to the proceeding having all the 
rights that a party, to a suit or a legal 
proceeding can claim- In other words, 
the Housing Board by reason of its being 
a Local Authority (acquiring body of the 
lands in question) as contemplated in 
Section 50(1) of the Act becomes a neces- 
sary or proper party in these cases for 
the purpose of determination of the com- 
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pensation. Much though the applications 
are made by the, Gujarat Housing Board 
under the provisions contained in O. I, 
R. 10 of the Civil Procedure Code, the 
claim is made by reason of Section 50(2) 
as amended, inasmuch as it requires the 
Court to call upon the Board to appear 
and adduce evidence, if any, in the pro- 
ceeding. In other words, it is said that 
it has been made obligatory on the Court 
to issue notice in that regard to the Board 
and that is as good as a notice to the 
interested parties in the proceedings. 
When that is so, there is no reason to 
treat it as a body appearing as something 
other than a party to the proceeding. Be- 
sides, except that it has no right to de- 
mand a reference as provided in S. 50(2) 
proviso, it has all the rights of a party 
in any such legal proceeding. It should, 
therefore, be joined as a party in all 
those Compensation Cases. The conten- 
tion on the other hand is that such a 
Body, much though the funds for the 
acquisition of the land come from it, it 
does not become the party to the proceed- 
ings in any manner, as it is given a limit- 
ed right to appear and adduce evidence, 
if any, for the only purpose of determin- 
ing the amount of compensation Besides, 
it was said that if it was intended to be 
joined as a party to the proceeding, it 
must have been shown to be a 'person 
interested’ as defined in Section 3(b) of 
the Act, and the very fact that it has not 
been so shown, and on the other hand 
when it has been specifically denied the 
right to demand even reference under 
Section 18 of the Act, the Board is not 
given any such status as that of a party 
to the proceeding so as to have all the 
rights of a party or person interested in 
the same. In fact, he is represented for all 
purposes by the Local Govt through 
Collector which puts the proceedings in 
motion for acquisition of the property 
and it is only the Collector who has been 
recognised as a party to the proceedings, 
as also for purposes of appeal or so, and 
no other under the Act. The Board, hav- 
ing some interest in meeting the claim of 
compensation is. however, allowed an 
access to the proceeding so as to be able 
to place before the Collector or the Court 
its evidence in that regard which Collec- 
tor may not be able to do so. In other 
words, it was urged that he cannot be 
treated as a party to the proceeding so 
as to entitle it to get all the rights of a 
party in any legal proceeding. 

7. Before considering this question, as 
raised before us, it is essential to point 
out by a reference to Section 53 which 
says that: 

"save in so far as they may be incon- 
sistent with anything contained in this 
Act, the provisions of the Code of Civil 
Procedure shall apply to all proceedings 
before the Court under Ibis Act.” 
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iln other words, where there is a provision 
'under Section 50(2) of the Act Itself, the 
provisions of O. L R. 10 of the Civil Pro- 
cedure Code may not be available as 
sought to be Invoked by the Board in the 
Court below. When such a specific provi- 
sion has been there for the advantage of 
any such local authority or Company 
having a right to be before the Court in 
any such proceeding, we think the Board 
could not invoke the aid of provisions 
contained in O. I. R. 10 of the Civil Pro- 
cedure Code which relates to joinder of 
proper parties to the suit 

8. Even if the provisions contained In 
the Civil Procedure Code were available 
to the Board, O. LB. 3 of the Civil Pro- 
cedure Code would not apply to call such 
Local Authority as a necessary party to 
the proceeding for the reason that only 
those persons can be Joined as defen- 
dants against whom any right to relief in 
respect of or arising out of the same act 
or transaction or series of acts or trans- 
actions Is alleged to exist, whether Joint- 
ly, severally or in the alternative, where, 
If separate suits were brought against 
such persons, any common question of 
law or fact would arise. There 13 no right 
to relief against this Board under the AcL 
The compensation has to be paid by the 
Collector — ■ and the land acquired has to 
be taken possession of also by Collector. 
The award has to be passed against the 
Collector and In no case against any such 
acquiring body. Similarly the Board can 
hardly be called a proper party as con- 
templated in O. L R. 10 of the Civil Pro- 
cedure Code. This provision entitles the 
Court to strike out or Join any person as 
plaintiff or defendant If it thought that 
the name of any such person ought to 
have been joined or whose presence be- 
fore the Court was considered necessary 
in order to enable the Court effectually 
and completely to adjudicate upon and 
settle all the questions Involved in the 
same. The same considerations would also 
arise and since no award can be passed 
against it or that it would not be entitled 
to file an appeal against any such award 
under the Act, it would not be even a 
proper party without whose being on 
record. Court cannot decide the matter 
completely. The Board has been given 
merely a right to adduce evidence In sup- 
port of the Collector who represents the 
State which acquires the property for the 
local authority. In our view, therefore, 
even if Provisions of Civil Procedure 
Code were to apply and the application 
be so made, we think that the Board Is 
neither a necessary nor a proper party to 
the proceeding as a party defendant in 
any suit A party Is and has to be one 
against whom there exists any relief and 
that the Court can grant it so that it can 
challenge It even in appeal, like any other 
party in a suit or a legal proceeding. 


9. We would now consider the argu- 
ments advanced before us and find out 
by reference to the provisions of the Act 
as to what is intended by giving such a 
right to the Board under Section 50(2) 
of the Act as amended by Gujarat State. 

10. Now, as already pointed out here- 
above, by reason of sub-section (2) of 
Section 50 of the Act, any such Local 
Authority or the Company, as the case 
may be. does get a right to appear and 
adduce evidence for the purpose of deter- 
mining the amount of compensation both 
before the Collector as also before the 
Court in any such proceeding under the 
Act. His right to appear, therefore, com- 
mences with the inquiry that the Collec- 
tor i3 reauired to hold for making an 
award under Section 11 of the Act Since 
that right to appear is merely In relation 
to and for the purpose of determining 
the amount of compensation, the Collector 
is not required to issue any notice to him 
before he reaches that stage, as in that 
inquiry he may have to consider other 
mattera relating to the land of the claim- 
ant In respect of the land to he acquired 
by the Govt, at the instance of sucn 
Local Authority or the Company. But 
such a local authority is entitled to a 
notice to appear and adduce evidence, if 
any. in respect of the compensation for 
the land acquired that may be fixed by 
the Collector. In an award to he made by 
the Collector under Section 11 of the Act, 
he has to set out his decisions with regard 
to the true area of the land, the compen- 
sation which In his opinion, should be 
allowed for the land, and the apportion- 
ment thereof to be made among all the 
persons known or believed to be interest- 
ed In the land, of whom, or of whose 
cl aims , he has Information, whether or 
not they have respectively appeared be- 
fore him. Then comes Section 12 under 
which such an award shall be filed in the 
Collector’s office and It shall be final and 
conclusive evidence, as between the Col- 
lector and the persons Interested, whether 
they have respectively appeared before 
the Collector or not. of the true area and 
value of the land, and the apportionment 
of the compensation among the persons 
interested. The Collector has to give im- 
mediate notice of his award to such of 
the persons interested as are not present 
Personally or by their representatives 
when the award I 3 made. It would appear 
therefrom that the "persons Interested" 
before him are no other than those con- 
templated under Section 3(b) of the Act 
which defines the expression "persons 
interested”. That includes ' all persons 
claiming an interest in compensation to 
be made on account of the acquisition of 
the land under this AcL It becomes, 
therefore, plain that the persons interest- 
ed referred to so far in the award that 
may be passed by the Collector, would 
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be those persons claiming interest in 
compensation which may be made on 
account of their land having been acquir- 
ed by the Government. They are thus 
no others than the claimants in respect 
of the compensation amount meaning 
thereby the persons who are either 
owners or having any interest in the land 
acquired for which they can claim com- 
pensation or a share therein. Thus that 
expression does not contemplate any such 
local authority for whose benefit land 
is acquired and from whom the compen- 
sation is to coma At that stage the Govt 
becomes a party proposing the amount 
of compensation to be made to those per- 
sons having interest in land and that 
creates a liability on the Govt so much 
so that the award under Section 11 of the 
Act binds it Even the Govt, has no right 
to demand a reference against that award 
of the Local Authority or the Collector 
as the case may be. Thus so far there is 
no voice given to the Local Authority 
except having a right to appear and 
adduce evidence for showing that the 
compensation claimed was not proper or 
that it should be fixed at a particular rate 
on the basis of evidence led by it, 

11. If we now turn to Section 18 of the 
Act, it appears dear that a reference to 
the Court against any such award can 
only be made by any person interested, 
and that too who has not accepted that 
award. As provided therein, he has to 
make a written application to the Collec- 
tor stating his objection, if any. to the 
measurement of the land, the amount of 
the compensation or as to apportionment 
of the compensation among the persons 
interested. It is worth noting at this stage 
that the Local Authority or the Company 
as the case may be. is not given anv right 
to demand a reference under Section 18 
In view of a clear Proviso to Section 50 
of the Act In other words, just as Collec- 
tor is bound by the award, the Local 
Authority for whom the State Govern- 
ment has chosen to acauire the land is 
also bound by it. They have no right to 
have the compensation in anv manner 
reduced once it is given by an award 
under Section 11 of the Act. The refer- 
ence. therefore, is intended for the benefit 
of those persons interested in the compen- 
sation made in the award on account of 
acquisition of their land or any rights 
therein. In the reference that the Collec- 
tor is required to make under Section 19 
of the Act, he has to set out: — 

(a) the situation and the extent of the 
land etc., 

(b) the names of the persons whom he 
has reason to think interested in such 
land, 

(c) the amount awarded for damages 
and paid or tendered under Sections 5 
and 17, or either of them, and the amount 


of compensation awarded under Sec- 
tion 11, and 

(d) if the objection be to the amount 
of the compensation, the grounds on 
which the amount of compensation was 
determined. 

Then comes Section 20 which provides 
for service of notice. On receipt of any 
such reference made by the Collector 
under Sections 18 and 19 of the Act, the 
Court shall cause a notice, specifying the 
day on which the Court will proceed to 
determine the objection, and directing 
their appearance before the Court on that 
day, to be served on certain persons set 
out therein. Those persons are (a) the 
applicant Le., the person at whose in- 
stance the reference is made by the Col- 
lector. (b) all persons interested in the 
objection, except such (if any) of them as 
have consented without protest to receive 
payment o! the compensation awarded, 
and (c) if the objection is in regard to the 
area of the land or to the amount of the 
compensation, the Collector. It is from the 
reference made by the Collector that the 
Court has to find out the persons who are 
parties to the proceeding before him. 
There is no other person contemplated in 
Section 20 of the Act on whom any such 
notice is required to be served, /is we 
said above, the Local Authority is not a 
person interested as could come under 
Section 3(b) of the Act and where the 
question involved in the reference is 
amount of compensation or area, the Col- 
lector and that way a representative of 
Local Government which acquires the 
land is required to be a party to the pro- 
ceeding. In fact, we find nowhere any 
term — such a party — to the proceeding 
used, and all that they refer to are per- 
sons interested in the compensation or 
where there arise questions of compensa- 
tion or area of the land, the Collector has 
to be before the Court in that proceeding. 
They can be styled as parties of which 
claimant can well be characterised as it 
were a plaintiff — and the Collector - a 
defendant in a suit. The Collector repre- 
sents all the interests viz. of the State as 
also for any such acquiring body with 
whose funds and for whose benefit any 
land is acquired. 

12. Examining the scheme of the Act 
further, if we refer to Section 26 of the 
Act. it provides for making the Award by 
the Judge specifying the amount award- 
ed under clause first of sub-section (1) of 
Section 23, and also the amounts (if any) 
respectively awarded under each of the 
other clauses of the same sub-section, to- 
gether with the grounds of awarding each 
of the said amounts. Sub-section (2) 
of Section 26 says that every Such award 
shall be deemed to be a decree and the 
statement of the grounds of every such 
award a judgment within the meaning of 
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Section 2, clause (21. and Section 2, 
Clause (9). respectively, of the Code of 
Civil Procedure. 1908. Thus, this Award 
refers to the amount awarded by the 
Court In favour of the claimant or a per- 
son at whose instance a reference- for an 
additional claim etc., is made That claim- 
ant becomes a decree-holder, if more 
amount is awarded, and the party which 
has to pay is the Collector representing 
the Local Government Section 27 relates 
to an order to be passed in respect or costs 
While passing any such award and as to 
by what persons and tn what proportion 
such costs are to be paid Sub-section (2) 
thereof says that when the order ot the 
Collector is not upheld, the costs shall 
ordinarily be paid by the Collector, unless 
the Court shall be ot opinion that the 
c laim of the applicant was eo extravagent 
or that he was so negbgent In putting his 
case before the Collector that some 
deduction from his costs should be made 
or that he should pay a part of the Col- 
lector’s costs. Section 28 then says that ir 
the sum which. In the opinion of the 
Court, the Collector ought to have award- 
ed as compensation is in excess of the 
sum which the Collector did award as 
compensation, the award of the Court 
may direct that the Collector shall pay 
interest on such excess at the rate ol six 
per centum per annum from the date on 
Which he took possession of the land to 
the date of payment of such excess into 
Court In other words, the effect of all 
these provisions is that the Court recog- 
nises only the Collector as a party against 
whom any such award has to be passed 
Neither the Company nor any Local 
Authority as contemplated in Section 50 
of the Act comes in the picture or is re- 
cognised as a party against whom any 
such orders can be passed while making 
any award either by the Collector under 
Section II or by the Court under Sec- 
tion 26 of the Act. After leaving some 
sections which deal with apportionment of 
compensation, there comes Section 3i 
which provides that the Collector, on 
making an award under Section 11, shall 
tender payment of the compensation 
awarded by him to the persons interested 
entitled thereto according to the award, 
and shall pay It to them unless prevented 
by some one or more of the contingencies 
mentioned in the next sub-section Sec- 
tion 34 then says that when the amount 
of such compensation Is not paid or de- 
posited on or before taking possession 
of the land, the Collector shall pay the 
amount awarded with interest thereon 
at the rate of six per centum per annum 
from the time of so taking possession 
until It shall have been so paid or depo- 
sited. It may be stated here that it is the 
Collector who is entitled to take posses- 
sion of the land after the award Is made 
under Section 11 and the land shall there- 


upon vest absolutely In the Government 
as contemplated under Section 16 of the 
Ad It is by virtue of an agreement be- 
tween the Local Authority such as the 
Housing Board In this case, and the Gov- 
ernment that on being satisfied about the 
requirements of any such corporate body 
that it would initiate the enquiry towards 
the acquisition of any such lands. AU 
that can come in Chapter VTI of the Act 
and it is thereafter under Section 50 that 
such L<ocal Authority or Company for 
whom any such land is acquired 
is given a right to appear and 
adduce evidence for the purpose 
of determining the amount of com- 
pensation We may at this stage refer to 
Section 54 which provides for appeals 
in proceedings before Court and there 
also no other person except the persons 
interested as we pointed out hereabov* 
or the Collector as the case may be. would 
become entitled to file appeal against the 
Award passed under Section 26 of the 
Act by any Court It would, thus, appear 
that at no stage down from the time 
when the proceedings are initiated, till 
the stage of appeal, any such Local 
Authority such as the one in these cases 
comes in as a party to the proceedings so 
as to enable any Court to pass any orders 
against it 

13. With such a scheme of the Act be- 
fore us. and keeping in mind even the 
general principles referred to in O. J of 
the Civil Procedure Code relating to 
parties — - either necessary or proper — to 
any such or a legal proceeding, we think 
that a Local Authority or Company os the 
case may be. has no status of a party as 
such, for it has no right to demand a re- 
ference. and against whom no award 
having the force of a decree can be passed.' 
In other words, even if it is on record by 
reason of its being given a right to appear 
and adduce evidence, in regard to the 
compensation, no order either for pay- 
ment or for costs can be passed against 
it by the Court. Nor has it been given 
even a right to appeal against the Award ( 
of the Court. A necessary or a proper 
party is one against whom there is any 
relief claimed, or that his presence is eo 
essential to enable the Court to effective- 
ly decide any such claim. It must be such 
a party who if dissatisfied can well be 
entitled to a right of appeal against any , 
such decision- No such right is at all given 
to it much less contemplated In the pro- 
visions of the Act. That right is given to 
the Govt, through its representative the 
Collector and to no other. The mere fact, 
therefore, that it is allowed a right to 
appear and adduce evidence would not 
make it a party to the proceeding as such 
unless these rights are given to it by the 
statute. Thus, the scheme of the Act 
tends to indicate clearly that such a Local 
Authority or the Company aa the case 
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may be. contemplated under Section 50 
of the Act should be given an opportunity 
to meet any claim of compensation made 
by the persons interested in the land 
acquired by the Govt, giving it a proper 
intimation to appear and adduce evidence 
if any. in relation to the question of the 
amount of compensation. It can help the 
party-Govt. — • in reducing its burden 
in that direction — and more so. as the 
party reauired to pay may ' well take all 
care to see that adequate evidence is pro- 
cured and placed before the Land Acqui- 
sition Officer or the Court so that an ade- 
quate and reasonable compensation may 
have to be paid. But in no case, it would 
mean that by having to issue any such 
notice under Section 50(2) of the Act as 
amended by Gujarat State, it changes its 
character, and makes it a party to the 
proceeding giving all the rights of a party 
to any legal proceeding in law. In our 
view, it is a limited right given to it under 
Section 50(2) and that too for a limited 
purpose, and in no case, it can be joined 
or added as a party-defendant, either be- 
cause it is a necessary or a proper party 
as understood in relation to a legal pro- 
ceeding. 

14. Mr. Parikh has in this connection 
invited a reference to two decisions. The 
first is a decision in the case of Municipal 
Corporation. Pabna v. Jogendra Narain 
Raikut, (1909) 13 CaL W. N. 116. The 
facts were that certain lands were 
acquired by the Government for a Muni- 
cipal market in Raghabpur, in the town 
of Pabna, at the instance of the Pabna 
Municipality. Claims for compensation 
were preferred by six sets of , claimants. 
After the award was given by the Land 
Acquisition Deputy Collector under Sec- 
tion 11 of the Act, the claimants applied 
for references under Sea 18 of the Act 
to the Court of the District Judge of 
Pabna. In those references the Secretary 
of State for India in Council was not 
made a party to the proceedings. In appeal 
before the High Court, it was held that 
a company or corporation for whose 
benefit any land may be acquired by the 
Collector is not a necessary party in a 
land acquisition proceeding and S. 50 of 
the Land Acquisition Act allows such com- 
pany or corporation to appear simply, for 
the purpose of watching the proceedings 
or assisting the Secretary of State. It was 
further held that such a company or cor- 
poration has no power to ask for a refer- 
ence under Section 18 of the Act and that 
it has no right to appeal against the 
decree made upon a reference. The pro- 
ceedings, however, came to be set aside 
and the matter was remanded as the 
Secretary of State for India in Council 
was not made a party to the same. An 
emphasis was laid by Mr. Parikh, the 
learned advocate for some of the claim- 
ants in revision applications before us. 


that the only right that is given to any 
such Company or Local Authority under 
Section 50, sub-section (2) of the Act was 
to appear and adduce evidence for the 
purpose of determining the amount of 
compensation and that was in the nature 
of an advantage to a party simply for the 
purpose of watching the proceedings or 
Existing the Secretary of State now the 
State and no more. While we do agree 
with the decision that such a Company or 
Corporation is in no wav a necessary or 
proper party in the proceedings and that 
the only necessary or proper party would 
be the Govt, or the Collector in sudh a 
case, we are unable to go to the length 
of agreeing with the decision when it says 
that the Local Authority or the Company 
as the case may be, is put in the nat ure 
of an additional party simply for the pur- 
pose of watching the proceedings or as- 
sisting the Secretary of State. It appears 
that the effect of the words "may appear 
and adduce evidence for the purpose of 
determining the amount of compensation” 
has not been considered. In our view. It 
involves something more than mere 
watching of the proceedings or assisting 
the Secretary of State or the Collector 
as the case may be, in such proceedings. 
Another decision referred to by him is 
the case of Corporation of the City of 
Nagpur v. Narendrakumar Motilal, AIR 
1959 Bom. 297. In the proceedings before 
the Land Acquisition Officer, the Corpo- 
ration of the City of Nagpur for which 
the land was sought to be acquired, was 
permitted to intervene under the provi- 
sions of Section 50(2) for the purpose of 
determining the amount of compensa- 
tion. The Corporation was dissatisfied 
with the award made by the Land Acqui- 
sition Officer and had applied under Sec- 
tion 18 of the Act to the Land Acquisition 
Officer to make a reference to the Civil 
Court That application was rejected in 
limine upon the ground that the applicant 
Corporation was not a person interested 
in the compensation within the meaning 
of Section 18 and was therefore not en- 
titled to move an application for making 
a reference. The matter was taken to the 
High Court and after considering the 
scheme of the Act it was held that in . 
every case of acquisition, it is only the 
Local Government that can acquire land 
and for every acquisition, compensation 
has to be paid. A perusal of Part V of the 
Act indicates that the duty to pay com- 
pensation is solely that of the Local Gov- 
ernment. Therefore, in the entire proceed- 
ings from the time of the issue of the 
notification under Section 6 till the pay- 
ment of compensation, the parties inte- 
rested in the acquisition are in law the 
owner of the property and Government 
who acquires the property. Then it has 
been observed that no doubt Government 
acquires property on behalf of an indlvl- 
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dual company or statutory Corporation, 
but having regard to the scheme of the 
Act it does not appear that these parties 
can become parties to the proceedings 
except to the limited extent indicated in 
Sec. 50(2) of the Land Acquisition Act 
Going further it has been observed that 
the only parties who may be so to be 
interested in the payment of compensa- 
tion are the Government which, alone can 
legally acquire the land, and of course 
the owner whose land is being acquired. 
It further held that Section 50(2) cannot 
be construed to enlarge the right of the 
Local Authority or Corporation beyond 
the right expressly mentioned therein, 
namely, to appear and adduce evidence 
for the purpose of determining the com- 
pensation, The Local Authority or Com- 
pany do not by virtue of that right be- 
come parties to the acquisition proceed- 
ings. Later on, the words "claiming an 
interest in compensation" in Section 3(b) 
of the Act were held to be limited to the 
person who pays the compensation under 
the Act, namely, the Government, and In 
any event, it cannot include within that 
expression the person for whom, the ac- 
quisition is being made. In the case of 
Mandalay Municipal Committee v. Maung 
It, AIR 1929 Rang. 115, the expression 
"persons interested" In sub-section (b) of 
Section 4 of the Act came to be explain- 
ed as meaning persons interested by 
reason of their interest In the land 
acquired as owners, tenants and the like, 
and not persons interested as acquiring 
the land through the Secretary of State. 
Such a person is not entitled to separate 
notice under Section 20 though he has 
the right to appear and adduce evidence 
under Section 50(2) of the Act. The same 
view appears to have been taken In the 
case of State of Orissa v. Amarendra Pra- 
tap Singh, AIR 1967 Orissa 180. As ob- 
served in that case, Sections 3(b), 18. 20, 
21 and 50 make it clear that a company or 
a local __ authority for whose benefit the 
acquisition is made is not entitled to 
demand a reference under Sec. 18 and 
is not a necessary party to such proceed- 
ings though it can in any proceeding be- 
fore the Collector or the Court appear 
and adduce evidence for the purpose of 
determining the amount of compensation. 
It also follows that It has no right to file 
any appeal against the judgment of the 
Court. It would thus appear that having 
regard to the definition of the expression 
"persons interested" in Section 3(b) and 
taking into account the scheme of the 
Act as a whole, much though the funds 
for acquisition of the land were to be paid 
by them, they cannot be said to be 
persons interested as to claim any right 
to have a reference made or to have any 
appeal filed against any such award pass- 
ed by the Court They axe not recognis- 


ed under the Act S3 parties to the pro- 
ceedings. 

15. It Was, however, pointed out by 
the learned Advocate General appealing 
for the Gujarat Housing Board that these 
decisions were prior to the amendment 
that came to be effected by Act 20 of 1965 
which provides or casts a duty on the 
Court to Issue notice on such Local Au- 
thority or the Company as the case may 
he, to appear and adduce evidence. If any, 
in regard to the determination of the 
amount of compensation under Section 
50(2) of the Act According to him, once 
the duty is cast on Collector or the Court 
to direct notice to be issued to appear, 
even for a limited purpose, he is before 
the Court, a party and more eo when he 
Is given a right to adduce evidence. He 
urged that the effective meaning should 
be given to those words used in Section 
50(2) in such a manner as to meet the in- 
tention of the Legislature, that except 
that it cannot demand a reference as for- 
bidden by the Proviso to Section 50 of 
the Act, for all other purposes he Is a 
party to the proceeding and should be 
treated as such. Now it is true that by 
reason of the amendment to Section 50(2) 
of the Act, a duty is cast on the Collector 
or the Court to issue a notice, but in our 
view, it has made no difference in the 
substantial part of the section and In fact 
that has remained the same. Before 
amendment, it had a right to appear and 
adduce evidence and it depended upon it 
to so appear, if it chose. That discretion 
has remained the same: The difference 
now is that a notice is Issued to him in 
regard to^the matter to be heard which 
before the amendment, it had itself to 
remain on the look out if it so desired 
to appear. It is in our view an intima- 
tion sent to it so as to avail of the op- 
portunity given to it to help the Collec- 
tor by adducing its own evidence relating 
to the determination of the compensation 
for the land. In our view, the right has 
remained the same, and by reason of any 
euch notice given to it, it is in no way 
enlarged as is sought to be claimed viz. 
of being treated as a party to the proceed- 
ing. 

16. 'We do, however, feel that the 
words "appear and adduce evidence. U 
any,” in any such proceeding even though 
for a limited purpose viz. in regard to 
the question of compensation, should be 
given an effective meaning and that it 
cannot be allowed to remain or leave it as 
an illusory right to any such local autho- 
rity or the company as the case may be, 
by saying that It has merely a right to 
watch or assist the Collector In the pro- 
ceeding. The learned Advocate General 
urged that the words "appear and adduce 
evidence” have to be given full meaning 
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so such so that the expression "adduce 
evidence” would be included -with- 
in the meaning of the term "pleading” 
as used in the provisions of the 
Civil Procedure Code, As to the expres- 
sion "appear”, it was pointed out that in 
respect of Local Authority there was no 
question of any physical appearance of 
any such Board and that appearance was 
to be by some authorized person on its 
behalf. Now it cannot adduce evidence, 
without appearing, and therefore, as pro- 
vided therein such a Local Authority be- 
comes entitled to appear through its re- 
presentative and that the appearance is ob- 
viously intended for the purpose of meet- 
ing the case in regard to compensation 
for the land acquired, to be determined 
in the case.' Thus it can appear even 
through an advocate or any authorised 
agent for the purpose of adducing evi- 
dence. This right of adducing evidence 
may well be treated as a part of pleading 
as pointed out by a reference to the ob- 
servation made in a decision in the case 
of Aswin Shambhuprasad Patel v. Na- 
tional Reyon Corporation Ltd., 57 Bom 
LR 209= (AIR 1955 Bom 262), Those ob- 
servations are:— 

"The contention put forward by Mr. 
Bengeri before me is that "pleading” is 
included in the expression "appearance, 
application or act in or to any Court’’. In 
my opinion it is clear that "pleading” 
would not be included in any of these ex- 
pressions. The right of audience in Court, 
the right to address the Court, the right 
to examine and cross-examine witnesses, 
are all parts of pleading with which Order 
Iff does not deal at alL” 

While therefore the expression "appear” 
may not include a claim for pleading, the 
"right to adduce evidence, if any,” would 
certainly be included in the term "plead- 
ing” and therefore such a right would in- 
clude a right to examine and cross-exa- 
mine witnesses. In our view, the expres- 
sion "adduce” used therein appears to 
have wider meaning and not merely con- 
fined to leading its own evidence. Thus 
a right of appearance is for the purpose 
of adducing evidence, and that evidence 
must necessarily include a right to bring 
before the Court every type of relevant 
evidence, inclusive of bringing on record 
the same through cross-examination of 
the claimant’s witnesses in the case.. In 
Prem’s Judicial Dictionary at page 79, the 
term "adduce” has been explained as 
meaning "to bring forward proofs or 
evidence in support of some statement or 
proposition already made.” The right to 
give evidence is in relation to an inquiry 
for determining compensation, and . any 
evidence led by the Board would be of 
hardly any effective use unless it is also 
allowed to challenge the evidence led by 
the claimant by being allowed to cross- 


examine his witnesses in the case. It 
can then meet the evidence of the claim- 
ant, both oral or documentary, and un- 
less that right is included in any such 
right of merely examining or leading 
evidence by the Local Authority, it would 
not be enough or proper. That right, 
in our opinion, is impliedly there once it 
is given a right to appear and adduce 
evidence. It would include demolition of 
evidence led by the claimant and that 
can be done also in cross-examination. 
Not to give such a meaning to those 
words, would make the right if not entire- 
ly illusory or ineffective, highly unsatis- 
factory so much so that it may not be as 
effective a right given to it for the pur- 
pose intended thereby. That appears to 
he the only way of maMng those expres- 
sions effective in meaning intended to be 
given by Section 50 (2) of the Act. But 
that right cannot further stand enlarged 
to an extent as to be styled as a party to 
the proceeding so as to have full rights 
of a party in any such legal proceeding. 
It is difficult to say that for that purpose 
it can be called a party as understood in 
law and all that therefore, we may say 
is that while it is entitled to be on record 
and for the purpose mentioned in Sec- 
tion 50 (2), it has a right to appear and 
adduce evidence, if any, as explained 
above. It gets no other right under Sec- 
tion 50 (2) of the Act. It was urged by 
Mr. Desai, the learned Government 
Pleader appearing for the State, that with 
the direction to issue notice to the ac- 
quiring body, it has to be taken that it 
was a notice issued for appearing in the 
matter for all purposes as would be 
issued to the claimant and the Collector 
under Section 20 of the Act. Besides, it 
was said that the Lagislature added or 
amended those words in Section 50 (2) as 
it related to the Local Authority or 
Company referred to in Section 50 of the 
Act, and that otherwise it would have 
been required to add words to that effect 
both in Section 9 and Section 20 of the 
Act the former touching the proceedings 
before the Land Acquisition Officer and 
the latter before the Court. Now it is 
true that the Courts below have taken the 
view that Section 20 would have been so 
amended, but that does not determine the 
question. The provisions of the Act have 
to be read as a whole and it would not 
make any difference, if any such provi- 
sion were dear enough to give the indica- 
tion that it was to be a notice as contem- 
plated in Section 20 viz. as if to a party 
to the proceeding. But proviso to Section 
50 does not give him a right to demand a 
reference. As already pointed out here- 
above, the Local Authority or the Company 
contemplated in Section 50(1) of the Act, 
does not become a party against whom an 
award could be passed, or even give it a 
right of appeal under the Act. Besides, It 
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Is allowed to appear only for a limited 
purpose of adducing evidence and that too 
for only the determination of the amount 
of compensation to be passed for the land 
acquired bv the Government for it, 

17. An attempt was, however, made to 
take into account the objects and reasons 
given in the Bill No Xllf of 1663 pub- 
lished In the Guiarat Government Gaz- 
ette of 7th March 1963 in so far as the 
amendment to S 61) (2) of the Act is con- 
cerned. The reasons given for that amend- 
ment in clause 23 thereof are as unden 
"In the case of acquisition of land for 
company etc., the company ultimately 
pays for the acquisition of the land. It 
is, therefore, fair and equitable that the 
company should be joined as a party In 
the proceedings because mere right to lead 
evidence as provided in the existing Sec- 
tion 50 is not enough This clause there- 
fore provides for an amendment to Sec- 
tion 50 to achieve the object.*’ 

II this clause were to be read for enabl- 
ing the Court to give proper meaning to 
Section 50(2) or the Act as amended. It 
can be said that the intention was to Join 
the Load. Authority or the Company, as 
the case may be, as a party to the pro- 
ceedings. as in its opinon. a mere right to 
lead evidence as provided in the existing 
Section 50 of the Act was not enough. It 
was. however, pointed out by a reference 
to the decision In the case of Aswlni 
Kumar Ghose v. Arabindo Bose. AIR 1952 
SC 3C9 where it was held that the etate- 
ment of obiecto and reasons appended 
to the Bill should be ruled out as an aid 
to the construction of a Statute The re- 
levant observations are as under. — 

"The Statement of Objects and Reasons, 
seeks only to explain what reasons induc- 
ed the mover to introduce the bill in the 
House and what objects he sought to 
achieve. But those objects and reasons may 
or may not correspond to the objective 
which the majority of members had In 
view when they passed it into law. The 
Bill may have undergone radical changes 
during its passage through the House or 
Houses, and there is no guarantee that 
the reasons which led to its introduction 
and the objects thereby sought to be 
achieved have remained the same through- 
out till the Bill emerges from the House 
as an Act of the Legislature, for they do 
not form part of the Bill and are not voted 
upon by the members. The statement of 
Objects and Reasons appended to the Bill 
should be ruled out as an aid to the con- 
struction of a statute.” 

This proposition has not been challenged 
by the learned Advocate General though 
no doubt he invited reference to two other 
decisions of the Supreme Court In this 
regard. The first as the decision in the 
case of S. C. Prashar. Income-tax Officer 
v. Vasantsen Bwarkadas. (1964) 1 SCR 29 


at p, 54“ (AIR 1963 SC 135G at p 1367) 
some observations made by the Court 
were referred to: 

"But the Statement of Objects and 
Reasons can be referred to for the pur- 
pose of ascertaining the circumstances 
which led to the legislation In order to 
find out what was the mischief which the 
legislation aimed at/* 

Another decision is in the case of A.Than- 
gal Kuniu Musaliar v M. Venldtachalam 
Potti. (1955 j 2 SCR 1196 - (AIR 1956 SC 
2461 The observations referred to are 
at page 1237 (of SCR) *** at p. 265 (of AIR). 
They are as under:— 

*'It has been said that although the 
statement or the objects and reasons 
appended to a bill is not admissible as an 
aid to the construction of the Act as pass- 
ed see Aswim Kumar Ghose’s case 1953 
SCR 1 - AIR 1952 SC 369. yet it may bo 
referred to only for the limited purpose of 
ascertaining the conditions prevailing at 
the tune which necessitated the making of 
the law (see Subodh Gooal Bose’s case. 
(1954 1 SCR 587 at page 628 - (AIR 1954 
SC 92 at pages 104. 105).”) 

It follows therefrom that the objects and 
reasons appended to the Bill cannot be 
made use of when the construction of any 
provision in the statute is to be made, 
though no doubt they mav be looked Into 
for the purpose of finding out the mis- 
chief aimed at. Now it is clear that the 
amended part of Section 50(2) of the Act 
is neither ambiguous nor is such as would 
require us to look into the circumstances 
then prevailing which necessitated the 
amendment. In our view, while constru- 
ing the effect of the amended provision, 
no such reference is called lor and we 
cannot look into the same to say that 
thereby it was intended to allow the Local 
Authority or the Company as a party In a 
legal proceeding We have considered 
the effpet of this part of Section 50(2) after 
taking into consideration the scheme of 
the Act and the relevant provisions nega- 
tiving any such effect being given to the 
same as urged before us. It is equally 
clear to us that the amended provision 
contained in Section 50(2) of the Act does 
not alter the position as it stood before 
except in the sense that the Collector or 
the Court, as the case may be. is required 
to give an intimation to any such Local 
authority or the Company for appear- 
ance and adducing evidence, if any. In 
respect of the determination of the ques- 
tion of the amount of compensation for 
the land acquired However, in our view 
the proper order that should have' been 
passed was to allow it to be on record of 
the case, so as to enable it to appear and 
adduce evidence, if any, for the limited 
purpose contemplated under Section 50(21 
of the Act. Besides, in our view these 
words " appear and adduce evidence, if 
any,” used in Section 50(2} of the Act 
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have to be given effective and proper 
meaning so as to entitle it to cross-examine 
the witnesses examined by the claim- 
ant and also adduce its own evidence in 
respect of the determination of the ques- 
tion of the amount of compensation for 
the lands acquired. That would further 
entitle it to be heard by the Collector or 
the Court even though the Collector has 
all the rights of being a party to the pro- 
ceeding. 

18. In the result, therefore, the orders 
passed in Revision Applications Nos. 277, 
662. 663. 664 and 665 of 1967 shall be set 
aside and we direct that the applicant 
In each of these applications shall be 
allowed to be on record of the case though 
not as a party-defendant to the proceeding 
as the Collector in the case. The appli- 
cant shall be allowed to appear for adduc- 
ing its evidence in the case as contemplat- 
ed in Section 50(2) of the Act so much so 
as to enable it to cross-examine also the 
witnesses examined by the claimant and 
also advance arguments in the manner for 
that limited purpose. 

19. Similar orders are passed in the 
other Revision Applications Nos. 547, 
548 & 549 of 1966, and that way the 
orders passed by the Court below shall 
6tand so modified 

20. In the circumstances, we make no 
order as to costs in all the applications. 

Order accordingly. 


AIR 1970 GUJARAT 91 (V 57 C 14) 

N. G. SHELAT AND B. R. SOMPURA, JJ. 

Collector, Baroda and another. Appel- 
lants v. Haridas Maganlal Parikh and 
others, Respondents. 

A. F. O. D. No. 30 of 1964, D /- 26-7-1968, 
against order of Joint Civil J., Senior 
Division, Baroda in Land Reference No. 1 
of 1961. 

Land Acquisition Act (1894), Ss. 23 and 
4 — Market value of land — Determina- 
tion — Evidence — Acquired land agri- 
cultural — Agreement for sale of same 
land entered into about three months prior 
to notification under S. 4 — Evidentiary 
value — Purchaser and purpose of pur- 
chase hona fide — Such agreement though 
does not create "interest in property” as 
required by S. 54, Transfer of Property 
Act, is still best evidence — Under such 
agreement price fixed at Rs. 51,000 but 
earnest money only at Rs. 2000 — Agree- 
ment also stipulating nine months, with 
provision for extension for six months 
more for vacation of land after payment 
of price — Yet such agreement reflects 
market value of that land as on date of 
notification under S. 4 — (Transfer of Pro- 
perty Act (1882), S. 54). 
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Where the land acquired is agricultu- 
ral and an agreement for sale of the same 
land has been entered into about three 
months prior to the notification under 
S. 4 of the Land Acquisition Act, and the 
purchaser and the purpose of the pur- 
chase are bona fide, such an agreement, 
despite the fact that it does not create 
interest in the property as contemplated 
by Section 54, Transfer of Property Act, 
is the best evidence for dete rmining the 
market value of. the land for purposes of 
Section 23. Though under such agree- 
ment the price is fixed at Rs. 51000 but 
the earnest money only at Rs. 2000 and 
nine months with provision for extension 
for six months more is also stipulated for 
vacation of the land after the payment 
of the price, it still reflects the market 
value of that land as on the date of the' 
notification under Section 4. 

(Paras 6 and 8) 

The best method of determination of 
the true market price of a land under 
Section 23 (1) is to base it on instances 
of sale of the same land or a portion of it 
and all that is then required is that it 
should have taken place by about the 
same time or within a reasonable time 
before the notification is issued under 
Section 4. The next best method is to 
look for other instances comparable in 
time and quality. Further, while making 
such determination, the potential value 
of the land has to be taken into conside- 
ration but where the market value is to 
be determined on the basis of the sale 
instances in the nearby locality, such 
potential value should not be separately 
assessed. The test is a test of sale in 
market and that will necessarily require 
a willing seller and a prudent purchaser. 

(Para 3) 

An agreement of sale no doubt is not 
a. sale itself. It does not in fact create 
interest in the property as contemplated 
under Section 54, Transfer of Property 
Act. On that account alone, it cannot be 
eliminated from being considered as a 
relevant and good piece of evidence for 
determining the market value of a land 
if it is established that it was a bona fide 
transaction between a willing purchaser 
and a willing vendor. (Para 5) 

When the acquired Land is vast agri- 
cultural property and an agreement to 
sell it for housing purposes, stipulates 
nine months with provision for exten- 
sion for six months more for vacating it 
after payment of the price, such stipula- 
tion is perfectly natural and quite neces- 
sary in such transactions involving large 
property. There is nothing unusual in 
it The period provided in that agree- 
ment cannot affect the fixing of the price 
of the property when that agreement 
took place or even within such a short 
period as nine months. While such an 
agreement of sale, not shown, to .be 
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speculative or imprudent In which event 
It may not be treated as bona fide, may 
not stand on the same footing as a sale 
transferring the right to the property. It 
can be said to be indicative of and in 
reality reflecting the price of that pro- 
perty as on the date, on which it has 
been entered into. (Para 7) 

Thus, where such an agreement is In 
respect of the same land as that acquir- 
ed and It had been entered into only three 
months prior to the date of the notifica- 
tion under Section 4. it can serve as a 
very good piece of evidence for determin- 
ing the market price of that land. When 
the property remains only with the 
vendor during the period stipulated In 
that agreement, the price of Rs. 51.000 
fixed under it cannot be taken in any 
way less having regard to that period. 
In such a case, the amount of Rs. 2000 
fixed as deposit also cannot be said to be 
far less since much depends upon that 
land agreed to be sold for housing pur- 
poses, being turned into non-agricultural 
use which also requires to be permitted 
by the Revenue and Town Pla nn ing au- 
thorities. Therefore, in such a case the 
market value of that land as on the date 
of the notification under S. 4 is as given 
in that agreement. AIR 1968 Guj 5 and 
ILR (1966) Guj 1006 and AIR 1967 SC 465. 
Foil; (1908) 10 Bom LR 907, Ret 

(Para 8) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 Guj 5 (V 55). 

Ambalal Mansukhram v. AddL 
Special Land Acquisition Officer 3 

(1967) AIR 1967 SC 465 (V 54) «- 
(1967) 1 SCR 489. Raghubans 
Narain Singh v. Uttar Pradesh 
Govt 3. 5 

(1966) ILR (1966) Guj 1006, Land 
Acquisition Officer, Surat v, 

Dali ch and Virchand Shroff 3 

U908) 10 Bom LR 907. Govt of 
Bombay v. Merwanji Muncherjl 5 

G. N. Desat Govt Pleader, for Appel- 
lants; S. B. Majmudar, for Respondents. 

JUDGMENT: The land bearing S. No. 70 
admeasuring 3 vfghas 1 vasa (1 acre 32 
gunthas) situated in the limits of the yil- 
lage of Jetalpur in Baroda Taluka belong- 
ing to the respondents came to be acquir- 
ed by the Government for the purpose of 
construction of houses for the members 
of the staff of the Electridtv Board, at 
Baroda. In pursuance of a notification issu- 
ed on 11-4-60 under. S. 4 of the Land Ac- 
quisition Act hereinafter to be referred 
to as “the Act’. Jetalpur village adjoins 
the Alkapuri area of Baroda City. The 
owners of that land claimed Rs. 98,010 
by way of compensation under Section 23 
of the Act before the Special Land Ac- 
quisition Officer, who awarded in all 
Rs. 9.995-80 nP. Inclusive of solatium at 
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the rate of 15 per cent on the amount of 
compensation. It was valued at the rate 
of Rs. 4800 per one acre of land. Feeling 
dissatisfied with that award, a reference 
was made under Section 18 of the Act by 
the Land Acquisition Officer at their ins- 
tance in tiie Court of the District Judge 
at Baroda. The claim made therein was 
at the rate of 10 annas per one square foot 
of land Le^ at the rate of Rs. 27,225 per 
one acre of land. That claim together 
with other claims made by them came to 
be allowed by the Joint Civil Judge (S. D.) 
Baroda who heard the reference. The 
opponents were thereby directed to pay 
Rs. 48, 655-20 np. and the costs of the re- 
ference to the claimants with interest at 
4 per cent on the above amount from the 
date of possession to that of payment. 
Feeling dissatisfied with that order passed 
on 25th February 1963 by Mr. N. J. Patel, 
Joint Civil Judge (Senior Divirion), 
Baroda, the opponents have come in ap- 
peal before this Court. 

2. The map Ex. 44 shows the situation 
of S. No. 70 as also other survey numbers 
situated in the Race Course Circle and 
round about the same. This S. No. 70 la 
situated in the Race Course Circle and 
that Race Course Circle is outside the 
municipal limits of Baroda, though 
no doubt it adjoins the municipal 
limits. In other words, the circular 
Race Course Road i3 the end of 
the municipal limits of Baroda. It 
further appears that a road coming from 
the Baroda Railway Station Joins the Race 
Course Road at a point opposite to 
S. Nos. 70 and 74. S. No. 74 belongs to 
Government and the passage for S. Nq, 70 
appears to be passing through that land 
for going on to the road to the east. It 
appears further clear from the evidence 
on record that at the time of the acquisi- 
tion of the land, there were existing 
'TOttena ■safin ta MErhpoA Co-opt* 

rative Housing Society, Mian Co-operative 
Housing Society, Gautamnagar Housing 
Society and Sarabhal Co-operative Hous- 
ing Society round about and in the vici- 
nity of that area. At a distance of about 100 
feet from the land under acquisition there 
was the State Transport Workshop. Sara- 
bhal Chemical Works, as the evidence 
discloses, is at a distance of about a fur- 
long or so from the land under acquisi- 
tion. There were some other factories 
though no doubt at some distance from 
the acquired land in that area. The land 
Under acquisition was an agricultural land 
and it was not converted for non-agricul- 
tural use so far. While the area within 
the municipal limits had much developed, 
this part of the area where the land under 
acquisition is situated though not develop- 
ed so much, it can be said to be haring 
a building potentiality for the reason that 
it was situated in a fairly good and deve- 
loped area. 
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2- A. The claimants based the claim 
for compensation for the land under acqui- 
sition on two grounds. The first was on 
the basis of the said land agreed to be 
purchased by some persons on behalf of 
Vijayanagar Co-operative Housing Society 
for a sum of Rupees 51,001 under 
an agreement of sale at Ex. 41 
dated 2nd January 1960. Accord- 
ing to the claimants, that was the best 
piece of evidence — it being in respect 
of the same land and by about the same 
time when the notification under Section 
4 came to be issued for the acquisition of 
that land. They also relied upon certain 
instances of sale having taken place in 
respect of lands or plots in the nearby 
localities by about the same time so as to 
show that the land under acquisition was 
worth at any rate 10 annas per square 
foot of land. The trial Court accepted the 
price for which that land was agreed to 
be sold to Vijaynagar Co-operative Hous- 
ing Society in the month of January 1960 
and awarded compensation on that basis. 
That has been, however, challenged by 
the learned Govt. Pleader. According to 
him, the situation of the land under ac- 
quisition can be said to be not such as to 
entitle the claimants to claim compensa- 
tion at the rate they have asked for. Ac- 
cording to him, this land was an agricul- 
tural land and was not even converted 
for the non-agricultural use by obtaining 
necessary permission from the Collector 
as required under the provisions of the 
Land Revenue Coda He further contend- 
ed that it was not within the municipal 
limits and cannot be said to be a land in 
a developed area, for, the real develop- 
ment had taken place within the munici- 
pal limits of Baroda and not so much be- 
yond those limits viz. in the village where 
the land under acquisition is situated. He 
also pointed out that the land was al- 
most blocked on all sides and for going 
on to the road in the east, there is merely 
a foot-track passing through S. No. 74 as 
would appear from the map Ex. 40 in the 
case. It cannot, therefore, be said to be 
Just abutting on the road on that side. On 
that basis, an attempt was made to refer 
to various other instances of sale of lands 
Sn the nearbv locality and have the same 
compared with the land under acquisition 
for ascertaining the market value of the 
land. With regard to the agreement of 
sale as per Ex. 41 in respect of this land 
and two other lands S. Nos. 41/1 and 41/2 
belonging to the claimants themselves, it 
was urged that it can hardly be said to 
be a real instance of sale so as to serve 
a good and correct guide for ascertaining 
the market value of the land. According 
to him, it is difficult to call it a genuine 
transaction between a willing vendor and 
a -mining vendee and even if it was found 
to be a bona fide transaction between two 
m illin g persons, having regard to certain 


terms set out therein, it cannot be said 
that the price mentioned therein correctly 
reflects the market price of the land 
under acquisition by about that time. 

3. Now before we consider the argu- 
ments advanced by the learned advocates 
appearing for the parties, we would refer 
to a decision in the case of Ambalal 
Mansukhram Joshi v. AddL Special Land 
Acquisition Officer, AIR 1968 Guj 5 where 
it was observed that the best method of 
determination of the true market price 
of a plot of land is to base it on instances 
of sale of the same land or a portion of 
it at about the same time. The next best 
method is to look for other instances 
comparable in time and quality. Almost 
the same view has been expressed by this 
Court in the case of Land Acquisition 
Officer, Surat v. Dalichand Virchand Shroff, 
reported in ILR (1966) Guj 1006. There- 
in it is observed as under: — 

"Ordinarily a sale instance of the very 
land which is acquired would afford the 
best guidance for assessing the value of 
the acquired land, if the sale has taken 
place within a reasonable time from the 
date of the notification under Section. 4 
of the Act and there is no evidence of 
any rise or fall in the prices during the 
interval. When the evidence for ascertain- 
ing the market value of the acquired pro- 
perty consists of the price paid or realis- 
ed in respect of a part of the same land 
then it must be first established that it 
was a bona fide transaction and second- 
ly that the transaction had taken place 
within a reasonable time before the noti- 
fication under Section 4 of the Act.’’ 

In other words, it follows that of the 
comparable instances both in point of time 
as also its quality which would help the 
Court in ascertaining the market value 
of the land under Section 23 (1) of the 
Act, the sale instance, if any, of that 
very land or a portion of that land which 
is acquired would afford the best guid- 
ance and all that is then required is, that 
it should have taken place by about the 
same time or within a reasonable time 
before the notification is issued under 
Section 4 of the Act. The agreement of 
sale Ex. 41, as already stated hereabove, 
is in respect of lands including S. No. 70 
L e., the land under acquisition. It is 
dated 2-1-60. The market price was to 
be determined as on 11-4-60 Le., within 
so short a period as of about 3 months or 
so. Thus, if such an instance as per 
Ex. 41 is found to be a bona fide transac- 
tion intended to lead to a sale of that 
property, it would certainly serve as the 
best piece of evidence to the exclusion 
of any other piece of evidence in the 
circumstances of the case. Another point 
which requires to be mentioned is that 
while determining the market value of 
the land, as observed in ILR (1966) Guj 
1006 referred to above, the poten- 
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tial value of the land has to be 
taken into consideration, but where 
the market value is to be deter- 
mined on the basis of the sale instances 
of properties in the nearby locality, the 
potential value of the land should not be 
separately assessed because the prices evi- 
denced by the sale Instances cover the 
Potential value. The test is a test of sale 
jin market and that would necessarily re- 
quire a willing seller and a prudent pur- 
chaser. We may as well refer to the ob- 
servations made by the Supreme Court In 
the ease of Raghubans Natain Singh v. 
Uttar Pradesh Govt, AIR 1067 SC 465 to 
which our attention was Invited by Mr. 
Majmudar. the learned advocate for the 
respondents, that market value on the 
basis of which compensation is payable 
under S. 23 of the Act means the price 
that a willing purchaser would pay to a 
willing seller for a property having due 
regard to its existing condition, with all 
its existing advantages, and its potential 
possibilities when laid out in its most 
advantageous manner excluding any 
advantages due to the carrying out of the 
scheme for the purposes for which the 
property is compulsorily acquired.” It 
was on that basis that the Supreme Court 
ruled out the contention raised on behalf 
of the appellant that the High Court’s 
judgment suffered from an infirmity in 
that it failed to take into account the 
potential value of the land as a building 
Site in view of the evidence as to the 
town’s recent development In other 
words, when the market value of the land 
has to be ascertained on the basis of 6ome 
such instances of sale, either in respect 
of the acquired property or any portion 
thereof, or in respect of properties In the 
near by vicinity, all those considerations 
having been covered thereunder, they 
need not require to be assessed separate- 
ly. If. therefore, the determination of 
the price of the land under acquisition 
has to be on any such instances of sale, 
the other considerations which were 
raised by either side before us, viz., 
about the land being better situated and 
that again in a developed locality, or 
about the same suffering from certain 
disadvantages as pointed out by the 
learned Govt. Pleader viz., about the area 
not so far developed or about the same 
being an agricultural land till that date, 
lose their importance. 

4. With these hrpad principles before 
us, we have to consider the agreement of 
sale as per Ex. 41 dated 2-1-60. A faint 
attempt was made to suggest that the 
transaction cannot be easily said to be a 
genuine or a bona fide one. He pointed 
out that though the entire property was 
sold for such a large amount, the earnest 
money paid by the purchasers was far 
too small viz., Rs. 2000 only and that the 
evidence about the claimants haring 
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received that amount was even shaky. 
It was, besides, said that It was not In 
fact a sale as such under a - registered 
sale-deed which can validly pass title 
to the property comprised thereunder. 
Then it was alternatively urged that even 
if such an agreement of sale were taken 
into account for ascertaining the market 
value of the land under acquisition, some 
of the terms set out therein were such by 
reason of which it would not be possible 
to call such a transaction an instance of 
sale which should serve a good and con- 
clusive guide for fixing the market value 
of the land under acquisition. Those two 
circumstances were that while vendors 
bound themselves to part with the land 
on receipt of the consideration set out 
therein, there was no corresponding 
liability on the vendees to purchase the 
same. As stated therein, it was optional 
for them to purchase if they so desired 
and that the only penalty that they had to 
pay was the forfeiture of the amount of 
earnest money of Rs. 2000/- paid to the 
vendors. The vendors were, thus, not In 
a position to enforce the contract against 
them. The other factor on which the 
learned Govt Pleader placed considerable 
stress was that a period of nine months 
was fixed for vacating the land on pay- 
ment of the amount and that again a 
further period of six months would have 
to be extended, if necessary. Thus, the 
transaction according to him. was covering 
a price not actually as it stood on the date 
of the transaction viz. in January 1960 
but it covered the longer period of about 
15 months and that, therefore, the market 
price cannot be ascertained on the basis 
of any such agreement of sale as it stood 
on 2-1-1960. 

5. We have, therefore, first to find 
out as to whether such an agreement of 
sale can be treated as a relevant and good 
piece of evidence justifying the Court to 
take into account for the ascertainment of 
the market value of the land comprised 
thereunder and later on acquired by the 
Government An agreement of sale no 
doubt is not a sale Itself. It does not In 
fact create interest in the • property as 
contemplated under Section 54 of the 
Transfer of Property Act On that ac- 
count alone, it cannot be eliminated from 
being considered as a relevant and good 
piece of evidence if it is established that 
it was a bona fide transaction between a 
willing purchaser and a willing vendor. In 
fact in this respect Mr Majmudar Invited 
a reference to a decision of the Supreme 
Court in AIR 1967 S. C. 465 (Supra), 
where even an offer made by a person for 
the purchase of any property and though 
not accepted, was treated to be a relevant 
piece of evidence, and if that evidence is 
accepted as reliable, it can well serve as 
a good piece of evidence for determining 
the market value on that basis. In that 
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case, the claimant led the evidence of one 
Zaidi a Deputy Collector who had just 
retired and who prior to his retirement 
had written two letters to the claimant 
dated Oct. 14, 1945 and Nov. 20, 1945 
expressing his desire to purchase the land 
in question with a view to build a resi- 
dential house for himself so that he could 
live therein after his retirement. In those 
letters he had offered Rs 18,000/-, but 
that oSer was not accepted by the claim- 
ant (appellant) as he demanded Rupees 
24.000/- as price of the land This part of 
the evidence was accepted by the learned 
Disk Judge and. in his view, the offer con- 
veyed by Zaidi was genuine and bona fide 
and that on that basis he valued the land 
at Rs. 18.000/-. The matter was taken to 
the High Court at Alllahabad which took 
a different view and in respect of that part 
of the evidence it was observed that it 
cannot afford a true test about the value 
of the property. The other instances of 
sale of the nearby locality were then con- 
sidered and the final order was passed. 
The appellant claimant preferred an ap- 
peal to the Supreme Court against that 
decision and there while dealing with 
that part of the evidence about an offer 
made by witness Zaidi for the purchase 
of that property sought to be relied upon, 
their Lordships of the Supreme Court 
observed thus: 

"The evidence of witness Zaidi being 
the evidence of an offer made by him can- 
not of course be equated in importance 
with the evidence of proper specimen 
sales of properties in the neighbourhood. 
Obviously an offer does not come within 
the category of sales and purchases but 
nonetheless if a person who had made an 
offer himself gives evidence such evidence 
is relevant in that it is evidence that in 
his opinion that land was of a certain 
value. But the evidence that the owner 
refused an offer so made amounts to this 
only that in his opinion his land was worth 
more than the figure of value named or 
that the offer was for some other reason 
such that he was not willing to accept”. 
Going further, it was observed that "it 
has also been held that an agreement to 
sell is a relevant matter and can be used 
in relation to fixing the value of the ac- 
quired land. (cf. Governor General in 
Council v. Ghiasuddin. (1929) 30 Pun LR 
212) (sic.)” Then the Supreme Court con- 
sidered the effect of the evidence relat- 
ing to witness Zaidi’s oSer it being 
in the nature of an offer not similar to 
an offer made by an irresponsible bro- 
ker as commented in the case of Govt, of 
Bombay v. Merwanji Muncherji, (1903) 10 
Bom LR 907. That part of the evidence 
was accepted by the Supreme Court and 
it upheld the view of the District Judge 
as against that of the High Court in that 
case. The valuation made by the District 
Court on that evidence, as observed by the 
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Supreme Court, rested on a better foot- 
ing in the circumstances of the case and 
ought to have . been accepted by the High 
Court This decision, therefore, not only 
recognises any such evidence of an offer 
for purchasing any property under acqui- 
sition prior to the.date of notification issu- 
ed for the same by the Government but 
that even such evidence can serve as a 
good piece of evidence which can be acted 
upon in the circumstances of the case. It 
also appears that an agreement to sell in 
respect of any such property would be a 
relevant matter and can be used in rela- 
tion to fixing the market value of the 
land. Such an agreement to sell stands 
on a stronger and better footing than what 
a onesided offer can help in determining 
the price of the land under acquisition. 
The agreement of sale is a bilateral con- 
tract enforceable in law. The vendor 
agrees to sell the property and the 
purchaser agrees to purchase the same 
as per the conditions set out in 
the agreement. There is an agree- 
ment of price in respect of the property 
comprised thereunder. What remains to 
be done is to have a deed passed in res- 
pect of the said property as per the terms 
or conditions set out in that agreement. In 
our view, therefore, such an agreement 
of sale, apart from the same being perfect- 
ly a relevant piece of evidence, can also 
be a basis for fixing the market value of 
the land under acquisition provided of 
course it is found to be a bona fide trans- 
action between a willing or a prudent 
purchaser and a willing vendor. 

6. Of the claimants, one of the claim- 
ants has been examined at Ex. 39 and 
he has referred to the transaction enter- 
ed into. The purchasers were the chief 
organizers of the proposed Vijaynagar 
Co-operative Housing Society. Of these 
three persons one Sudhakar J. Mehta has 
been examined at Ex. 53 in the case. If 
we turn to the evidence of Sudhakar 
Mehta, it appears that he was serving as 
the General Manager in the Sarabhal 
Chemicals since last 13 years or so. As 
we said above. Sarabhai Chemicals has 
been at a distance of about a furlong or 
so from the land under acquisition. In 
fact all the Sarabhai Group factories have 
been situated in that locality and there 
are some Housing Colonies nearby. He 
has then said that he, one Vithalbhai Shah 
and Ratilal Raval had proposed- to have a 
housing society. They had selected the 
lands bearing survey Nos. 70. 41/1 & 41/2 
belonging to the claimants for the purpose 
of putting houses for the members of that 
society. Those lands were selected by 
them because they were near the place 
where they were working. He has then 
stated that Rs. 2000 were paid by way of 
earnest money and the agreement of sale 
as per Ex 41 was executed by them. His 
evidence also shows that as soon as they 
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came to learn about those lands having 
been notified for acquisition for the Guja- 
rat Electricity Board, they moved in the 
matter by saying that they had already 
purchased the same for the construction of 
houses for persons working in that area 
and that they should not acquire the same. 
Since nothing came out, they were then 
required to cancel the agreement on 19- 
6-60 and obtained back the amount of 
Rs. 2000 paid by them by way of earnest 
money. From this evidence read with 
that of the claimant at Ex. 39, it appears 
abundantly clear that these lands were 
agreed to be purchased for genuine and 
bona fide purpose. It was not a transac- 
tion between one individual or the other 
out to enter into speculative market as we 
come across some irresponsible brokers 
entering into agreement for the purchase 
of lands in the hope of rising prices of 
lands in the near future. This was a 
transaction on behalf of members of a co- 
operative society of whom one was the 
General Manager of Sarabhai Chemicals. 
The purpose was, as we said above, for 
the construction of houses for the mem- 
bers of that society and more particular- 
ly in the Interest of those who were 
working in that factory area nearby. 
Thus, the purchasers were. In our view, 
bona fide purchasers. The purpose for 
the purchase of those lands was again a 
genuine purpose. Not a single question 
has been put to this witness whereby any 
suggestion has been made about the 
(doubtful character of purpose or about 
their having not been bona fide purchasers 
In respect of these lands. In fact, they 
made an attempt to see that the lands 
remained with them and the acquisition 
was dropped. It was only when that 
could not happen that they had to cancel 
the same and Eet back the amount. In 
this connection, it is worth noting that 
there is nothing to show much les3 to 
suggest even In a remote manner that 
they, knew of any such impending 
acquisition by about the time when they 
entered into the transaction with the 
owners of this property. There Is no 
suggestion made in the cross-examination 
of Sudhakar about the transaction being 
of a speculative or collusive character. 
Nor is any suggestion made about their 
having not paid any amount by way of 
earnest money to them. It may be worth 
noting that later on the Government did 
not acquire the two other lands S. Nos. 41/1 
and 41/2 which were adjacent to S. No. 70 
and these persons who later on formed 
another society viz., Gautamnagar Hous- 
ing Society purchased those two lands by 
even giving a somewhat higher price than 
What they had agreed to pay for the 
same under the agreement of sale. That 
strengthens the conclusion that we have 
reached about their bona fide desire of 
going for such lands for the purpose of 


construction of houses for the members i 
of such a society. It is no doubt true, as) 
pointed out by Mr. Desal, the learned) 
Government Pleader, that the claimant 
Haridas Ex. 39 has admitted about his 
having not credited the sum of Rs. 2000 
In his account books. He has also admitt- 
ed about his having not mentioned about 
the Banakhat In the claim petition. He 
has, however, averred about his having 
received a sum of Rs. 2000 from the orga- 
nizers of the society at the time when the 
agreement of sale had taken place and 
there is hardly any good ground to reject 
his evidence particularly when it find3 
support from Shri Sudhakar Mehta Ex. 
53 in tiie case. The writing Itself refers 
to the same. The mere fact that he bad 
not credited the sum In his account books 
does not justify us to hold that no such 
amount was received and that the transac- 
tion was sham. As to his having not men- 
tioned about the Banakhat in the claim 
petition, he has explained the same hy 
saying that he had already Intimated that 
fact earlier to the Land Acquisition Offi- 
cer. In fact an attempt was made to see 
that the lands were not acquired parti- 
cularly when they were agreed to be sold 
to a Housing Society. We do not think 
that this evidence read with that of Sudha- 
kar at Ex. 53 can justify us to say In -any 
way about the transaction being sham or 
that it was not bona fide. The learned 
Judge has believed that evidence and we 
think quite rightly. 

7. The contention of the learned Govt 
Pleader then was that even if such a 
transaction was a genuine one, having re- 
gard to certain conditions set out In the 
agreement it cannot be treated as a good 
and conclusive piece of evidence for the 
ascertainment of the market value of the 
land under acquisition. According to him, 
having regard to the conditions set out in 
the agreement the risk of the purchasers 
was in respect of a mere loss of 
Rupees 2000 in case they were not 
to purchase the property even after 
the period of about 15th months, 
and that there was no right given to the 
vendors to enforce the specific perform- 
ance of the contract against the pur- 
chasers. Their right was only to forfeit 
the amount of Rs. 2000 which was given 
to them by way of earnest money. That 
anpears to be no doubt true. But we have 
to take into account the nature of the 
transaction and the character of the pro- 
perty as it then stood. As we said above. 
It was an agricultural land. It was not 
so far converted into the use for non- 
agricultural purpose. Now as set out in 
the agreement, that was required to be 
done. Then they had to obtain the neces- 
sary permission or sanction from the 
revenue authorities as also the Town 
Planning authorities before using the same 
for housi n g purposes. Even the title to 
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the property would have to be cleared 
before sale-deed could be executed. Now 
all these things were required to be done 
by the purchasers obviously with the full 
co-operation and help of the vendors. 
All that would take necessarily some time 
and it was from , that point of view that 
they had fixed a period of nine months 
within which all those requirements were 
to be carried out. If any more time was 
needed, it was to be extended by six 
months more. This provision for the 
period was perfectly natural and quite 
necessary in such transactions involving 
large property. There is nothing unusual 
therein. The period provided in the 
agreement cannot affect the fixing of the 
price of the property when it took place 
or even within such a short period of 
nine months. Thereafter it has been pro- 
vided that if after all that has been done 
they did not purchase the same, the 
vendors had a right to forfeit the amount 
of earnest money, and if on the other 
hand, the vendors failed to pass a register- 
ed sale-deed on payment of full considera- 
tion and after having carried out the 
conditions set out in the agreement, they 
were entitled to have it enforced by hav- 
ing recourse to any remedy in accordance 
with law. Now this shows the extent of 
their readiness and willingness to pay 
the balance of the amount and take over 
the property. The purchasers could have 
easily asked for the lands on payment of 
the amount even within a short period of 
a few days or a month or so if all those 
requirements could be carried out within 
that period. There was nothing to pre- 
vent them from claiming so. If they did 
not, the vendors were entitled to forfeit 
Rs. 2000 the earnest money paid to them. 
The vendors may have felt such a bargain 
a proper one, for they may well hope 
that they can get purchasers for such a 
price or more later on and in fact, as the 
evidence shows, these very people pur- 
chased the two other lands out of this 
agreement later on at a higher rate, after 
they were dropped from acquisition by 
the Government. What mattered was the 
agreement between the parties and it is 
nowhere shown that it was a speculative 
or imprudent transaction which in that 
event may not be treated as a bona fide 
transaction. While, therefore, such an 
agreement of sale may not stand on the 
same footing as a sale transaction trans- 
ferring right to the property, it can be 
said to be indicative of and in reality 
reflecting the price of the property as on 
that date viz. in January 1960 or there- 
about. 

8. In our view, therefore, since it was 
in respect of the same land bearing S. No. 
70 under acquisition and it took place 
only three months before the date of the 
notification issued under Section 4 of the 
Act for acquisition of that land, it can 
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serve as a very good piece of evidence 
for determining the market price of the 
land under acquisition. The price can- 
not be taken in any way less having re- 
gard to the period fixed for the reason 
that the property remained with the ven- 
dors during that period. The amount of 
Rs. 2000 as deposit cannot also be said to 
be far less for much depended upon the 
lands being turned into non-agricultural 
use and again required to be permitted 
by the Revenue and Town Planning au- 
thorities. We are satisfied that the mar- 
ket value of the land as it stood as on 
the date when the notification was pub- 
lished under Section 4 was as given in 
the agreement of sale. That has been ac- 
cepted by the learned Judge below and 
we agree with him. 

9. In the view that we have taken in 
agreement with the learned trial Judge, 
it is unnecessary to go into other inst- 
ances of sale and evidence in the case. In 
the result, therefore, the order passed by 
the learned Civil Judge is proper and 
calls for no interference whatsoever. 

10. The appeal is dismissed. The ap- 
pellant shall pay the costs of the respon- 
dents and bear his own 

Appeal dismissed. 
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Criminal Appeals Nos. 486 and 555 of 
1966, D /- 9-9-1968, from judgment of 
Special Judge,. Surendranagar, in Special 
Case No. 2 of 1966. 


(A) Penal Code (1860), Sections 161, 
21 (9) and 21 (12) (before amendment in 
1964) — Senior Lecturer of a Government 
College — Appointment by University 
as an Examiner — Acceptance of bribe 
for giving more marks to a candidate — 
Accused not guilty either under Section 
161 Penal Code or under Section 
5(l)(d) of Prevention of Corruption Act — 
(Civil Services — Bombay Civil Services 
Conduct and Discipline Rules, Rule 21 — 
Lecturer of a Government College — 
University appointing him as an examiner 
— Government, held, could have no 
control over him as an examiner ■ — F act 
that disciplinary action could be taken 
for his conduct as an examiner, no cri- 
terion) — (Civil P. C. ( 1908 ), Preamble — 
Interpretation of Statutes — Ambiguous 
provision of law — Interpreted m fav- 
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out of subject) — (Words and Phrases — 
'Otherwise’ — 'Officer’ — Meaning) — 
(Prevention of Corruption Act (1947), 
S. 5 (1) (d)). 

The accused, a senior Lecturer in a 
Government college was appointed by the 
University as an examiner in Physics 
practical examination at another college 
Centre. It was not suggested that the ap- 
pointment was because he was a lecturer 
in a Government college. It appeared 
that he. while he was such an examiner, 
received Rs. 500 as bribe for giving more 
marks to one of the students who sat for 
the examination. 

Held, the accused could not be convict- 
ed either under Section 161 of Penal 
Code or under Section 5 (1) (d) of the 
Prevention of Corruption Act. (Para 36) 
The ingredients of Section 161, Penal 
Code are that the accused should be a 
public servant and secondly, that the act 
which is a reward or favour was in the 
matter of doing any official act or done In 
the exercise of official functions. Though 
he was a public servant in the sense that 
he was in the Government service as a 
senior Lecturer in a Government college, 
the bribe in this case was obtained not 
in connection with any official act or in 
connection with exercise of his official 
functions as such servant but in connec- 
tion with his work as an Examiner of the 
University. As such Examiner he was not 
a public servant because he was appoint- 
ed as such Examiner independently of 
his being Government servant in a Gov- 
ernment college and was being paid by 
the University fees for the work done for 
that University. (Paras 34 and 36) 
Neither CL (9) nor CL (12) of Sec- 
tion 21 of Penal Code which, among other 
clauses, denotes as to who are public offi- 
cers within the meaning of that expres- 
sion in the Code, could also be of no 
assistance to the prosecution. For Cl. (9) 
to apply, the person should be an officer 
in the service or pay of the Government 
or remunerated by fees or commission 
for the performance of any public duty 
and from this portion of the clause read 
in conjunction with the last portion of 
it. it is evident that such pay, -remunera- 
tion or commission . must come from the 
Government. This is implied in the con- 
text and the words immediately preced- 
ing supply^ "the context when they refer 
to Government as the paying authority. 
Any other interpretation would widen the 
scope of the last part of the ninth clause 
to absurd limits. The context supplies 
another indication also in the words 
"every officer” which means that the per- 
son. receiving the fee etc., from the Gov- 
ernment must hold some office, no matter 
/it is humble or an exalted one. (Para 34) 
'/ The context of the clause as it stood 
before amendment in 1964 as a whole 
indicates that the connection, with the 


Government Is necessary either in res- 
pect of the payment of the remuneration 
or in respect of the performance of a 
public duty. Together with the rule of 
construction that where an equivocal 
word or ambiguous sentence leaves a rea- 
sonable doubt of its meaning which the 
canons of Interpretation fail to solve, the 
benefit of the doubt should be given to 
the subject and against the legislature 
which had Jf ailed to explain itself. It must 
be held that Cl. (9) as it stood then did not 
attract the current case. The rule of con- 
struction above stated has greater force In 
respect of laws Imposing criminal liability. 

(Para 34) 

Clause (12) of Section 21 of Penal Code 
could not also be applied for the reason, 
firstly that the accused was not an officer 
in the service of the University and sec- 
ondly, even if it should be assumed to be 
a local authority, the accused could not 
be treated as being in its service, which 
implies existence of a relationship of 
master and servant There was no such 
relationship between the accused and the 
University. (Para 35) 

It was argued that since under R. 21 
of the Bombay Civil Services Conduct 
and Discipline Rules, a Government 
servant could not without previous per- 
mission of the Government, engage in any 
work while on duty or on leave other than 
his public duties, he must be held to be a 
Government servant even when he was 
an Examiner. The argument was rejected 
on the ground that from what was con- 
tained In the above Rule, It did not follow 
that even as an Examiner he continued to 
be under control of the Government. 
Whether In respect of misconduct in that 
work the Government could Institute a 
departmental proceeding against him was 
also held not materiaL (Para 36) 

. Under Section 5 (1) (d) of the' Preven- 
tion of Corruption Act, two elements are 
to be satisfied.'- (i) the public servant 
should obtain for himself or for any 
other person any valuable thing or 
pecuniary advantage and (ii) he must 
have done so by corrupt or illegal means 
or by otherwise abusing his position as 
public servant. In this case, though the 
acceptance of the amount could be said 
to be corrupt or illegal, it was not In 
abuse of his position as a public servant. 
At the most it could be an abuse of hi3 
position as an examiner of the Univer- 
sity. It could not be argued that the re- 
auirement as to abuse of position as a 
public servant is attached to the employ- 
ment of means indicated by the expres- 
sion 'otherwise’ and not means which 
are corrupt or illegaL so that it was suffi- 
cient under Section 5 ( 1 ) (d) if the receipt 
of the valuable thing or pecuniary advan- 
tage was corrupt or illegaL and that It 
was not further necessary that it should 
be in abuse of his position as a public 
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servant. The word 'otherwise’ was link- 
ed with the words 'corrupt or illegal’ and 
could not go with the words “abusing his 
position”. The word “otherwise” should 
mean 'by other like means’ and it was in 
that sense that the expression must be 
interpreted. Further, the word 'by’ 
before the word 'otherwise’ indicated the 
manner of obtaining the bribe. So, the 
expression 'abusing his position’ must go 
with both. The above construction would 
also be consistent with the scheme of the 
section. (Para 39) 

The guiding factor for the construction 
of a clause of this nature is the language 
used, language being construed according 
to fair commonsense, keeping in mind 
the object of the legislature. The con- 
struction placed must be such as pro- 
motes and not defeats the object of the 
Act. The object of the Act is to prevent and 
deal with corruption and bribery amongst 
public servants. It is with reference to 
this object that the penal provisions must 
be construed and if so construed the 
abuse of position would be the necessary 
ingredient of the offence; the abuse being 
either by corrupt or illegal means or by 
otherwise. Such a construction would 
thus be within the spirit of the enact- 
ment. AIR 1962 S.C. 195 & AIR 1962 S.C. 
1821 & AIR 1957 SC 13 and (1862-63) 12 
Bom. HCR 1 & (1901) ILR 28 Cal. 344 * 
AIR 1954 S.C. 364 & AIR 1955 S.C. 404 
& AIR 1963 S.C. 1116 & AIR 1956 S.C 
476, Rel. on. (Paras 38 & 39) 

(B) Prevention of Corruption Act 
(1947), S. 5 — “In the discharge of his 
duties” — Interpretation — Ingredients 
of S. 5(1) (d) — (Words and Phrases), 

The ingredients of the particular 
offence in CL (d) of S, 5(1) of the Act are: 

(1) that he should be a public servant; 

(2) that he should use some corrupt or 

illegal means or otherwise abuse his posi- 
tion as a public servant; (3) that he should 
have thereby obtained a valuable thing 
or pecuniary advantage; and (4) for him- 
self or for any other person. In order to 
bring the charge home to an accused per- 
son under the above clause it is not neces- 
sary that the public servant in question, 
while misconducting himself should have 
done so in the discharge of his duty. The 
expression 'in the discharge of his duties’ 
is mere descriptive of the offence and 
it is not an ingredient thereof, AIR 1962 
S. C. 195, Foil. (Para 40) 

(C) Penal Code (1860), S. 21(12) — 
“In the pay of” means “in the employ- 
ment of” — (Words and Phrases — 'In 
the pay of’). 

In the context of the provision under 
S. 21(12) of the Penal Code, the word 
'pay’ must be construed to mean wages 
or money given for service. "In the pay 
of” construed in the light of the context 
of the whole clause would carry the 


meaning 'in the employment of’. AIR 
1935 Bom. 333, Foil. ' (Para 35) 

Cases Referred: Chronological Para? 
(1963) AIR 1963 S.C. 1116 (V 50) = 

(1963) 2 Cri. L. J. 186, Narayanan 
v. State of Kerala 38, 39, 40 

(1962) AIR 1962 S.C. 195 (V 49) = 

1962 (1) Cri. L. J. 203, Dhanesh- 
war v. Delhi Administration 33, 40 
(1962) AIR 1962 S.C! 1821 (V 49) = 

1962 (2) Cri. L. J. 805, R. K. Dal- 
mia v. Delhi Administration 34 

(1957) AIR 1957 S.C. 13 (V 44)= . 
1957 Cri. L. J. 1, G. A. Monterio 
v. State of Ajmer 34 

(1956) AIR 1956 S.C. 476 (V 43) = 

1956 Cri. L. J. 837, Ram Krishna 
v. State of Delhi 39 

(1955) AIR 1955 S.C. 404 (V 42) = 

1955 SCR 1427, Shivnandan v. 
Punjab National Bank 35 

(1954) AIR 1954 S.C. 364 (V 41) = 

1955 SCR 393, Lakshminarayan 
Ram Gopal v. Govt, of Hydera- 
bad 35 

(1935) AIR 1935 Bom. 333 (V 22) = 

37 Bom. L. R. 410, Goolbai v. 
Pestonji 35 

(1901) ILR 28 Cal. 344 =4 Cal. W.N. 

798, Nazamuddin v. Queen 
Empress 34 

(1872) 4 P.C. 184=26 L.T. 45, Dyke 
v. Elliot, The Gauntlet 38 

(1862-63) 12 Bom HCR 1, Reg. v. 
Ramajirao Jivbaji 34 

In Criminal Appeal No. 486 of 1966; 

H. M. Choksi for G. A. Pandit, for Ap- 
pellant; G. M. Vidyarthi, Asst. Govt 
Pleader, for the State. 

In Criminal Appeal No.' 555 of 1966: 

H. K. Thakore, for Appellant; G. M. 
Vidyarthi, Asst Govt. Pleader, for the 
State. 

SARELA, J.: — The appellant in Crimi- 
nal Appeal No, 486/66. Manshankar Pra- 
bhashankar Dwivedi (hereinafter refer- 
red to as accused No. 1), was at the rele- 
vant time a senior Lecturer at the D. K. 
V. College, Jamnagar, which is a Gov- 
ernment College. The appellant in Crimi- 
nal Appeal No. 555/66, Vallabhdas Gor- 
dhandas Thakkar (hereinafter referred to 
as accused No. 2) was a legal practitioner 
taking Income-tax and Sales-tax cases. 
He also resided at Jamnagar. In April 
1964 the Physics Practical Examination 
for F.Y.B.Sc, equivalent to Inter Science 
was to be held by the Gujarat Univer- 
sity and one of the centres was Surendra- 
nagar. The accused No. 1 had been ap- 
pointed as the Examiner for Physics 
Practical, It is in respect of that examina- 
tion that he is alleged to have accepted 
a gratification of Rs. 500/- other than 
legal remuneration for showing favour 
to one candidate Jayendra Jayantilal by 
giving him more marks in the said exa- 
mination. It was alleged by the prosecu- 
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tion that he obtained that sum through 
accused No. 2 on 27-4-1964. Therefore, 
the charge against accused No. 1 was 
under S. 161, Indian Penal Code and Sec- 
tion 5(2) read with Section 5(l)(d) of the 
Prevention of Corruption Act, 1947, and 
the charge against accused No. 2 was 
under Section 165-A of the Indian Penal 
Code and under Section 5(2) of the Pre- 
vention of Corruption Act, 1947 read with 
Section 114 of the Indian Penal Code. 
Both these charges against both the accus- 
ed have been found proved by the learn- 
ed Special Judge, Surendranagar, who 
by his Judgment and order dated 27-5- 
1966 convicted them of these offences and 
sentenced each of them to rigorous im- 
prisonment for two years and a fina of 
Rs. 1000/- in default of payment of which 
to undergo further rigorous imprisonment 
for six months. Against those convictions 
and sentences these appeals have been 
filed. 

(2-30) x xx x .x x 

31. For these reasons we agree with 
the learned Special Judge that the pro- 
secution case against the accused in res- 
pect of the demand and acceptance of 
bribe of Ks. 500/- for the purpose of giv- 
ing more marks to Jayendra has been 
made out. 

32. It is argued on behalf of the accus- 
ed that even if the prosecution case as to 
demand and acceptance of the bribe is 
held to be established, neither Section 161, 
Indian Penal Code, nor Section 5(1) (d) 
of the Prevention of Corruption Act would 
be attracted in this case. The argument 
as regards Section 161, Indian Penal 
Code, is that the offence under that sec- 
tion relates to a public servant who at- 
tempts to obtain or obtains a bribe and 
one of the necessary ingredients of the 
offence is that he does so as a motive or 
reward for doing or forbearing to do any 
official act or for showing or forbearing 
to show in the exercise of his official 
function favour or disfavour to any per- 
son. Therefore, the necessary Ingredi- 
ents are -firstly that the person is a public 
servant and secondly that the act which 
is a reward or favour was In the matter 
of doing any official act or done in the 
exercise of official functions. In this case, 
it was argued, accused No. 1 was no 
doubt a public servant in the sense that 
he was in the Government service as a 
senior Lecturer in a Government College, 
but the bribe in this case was obtained 
not In connection with any official act or 
In connection with exercise of his official 
f’ notions as such servant but In connec- 
tion with his work as an Examiner of the 
Gujarat University. As such Examiner 
he was not a public servant because he 
was appointed as such Examiner Inde- 
pendently of his being Government ser- 
vant in a Government College and was 


being paid by the Gujarat University 
fees for the work done for that Univer- 
sity. It has nothing to do with his being 
a Government servant. It was conceded 
that if even as an Examiner he was n 
public servant then as this bribe was 
obtained for giving more marks it would 
be in connection with an official act or 
in exercise of his official functions, but 
as he cannot be called a public servant 
in relation to his office as such Examiner 
the basic requirement of Section 161, 
Indian Penal Code, was lacking in this 
case. As regards Section 5(1) (d) of the 
Prevention of Corruption Act the argu- 
ment is that that provision also concerns 
offence committed by a public servant 
and if accused No. 1 as an Examiner of 
the Gujarat University is not a public 
servant in relation to acceptance of bribe 
in this case then clause (d) of Section 5(1) 
would also not be attracted because al- 
though he is generally a public servant 
being in the service of the Government as 
a senior Lecturer, the necessary Ingredi- 
ent for the offence under clause (d) is 
that he abuses his position as a public 
servant. In the present case he has no 
doubt abused his position as an Examiner 
but not as a Government servant in which 
capacity only he is a public servant 

33. The learned Special Judge accept- 
ed the submission that as a Government 
servant the offence would not fall Under 
Section 161, Indian Penal Code, as the 
acceptance of bribe was not in the doing 
of an official act or In the exercise of his 
official functions as such servant. But 
the learned Judge took the view that 
accused No, 1 was even as an Examiner 
a public servant and for that view he 
reljed on clause Ninth of Section 21 of the 
Indian Penal Code as it then stood. As 
regards the argument relating to Sec- 
tion 5(1) (d) of the Prevention of Corrup- 
tion Act the learned Judge took the view 
that having regard to Supreme Court 
decision in Dhaneshwar v. Delhi Admin- 
istration, AIR 1962 S.C, 195, it was not 
necessary that the misconduct which la 
an offence under clause (d) of Section 5(1) 
should be committed in the discharge of 
the public servant's duties and therefore 
the clause Is much wider than Section 161 
of the Indian Penal Code and even if 
the offence did not fall under Section 161, 
Indian Penal Code, it would fall under 
that clause. He also took the view that If 
the payment is held to have been obtain- 
ed by corrupt or illegal means it was not 
necessary that the accused should abuse 
his position as a public servant or that 
he should have obtained the money while 
acting as a public servant. 

34. The learned Assistant Government 
Pleader relied on the Ninth clause of Sec- 
tion 21 of the Indian Penal Code as It 
then stood. That clause read as under;— 
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"Every officer whose duty it is, as 
such officer, to take, receive, keep or 
expend any property on behalf of the 
Government or to make any survey, as- 
sessment or contract on behalf of the 
Government or to execute any revenue 
process, or to investigate, or to report, on 
any matter affecting the pecuniary inte- 
rests of the Government or to mas.e, 
authenticate or keep any document relat- 
ing to the pecuniary interest of the Gov- 
ernment, or to prevent the infraction of 
any law for the protection of the pecuni- 
ary interests of the Government, and 
every officer in the service or pay of tha 
Government or remunerated by fees or 
commission for the performance of any 
public duty,” 

The words on which reliance was placed 
are "and every officer in the service or 
pay of the Government or remunerated 
by fees or commission for the perform- 
ance of any public duty.” It was not 
contended either before the lower Court 
or before us that as an Examiner accused 
No. 1 was an officer in the service or pay 
of the Government. The contention was 
that accused No. 1 fell within the four 
comers of the words "or remunerated by 
fees or commission for the performance 
of any public duty” and it was this con- 
tention which found favour with the 
lower Court. The argument is that exa- 
mining the question papers is in the 
nature of a public duty and accused No. 1 
was remunerated for the performance of 
that duty by fees by the Gujarat Uni- 
versity. It was argued by Mr. Choksv, 
the learned advocate for accused No. 1, 
that if the last words of clause Ninth 
on which reliance is placed are read 
in the context of the words which imme- 
diately precede them or in the context 
of the Ninth clause as a whole it is obvi- 
ous that when that part of the clause 
speaks of being remunerated by. fees or 
commission what is implicit is being so 
remunerated by Government. That argu- 
ment will have to be accepted for more 
than one reason. The clause does not say 
remunerated by whom. If it does not sav 
so the reason obviously is that this Is 
implied in the context and the words 
immediately preceding supply the context 
when they refer to Government as the 
paying authority. Any other interpreta- 
tion would widen the scope of the last 
part of the Ninth clause to absurd limits. 
Discharge of functions relating to edu- 
cation may be treated as a public duty. 
Tendering the sick amongst the poor 
would also be considered as a public duty. 
If the last words of clause Ninth are read 
without any qualification, an honorary 
doctor working in a hospital run by a 
trust and receiving honorarium would be 
covered by it and would become a public 
servant. The context supplies another 
indication also in the words "every offi- 


cer”. The person to be remunerated by 
fees or commission must be an officer. 
The word 'officer’ implies the holding of 
an office. In R. K. Dalmia v. Delhi Ad- 
ministration, AIR 1962 S.C. 1821 paras 
285 and 286, it was urged that an Investi- 
gator appointed by Government under 
Section 33(1) of the Insurance Act, 1938, 
was a public servant in view of the Ninth 
clause of Section 21 of the Indian Penal 
Code. The Supreme Court pointed out 
that the Investigator Annadhanam was 
not an employee of the Government but 
was a Chartered Accountant who had 
been directed by the order of the Central 
Government to investigate into the affairs 
of the Insurance Company and to report 
to the Government on the investigation 
made by him. Of course, he was to get 
some remuneration for the work he was 
entrusted with Then with reference to 
Ninth clause of Section 21, Indian Penal 
Code, the Supreme Court said: — 

"According to this clause, every officer 
in the service or pay of the Government 
or remunerated by fees or commission for 
the purpose of any public duty would be 
a public servant. A person who is direct- 
ed to investigate into the affairs of an 
Insurance Company under Section 33(1) 
of the Insurance Act, does not ipso facto 
become an officer. There is no office which 
he holds. He is not employed in service 
and therefore this definition would not 
apply to Annadhanam.” 

Reference may also be made to the ob- 
servations of the Supreme Court in G. A. 
Monterio v. State of Ajmer, AIR 1957 SC 
13. There also the last words of Ninth 
clause beginning with the words "and 
every officer in the service or pay of 
the Government or remunerated by fees 
or commission for the performance of 
any public duty” were construed. The 
appellant in that case was a class m ser- 
vant employed as a metal examiner, also 
called Chaser, in the Railway Carriage 
Workshops at Ajmer. It was argued that 
he was not a public servant. Their Lord- 
ships referred to the dictum of West J. 
in Reg v. Ramajirao Jivbaji, (1862-63) 12 
Bom. HCR 1 where it was stated that 
"the word 'officer’ meant some person 
employed to exercise to some extent and 
in certain circumstances a delegated func- 
tion of Government. He was either him- 
self armed with some authority or repre- 
sentative character or his duties were 
immediately auxiliary to those of some 
one who was so armed.” They also refer- 
red to a Calcutta decision in Nazamuddin 
v. Queen Empress, (1901) ILR 28 Cal. 344 
where it was held that "an officer in 
the service or pay of Government within 
the terms of Section 21, Indian Penal 
Code, is one who is appointed to some 
office for the performance of some public 
duty” and their Lordships of the Supreme 
Court went on to sav: — • 
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"The true test, therefore, in order to 
determine whether a person is an officer 
of the Government is: (i) whether he Is 
in the service or pay of the Government 
and (ii) whether he is entrusted with the 
performance of any public duty. If both 
these requirements are satisfied it mat- 
ters not the least what is the nature of 
his office, whether the duties he is per- 
forming are of an exalted character or 
very humble indeed” 

These observations indicate that a person 
to be an officer must hold some office 
though it does not matter whether the 
office is humble or exalted The holding 
of an office implies the charge of a duty 
attached to that office. Now, the person 
who is remunerated by fees or commis- 
sion must be an officer. Therefore, the 
use of the word 'officer’ read In the con- 
text of the immediately preceding words 
where Government is referred to as the 
paving authority would indicate that the 
remuneration contemplated by the con- 
cluding words is remuneration by Gov- 
ernment. It will now be convenient to 
refer what Mr. Choksi rightly calls the 
legislative interpretation of this part of 
the clause. It appears that In December 
1964 this dause and clause twelfth were 
amended Before referring to these 
amendments it would be convenient to 
refer to clause twelfth as it stood before 
the amendment That dause read as 
under:— 

"Every officer in the service or pay 
of a local authority or of a corporation 
engaged in any trade or industry which 
is established by a Central. Provincial or 
State Act or of a Government Company 
as defined in Section 617 of the Companies 
Act 1956”. 

By the amendments introduced by Act 
40/1964, the last words of the Ninth 
dause namely "every officer in the ser- 
vice or pay of the Government or remu- 
nerated 6y fees or commission for the 
performance of any public duty” Were 
taken out of that dause and introduced 
in the new Twelfth dause which after 
amendment reads as unden — 

"Every person — 

(a) in the service or pay of the Gov- 
ernment or remunerated by fees 
or commission for the performance 
of any public duty by the Govern- 
ment; ✓* 

(b) in the service or pay of a local 
authority, a corporation established 
by or under a Central, Provincial 
or State Act or a Government Com- 
pany as defined in Section 617 of 
the Companies Act, 1956 (I of 
1956).” 

It will be noticed that under dause (a) 
of the said dause which now corresponds 
to the last part of the old Ninth clause 
the expression 'every officer* Is changed 


to 'every person* and the words *by the 
Government’ are added after the words 
'performance of any public duty*. Mr. 
Choksi argued that this amendment, parti- 
cularly the addition of the words 'by the 
Government’ shows the legislative inter- 
pretation of the dause under considera- 
tion. There is considerable substance In 
that submission. At any rate, the douDt, , 
if any, which could rise in the interpre- ^ 
tation of the last words of the Ninth 
dause as it stood before Its amendment 
in December 1964 must be resolved firstly 
by reference to the context of the clause 
as a whole and that context indicates 
that the connection with the Government 
is necessary either in respect of the pay- 
ment of the remuneration or in respect 
of the performance of a public duty and 
secondly by application of the rule of 
construction to which reference Is made 
by Maxwell on Interpretation of Statutes 
at page 265 to which Mr. Choksi invited* 
our attention. There it is stated that 
where an equivocal word or ambiguous 
sentence leaves a reasonable doubt of its 
meaning which the canons of interpreta- 
tion fail to solve, the benefit of the doubt 
should be given to the subiect and against 
the legislature which has failed to explain 
itself. This is particularly so in respect of 
laws which Impose criminal liability. We 
are therefore of the view that the last 
words of dause Ninth of Section 21 of 
the Indian Penal Code as it stood before 
amendment are not attracted in this case. 

35. It was, however, argued alterna- 
tively by the learned Assistant Govern- 
ment Pleader that the case would at any 
rate fall under clause Twelfth as it then 
stood. Clause Twelfth as it stood before 
the amendment made In December 1964 
has been earlier set out. It covered two 
categories of persons : (i) an officer in the 
service or pay of a local authority or (ii) 
of a corporation engaged In any trade or 
ind ccrfry wfrfcft Is established by- the Cerp- 
tral, Provindal or State Act or of a Gov- 
ernment Company as defined in Sec. 617 
of the Companies Act. 1956. It is not the 
contention of the learned Assistant Gov- 
ernment Pleader that accused No. 1 
would fall in the second category. His 
contention is that he would fall under 
the first category. To fall in that category 
it must be proved firstly that he Is an 
officer in the service or pay of a locn 
authority. Much argument has been ad- 
vanced before us whether the Gujarat 
University is or is not a local authority, i 
It is not necessary to decide that ques- 
tion. We shall assume that it Is a local 
authority. Even so it is difficult to hold 
that accused No. 1 Is an officer In the 
service or pay of that authority. We 
have earlier pointed out that to he an 
officer a person must hold office. But the 
further question is whether he can be 
said to be in the service or pay of the 
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Gujarat University which, for the pre- 
sent, is assumed to be a local authority. 
The word 'service’ means according to 
Concise Oxford Dictionary ’being a ser- 
vant’ and according to Chamber’s 20th 
Century Dictionary 'condition of being 
servant; working for another’. In Aiyar’s 
Law Lexicon the definition is 'Being em- 
ployed to serve another’. Bearing these 
meanings in mind it is obvious that the 
expression 'in the service of’ implies a 
relationship of master and servant. It is 
obvious that there was no such relation- 
ship between accused No. 1 and the Guja- 
rat University. Explaining the difference 
between a servant, a contractor and an 
agent their Lordships of the Supreme 
Court in Lakshminarayan Ram Gopal v. 
Hyderabad Government, AIR 1954 SC 
364, accept as correct the following state- 
ment of law in Halsbury’s Laws of 
England — 

"An agent is to be distinguished on 
the one hand from a servant, and on the 
other from an independent contractor. A 
servant acts under the direct control and 
supervision of his master and is bound to 
conform to all reasonable orders given 
him in the course of his work; and inde- 
pendent contractor, on the other hand, 
is entirely independent of any control or 
interference and merely undertakes to 
produce a specified result. An agent 
though bound to exercise his authority 
in accordance with all lawful instructions 
which may be given to him from time to 
time by his principal, is not subject in its 
exercise to the direct control or super- 
vision of the principal. An agent, as such 
is not a servant, but a servant is general- 
ly for some purposes his master’s implied 
agent, the extent of the agency depend- 
ing upon the duties or position of the 
servant.” 

The same principles of law are reiterated 
in slightly different words by the Supreme 
Court in Shivnandan v. Punjab National 
Bank, AIR 1955 S.C. 404. Therefore, the 
important test whether or not there is a 
relationship of master and servant is the 
existence of right of controlling the man- 
ner in which the other does the work. 
The mode of payment for service, the 
time for which the servant is engaged, 
the nature of those services or the power 
of dismissal may have some relevance as 
pointed out by the Bombay High Court 
in Goolbai v. Pestonji, AIR 1935 Bom 
333; but the right of control as to the 
manner in which the other does the work 
is the conclusive test. On this test it can- 
not be said that accused No. 1 was in the 
service of the Gujarat University. It is 
also not possible to say that he was 'in 
the pay 1 of that University. The word 
'pay’ here must be construed in the light 
of the context and would mean wages or 
money given for service. 'In the pay of 
construed in the light of the context of 


the whole clause would carry the mean- 
ing "in the employment of. If that is 
so, accused No. 1, who received on agree- 
ment remuneration for certain agreed 
work, cannot fall in that category. In 
our opinion, the Twelfth clause as it 
stood before amendment of December 
1964 was not attracted. 

36. If, therefore accused No. 1 was 
not a public servant within the meaning of 
that expression used in Section 161 of 
the Indian Penal Code with reference to 
the work in respect of which he accepted 
the bribe Section 161 would not be attract- 
ed. The learned Assistant Government 
Pleader did argue as a last resort, so far 
as this Section is concerned, that with 
respect to the work of examining and 
assessing the papers on behalf of the 
Gujarat University accused No. 1 can be 
said to be_ doing his official act or dis- 
charging his official function as a senior 
Lecturer in the employ of Government. 
His contention was that this employment 
as an Examiner could not have been 
made except with the permission of the 
Government and therefore with respect 
to that work he continues to be subject to 
Government control and as he continues 
to be subject to Government control, the 
work that he does although independent 
of Government work must be treated as 
work done in the exercise of his official 
functions. It is not possible to accept that 
submission. His being a Government ser- 
vant is not the necessary qualification for 
his being appointed as an Examiner. It 
is not so alleged. It has also not been 
alleged that his being a Government ser- 
vant confers on him the advantage of his 
being appointed as an Examiner. Even 
if that was alleged, that would not make 
any difference. It is not even alleged that 
to be an Examiner accused No. 1 should 
have been a teacher in some institution; 
though even if that was the necessary 
qualification it would not make much 
difference. It is true that under Rule 21. 
of the Bombay Civil Services Con- 
duct and Discipline Rules to which the 
learned Assistant Government Pleader in- 
vited our attention a Government servant 
was not without the previous permission 
of the Government to engage in any work 
while on duty or on leave other than his 
public duties. It may, therefore, be assum- 
ed that while accepting the work as an 
Examiner under the Gujarat University 
the Government had given to accused 
No. 1 the necessary permission as contem- 
plated by Rule 21. But it does not follow 
that therefore in respect of that work 
accused No. 1 continued to be under the 
control of the Government. Whether in 
respect of misconduct in that work the 
Government could institute a depart- 
mental proceeding against him is not a 
matter for consideration here. Assuming 
that such a departmental proceeding 
could be instituted, the scope of the de« 
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partmcntal Inquiry being very wide, it 
does not follow that therefore the act 
falls within the four comers of Sec- 
tion 161 of the Indian Penal Code, that 
Is to say, it is in the nature of an official 
act or has reference to the exercise of 
official functions. That argument must, 
therefore, be rejected. 

37. That takes us to the question of 
construction of clause (d) of Section 5(1) 
of Prevention of Corruption Act. That 
clause reads as under. — 

"A public servant Is said to commit the 
offence of criminal misconduct in the dis- 
charge of his duty — 

(d) if he, by corrupt or illegal means 
or by otherwise abusing his position as 
public servant, obtains for himself or for 
any other person any valuable thing or 
pecuniary advantage;” 

This provision was amended by Act No. 
40/64 by omitting the words 'in the dis- 
charge of his duty 1 but the amendment 
does not make any difference on the ques- 
tion of interpretation of clause (d) hav- 
ing regard to the Supreme Court ruling 
to which reference will be made present- 
ly. The clause lays down two ingredients: 
(i) the public servant obtains for himself 
or for any other person any valuable 
thing or pecuniary advantage and (il) 
he does so by corrupt or illegal means 
or by otherwise abusing hi3 position as 
public servant. The first ingredient above- 
mentioned is satisfied in this case. The 
argument on behalf of accused Ho. 1 la 
that the second ingredient is not satis- 
fied. It is conceded that if the prosecution 
case is held proved the means employed 
by the accused No. 1 can be said to be 
corrupt or illegal but it is argued that 
this is not enough and it is necessary that 
there must be an abuse of his position as 
a public servant and here ho such abuse 
was involved as accused No. 1 was at the 
most abusing his position as an examiner 
but not as a public servant. The learned 
Assistant Government Pleader urges 
that the requirement as to abuse of posi- 
tion as a public servant la attached to 
the employment of means Indicated by 
the expression 'otherwise 1 and not means 
which are corrupt or illegal, if the means 
are corrupt or illegal, says the learned 
Assistant Government Pleader, no abuse 
of position as a public servant is neces- 
sary. In the alternative he argues that 
even if in respect of employment of cor- 
rupt and illegal means the abuse of posi- 
tion .as a public servant is necessary 
there has been such abuse In this case. 

38. This calls for construction of the 
first part of the said clause (d) namely the 
part covered by the words tjy corrupt or 
illegal means or by otherwise abusing his 
position as public servant'. Before con- 
struing this part it would be worthwhile 
to set out the broad principles of con- 


struction in such cases. The principles ate 
feet out in a passage in the decision of the 
judicial Committee in Dyke v. Elliott, 
The Gauntlet, (1872-4 PC 184) quoted by 
the Supreme Court in M. Narayanan v. 
State of Kerala, AIR 1963 SC 1116. That 
passage reads as under. — 

"No doubt all penal Statutes are to be 
construed strictly, that Is to say, the 
Court must see that the thing ^charged as 
an offence is within the plain meaning of 
the words used, and must not strain the 
Words on any notion that there has been 
a slip, that there has been a casus omis- 
sus, that the thing is so dearly within 
the mischief that it must have been In- 
tended to be included if thought of. On 
the other hand, the person charged has a 
right to say that the thing charged al- 
though within the words. Is not within 
the spirit of the enactment But where 
the thing is brought within the words and 
Within tiie spirit there a penal enactment 
Is to be construed, like any other Instru- 
ment according to the fair common- 
sense meaning of the language used, and 
the Court 'is not to find or make any 
doubt or ambiguity In the language of a 
penal statute, where such doubt or ambi- 
guity would dearly not be found or 
made in the same language in any other 
instrument. 1 ’ Earlier the Supreme Court 
refers to the object of the statute under 
the Prevention of Corruption Act and the 
provisions it makes for carrying out that 
object, and goes on to observe: 

"As it is a socially useful measure con- 
ceived In public Interest, it should be 
liberally construed so as to bring about 
the desired object Le., to prevent corrup- 
tion among public servants and to pre- 
vent harassment of the honest among 
them.” 

Therefore, the guiding factor for the 
construction of a clause of this nature ts 
the language used, language being con- 
strued according to fair commonsense, 
keeping in mind the object of the legisla- 
ture. The construction placed must ba 
such as promotes and .not defeats the 
object of the Act 

39. With these principles In mind we 
may now have a look at clause (d). It 
is obvious that the word ’otherwise* Is 
linked with the words ’corrupt or illegal’. 
In Aiyer’s Law Lexicon one of the mean- 
ings given to the word 'otherwise* is *by 
other like means 1 and it is in that sense 
that the exnression has been interpret- 
ed by the Supreme Court In M, Naraya- 
nan’s case. AIR 1963 SC 1116 (supra) 
where their Lordships said: 

"The word ’otherwise 1 has wide con- 
notation and if no limitation Is placed on 
it the words ’corrupt*, 'illegal 1 and 'other- 
wise 1 mentioned in the clause become 
surplusage, for on that construction every 
abuse of position is gathered by the 
clause. So eome limitation will have to 
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be put on that word and that limitation 
is that it takes colour from the preceding 
words alongwith which it appears in the 
clause, that is to say, something savour- 
ing of dishonest act on his part.” 

Now, bearing this in mind we have to 
consider whether the words ’abusing his 
position as a public servant’ go only with 
the words 'by otherwise’ or go also with 
the words ’corrupt or illegal means’. It 
will be noticed that the second part of 
the clause namely the one which relates 
to the obtaining of the valuable thing 
or pecuniary advantage relates to the 
object of the public servant namely the 
obtaining of a bribe. The first part con- 
cerns the manner of achieving that ob- 
ject. The manner is the use of means and 
use of position. As to the use of means 
the clause expressly mentions corrupt 
or illegal. But the legislature does not 
want to limit itself to these means only 
and so goes on to use the word ’other- 
wise’. If the meaning to be given to the 
word ’otherwise’ is as earlier stated, the 
words ’by corrupt or illegal means’ or 
'by otherwise’ form a single clause and 
do not form two clauses. If that is so the 
abuse of position as public servant that 
is referred to is the abuse by corrupt or 
illegal means or by otherwise. In support 
of the construction which the learned As- 
sistant Government Pleader Seeks to put 
on the clause he relies on the use of the 
word ’by’ before the word ’otherwise’. He 
says that thereby the legislature express- 
ed the intention to separate two positions. 
According to him 'by otherwise’ would 
be another manner and it is only in res- 
pect of this second manner that it is 
necessary to prove the abuse of position 
as a public servant. While the argument 
is not wholly divorced from the language 
of the clause the use of the preposition 
'by’ on which reliance is placed for de- 
riving support to this argument is ex- 
plainable even on the construction earlier 
mentioned. The preposition 'by’ obviously 
indicates the manner of obtaining the 
bribe. If that is so the expression 'abusing 
his position’ must go with both. This con- 
struction is consistent with the scheme of 
the section. As pointed out by the 
Supreme Court in Ram Krishna v. State 
of Delhi, AIR 1956 SC 476, bribery as 
defined in Section 161, Indian Penal Code, 
if it is habitual, falls within clause (a) of 
Section 5(1). Bribery of the kind specified 
in Section 165, if it is habitual, is com- 
prised in clause (b). Clause (c) contem- 
plates criminal breach of trust by a public 
servant and the wording takes us to Sec- 
tion 405 of the Code. Then follows clause 
(d). Clause (e) concerns the position of 
pecuniary resources or property dispro- 
portionate to his known sources of income 
for which the public servant cannot satis- 
factorily account. In clauses (a), (b) and 
(c) the abuse of position by a public ser- 


vant is clearly implied. Clause (e) also 
carries the same implication. It would 
be reasonable to put on clause (d) a 
construction which is consistent with the 
other clauses of the sub-section. Such a 
construction would also keep the offence 
within the limitation and within the 
object of the Act. The object is to pre- 
vent and deal with corruption and bribery 
amongst public servants. It is with re- 
ference to this object that the penal pro- 
visions must be construed and if so con- 
strued the abuse of position would be the 
necessary ingredient of the offence; the 
abuse being either bv corrupt or illegal 
means or by otherwise. Such a construc- 
tion would thus be within the spirit of 
the enactment. 

40. It would not be convenient to refer 
to some observations made in two 
Supreme Court decisions to which our 
attention has been invited. In AIR 1962 
S. C. 195 (Supra) in which the expression 
’in the discharge of his duties’ used in Sec- 
tion 5 was interpreted as being mere des- 
criptive of the offence and not forming 
an ingredient of the offence, their Lord- 
ships set out the ingredients of the offence 
under Clause (d) in these words: - 

"The ingredients of the particular of- 
fence in Clause (d) of Section 5(1) of the 
Act are: (1) that he should be a public 
servant, (2) that he should use 6ome 
corrupt or illegal means or otherwise abuse 
his position as a public servant, (3) that 
he should have thereby obtained a valu- 
able thing or pecuniary advantage, and 
(4) for himself or for any other person. 
In order to bring the charge home to an 
accused person under Clause (d) aforesaid 
of the section it is not necessary that the 
public servant in question, while mis- 
conducting himself should have done so in 
the discharge of his duty”. 

This is no doubt not a direct authority on 
the question as to whether the expression 
'abusing 'his position as public servant’ 
covers the whole of the first part of Cl. (d) 
but it would appear that that was what 
wag assumed by their Lordships of the 
Supreme Court for earlier in that very 
para they stated that: 

"The legislature advisedly widened the 
scope of the crime by giving a very wide 
definition in Section 5 with a view to 
punish those who, holding public office 
and taking advantage of their official 
position, obtain any valuable thing or 
pecuniary advantage”. 

The; decision which is more to the point, 
however, is the one in AIR 1963 S. C. 1116 
(supra). There the Supreme Court was 
concerned with the meaning and ambit of 
the word ’otherwise’ used in the Clause. 
They said:- 

"Let us look at the clause 'by otherwise 
abusing the position of a public servant’, 
for the argument mainly turns upon the 
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said clause. The phraseology is very 
comprehensive. It covers acts done 
'otherwise’ than by corrupt or illegal 
means by an officer abusing his position. 
The gist of the offence under this clause 
is. that a public officer abusing his position 
as a public servant obtains for himself 
or for any other person any valuable thing 
or pecuniary advantage.” 

This is, therefore, the gist of the offence. 
If that is so it is not possible to divorce 
the words 'by corrupt or illegal means’ 
from the requirement of abusing the 
position as a public servant. Later on 
their Lordships say; 

"On a plain reading of the express 
words used in the clause, we have no 
doubt that every benefit obtained by a 
public servant for himself, or for any 
other person by abusing his position as 
a public servant falls within the mischief 
of the said clause." 

These observations support the conclu- 
sion we have reached. 

41. The learned Assistant Government 
Pleader argues that even if that is the 
true construction of clause (d) the prose- 
cution has proved that there has been 
an abuse of position as a public servant 
on the part of accused No. 1. The argu- 
ment is similar to the one advanced in 
respect of Section 161 of the Indian Penal 
Code. The argument is this. The accus- 
ed No. 1 did not cease to be a Government 
servant while he was working as an Exa- 
miner. In fact he could not have work- 
ed as Examiner but for the permission 
given to him as a public servant and 
therefore, there was some connection, 
however, indirect, between his office as 
a public servant and his work as Exa- 
miner. His abuse of his position as Exa- 
miner would be an abuse of the permis- 
sion-given to him by the Government 
as Examiner, that is to say. It is argued, 
it would amount to an abuse of permitt- 
ed use of his office and if that is so 
he must be said to have abused his posi- 
tion as a public servant. We consider the 
argument too farfetched. We have dealt 
with it earlier and do not think it 
necessary to add to what we have stated. 

42. For these reasons although the 
prosecution case against the accused has 
been proved on merits, it is not possible 
to bring the misconduct of either of the 
accused under any of the offences with 
which they are charged. They are, ac- 
cordingly, entitled to an acquittal. 

43. The appeals are therefore.’ allowed. 
The convictions of and sentences on the 
appellants are set aside and the appellants 
are acquitted. Fine, if paid, to be refund- 
ed. 

Appeals allowed. 
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Second Appeal No. 1190 of 1965, D /- 
3-12-1968, against Order of Dist. J., 
Rajkot, in Civil Appeal No. 21 of 1965,. 

Contract Act (I8T2), Section _ 11 — 
Contracts imposing personal liability — 
Premises taken on lease and new business 
started by de facto guardian on behalf of 
minor — Guardian has no authority to 
do so — (Transfer of Property Act (1882), 
Sections C (h), 7 and 108-B — Applicabi- 
lity.) 

A de facto guardian of a minor has no 
authority to take a premises on lease and 
start a new business there on behalf of 
the minor. (Paras 8 and 9) 

Where a minor is charged with obliga- 
tions by the other contracting party, the 
principle that a contract entered into with 
an infant is not voidable but void will 
apply. A de facto guardian cannot alien- 
ate the property of a minor without legal 
necessity. A de facto guardian cannot also 
start a new business on behalf of the 
minor which will impose a liability on the 
minor. (Para 8) 

There is rpthing in the Transfer of Pro- 
perty Act according to which it can be 
said that a minor is disqualified to be a 
transferee. The minor not being the trans- 
feror then, there is no question of applica- 
tion of Sec. 7, Transfer of Property Act 
Section 11, Contract Act will also not come 
in the way then. But when a lease is 
created, it is not the transfer of immov- 
able property or interest therein EimplI- 
citer in favour of a minor. The same is 
coupled with an obligation on the part of 
the minor to pay stipulated rent. Ordi- 
narily, in a gift or other transfer of pro- 
perty in favour of a minor there is no 
reciprocal obligation cast on the minor 
but in a lease reciprocal obligations are 
cast on him. He has to perform several 
obligations as mentioned in Sec. 108-B, 
Transfer of Property Act. For the crea- 
tion of a lease an agreement between two 
parties is necessary and to enter into that 
agreement there is a bar of Section 1L 
As such, in cases of lease also it is dear 
that the de facto guardian has no autho- 
rity to create obligations to bind the es- 
tate of a minor by acts which are not for 
necessity. Thus the de facto guardian 
cannot take a premises on lease and start 
a new business there on behalf of the 
minor. AIR 1943 Bom 187 & AIR 1953 
Bom 273 & AIR 1932 PC 182, Foil.: AIR 
1954 Bom 347, Expl. and Foil.; AIR 1933 
Bom 15 (FB) Ref, fPara 9) 

•(Only portions approved for reporting 

by the High Court are reported here.) 
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(1954) AIR 1954 Bom. 347 (V 41) = 

56 Bom. L. R. 341, Vijayakumar 
Motilal v. Newzealand Insurance 
Co. Ltd. 7 

(1953) AIR 1953 Bom. 273 (V 40) = 

55 Bom. L. R. 40, Tattya Mohyaji 
v. Rabha Dadaji 7 

(1943) AIR 1943 Bom. 187 (V 30) = 

45 Bom. L. R. 259, Malkarjun 
Annarao v. Sarubai Shivyogi 7 

(1933) AIR 1933 Bom. 15 (V 20) = 

34 Bom. L. R. 1483 (FB). Tulsidas’ 
Jesingbhai v. Raising]! Fulabhai 7 

(1932) AIR 1932 PC 182 (V- 19) = 

34 Bom LR 1079, Benaras 
Bank Ltd. v. Hari Narain 8 

(1903) 5 Bom. L. R. 421=ILR 30 
CaL 539 (PC), Mohori Bibee v. 
Dharmodas 7 


H. M. Chinoy, for Appellant; Suresh 
M. Shah, for Respondent. 

JUDGMENT: — [His Lordship after nar- 
rating the facts and referring to the evi- 
dence in paras 1 to 6, observed:] 

7. It is the contention of Mr. Chinoy 
that a de facto guardian cannot impose 
liability by executing a lease deed on 
behalf of the minor and if such lease 
deed is executed the same would be null 
and void and that the de facto guardian 
has no right to start a new business on 
behalf of the minor and the minor is not 
bound if any liability is incurred for any 
6uch business. He relied upon a Privy 
Council decision in Mohori Bibee v. 
Dharmodas, (1903) 5 Bom. L. R. 421, 

where their Lordships held that a con- 
tract entered into with an infant is not 
voidable but void and the infant is not 
under any obligation to repay the money 
that he received under the contract. This 
decision was considered by the Bombay 
High Court in Vijayakumar Motilal v. 
Newzealand Insurance Co. Ltd., AIR 1954 
Bom. 347, where Desai J., after consider- 
ing the decision of the Privy Council in 
Mohori Bibee’s case, (1903) 5 Bom. L. R. 
421, observed: — 

"The proposition laid down by their 
Lordships of the Privy Council being in 
general terms would have led to startling 
results if very strictly applied. For in 
that case instead of guarding the interest 
of minors over whom the law throws its 
aegis of protection, it would have done 
incalculable harm to their rights and 
caused much hardship. Pushed to a logi- 
cal conclusion the Privy Council decision 
would have made it impossible for a 
minor to get benefit under or enforce any 
contract entered into by him when the 
consideration had been wholly received 
by the other contracting party. But no 
such difficult position has arisen, since 
the Courts in India have, as a rule, in 
effect, confined the application of the 
Privy Council r ulin g only to cases where 
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a minor is charged with obligations and 
the other contracting party seeks to en- 
force those obligations against the minor.” 
Under the circumstances, where the 
minor is being charged with obligations 
by the other contracting party, the dictum 
laid down by the Privy Council in Mohori 
Bibee’s' case, (1903) 5 Bom. L. R. 421, that 
a contract entered into with an infant is 
not voidable but void will apply. Regard- 
ing .tile position of a de facto guardian, 
in a Full Bench decision of the Bombay 
High Court in Tulsidas Jesingbhai v. 
Raising]! Fulabhai 34 Bom. L. R. 1483= 
(AIR 1933 Bom 15 (FB) ), Chief Justice 
Beaumont at p. 1493 observed as under:— ■ 

"Dealing with the matter as one of 
principle I r apprehend that if a person 
claims the right to sell the property of 
another, he must establish his title so to 
do. In many cases the right to deal with 
the property of another may arise from 
the legal relationship between the parties. 
But it is extremely strange to suggest 
that such a power can be acquired by a 
relationship which has no legal sanction. 
A so-called guardian de facto is not a 
guardian at all. He is merely a person 
who has assumed without authority to 
act as guardian, and it is a strong thing 
to hold that by such assumption he has 
acquired the right to deal with the 
minor’s immoveable property.” 

In that case the Full Bench held that 
under the Hindu Law a de facto guardian 
of a minor can validly sell the property 
of the minor to a third person for legal 
necessity. After referring to the above 
case, in Malkarjun Annarao v. Sarubai 
Shivyogi. 45 Bom L. R. 259 at p. 265= 
(AIR 1943 Bom 187 at p. 190), Divatia J. 
observed: — • 

"In the case of a person who is not a 
manager but a de facto guardian it has 
been held by a Full Bench of our High 
Court in 34 Bom L. R. 1483= (AIR 1933 
Bom 15 (FB) ). that such guardian can 
validly sell the minor’s property only for 
his benefit or legal necessity. It would 
therefore be void if no legal necessity was 
proved. It is thus quite clear that if such 
alienation is made either by a manager 
of a Hindu family or a de facto guardian 
of the minor’s interest in the property, 
it is not voidable but is void in its incep- 
tion. If the alienation is made by a natu- 
ral guardian or a guardian appointed by 
the Court then only it is required to be 
avoided within three years after attain- 
ing majority.” 

Again the question regarding the aliena- 
tion by a de facto guardian had come up 
for consideration before a Division Bench 
of the Bombay High Court in Tattya 
Mohyaji v. Rabha Dadaji, 55 Bom. L. R. 
40 = (AIR 1953 Bom. 273). After referring 
to the observations made by Mr. Justice 
Divatia in Malkarjun’s case, 45 Bom L.R. 
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259= (AIR 1943 Bom. 187). their Lord- 
ships observed at p. 46 (of Bom. L. R.) = 
(at p. 276 of AIR) as under:' — 

"Apart from authorities it see m s to us 
that an alienation by a de facto guardian 
of the minor’s property without justify- 
ing necessity must be held to be void ab 
initio, as has been held by Mr. Justice 
Divatia in 45 Bom. L. R. 259 = (AIR 1943 
Bom. 187)." 

8. Under the circumstances. It Is clear 
'that a de facto guardian cannot alienate 
the property of a minor without legal 
'necessity. In the present case s it is clear 
from the evidence that the business started 
in the suit premises in the name and style 
of Jaykant Dinner Club was a new busi- 
ness. In the case of Benaras Bank Ltd. v. 
Bari Narain, 34 Bom. L. R. 1079 = (AIR 
1932 PC 182), the Privy Council held that 
a manager of a joint Hindu family has 
no power to impose upon a minor member 
of the family the risk and liability of a 
new business started by him and that It 
makes no difference that the manager Is 
the father of the minor. Under the cir- 
cumstances, it is clear that a de facto 
'guardian of a minor cannot start a new 
(business on behalf of the minor, which 
would impose liability on the minor. 
.Hence he cannot enter into a new busi- 
ness on behalf of the minor, by which 
.the liability to pay the rent would be In- 
Icurred on behalf of the minor. It is no 
,doubt true that the above decisions refer 
to alterations of immoveable properties 
Jon behalf of minors by de facto guardians, 
but the same principle would equally 
apply where the de facto guardian enters 
into a contract on behalf of a minor by 
which a liability for the minor is created 
and the act of the de facto guardian Is 
without any legal necessity, 

9. Mr. Shah supported the reasoning 
of the learned District Judge. The Dis- 
trict Judge dismissed the _ first appeal 
filed by the minor confirming the trial 
Court view that the minor was bound by 
the transactions, on the ground that there 
was nothing in law preventing the minor 
from being a transferee under the Trans- 
fer of Property Act. He relied upon Sec- 
tions 6 and 7 of the Transfer of Property 
Act, 1882. According to Section 6(h) of 
T. P. Act, no transfer can be made to a 
person, legally disqualified to be trans- 
feree. Section 7 of the said Act provides 
that every person competent to contract 
and entitled to transferable property, or 
authorised to dispose of transferable pro- 
perty not his own, is competent to trans- 
fer such property either wholly or in 
part. There is nothing in the Transfer of 
Property Act according to which it can 
be said that a minor Is disqualified to be 
a transferee. There Is no question of 
application of Section 7 because In the 
case under appeal the minor la not the 


transferor. Section 11 of the Indian Con- 
tract Act, 1872, would not come In the 
way of transfer of property in favour of 
the minor. But when a lease is created, 
it is not the transfer of immoveable pro- 
perty or interest therein simplidter in 
favour of a minor. The same is coupled 
with an obligation on the part of the 
minor to pay stipulated rent, and when 
obligation is created agai ns t a minor by 
such transfer, one has to consider whe- 
ther the minor is bound by such trans- 
fer. Ordinarily, in a gift or other transfer 
of property in favour of a minor there is 
no reciprocal obligation cast on the minor, 
but in a lease reciprocal obligation is cast 
on the lessee (minor) to perform several 
obligations as mentioned in Section 108-B 
of the Transfer of Property Act. In this 
case, the lease deed dated 4th April 1953, 
is produced at Ex. 26. The same provides 
for a yearly rent and the time limit fixed 
is one year. The document Is signed both 
by the lessor and the lessee and defen- 
dant No. 2 has signed therein as a guard- 
ian on behalf of defendant No. 1. By 
a lease deed, transfer of interest In the 
immoveable property is created in favour 
of the lessee. But that transfer of inte- 
rest Is not similar to that where property 
is transferred to a minor by gift or 
otherwise. Here, by transfer of inte- 
rest an obligation is cast upon the lessee 
to observe and perform several cove- 
nants entered into by the parties. Under 
the circumstances, for the creation of a 
lease an agreement between two parties 
Is necessary and for entering into that 
agreement there is a bar of Section 11 of 
the Indian Contract Act, according to 
which all agreements are contracts if they 
are made by free consent of the parties 
competent to contract for a lawful consi- 
deration and with lawful object and not 
expressed or declared to be void. In the 
present appeal, we are not concerned 
with an act directly of a minor but of a 
de facto guardian on behalf of a minor. 
Under the circumstances, in cases of leaser 
even it is clear that the de facto guardian] 
has no authority to create obligations to 
bind the estate of a minor by acts which] 
are not for necessity. 

Appeal allowed. 
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and the stated purposes for effectuating 
which the rules are made. There can be 
no hard and fast rule or straight-jacket 
formula in this respect. The question 
must always be, whether the provisions 
of the rules can. on a reasonable view of 
the matter, be said to be related to the 
Stated purpose and if they are, they must 
be held to be within the scope and ambit 
of Section 3. If this test is applied, the 
challenge to the validity of Rules 126-L, 
126-M and 126-P on this ground must 
fail. The Rules are reasonably related to 
the purpose of securing the defence of 
India and maintenance of supplies and 
services essential to the life of the com- 
munity. (1920) 1 KB 829 and 1952 AC 
427 and AIR 1966 Bom 70. Folk 

(Paras 14 and 15) 

(I) Defence of India Rules (1962), 
Tart XH-A (Gold Control) Rule 12G-L (16) 
— Rule is not retrospective and must be 
construed as attracting penalty only in 
those cases where act or omission render- 
ing gold liable to confiscation is done 
after coming into force of rule — Held, 
that, as petitioner owned undeclared gold 
since commencement of Part Xn-A, bis 
failure to declare it within prescribed 
time in contravention of Rule 126-L (1) 
and his retaining possession of it in con- 
travention of Rule 126-1 (10) rendered the 
Undeclared gold liable to confiscation at 
the latest by 28th February, 1963 and if 
it ha3 been seized by authorised per- 
son, it could be confiscated under 
Rule 126-M at any time prior to 24th June, 
1963 when R. 126-L (16) was introduced 
— - Fact that petitioner continued to be in 
possession of it even up to 20th November, 
1964, when it was uncovered by raiding 
party, was not an act or omission which 
rendered it liable to confiscation — The 
act or omission which rendered the 
undeclared gold liable to confis- 
cation had already been committed 
prior to 24th June, 1963 and the penalty 
provided in Rule 126-L (16) was therefore, 
not attracted. (Paras 18 and 19) 

(J) Defence of India Rules (1962), 
Part XH-A (Gold Control) R. 126-L (16) 
■ — Offence contemplated by rule is not a 
continuing offence — (Penal Code (I860), 
Section 40 — Continuing offence.) 

(Para 19) 

Cases Referred: Chronological Paras 

(1967) Special Civil Appln. No. 434 
of 1967 “ 9 Guj LR 777. Prem- 
chand Jechand v, K. G. SanghranI 13 

(1966) AIR 1966 Bom 70 (V 53) « 

67 Bom LR 234, Amichand v. 

G. B. Kotak. , 15 

(1964) AIR 1964 SC 381 (V 51) = 

(1964) 1 Cxi LJ 269. Makhan Singh 
v. State of Punjab 12 


(1963) AIR 1963 SC 822 (V 50) - 
1963 (1) Cri U 809, Radha Kishan 
v. State of Uttar Pradesh 
(1961) AIR 1961 SC 1602 (V 48) « 
(1962) 2 SCR 125, Jyoti Pershad V. 
Union Territory of Delhi 
(1958) AIR 1958 SC 538 (V 45) *= 
1959 SCR 279. Ram Krishna 
Dalmla v. S. R. Tendolkar 
(1952) 1952 AC 427 =■ 96 SJ 395, 
Attorney General for Canada v, 
Hallet and Carey Ltd. 

(1937) 1937 Ch 210 » (193?) 4 All 
ER 405, Sutherland Publishing Co. 
v. Caxton Publishing Co. 

(1920) 1920-1 KB 829 ~ 89 UKB 
387, Chester v. Bateson 
(1886) 11 App Cas 627 ~ 55 LJPC 
69, Salmon v. Duncombe 


5 

13 

13 

15 


15 

8 


L M. Nanavati with K. S. Nanavati, for 
Applicant; P. P. Khambhatta with K- IL 
Kaji with K. L. Talsania. AddL Govern- 
ment Pleader, for Opponents. The 
Attorney-General served. 


BHAGWATI, C. J. : This petition chal- 
lenges the validity of certain provisions of 
the Gold Control Rules, 1963. On 26th 
October 1962, simultaneously with the 
Declaration of Emergency under Article 
356 of the Constitution, the President pro- 
mulgated the Defence of India Ordinance, 
1962, pursuant to S. 3 of the Defence of 
India Ordinance, the Central Government 
made the Defence of India Rules, 1962. 
The Defence of India Ordinance was sub- 
sequently repealed by the Defence of 
India Act, 1962 on 12th December 1962 
but by virtue of the saving provision, the 
Defence of India Rules, 1962, were con- 
tinued in force. The Defence of India Act 
was passed, as its Preamble shows, to 
provide for special measures to ensure 
the public safety and Interest, the defence 
of India and civil defence and for trial of 
certain offences and for matters connected 
therewith. Section 3, sub-section (1) read 
as follows: 

”3. (1) The Central Government may, 
by notification in the Official Gazette, 
make such rules as appear to it necessary 
or expedient for securing the defence of 
India and civil defence, the public safety, 
the maintenance of public order or the 
efficient conduct of military operations, 
or for maintaining supplies and services 
essential to the life of the community." 
Section 3 sub-section (2) provided that 
without prejudice to the generality of the 
powers conferred by sub-section (1), the 
rules may provide for and may empower 
any authority to make orders providing 
for all or any of the matters enumerated 

in clauses (1) to (57). One of the matters 
enumerated was that set out in clause 
(33). namely; 
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"(33) controlling the possession, use or 
disposal of, or dealing in, coil, bullion, 
bank notes, currency notes, securities or 
foreign exchange;”. 

On 9th January 1963, the Central Govern- 
ment, in exercise of the power conferred 
under S. 3 of the Defence of India Act, 
amended the Defence of India Rules by 
introducing Part XII-A comprising Rules 
126-A to 126-Z, (hereinafter referred to 
as the Gold Control Rules, 1963). Rule 
126-A, clause (a), defined '‘Board” to 
mean the Board constituted under Rule 
126-J and Rule 126-J, clauses (1) and (2) 
laid down the constitution and functions 
of the Board. Clause (4) of Rule 126-J 
conferred power on the Board to autho- 
rise by general or special order "any per- 
son to exercise all or any of the powers 
exercisable by it under this Part other 
than the power to hear appeals under 
Rule 126-M and this present power of 
authorisation” and different persons could 
be authorised by the Board to exercise 
different powers. Rule 126-1, clause (1) 
required every person (not being a dealer 
or refiner required to apply for a licence, 
or licensed under Part XII-A) to make a 
declaration to the Board in the prescribed 
form as to the quantity, description and 
other prescribed particulars of gold, other 
than ornaments, owned by him, within 
thirty days from the commencement of 
Part XII-A. Part XII-A came into force 
on 9th January 1963 and therefore the 
period of thirty days limited by Rule 
126-1, clause (1) for making a declaration 
under that rule was due to expire on 8th 
February 1963 but the Central Govern- 
ment extended the period upto 28th Feb- 
ruary 1963. The petitioner was admit- 
tedly not a dealer or refiner required to 
apply for a licence or licensed under 
Part XII-A and he was therefore requir- 
ed under Rule 126-1, clause (1) to make 
a declaration to the Board in the prescrib- 
ed form as to the quantity, description 
and other prescribed particulars of gold 
owned by him. He accordingly made 
such declaration on 7th February 1963 
and in that declaration he showed that 
he owned only six gold bars and twenty- 
five gold sovereigns. 

2. Now according to the respondents 
the petitioner also owned further eight 
gold bars weighing 23,229 Gms. and one 
hundred fifty gold sovereigns weighing 
1,223 Gms. which were not declared by 
him and he remained in possession of this 
quantity of gold (hereinafter referred to 
as the undeclared gold). This undeclared 
gold was secreted by the petitioner be- 
neath the earth two and a half feet deep 
at four points in the strong room of his 
celler. It appears that sometime prior 
to 18th November 1964, the tax autho- 
rities received information that some gold 
was lying secreted in the residential pre- 
mises of the petitioner and, therefore, on 


18th November 1964, some senior officers 
of the Income-tax Department raided the 
residential premises of the petitioner and 
earned on search of the residential pre- 
mises. On 20th November while the 
search was in progress, the petitioner, 
realising that the officers conducting the 
search were on the point of discovering 
the undeclared gold which was lying 
secreted in the strong room of the celler, 
came out with the story that his late 
mother had secreted some valuables in the 
strong room of the celler at certain points 
and offered to point out the spots where 
according to him the valuables were 
secreted. When earth was dug out at 
those spots upto a depth of two and a half 
feet, cement containers were found em- 
bedded in the earth and in the cement 
containers was the undeclared gold of 
the estimated value of Rs. 2,83,320/-. The 
undeclared gold was deposited in a locker 
in the Safe Deposit Vault of the Bank of 
India Ltd., in the joint names of the peti- 
tioner and one of the Income-tax Offi- 
cers. Thereafter on 17th December 1964, 
one R. M. Shelat, Deputy Superintendent 
of Central Excise, went to the residence 
of the petitioner with two Panchas and 
in the presence of the Panchas he seized 
the undeclared gold under Rule 126-L, 
Clause (2). The petitioner thereafter 
made frantic effort to purchase Gold 
Bonds against the undeclared gold as 
also to subscribe for the National Defence 
Gold Bonds, 1980 by utilising the un- 
declared gold but his efforts were unsuc- 
cessful since the authorities refused to 
make the undeclared gold available for 
either of these two purposes. In the 
meantime, a notice dated 5th June 1965 
was issued by the Assistant Collector of 
Central Excise, Baroda, calling upon the 
petitioner to show cause why the un- 
declared gold which was seized as afore- 
said and in respect of which an offence 
as mentioned in para 1 of the notice ap- 
peared to have been committed, should 
not be confiscated under Rule 126-M and 
penalty should not be imposed under 
Rule 126-L, clause (16). The petitioner 
filed a statement in reply to the show 
cause notice on 28th June 1965. The Col- 
lector of Central Excise did not proceed 
with the hearing for some time but ulti- 
mately, by a letter dated 6th January 
1967, he fixed the date of hearing on 20th 
January 1967 and intimated to the peti- 
tioner that he may remain present for the 
purpose of hearing at the appointed time 
on that date. The petitioner thereupon 
filed the present petition challenging the 
validity of the show cause notice dated 
5th June 1965. 

3. Before we set out the grounds of 
challenge, it would be convenient at this 
stage to refer to some of the relevant pro- 
visions of the Gold Control Rules. We 
have already referred to Rule 126-J and 
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Rule 126-1, clause (1). Rule 126-1, clause 
(10) is also material and it runs as under; 

"126-L 

(10) No person other than a dealer and 
a refiner, licensed under this Part, shall 
acquire or have in his possession or under 
his control any quantity of gold required 
to be declared under this rule unless such 
gold has been included in a declaration 
or further declaration made thereunder; 


Rule 126-L is the next important rule and 
it provides, omitting portions immaterial; 

,< 126-L. 

(2) Any person authorised by the Cen- 
tral Government by writing in this be- 
half xnay-~ 

(a) enter and search any premises, nof 
being a refinery or establishment 
referred to in sub-rule (1), vaults, 
lockers or any other place whether 
above or below ground; 

(b) seize any gold in respect of which 

he suspects that any provision of 
this Part has been, or is being, or 
is about to be, contravened, along 
with the package, covering or re- 
ceptacle, if any. in which such gold 
is found and thereafter take all 
measures necessary for their safe 
custody, ...... ...... ....... 

(16) Any person who in relation to any 
gold does or omits to do any act which 
act or omission would render such gold 
liable to confiscation under Rule 126-M, 
or abets the doing or omission of such an 
act shall be liable, in addition to any 
liability for any punishment tinder this 
Part to a penalty not exceeding five 
times, the value of the gold or one thou- 
sand rupees, whichever is more;- 

It may lie pointed out that clause (16) 
was not originally part of Rule 126-L but 
it was introduced by an amendment made 
by the Defence of India (Seventh Amend- 
ment) Rules, 1963 which came into force 
from 24th June 1963, Another amend- 
ment made by the Defence of India (Se- 
venth Amendment) Rules, 1963 was that 
the reference to the Board was deleted 
and instead, a provision was made for ap- 
pointment of an Administrator who was 
to discharge substantially the same func- 
tions as the Board. Rule 126-M provided 
for confiscation of gold seized Under 
Rule 126-L. 

"126-M. (1) Any gold seized under 
Rule 126-L together with the package, 
covering or receptacle, if any, in which 
such gold is found shall be liabUxto con- 
fiscation. « 


(2) Such confiscation may be adjudged. 


(3) An appeal shall lie to the Board 
against every adjudication of confiscation 
under sub-rule (2).” 

Rule 126-X which is the last Rule re- 
quiring to be noticed reads as unden 

’'126-X. — Until the Board Is constitut- 
ed in accordance with the provisions of 
this Part and holds its first meeting, all 
or any of the functions of the Board may 
be performed by the Central Govern- 
ment” 

The Board was constituted in accordance 
with the provisions of Part XII-A but It 
did not hold its first meeting and, there- 
fore, at the material time, the Central 
Government was entitled to perform the 
functions of the Board under Rule 126-X. 
Having noticed the relevant provisions 
of the Gold Control Rules, let us now 
examine the grounds on which the valid- 
ity of the impugned show cause notice 
was challenged on behalf of the peti- 
tioner. 

4. There were four grounds on which 
the petitioner challenged the validity of 
the impugned show cause notice and they 
were: 

(A) . — R. M. Shelat who seized the un- 
declared gold was not duly authorised bv 
the Central Government under Rule 126-L 
clause 2 and, therefore the seizure of the 
undeclared gold was not a valid seizure 
under Rule 126-L and it was not liable to 
be confiscated under Rule 126-M. 

(B) . — Rules 126-L, 126-M and 126-P 
suffered from the vice of excessive dele- 
gation of legislative power and were 
therefore null and void. 

(C) .— Rules 126-L. 126-M and 126-P 
were ultra vires Section 3 of the Defence 
of India Act inasmuch as they were not 
made for carrying out one or more of the 
purposes set out in Section 3, sub-sec- 
tion (1). 

(D) . — Rule 126-L, clause (16) under 
which penalty was sought to he imposed 
on the petitioner was not applicable in 
the_ present case since, on the facts alleg- 
ed in the show cause notice, the omission 
to declare the undeclared gold within the 
Prescribed period and remaining in pos- 
session of it had already rendered the 
Undeclared gold liable to confiscation prior 
to the introduction of Rule 126-L, clause 
(161 and Rule 126-L, clause (16) could 
not be applied retrospectively so as to 
take in cases where some act or omission 
rendering gold liable to confiscation was 
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been denied promotion. The opinion of 
the appointing authority, however, would 
be completely subjective and cannot be 
questioned in a court of law unless it 
is shown to be mala fide. The reason for 
this is that it is for the appointing autho- 
rity to assess the work of its servants, 
and to know the performance of their 
work, the quality of their standard, their 
output and the like and it is not for the 
court to sit in appeal over the opinion of 
the appointing authority unless such an 
opinion is shown to be tainted by a mala 
fide or colourable intention. 

Our attention was drawn to a Full 
Bench (Division Bench?) decision of this 
court in Gopi Nath Kaul v. State of J & K 
AIR 1957 J & K 31 where it was held that 
the question of promotion depends purely 
on the subjective satisfaction of the ap- 
pointing authority, which was not bound 
to give reasons for its decision. In this 
case their Lordships observed as follows: 

" it is the appointing authority 

which is the judge of merit and ability 
and this court cannot substitute its judg- 
ment for that of the appointing authority 

Under these circumstances it is 

not possible to hold that any statutory 
rule was violated by the respondents in 
the case of the petitioner. We, however, 
consider it necessary to emphasize that 
it would have been proper if the appoint- 
ing authority had assigned these reasons 
in the different orders by which the peti- 
tioner was superseded. If these reasons 
had then been vouchsafed, it would have 
not been necessary for the respondents to 
explain these supersessions by filing affi- 
davits.” 

The same view was taken in a previous 
Full Bench case in Mohd. Aslam v. V. L. 
Vishin, AIR 1957 J & K 8, where also 
their Lordships pointed out that it was 
desirable that the anpointing authority 
should mention in its order the grounds 
of merit and ability which had been taken 
into consideration while making promo- 
tion of a member of service to a higher 
class. It is true that these decisions do not 
hold that it is imperative for the appoint- 
ing authority to give reasons for promo- 
tion, although it is desirable to do so. 

16-17. With great respect to these autho- 
rities we might like to mention that they 
do not appear to have approached the 
question from the various aspects which 
we have discussed above, nor have they 
considered the special language of R. 25 
' (2), particularly the word 'grounds’ which 
by necessary intendment requires reasons 
to be given by the appointing authority 
showing that the conditions mentioned in 
Rule 25(2) have been fulfilled. While, 
therefore, \ve fully agree with the first 
part of the decision of the Full Bench 
namely that the question of promotion 
depends on the subjective satisfaction of 
the appointing authority, we do not agree 
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with the other part of the judgment that 
the statute does not require reasons to be 
given. As pointed out above, the only 
irresistible inference that can be drawn 
from the circumstances mentioned above 
mid the peculiar language of Rule 25(2) 
is that the rule-makers intended not ex- 
pressly but impliedly that the appointing 
authority must give reasons for giving 
promotion to a member of a service in 
order to show that the conditions men- 
tioned in the rule have been complied 
with. The answer to question 2 is there- 
fore given in the affirmative. 

Question 3. 

Whether or not the Government ser- 
vants have a legal right to promotion 
under the rules so as to make the act of 
promotion a judicial act requiring an 
objective consideration? 

Question 4 

Whether or not the appointing autho- 
rity is to follow the principles of natural 
justice by giving a reasonable opportunity 
to the Government servants of being 
heard before a promotion is decided 
upon? 

These two questions are inter-connect- 
ed and will be taken up together. 

18. The main argument of Mr. Bhasin 
appearing for the petitioners was that in 
view of the statutory rules providing for 
conditions of service of Government ser- 
vants every Government servant has a 
right to be promoted in accordance with 
the provisions of the rules and that such 
a right has to be exercised objectively 
after conforming to the rules of natural 
justice. In other words the argument 
was that the act of promotion being a 
judicial act, the Government servant is 
entitled to be heard before any action is 
taken against him — otherwise the power 
of granting promotion may be used arbi- 
trarily so as to cause serious injustice. 
In our opinion the argument is based on 
a wrong premise namely that a Govern- 
ment servant has a legal right to be pro- 
moted. We have already pointed out 
above that the relationship between the 
Government and its servants is just like 
the relationship of any other master and 
servant with the difference that in the 
case of Government servants some of the 
service conditions are regulated by sta- 
tutory rules and constitutional safeguards. 
The Government has the power to change 
or alter rules even unilaterally without 
obtaining the consent of the Government 
servant and sucb an altered rule will be 
binding on the Government servant. In 
Roshan Lai v. Union of India, AIR 1967 
SC 1889 their Lordships of Supreme Court 
defined the exact relationship of Govern- 
ment and its servants and adverting to 
their incidents observed as follows: — 

"It is true that the origin of Govern- 
ment service is contractual. There is an 
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offer and acceptance in every case. But 
once appointed to his post or office the 
Government servant acquires a status 
and his rights and obligations are no 
longer determined by consent of both 
parties, but by statute or statutory rules 
which may be framed and altered unilate- 
rally by the Government. In other words, 
the legal position of a Government ser- 
vant is more one of status than of con- 
tract. The hall-mark of status is the at- 
tachment to a legal relationship of rights 
and duties imposed by the public law 
and not by mere agreement of the parties. 
The emoluments of the Government ser- 
vant and his terms of service are govern- 
ed by statute or statutory rule which may 
be unilaterally altered by the Govern- 
ment without the consent of the em- 
ployee,” 

19. Reliance was, however, placed . by 
Mr. Bhasin on the leading case of Ridge 
v. Baldwin, (1063) 2 AH E R 66. 
where their Lordships held that in exer- 
cising the power of dismissal conferred 
by the Municipal Corporations Act the 
watch committee were bound to observe 
the principles of natural justice by giv- 
ing a proper opportunity to the accused 
of being heard. In our opinion this prin- 
ciple applies where an authority whether 
administrative or quasi-judicial is dealing 
with the rights of citizens in which case 
the rules of natural justice are at once 
attracted even though there may be no 
provisions for hearing the person con- 
demned. 


20. In Bhagwan v. Ram Chand, AIR 
1965 SC 1767, their Lordships of the 
Supreme Court pointed out that the ob- 
servations in the Ridge's case. 1963-2 All 
ER 66, referred to above were to be 
applied and called into aid only when an 
authority is dealing with the rights of 
citizens. Their Lordships observed as 
follows: — 


"If it appears that the authority or 
body has been given power to determine 
questions affecting the rights of citizens, 
the very nature of the power would in- 
evitably impose the limitation that the 
power should be exercised in conformity 

With the principles of natural justice 

This question has been considered 

by this Court on several occasions 

and it has been held adopting the 

view expressed by the House of Lords 
in Ridge v/ Baldwin, 1964 AC 40, that the 
extent of the area where the principles 
of natural justice have to be followed 
and judicial approach has to be adopted 
must depend primarily on the nature of 
the jurisdiction and the power conferred 
7 on any authority or body by statutory 
' provisions to deal with the questions 
affecting the rights of citizens.” 

In view of this clear pronouncement of 
the Supreme Court.it is manifest, that 
the rule in Ridge's case, 1963-2 All J^R 66, 


cannot apply to promotions _ in services 
which are purely administrative in 
character and depend upon the subjective 
satisfaction of the appointing authority 
concerned. 

Unless the rule Itself requires notice 
to be given to the Government servant, 
the principles of natural justice cannot be 
imported into administrative actions con- 
cerning Government servants. Indeed if 
we accept the argument of the learned 
counsel for the petitioners and insist on 
the appointing authority to follow the 
dilatory procedure of hearing the Govern- 
ment servants concerned at every stage 
of their promotion or selection, we would 
be placing insurmountable obstacles in 
the smooth running and the scientific 
functioning of the services of the State 
and would introduce an element of inordi- 
nate delay making confusion worse con- 
founded. We might mention here that 
the rules do provide a full opportunity to 
the Government servants whose promo- 
tion is withheld by way of penalty or 
where other penalties are imposed on 
the Government servants. The rule- 
makers have, therefore. Incorporated the 
principle of natural justice where they 
thought that an opportunity to oe given 
to the Government servant concerned to 
be heard was necessary. 

21. Similarly reliance was placed on 
Jaisinghanl v. Union of India. AIR 1967 
SC 1427 wherein it was pointed out that 
the absence of arbitrary power was the 
first essential of the rule of law on which 
our Constitution is based. In that case 
their Lordships were dealing with the 
conditions of service of an income-tax 
officer and the rules were silent on Cer- 
tain important matters regarding the 
conditions of service of income-tax em- 
ployees. In the instant case since the 
discretion to grant promotion is clearly 
governed by Rule 25(2). the question of 
applying the dictum laid down by the 
Supreme Court does not arise. The rules 
regarding promotion provide sufficient 
guarantee against any arbitrary exercise 
of power inasmuch as they lay down, as 
held by us. that reasons for promotion 
must be given and secondly where pro- 
motion is withheld by way of penalty, a 
reasonable opportunity to the Govern- 
ment servant concerned of being beard 
in the matter is also provided for. For 
these reasons therefore this case docs not 
appear to be of any assistance to the 
learned counsel for the petitioners. 

22. Reliance was then placed on S, K. 
Ghose v. Union of India. AIR 1968 SC 
1385 at p. 1389. This case also does not 
apply, because in the case before their 
Lordships there was a dear finding by 
the Court that seniority was disturbed 
in contravention of a specific provision of 
the rule by an arbitrary exercise of 
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power. It is not disputed that if the 
appointing authority acts contrary to the 
express provisions of Rule 25(2) or if its 
action is tainted with malice in law, the 
petitioners can always approach the 
court for striking down the order im- 
pugned. 

23. Similarly reliance was placed on 
Collector of Monghyr v. Keshav Prasad, 
AIR 1962 SC 1694, where their Lordships 
were dealing with the statutory provisions 
of the Bihar Private Irrigation Works 
Act. This case also can be distinguished 
on the, ground that there their Lordships 
were dealing with a section of the statute 
which dealt with the rights of citizens 
and therefore the rule of natural justice 
would naturally apply. 

24. Our attention was also drawn to 
High Court of Calcutta v. Arun Kumar. 
AIR 1962 SC 1704. This case far from 
helping the petitioners fortifies the view 
taken by us in the present case. In that 
case the action of the High Court in 
denying promotion to a judicial officer 
was challenged by a suit which ultimate- 
ly came up to the Supreme Court. Their 
Lordships of the Supreme Court justified 
the action of the High Court and held 
that the High Court was the sole admi- 
nistrative authority to determine the 
question of promotion of Munsiffs to Sub- 
Judges’ grade and this exercise of power 
could not be interfered with, because it 
depended upon the subjective satisfac- 
tion of the High Court. Reliance in that 
case was placed on Rule 49(a) under 
which the judicial officer was entitled 
to a notice if promotion was withheld as 
a penalty and their Lordships held that 
that was a clear distinction between 
withholding promotion as a penalty and 
granting promotion to a junior man on 
the basis of merit and ability. In this 
connection their Lordships observed as 
follows: — 

"Rule 49 on which reliance was placed 
by the plaintiff to make out his right to 
be considered for promotion as a subordi- 
nate judge is in the first instance, not 
a right but only a safeguard to a public 
servant that punishment by withholding 
of promotion shall not be imposed upon 
him unless he has been given adequate 
opportunity of showing cause against the 
action proposed to be taken. It is also 
clear that R. 49 comes into play only 
when proceedings are taken by way of 
disciplinary action against a public ser- 
vant. In such disciplinary proceedings, 
the Government servant proceeded 
against has a right to insist upon the 
procedure being strictly followed.” 

In the instant cases also Rule 30 is the 
exact replica of Rule 49 and the observa- 
tions made by their Lordships apply, 
mutatis mutandis, to these cases also. 
Thus the position is that no Government 
servant has a right to promotion which 


is to be made according to the provisions 
of the rules. A promotion by-passing 
the senior servant may take place in 
either of the following two ways: 

(1) A junior person may be appointed 
on the basis of merit and ability super- 
seding the senior man. In such a case 
the senior man has no right at all because 
merit prevails over seniority. 

(2) A junior man may be promoted to 
a higher post by superseding a senior 
man because the senior man though equal 
in merit to the junior servant is guilty 
of negligence or other laches as a resuit 
of which his promotion is withheld. In 
such a case the appointing authority 
under Rule 30 is bound to hear the Gov- 
ernment servant before withholding his 
promotion. 

25. Thus, in any case, it cannot be 
said that a Government servant has a 
legal right to promotion. 

26. In AIR 1968 Cal 35, Arun Kumar 
v. State of West Bengal, it was clearly 
held that promotion cannot be claimed as 
a matter of right To the same effect is 
another decision in AIR 1959 Mad 270. 

27. In State of Mysore v. S. Mahmood, 
AIR 1968 SC 1113 at p. 1115 their Lord- 
ships were discussing a similar rule re- 
garding promotion based on seniority- 
cum-merit. Their Lordships observed as 
follows: — 

"Where the promotion is based on 
seniority-cum-merit, the officer cannot 
claim promotion as a matter of right by 
virtue of his seniority alone. If he is 
found unfit to discharge the duties of the 
higher post, he may be passed over and 
an officer junior to him may be pro- 
moted.” 

28-29. In view of the authorities dis- 
cussed above, it is manifest that under 
Rule 25(2) of the Rifles promotion cannot 
be claimed as of right and therefore the 
argument that a Government servant has 
a legal right to promotion must be re- 
jected. For the reasons that we have 
already given in holding that the princi- 
ples of natural justice cannot be applied 
to matters of promotion which are purely 
administrative in nature and do not deal 
with the right of citizens, it follows that 
there was no question of giving a reason- 
able opportunity to the Government ser- 
vant concerned of being heard before 
promotion is refused to him unless the 
appointing authority withholds promo- 
tion by way of penalty. For these reasons, 
therefore, the answers to questions 3 and 
4 are given in the negative. 

Question 5: 

Whether in granting promotion under 
Rifle 25(2) and (3) to one Government 
servant and not to the other rights of 
equality under Art. 16 of the Constitu- 
tion of India are infringed? 
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29-A. It is well settled that the con- 
cept of equality contained in Art. 16 of 
the Constitution of India cannot be at- 
tracted where a promotion oi Govern- 
ment servant is made on the basis of 
merit. Before this Article would apply, 
it must be established that the Govern- 
ment servants are similarly circumstanced 
and have been selected for hostile discri- 
mination. Where the rule provides for 
promotion to be made on the basis of 
merit and ability alone if the person who 
seeks promotion does not possess the 
requisite merit and ability and when he 
ts not similarly circumstanced with his 
junior who Is of a superior merit, then 
in the event of the junior being promot- 
ed, the senior cannot take shelter under 
the infraction of Art. 16 of the Constitu- 
tion of India, This point was fully discus- 
sed by the Supreme Court in General 
(Manager, Southern Rly. v. Rangachari, 
AIR 1962 SC 36 where their Lordship3 
observed as follows; — 

"This equality of opportunity need not 
be confused with absolute equality as 
such. What is guaranteed is equality of 
opportunity and nothing more. Art. 16(1) 
or (2) does not prohibit the prescription 
of reasonable rules for selection to any 
employment or appointment to any office. 
Any provision as to the qualifications for 
the employment or the appointment to 
office reasonably fixed and applicable to 
all citizens would certainly be consistent 
with the doctrine of the equality of op- 
portunity; but in regard to employment, 
like other terms and conditions associated 
with and incidental to it, the promotion 
to a selection post is also included in the 
matters relating to employment, and even 
in regard to such a promotion to a selec- 
tion post all that Art 16(1) guarantees Is 
equality of opportunity to all citizens who 
enter service.” (See pp. 40-41 of the 
Report) . 

30. This principle was further reite- 
rated in a recent Judgment of the 
Supreme Court in U. Sankunnl Menon v. 
State of Rajasthan, AIR 1968 SC 81 at 
p. 84 where their Lordships observed as 
under: — 

"It is entirely wrong to think that 
every one. appointed to the same post. Is 
entitled to claim that he must be paid 
Identical emoluments as any other per- 
son appointed to the same post, disregard- 
ing the method of recruitment, or the 
source from which the officer is drawn 
for appointment to that post. No such 
equality is required either by Art 14 or 
Ait. 16 of the Constitution.” 


31. Similar observations were made 
by their Lordships in the leading case of 
All India Station Masters’ and Assistant 
Station Masters' Association, Delhi v. 
General Manager, Central Railway, AIR 


i960 SC 384 where their Lordships ob- 
served as follows:— 

" There is in our opinion, no 

escape from the conclusion that equality 
c<f opportunity in matters of promotion 
jnust mean equality as between members 
c»f the same class of employees, and not 
^quality between members of separate 
independent classes.” e 

32. For these reasons we hold that in 
granting promotion to a Government ser- 
vant in accordance with the conditions 
prescribed in Rr. 25(2) and 25(3), Art. 16 
pf the Constitution of India is not infring- 
ed in any way. Indeed, if the appointing 
authority acts contrary to the rules or 
yrhere its action Is mala fide amounting to 
£tn arbitrary or colourable exercise ol 
jurisdiction, the aggrieved Government 
servant can always approach the Court 
tor an appropriate remedy^ For the 
Reasons given above, the answer to ques- 
tion 5 is given in the negative. 

Question 6: 

The principle governing inter se senior- 
ity of Government servants as contained 
Jn the rules. 

33-33-A. The rules lay down a very 
scientific system of regulating inter se 
seniority between various Government 
•servants who have been divided into vari- 
ous classes. Rule 24 of the Rules (which 
js the pertinent rule) runs aa follows: — 
‘'The seniority of a person who is subject 
to these rules has reference to the ser- 
vice, class, category or Rrade with refer- 
ence to which the question has arisen. 
Such seniority shall be determined by 
the date of his first appointment to such 
service, class, category or grade as the 
case may be. 

Note 1: — . The rule In this clause will not 
affect the seniority on the date on which 
these rules come Into force oi a mem- 
ber of any service, class, category or 
grade as fixed in accordance with the 
rules and orders in force before the 
date on which these rules come into 
force. 

Interpretation: The words 'date of first 
appointment’ occurring in the above 
rule will mean the date oi first sub- 
stantive appointment, meaning thereby 
the date of permanent appointment or 
the date oi first appointment on proba- 
tion on a clear vacancy, confirmation in 
the latter case being subject to good 
work and conduct and/or passing of any 
examination or examinations and/or 
tests. 

Provided that the inter se seniority of 
two or more persons appointed to the 
£ame service, class, category or grade 
£unultaneous]y will, notwithstanding the 
fact that they may assume the duties of 
their appointments on different dates by 
geason of their being posted to different 
stations, be determined; 
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(a) in the case of those promoted by 
their relative seniority in the lower 
service, class, category or grade, 
(fa) in the case of those recruited direct 
except those who do not join their 
duties when vacancies are offered 
to them according to the positions 
attained by and assigned to them 
in order of merit at the time of 
competitive examination or on the 
basis of merit, ability and physical 
fitness etc. in case no such examina- 
tion is held for the purpose of 
making selections; 

fc) as between those promoted and 
recruited direct by the order 5n 
which appointments have to be 
allocated for promotion and direct 
recruitment as prescribed by the 
rules. 

Note 2 — Any substantive appointments 
or permanent promotions made in any 
department prior to 15th May 1958, 
will not be disturbed if otherwise in 
order unless such appointments or pro- 
motions are already the subject of any 
appeal, review or revision or otherwise 
pending decision. 

(2) A member of a service, class, cate- 
gory or grade unless he is reduced in 
seniority as a punishment shall retain 
seniority in such service or grade as 
determined by sub-rule (1) notwith- 
standing any delay in the completion 
of his probation or his appointment as 
a member of such service, class, cate- 
gory or grade, 

(3) where a member of any service, 
class, category or grade is reduced to a 
lower service, class, category or grade 
he shall be placed at the top of the 
latter unless the authority ordering 
such reduction directs that he shall 
rank in such lower service, class, cate- 
gory or grade next below any specified 
member thereof.” 

(This rule provides, to begin with, that 
^seniority is to be governed with reference 
; to service, class, category or grade which 
'is held by the Government servant and 
has to be determined by the date of his 
; first appointment to such service, class, 
'category or grade. The words 'first ap- 
pointment’ have been further defined as 
(relating to the date of the first substan- 
>tive appointment, that is to say, the date 
of the permanent appointment against a 
clear vacancy. So far the question pre- 
sents no difficulty. For instance if A Is 
appointed to a lower class such as a Mun- 
sfff and B is appointed also • to that class, 
then the person out of these who has been 
appointed first in point of time would be 
deemed to be senior provided the appoint- 
ment has been made against a clear 
vacancy. In case this is not so, then the 
date on which one of these persons has 
been confirmed or rather has secured the 


permanent appointment would be the 
date from which his seniority would run. 
Proviso to Rule 24 contemplates a situa- 
tion where inter se seniority of two or 
more persons is to be determined when 
they have been appointed to a post on 
the same date. 

This is indeed a vexed question and has 
presented a lot of difficulty to the courts 
as also to the appointing authorities, but 
on a careful perusal of the ride it is not 
difficult to find an easy solution to this 
problem. The proviso lays down that in 
cases where persons have been appointed 
on the same date, their inter se seniority 
would be determined in the following 
manner: 

(1) In the case of those promoted by 
their relative seniority in the lower ser- 
vice, class, category or grade from which 
they have been promoted. Thus, for in- 
stance, A, B and C are Tehsildars who 
have been promoted simultaneously as 
Assistant Commissioners, but A was ap- 
pointed Tehsildar before the others. In 
such cases therefore A will be deemed to 
he senior to the others, although all the 
three have been promoted at one and the 
same time. But their seniority would be 
governed by CL (a) of the proviso which 
refers to the date of their permanent or 
substantive appointment. 

(21 In the case of employees recruited 
direct, their seniority will be governed 
according to the positions attained by 
them or assigned to them in the competi- 
tive examination or on the basis of merit, 
ability etc. In such cases there is no 
difficulty in determining the seniority of 
the Government servant. 

(3) As between some persons promoted 
and others recruited direct their seniority 
will be governed by the order in which 
appointments have to be allocated for pro- 
motion and direct recruitment as prescrib- 
ed by the rules. The difficulty may 
arise: what would happen where the rules 
do not prescribe the date of allocation, in 
which case it is obvious that the princi- 
ples governing d. (a) would naturally ap- 
ply and the promotee will be deemed to 
be senior to the direct recruit pnless there 
is a rule to the contrary. 

Sub-rules (2) and (3) of Rule 24 deal with 
circumstances where a person loses or re- 
tains his seniority and is not germane for 
our purposes. For these reasons answer 
to question No. 6 is given accordingly. 

34. Since the Benches concerned have 
not heard the writ petitions on merits, we 
have refrained from making any observa- 
tions regarding the merits of each of the 
writ petitions. The writ petitions will 
now go back to the Bench concerned for 
hearing on merits in the light of the 
opinion expressed by us. 

35. ANANT SINGH, J.: — I fully agree 
with C. J. 
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26. BHAT 3. : — I have had the pri- 
vilege o£ j!omp through the lucid and 
learned judgment of my Lord, the Hon’ble 
Chief Justice in this case. Some of these 
cases were originally placed before toe 
and at that time, according to the peti- 
tions. the only dispute was with respect 
to the interpretation of Rule 25 of the 
J & K Civil Services (Classi fi cation, Con- 
trol and Appeal) Rules, 1956, (herein- 
after referred to as the Rules’ in this 
judgment). As such questions arise 
frequently in this Court, I thought that 
the interpretation of this Rule should be 
considered by a Full Bench and therefore, 
made a reference to the Full Bench. No 
proposition of law other than the inter- 
pretation of Rule 25 was argued before 
me; therefore, there was no occasion for 
me to formulate any questions. The 
different propositions which form the sub- 
ject matter of the Hon’ble Chief Justice's 
order were for the first time propounded 
before the Full Bench by the learned 
counsel for the petitioners. Anyhow 
after going through the lucid and learned 
judgment of my Lord the Hon’ble Chief 
Justice I slightly differ from his Lord- 
ship’s interpretation of sub-rules (2) and 
(3) of Rule 25. I would add a few words 
to indicate how I understand this Rule 25. 
On other matters I am In general agree- 
ment with the conclusions arrived at by 
his Lordship. 

37. Rule 2 of the Rules defines the 
various terms used in this Rule 25. The 
words that occur in this Rule 25 are 
'service, class, selection, category and 
grade’. "Service" has been defined In 
R. 2 (e) as 'a member of a service means 
a person holding or appointed to a whole 
time pensionable post’. "Class” as defined 
In Rule 2 (d) means the posts borne on the 
cadre of a service between which and the 
other posts borne on the cadre of the Same 
service, promotions and transfers are not 
ordinarily admissible. "Selection cate- 
gory” has been defined in Rule 2(c) as a 
category declared to be Selection category. 
"Promotion” has been defined in Rule 2(h) 
meaning the appointment of a member of 
service or class of a service, in any cate- 
gory or grade to a higher category, or 
grade of such service or class. 

38. The Government of Jammu and 
Kashmir on 19-10-1955 prepared a classi- 
fication of Gazetted Services which was 
sanctioned by the Cabinet order No. 1630-C 
of 1955 dated 1-10-1955. In this classi- 
fication 21 services have been mentioned; 
under each service, class and categories 
have been enumerated which means that 
first there is a service, then there is a class 
in that service and in the class there are 
different categories. It is not material for 
the purpose in hand how_ far with the 
change 61 times the classifications men- 
tioned 'therein are applicable in their en- 
tirety. The point is only about the 
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scheme of this classification and its appli- 
cation to the Rules because the Rules 
which were issued by the Cabinet by 
means of an order No. 962-C of 1956 dated 
14-6-1956 seem to be based on this classi- 
fication. 

39. The contention of the petitioners 
has been that Rule 25(2) is an exception 
and Rule 25(3) is the general rule. On 
the other hand it is argued on behalf of 
the State — though the learned Add! Advo- 
cate General changed his stand about the 
interpretation of these sub-rules (2) and 
(3) as pointed out by his Lordship, the 
Hon. Chief Justice, is that sub-rule (2) is 
the general rule and sub-rule (3) is the 
residuary Rule. I should not hesitate to 
mention that the Rule is not very happily 
worded but when we read this Rule in 
conjunction with the definitions, in my 
opinion the sphere and ambit of the two 
sub-rules is more or less clearly demarcat- 
ed. As already remarked in a service 
there can be different classes and under 
the classes there can. be categories. In the 
categories themselves there are different 
grades. We have to keep in view that 
promotion means the appointment of a 
member of service or class of a service. 
In any category or grade to a higher cate- 
gory or grade of such service or class. 
Therefore promotion can be given to an 
employee in a particular service from one 
grade to another, from one category to 
another, or from one class to another in 
that service. There can be selection 
grades, selection categories or selection 
posts also. Promotion from one service 
to another is not covered by these Rules. 
Sub-rule (2) of Ride 25 according to me 
applies to cases where an employee is pro- 
moted from one class to another or to a 
Selection category or grade in any parti- 
cular class or service. It is significant 
to note_ that the words 'grade* and 'cate- 
gory 1 simplldter are not mentioned in 
this sub-rtile. Therefore, In my opinion, 
when there is a promotion from one grade 
to another or from one category to ano- 
ther, or from one post to another (which 
are not selection posts, selection catego- 
ries or grades) sub-rule (3) applies. The 
analysis would be therefore like this: 

Merit and ability will be the guiding 
principles seniority coming in only to tilt 
the balance in favour of an employee 
when merit and ability are otherwise 
equal in the following cases Le. when pro- 
motions are: — 

(i) from one class of service to another 
class in that service: 

(ii) to a Selection post or Selection cate- 
gory or grade in any class or in any ser- 
vice: These promotions are further sub- 
ject to the passing of any tests that the 
Government may require, which means 
that even on the ground of merit and abi- 
lity, an employee cannot be promoted to 
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such posts unless the person, to he promot- 
ed possesses the qualifications prescribed 
for that job by the Government: 

(iii) from one grade to another, from 
one category to another in the same 
class or service, have to be made on the 
basis of seniority. In such cases also 
there are two riders (a] the promotion of 
an employee may be withheld as a penal- 
ty; (b) an employee may be given special 
promotion for his conspicuous merit and 
ability. 

This fin short) is how I understand and 
interpret these two sub-rules, which 
have a clear and separate ambit of appli- 
cation. 

40. The next important point to be 
considered is how should merit and abili- 
ty be assessed and whether the appoint- 
ment made on the basis of merit and abi- 
lity ignoring seniority should be express- 
ed and in what particular form or man- 
ner. There are authorities of this Court 
namely AIR 1957 J and K 8 and AIR 1957 
J and K 31, wherein it has been held 
that the determination of merit and abi- 
lity is the exclusive jurisdiction of the 
appointing authority. In the first place 
the words 'merit and ability’ are elusive 
concepts and the so-called selection by 
the appointing authority on this basis can 
be arbitray. capricious and even mala 
fide. This point has been discussed at 
length by my Lord the Chief Justice. I 
have only to add that it is no doubt true 
that it is for the appointing authority to 
determine the merit and ability of his 
subordinates, and his assessment would be 
final That assessment cannot be dis- 
turbed by the Court as if sitting in ap- 
peal but what is required under the Rules 
is. as I would put it, that this subjective 
satisfaction should be objectively express- 
ed which in other words means that such 
an order should be self-speaking. 

It cannot be laid down in any detail 
how the order should express itself as the 
circumstances of different cases may be 
entirely different; but whatever the 
nature of the order it must indicate that 
the appointing authority has applied its 
mind to all aspects of the case while pro- 
moting a junior over the head of a senior 
on the basis of merit and ability. About 
sub-rule (2) the two conditions when 
seniority can be ignored are v/here the 
promotion of an employee is withheld by 
way of punishment or anybody is given 
special promotion for his conspicuous 
merit and ability. In very many cases, 
as I conceive, this should be the obverse 
and the reverse of the same proposition. 
If ’A’ is promoted on the ground of con- 
spicuous merit and ability, it presumes 
that *B’ has been denied this right because 
there was something wrong about him 
and therefore, his promotion has been 
withheld, withholding of a promotion 


under Rule 30 (iii) is a punishment and 
under Rule 35 no such punishment can be 
inflicted upon a person unless he is given 
an adequate opportunity of making a 
representation against such withholding. 
This matter also is difficult and no hard 
and fast rules can be laid down in the 
abstract. Each case will depend upon Its 
own merits. If the appointing authority 
has promoted somebody capriciously or 
arbitrarily, characterising him a person 
of conspicuous merit and ability, and it is 
proved that the order was passed mala 
fide, it can be quashed in proper proceed- 
ings in a Court of law. 

41. The next point on which I wish 
to record a few words is the application 
of Article 16 (1) of the Constitution of 
India, as applied to the State, to matters 
of promotion. His Lordship, the Hobble 
Chief Justice has discussed this matter in 
detail but I think it requires a little fur- 
ther clarification. Under Art 16 (1) 

"there shall be equality of opportunity 
for all citizens in matters relating to em- 
ployment or appointment to any office 
under the State”. 

It postulates equality of opportunity to all 
citizens in respect of any appointment or 
matters relating to employment which 
means that not only to the initial appoint- 
ment has every citizen an equal right, but, 
when one is appointed, in matters which 
relate to his employment he is not to be 
discriminated against and he has to enjoy 
equality of opportunity. The words 
•matters relating to employment’ are very 
wide. It has been clearly laid down in 
AIR 1962 SC 36 and reiterated in AIR 
1967 SC 1427 that this Article covers 
even the case of promotion as the matter 
of promotion is as much a matter relat- 
ing to employment as other matters such, 
as salary, periodical increments, leave, 
gratuity, pension, age of superannuation 
etc., etc. Therefore, I need not quote the 
authorities as that has been done by my 
Lord, the Hon’ble Chief Justice in this be- 
half. The conclusion I would draw from 
these authorities is that if the employees 
are similarly situated they cannot be dis- 
criminated against in the matter of pro- 
motion also. But where the jobs are such 
as are covered by sub-rule (2) of Rule 25 
or where the promotion of a particular 
employee is withheld as a matter of puni- 
shment or another person is given promo- 
tion for his conspicuous merit and ability, 
there can be no infringement of his 
right of equality to promotion. In such 
cases the person by-passed can make no 
grievance against a promotion on the 
ground of mere seniority if the above con- 
ditions are fulfilled. 

Reference answered accordingly. 
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JASWANT SINGH, J. This seeming- 
ly simple but mysteriously complex civil 
Second appeal which is directed against the 
judgment and decree dated 16-7-1966 of 
the learned District Judge, Badarwah, 
Whereby he affirmed the decree for pos- 
session of the suit land on the basis of the 
right of prior purchase has wended Its 
Way to this bench in the following cir- 
cumstances ; 
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2. Devi Saran, respondent No. 2 sold 
land measuring 3 kanals and 9 Marlas 
comprised in Khasra No. 1403, Khewat 
No. 1910 Min, situate in the town of 
Kishtwar in favour of Dhani Ram appel- 
lant in lieu of Rs. 4,000 vide sale deed 
dated 1-10-1960. Smt. Bhag Dei, respon- 
dent No. 1 thereupon instituted a suit for 
possession of the said land asserting inter 
alia that she being the wife of and as 
such the lawful heir of the vendor was 
entitled to a right of prior purchase in 
respect of the said land in preference to 
Dhani Ram appellant vendee, who was a 
stranger. 

3. The appellant resisted the suit not 
on the ground that the plaintiff-respon- 
dent had no right of prior purchase but 
on the ground that she having assented 
to the sale in his favour was not entitled 
to enforce her right. It was further 
averred that the land being situate with- 
in the town area limits and having been 
purchased for the purpose of construc- 
tion had lost its agricultural character. 

4. On the pleadings of the parties, the 
following issues were struck in the case. 

1. Whether plaintiff had waived her 
superior right and if so how? O. P. D. 1. 

2. Whether the suit land was located 
within the limits of Town Area Com- 
mittee and was no more an agricultural 
land and if so what was its effect on the 
suit? O. P. P. 

3. Whether the court-fee was insuffi- 
cient? O. P. D. 1. 

4. Whether the sale price as mentioned 
in the sale deed was fixed in good faith 
and actually paid? O. P. D. 1. 

5. In case of non-proof of Issue No. 4 
what was the market value of the suit 
land? O. P. Parties. 

6. Relief. 

5. The contesting defendant i.e„ Dhani 
Ram appellant examined Padam Nabh, 
Amer Nath, and Ram Lai while the plain- 
tiff appeared as a witness on her own be- 
half. On a consideration of the evidence 
adduced in the case, the learned Sub- Judge 
decreed the suit holding that there was 
no evidence to prove that the plaintiff had 
waived her superior right of pre-emption 
and that though the land was situate in 
the town of Kishtwar there was no evi- 
dence to show that it had ceased to be 
used as agricultural land. On appeal the 
learned District Judge, Bhaderwah, 
affirmed the findings recorded by the 
trial Court and dismissed the appeal hold- 
ing that the mere fact that the land in 
question was situate within the town 
area limits of Kishtwar was not suffi- 
cient to destroy its character as agricul- 
tural land and the same was governed by 
the provisions of Section 14 of the Right 
of Prior Purchase Act. 

The defendant thereupon preferred a 
further appeal to this Court which came 
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up before my Lord the Hon’ble Chief 
Justice who by his order dated 13th 
December, 1968 referred it to a Full 
Bench as in his Lordship’s opinion the 
appeal raised substantial question of law 
of great public importance relating to 
the interpretation of Sections 14 and 15 
of the Right of Prior Purchase Act, here- 
inafter referred to as the Act, and the 
view of the law expounded in the Judg- 
ment of the Board of Judicial Advisers 
reported in 10 J & K LR 168 = (AIR 1952 
J. & K. 20) required reconsideration. On 
the matter coming up before the Full 
Bench consisting of Hon’ble Chief Justice, 
and my learned brothers Hon’ble Bhat, J., 
and Hon’ble Anant Singh, J., it decided 
to place the appeal for decision before a 
bench of five judges as in its opinion it 
also involved the question as to the bind- 
ing nature of the decisions rendered by 
His Highness’ Board of Judicial Advisers 
and this Bench was constituted in conse- 
quence. 

6. Appearing for the appellant Shri 
Ishwar Singh has contended that the land 
in question being situate within the Town 
Area Limits of Kishtwar, it was urban 
immovable property within the meaning 
of Section 3 (3) of the Right of Prior 
Purchase Act and was, therefore, govern- 
ed not by the provisions of Section 14 (as 
held by the Courts below) but by Sec- 
tion 15 of the Act. 

7. While elucidating his submission he 
has placed before us in juxtaposition 
the definitions of the expression "Urban 
immovable property” as occurring in our 
local Act and as contained in the Punjab 
Pre-emption Act and has tried to impress 
upon us that agricultural land situate 
within the town area limits falls within 
the ambit of 'urban immovable property’ 
and is, therefore, governed by Section 15 
of the Act. He has also referred to the 
recitals in the sale deed and contended 
that the land in question having been 
purchased for purpose of construction it 
cannot in any event be deemed to be 
agricultural land and must be treated 
as urban immovable property and hence 
governed by Section 15 of the Act. He 
has further contended that the view of 
the law expressed by His Highness’ Board 
of Judicial Advisors in 10 J & K LR 168= 
(AIR 1952 J & K 20), is neither correct 
nor has it any binding force after the 
13th May, 1954 i.e., from the 14th of May, 
1954, the date from which the jurisdic- 
tion of the Supreme Court was extended 
to the State of Jammu and Kashmir and 
the jurisdiction of the authority function- 
ing as Privy Council in the State i.e., of 
His Highness’ Board of Judicial Advisers 
was abolished by means of the Constitution 
(Application to Jammu and Kashmir) 
Order, 1954. He has in this_ connection 
drawn our attention to a single Bench 
decision of the Andhra Pradesh High 
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8. Shri S. P. Gupta, learned counsel 
for the respondent, has on the other hand, 
submitted that the land in auestion was 
agricultural and right of prior purchase 
in respect of agricultural land wherever 
situate is governed not by Section 15 
but by Section 14 of the Act and the 
Courts below were right in applying the 
said provision to the instant case. He 
has further submitted that the view of 
tiie law expressed by the Board of Judi- 
cial Advisors in 10 J & K LK 168“ (AIR 
1952 J & K 20) having been accepted by 
and merged in the Command. Order of 
His Highness the same was binding on 
all Courts in the State unless it was over- 
ruled by the Supreme Court. He has 
further contended that the said Command 
Order had the force of law and has to be 
followed until repealed or amended by 
an Act of Legislature. He has in this 
connection invited our attention to a 
Full Bench decision of the Assam High 
Court reported in AIR 1954 Assam 139. 

9. The crucial point for determination 
in this case is whether the sale of agricul- 
tural land situated within town area limits 
is governed by Section 14 or 15 of the 
Jammu & Kashmir Right of Prior Pur- 
chase Act No. 11 of 1993 (1936 A. D.). 
The determination of this question 
assumes importance because the line of 
pre-emptors in a case governed by Sec- 
tion 14 is different from that governed by 
Section 15 of the Act. While construing 
these sections we have to keep in view 
the three categories of immovable pro- 
perties as envisaged by the Act. These 
categories are "agricultural land” 'Village 
immovable property” and "urban immov- 
able property”. Let us now see the 
meaning assigned to each one of these 
expressions by the Act. A reference to 
Section 3 (l) of the Act would reveal that 
for the purposes of the Act, the defini- 
tion of "agricultural land” as contained 
in the Jammu Alienation of Land Act of 
1990 (now The Jammu and Kashmir 
Alienation of Land Act 5 of 1995 (1938 
AD) has been adopted by the framer of 
the former Act The expression is defin- 
ed in the latter Act as under : — 

"the expression "Land” means land 
which is not occupied as the site of any 
budding in a town or village and is oc- 
cupied or let for agricultural purposes 
subservient to agriculture or for pasture 
and includes — 

(a) the sites of buildings and other 
structure on such land. 

(b) a share in the profit of an estate 
or bolding. 

(e) any dues or any fixed percentage 
of the land revenue payable by an in- 
ferior land-owner to a superior land- 
owner. 
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(d) a right to receive rent 

(e) any right to water enjoyed by the 
owner- or occupier of land as such, and 

(f) any right of occupancy.” 

10 . The other two expressions namely 
"village immovable property ” and "urban 
immovable property” are defined in Sec- 
tion 3 of the former Act, as follows:— 

"village immovable property”, shall 
mean immovable property within the 
limits of a village, other than agricultural 
land. 

"Urban immovable property” shall 
mean immovable property within the 
limits of a town. 

For the purposes of this Act any specific 
area may be considered as town: — 

(a) If it is declared as such by the 
Government by a notification in the Gov- 
ernment Gazette, or, 

(b) If so found by the Courts.” 

11 . Now we must first of all be clear 
about the import, ambit and scope of the 
expression "agricultural land”. A care- 
ful analysis of the definition of the ex- 
pression as set out above would show 
that for the purposes of the Jammu and 
Kashmir Right of Prior Purchase Act, it 
is the character of the land rather than 
its situation which determines whether 
the land is agricultural or not. In other 
words, for the purpose of the Act it is 
the use to which the land is put which is 
material for deciding the question and 
not its location. Thus if the land which 
is not occupied as the site of any building 
in a town or village but is occupied or let 
for agricultural purposes or for purposes 
subservient to agricultural or for pasture 
it would be treated as "agricultural 
land” no matter whether it is situated in 
a town or a village. 

12 . Now though the definition of "urban 
immovable property” as contained in 
S. 3. (3) of the Act is not happily worded, 
it is. difficult to assume that having 
once included land occupied or let for 
agricultural or pastoral purposes even If 
situate in a town within the definition of 
’’agricultural land” the framer of the Act 
intended to include it again within the 
purview of "urban immovable property”. 
In order to resolve the apparent conflict 
and avoid anomalous results we must 
give harmonious meaning to these expres- 
sions namely. "Agricultural land”, "Vil- 
lage immovable property,” and "Urban 
Immovable property” occurring in the 
Act It is a recognized rule of interpreta- 
tion of statutes that expressions used 
therein' would ordinarily be understood 
In a sense in which they harmonise with 
the object of the statute and effectuate 
the intention of the Legislature. Follow- 
ing the salutary principle of harmonious 
construction of statutes we are led to 
conclude that the definition contained In 
clause 11} of Section 3 of the Act controls 
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the definition in clause (3) thereof and 
the expression “urban immovable pro- 
perty” means immovable properly other 
than agricultural land situate within the 
limits of a town. 

13. It is also well to bear in mind that 
this is not a matter which is res Integra 
for the State. An identical question 
came up for consideration before the 
Board of Judicial Advisors in Sultan Sufi 
V. Shaban Sufi, 10 J & K LR 168= (AIR 
1952 J & K 20) where it was conclusively 
laid down as under: — 

“The fourteenth section opens with the 
provision that "the right of prior pur- 
chase in respect of “agricultural land” 
and "village immovable property’,’ shall 
vest in four categories of persons none of 
which includes the owners of property 
contiguous to the property sold. 

"There can be no doubt that the words 
“agricultural land” occurring in this sec- 
tion includes agricultural land in an 
urban area as well as in a village. It is 
equally clear that the expression “immov- 
able property” in this section does not 
include "agricultural land.” 

* a * 

There is no doubt that if this definition 
of urban immovable property be im- 
ported in the fifteenth section and no 
account be taken of the fourteenth sec- 
tion the argument would be sustainable. 
But neither section can be ignored in 
determining the Right of Pre-emption 
claimed by owners of contiguous proper- 
ties. The drafting is extremely unsatis- 
factory and the apparent conflict arising 
from the language of the two sections, 
has to be obviated by a reasonable con- 
struction of the two sections. It seems 
to the board that the decisive question is 
whether the definition of "urban immov- 
able property” should be imported in the 
fifteenth section. 

Now the 3rd Section of the Act which 
defines various terms employed in the 
Act expressly provides that "unless there 
is anything repugnant in the subject or 
context” the words defined have to. be 
taken to mean in terms of the. definitions. 
In other words, where the subject or con- 
text in any part of the Act would give 
rise to a conflict between two provisions 
thereof, the definition is.to be disregarded. 
As already shown a serious conflict arises 
between the fourteenth and the fifteenth 
sections if the expression "urban im- 
movable property” occurring in the latter 
be taken in the extended sense according 
to the definition. On the other hand, 
reading the two sections together it is 
clear that property has been classified into 
three categories namely; (11 agricultural 
land which means land which is not occu- 
pied as the site of any building in a town 
or village and is occupied as lent for agri- 
cultural purposes or for purposes sub- 


servient to agriculture or pasture. (Cf 
definition of land in Jammu and Kashmir 
Alienation of Land Act. 1995 in Section 2 
adopted by Section 3 of the Right of Prior 
Purchase Act) wherever situated whether 
in a city or in a village, (2) village im- 
movable property and (3) urban immov- 
able property. This classification clearly 
indicated that the words "immovable pro- 
perty” in Sections 14 and 15 were not 
intended by the framer of the Act to 
include agricultural land. Having pro- 
vided by the fourteenth section that agri- 
cultural land, regardless of its situation, 
can be the subject of pre-emption of the 
four classes of persons therein mentioned 
it could not have intended that such land 
should be again provided for in the 
fifteenth section and the right of prior 
purchase given to quite a different set of 
persons. The construction of the four- 
teenth Section, which found favour with 
the lower Courts, would insert the words 
"in a village” after the words "agricul- 
tural land” or the word "village” before 
them which is not permissible. The words 
"agricultural land” in section fourteen 
are unqualified and there is no justifica- 
tion for adding the word "village” before 
them or the words "in a village” after 
them. 

Accordingly the Board are of opinion 
that the fifteenth section of the Act is not 
applicable to the case and that the right 
of prior purchase is to be determined 
according to the fourteenth section which 
does not entitle owners of property conti- 
guous to the property sold.” 

I have, therefore, no hesitation in holding 
that the expression "urban immovable 
property” as conceived by the Right of 
Prior Purchase Act does not embrace 
within its ambit agricultural land situate 
in a town. 

14. There is also no force in the con- 
tention of the learned counsel for the 
appellant that since the land in question 
was purchased for raising construction 
thereon, it cannot be held to be an agri- 
cultural land. Whether subject matter 
of a pre-emption suit is agricultural land 
and comes within the meaning of Sec- 
tion 3(1) of the Jammu and Kashmir 
Right of Prior Purchase Act read with 
Section 2(2) of the Jammu and Kashmir 
Alienation of Land Act, or not has to be 
determined with reference to the point of 
time when the sale takes place and not 
with reference to the date on which the 
suit is instituted or with reference to the 
purpose for which it is purchased. Refer- 
ence in this connection may be made to 
a derision of the Punjab Chief Court re- 
ported in 26 Pun Re 1912 where it was 
held as under. — 

"If the land in suit has been occupied 
for agricultural purposes for no less than 
fifteen years before the suit, and if at the 
date of sale it was still occupied for the 
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- ■ out the final orders passed by His High- 
ness on a civil or criminal appeal which, 
according to Section 4 (1) (b) of Sri Partap 
Consolidation Act had the force of law. 
Now the orders passed on any advice 
tendered by the Advisory Board being 
existing law according to Article 366(10) 
and 372 of the Constitution of India as 
applied to the State until altered or re- 
pealed by the appropriate legislature or 
overruled by the Supreme Court after 
considering the relevant law of the State 
and the effect of His Highness’ Command 
Order on any advice tendered to him by 
the Advisory Board, have to be scrupul- 
ously followed and administered by the 
Courts in the State. The fact that the 
lunsdiction of the authority functioning 
as the Privy Council of the State Le., of 
the Advisory Board constituted under 
Section 71 of the Constitution Act, 1996, 
was abolished with effect from 14th of 
May. 1954, as a result of the Constitution 
(Application of Jammu and Kashmir) 
1854. and all appeals and other 
proceedings pending before the Advisory 
Board were transferred for disposal to 
the Supreme Court whose jurisdiction 
was extended to the State from the afore- 
said date does not mean that the binding 
effect of the judgment of the Advisory 
Board which according to Section 4 of the 
bn Partap Consolidation Act acquired the 
force of law was destroyed. 

. ° I J the other hand, the judgment hav- 
ing been accepted by His Highness and 
he having declared the law regarding a 
^ I ^ ar , rnatt ^ it continued, as already 
, ^,. to the imprimatur of law and 
a binding effect by virtue of the provi- 
in Section 157 of the State 
Cb^titution mid Articles 366 (10) and 372 
0i ^dia 325 a PPhed to 
notwithstanding the 
abohbon of Jurisdiction of the PrivyCoun- 
cil as a result of the Abolition of Privy 
Council Jurisdiction Act, 1949, the view 
of any law expounded by the Privy Coun- 
rmtn°?i- tinUed *° h f ve a binding effect 
CaSt^ R W ef S pr^' en 7 l- by Supreme 
kmflrte 6 connection may 

mkd^in S* f °Uowmg observations 

^ 33 cmV^°n?- La1 ’ 1851 

m!Si a >f^ e , rt ^ a i natter v the ^cial Com- 
down the law but that 
matter has not gone before the Supreme 
^.co^oufntiy no occasion ha 3 

P 0272 ** Section 5 of the Judi- 
cature Ordinance must be deemed and 
5**?. to and the law laid down^ 
the Judicial Committee must be followed 
S, J* 1 ®* 8 to toe Union including 
u® Jv % onj y when the 

law laid down by the Supreme Court on 
a certain point Is different from that laid 
^ toe Judicial Committee that 
Article 241 will come into operation and 
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same purpose, it is 

“<* on fact 

JEFJ?” fte Ste of rale it has beep 
bSlt SS W the vendee fa not 
toalter its character so as to affect the 
plaintiff’s right of -pre-emption, for in a 
£L e of this kind in determining whether 
the subject matter of the suit is agricul- 
tural land or not the time to be looked 
at is the time when the sale was made 
and not when the suit was Instituted. 
Unless and until it is shown that at the 
date of sale the land In question had 
ceased to be agricultural land as defined 
by Section 3(1) of the Pre-emption Act, 
the plaintiff must be held to have a right 
of pre-emption in respect of it, though 
obviously he can only exercise It subject 
to the pro virions and limitation contained 
In the said Act.” 

15. From the evidence led in the case 
specially from the statement of Padam 
Nabh D.W. it is proved that the land in 
question was used for agricultural pur- 
pose at the time when the sale took place. 
The fact that it was purchased for the 
purpose of putting up a construction as 
mentioned in the sale deed is not a 
material consideration and cannot destroy 
Its character as an agricultural land. 

16. I am also not at all impressed by 
the contention of the learned counsel for 
the appellant that the judgment of the 
Board of Judicial Advisors in 10 J & K 
LR 168= (AIR 1952 J & K 20) has ceased 
to have a binding effect from the 14th 

"U*® judgment of the Board 
of Judicial Advisors having been accepted 
by His Highness and a command order in 
accordance therewith having been Issued 
tne same is law for the State unless it is 
altered or repealed by an Act of the 
legislature. 

17. This would be clear from a refer- 
ence to Section 4 (1) (b) of Sri Partap 
Consolidation Act, Section 157 of the 
State Constitution and Articles 366 (10) 
and 372 of the Constitution of India as 
applied to the State. 

18. It is also well to remember at this 
stage that the Board of Judicial Advisors 
was set up by the erstwhile Ruler pur- 
suant to Section 71 of the Constitution 
Act, 1996. to advise him in the disposal 
of civil and criminal appeals as under the 
law lay to him from the decisions of the 
High Court of the State and by Section 17 
Of the Appeals to His Highness Act, 1996, 
a duty was cast on the High Court, all 
the subordinate Courts and all the autho- 
rities functioning in the State to carry 
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the former will be preferred to the latter. 
Again in State of Bombay v. Chhaganlal 
Gangaram Lavar, AIR 1955 BomT, it was 
held:— 

"So long as the Supreme Court does 
not take a different view from the view 
taken by the Privy Council, the decisions 
of the Privy Council are still binding upon 
High Courts. What is binding is not 
merely the point actually decided but an 
opinion expressed by the Privy Council 
which opinion is expressed after careful 
consideration of all the arguments and 
which is deliberately and advisedly 
given.” 

In Punjabai v. Shamrao, AIR 1955 Nag 
293, it was held as follows: — 

"Section 212 Government of India Act, 
1935 invested the Privy Council decisions 
with binding authority. Article 225 of 
the Constitution lays down that the law 
administered in any existing High Court 
remains the same as immediately before 
the commencement of the Constitution. 
Therefore, the law laid down by the Privy 
Council, which does not conflict with any 
decision of the Supreme Court would be 
binding on the Courts in India.” 

19. Again in Smt. Radharani Das v. 
Sisir Kumar, AIR 1953 Cal 524, it was 
held as under: — 

"A decision of the Judicial Committee 
is binding upon a High Court until the 
Supreme Court rules otherwise.” 

20. In M/s, Air Carrying Corporation 
v. Shibendra Nath Bhattacharya, AIR 

1964 Cal 396, it was held as : — 

"A decision of the Privy Council is 
binding on all courts in India, as the exist- 
ing law, under Article 372 (1) of the Con- 
stitution, except the Supreme Court, 
which alone is not bound by precedents 
and is competent to override it.” 

In Kishan Chand v. Ram Babu, AIR 

1965 All 65 it was held:— 

"The decision of the Privy Council was 
a declaration of the law within the mean- 
ing of S. 212 of the Government of India 
Act and was binding upon all courts in 
India. It was the law when the Consti- 
tution came into force, with effect from 
26-1-1950. Under Art. 372 the law in 
force continued to be in force until alter- 
ed or repealed. Even after Constitution 
the law declared by the Judicial Commit- 
tee continues to he the law by virtue of 
Article 372 so long as the Supreme Court 
does not lay down a different law.” 

Thus from the above rulings it follows 
that even after the Constitution the ru- 
lings of the Privy Council are binding on 
the Indian courts until the Supreme Court 
tabes a contrary view of the law expound- 
ed by the former or the law thus expound- 
ed is altered or repealed Morever, 

the reason why the judgments of the Privy 
Council rendered after 1950 have only 
persuasive value is because of the fact 


that the jurisdiction of the Privy Council 
so far as India is concerned ceased in con- 
sequence of the Abolition of Privy Council 
Jurisdiction Act, 1949 and according to 
principles of international law a judgment 
delivered even by the highest court of 
one country cannot in the absence of in- 
ternational agreement proprio vigore op- 
erate in the other. 

21. The decision of the Andhra Pra- 
desh High Court reported in AIR 1955 
Andh. Pra. 491, cannot be held to lay 
down a sound iaw in view of the over- 
whelming judicial opinion to the contrary 
as reproduced above. 

22. That apart the erstwhile ruler of 
the State being an absolute sovereign his 
order could not but be regarded as law. 
This view receives support from the deci- 
sions of the Supreme Court in Amm er 
Unnisa Begum v. Mehboob Begum, AIR 

1955 SC 352, Director of Endowment Gov- 
ernment of Hyderabad v. Akramali, AIR 

1956 SC 60, and Sarwarlal v. State of 
Hyderabad, AIR 1960 SC 862. In AIR 
1956 SC 60, their Lordships of the 
Supreme Court held as follows: — 

“Now the Nizam was an absolute sove- 
reign regarding all domestic matters at 
that time and his word was law; it does 
not matter whether this be called legisla- 
tion or an executive act or a judicial 
determination because there is in fact no 
clear-cut dividing line between the vari- 
ous functions of an absolute ruler whose 
will is law. Whatever he proclaimed 
through his Farmans had the combined 
effect of law and the decree of a court.” 

I am, therefore, of the view that the 
judgments rendered by the Board of 
Judicial Advisors and accepted by the 
erstwhile ruler continue to have a bind- 
ing force even after the coming Into force 
of the Constitution (Application to Jammu 
and Kashmir) Order, 1954. For the fore- 
going reasons, I do not find any merit in 
this appeal which is dismissed but in the 
circumstances of the case without any 
order as to costs. 

23. BHAT, J.: — I have had the privi- 
lege of going through the judgment writ- 
ten by my learned brother Jaswant Singh 
J. I would like to add the following few 
words. I entirely agree with my learned 
brother that a right of prior purchase in 
agricultural land shall he governed by 
the provisions of Section 14 of the Right 
of Prior Purchase Act and not by Sec- 
tion 15 of that Act, whether this agricul- 
tural land is situated in a village or a 
town, as held by their Lordships of the 
Board of Judicial Advisers in 10 J & K 
LB 168=(AIR 1952 J &K 20). The word- 
ing of Sections 14 and 15 is very unhappy 
and the drafting is extremely unsatisfac- 
tory. There is an apparent conflict in 
the two sections because in Section 14 the 
words are "in respect of agricultural land 
and village immovable property". In 
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Section 15 again the words 'in respect of 
urban immovable property’ apparently 
include all sorts of property within the 
limits of a town whether it is agricultural, 
commercial or used for building purposes 
or otherwise. 

This unsatisfactory drafting is made 
all the more conspicuous by comparing 
the corresponding words in the definition 
clause in the Punjab Pre-emption Act, 
upon which our Right of Prior Purchase 
Act is primarily based. In that Act 
while defining urban immovable property 
it is clearly stated that urban immovable 
property shall mean immovable property 
within the limits of a town other than 
agricultural land. The words 'other than 
agricultural land' have been dropped in 
our definition, which has resulted in the 
present confusion. But as has been ela- 
borately discussed by my learned brother 
as well as by the Board of Judicial Ad- 
visers agricultural land has been held to 
have the same meaning as land defined in 
the J & K. Alienation of Land Act, which 
definition has been reproduced by my 
learned brother in extenso. That defini- 
tion indicates and connotes that land is 
agricultural land which is occupied or 
let for agricultural purpose or for pur- 
pose subservient to agriculture or for 
Pasture. The intention of our legislature 
has b**n that agricultural land should be 
clearly differentiated from urban immov- 
able property i.e„ property which is 
situated in a town and apparently is not 
used for agricultural purposes. If this 
definition is not accepted it would lead 
to certain anomalies and strange results. 
Agricultural land is a special kind of land 
which has its own incidents. 

The incidents are with respect to its 
tenancy, transfer, etc., and even with 
respect to right to pre-empt sales of such 
lands. Under Section 14 of the Right of 
Prior Purchase Act a different class of 
persons 'is mentioned wno can pre-empt 
the sales of agricultural land and under 
Section 15 an entirely different class of 
persons have a right to. pre-empt the sale 
of urban immovable property. Under 
the first of these sections, an attempt has 
been made to keep the land with the oc- 
cupancy tenants, co-sharers, lineal descen- 
dants, owners of the Mahal etc. eta, which 
indicates that the legislature was anxious 
to see that the character of the land is not 
changed and only those persons who can 
be said to have any interest in agricul- 
tural pursuits should have the right to 
pre-empt such sales. On the other hand 
in the case of urban immovable property 
the right is vested not in any one of the 
persons mentioned in Section 14 except 
the co-sharers but those people who have 
a common stair-case, or have a common 
entrance to the properties or where the 
sale is of a servient property, in the 
owners of the dominant property, and 
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vice versa. It would create difficulties If 
the same class of land whether situate In 
a town or in a village were subject to 
different incidents. For this interpreta- 
tion. as already remarked by my learned 
brother, recourse has to be taken to cer- 
tain well-recognized rules relating to 
interpretation of Statutes. In Maxwell’s 
Interpretation of Statutes, (Eleventh Edi- 
tion) page 228 it is said : — 1 

"Notwithstanding the general rule that 
full effect must be given to every word, 
yet if no sensible meaning can be given 
to a word or phrase, or if it would defeat 
the real object of the enactment, it may 
or rather it should be, eliminated. The 
words of a statute must be construed so 
as to give a sensible meaning to them If 
possible. They ought to be construed 
ut res magis valeat quam pereat.” 

See Yorkshire Fire & Life Insurance Co. v. 
Clayton, (1881) 8 QBD 421; Lyde V. Bar- 
nard, (1836) I M & W 101 at p. 115; Cur- 
tis v. Stovin. (1889) 22 QBD 513. 

24. In Halsbury’s Laws of England, 
(Third Edition) Volume 36, on page 388 
It says: 

"If the words of a statute are ambigu- 
ous, then the intention of Parliament must 
be sought first in the statute itself, then 
in other legislation, and contemporaneous 
circumstances, and finally in the general 
rules laid down long ago ”, 

At page 395 of the Same book, ft Is laid 
down that: — 

"It is sometimes 6aid that where there 
Is an irreconcilable inconsistency between 
two provisions in the same statute, the 
latter prevails, but this is doubtful, and 
the better view appears to be that the 
Courts must determine which Is the lead- 
ing provision and which the subordinate 
provision and which must five way to the 
other." 

See Institute of Patent Agents v. Lock- 
wood, (1894) 4 AC 347. 

25. it is well established that when- 
ever. the language of the Legislature ad- 
mits of two constructions and if construed 
in one way. would lead to obvious in- 
justice. the Courts act upon the view that 
such a result could not have been intend- 
ed, unless the intention had been mani- 
fested in express words. See R. v. Skeen, 
(1859) 28 L3MC 91 and AIR 1959 Cal 176. 
Lord Denning in Birch v. Wigan Corpo- 
ration. (1953) 1 QBD 136 observed that:— ■ 

"Where there is a fair choice between 
a literal interpretation and a reasonable 
one — and there usually is — we should 
always choose the reasonable one,” 
Another rule of interpretation of a sec- 
tion is not to interpret it in such a way 
that inconvenience and lawlessness may 
be caused unless it is absolutely necessary 
to do so. See AIR 1958 All 168. When 
the language Is not clear and ambigu- 
ous and when more than one interpreta- 
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tion is possible, the interpretation which 
appears to be most 'in accord with reason, 
convenience and justice’ is to be prefer- 
red. See AIR 1939 Lah 81 (FB). Again 
it has been held in AIR 1959 SC 422 that: 

"But when on a construction of a sta- 
tute. two views are possible, one which 
results in an anomaly and the other not, 
it is our duty to adopt the latter and not 
the former, seeking consolation in the 
thought that the law bristles with ano- 
malies.” 

See also Newman v. Ldpman, (19501 2 All 
ER 832. 

26. Applying these tests to the two 
Sections 14 and 15 of the Right of Prior 
Purchase Act, in my opinion, it would 
be only fair, reasonable and proper and 
to save anomalies and fantastic results 
that we understand from the expression 
'agricultural land’ land as defined in the 
Alienation of Land Act, whether that land 
is situate in a village or a town, and 
therefore, urban immovable property 
should be understood to mean all 
immovable property in a town except 
agricultural land. This disposes of one 
of the points of controversy in the case, 

27. The next point is as to what is the 
effect of the decision of the Board of 
Judicial Advisers whose advice has been 
accepted by His Highness the Maharaja 
Bahadur in 10 J & K LR 168= (AIR 1952 
J & K 20). I do not agree with the view 
that the decision of the Board of Judicial 
Advisers or in the technical term the 
advice then tendered to the then Ruler 
of the State and accepted by him would 
be law in the sense as an enactment of 
legislature and would remain in force 
till it is repealed by another law passed 
by the legislature. In my opinion, this 
decision is only a judicial interpretation 
of some* of the provisions of the law, in 
this case of Sections 14 and 15 of the 
Right of Prior Purchase Act which inter- 
pretation if not accepted or adopted by 
the Supreme Court would be of no con- 
sequence after the Supreme Court holds 
to the contrary. The decision may be 
expressly overruled by the Supreme 
Court in the same case or may be over- 
ruled even by implication and not neces- 
sarily in express words in a different case 
raising the same point. 

28. The opinion of the Board is not to 
be deemed to be a piece of legislation 
duly passed and has not to be construed 
as a special enactment passed and pro- 
mulgated in the State which has to be 
accepted as such and for all time to come 
till it is expressly repealed by another 
piece of legislation. In order to appre- 
ciate this point of mine. I would like to 
dilate upon this problem. It is argued 
that the Maharaja was the fountain head 
of all power, legislative, executive, and 
judicial and anything that emanated from 
Viim would have the force of statutory 


law. Law as understood in its constitu- 
tional sense means adherence to some 
uniform principle under certain specified 
conditions and any violation of the law 
is punishable or otherwise actionable. 
Even monarehs and sovereigns with all 
powers concentrated in them, had 
different powers in them in different capa- 
cities and their commands and orders 
would have different potentialities and 
force. It is not correct that anything 
they ordered would have the force of law 
and a violation of all their orders would 
be punishable as an offence or contraven- 
tion of a statutory law. Let us take the 
case of this very Maharaja. If the Maha- 
raja had issued a command that all 
polo ponies should be made to have two 
rounds in the Polo-ground every day or 
that before any dinner was served, chic- 
ken soup shouid be served, and if in any 
case these commands and orders were not 
obeyed, it would be funny to say that 
any violation of these commands would 
be punishable as an offence or would be 
the subject matter of prosecution against 
the person who disobeyed these orders 
or would be otherwise actionable in a 
court of law. Salmond on Jurisprudence 
(Twelfth Edition) on page 26 says: — 

"We must now distinguish commands 
which are laws from commands which 
are not. Imagine a State governed by 
an absolute ruler R. Here the law is 
what R. commands. But is the converse 
true? Are all R’s commands Law? Sup- 
pose he orders his servants to make pre- 
parations for a banquet; would this 
qualify as a law? would we really wish 
to designate as law his every instruction 
Le., to close the window, to turn up the 
heating and so on even though R. being 
an absolute ruler could have his servants 
executed for disobedience.” 

He further goes on to say that: — 

"Austin distinguishes laws from other 
commands by their generality, laws being 
general commands; and indeed laws seem 
much less like the transitory commands 
barked out on parade grounds and obeyed 
there and then by the troops, and much 
more like such things as the standing 
orders of a military station which remain 
in force generally and continuously for 
all persons on the station ”, 

We shall now briefly trace the consti- 
tutional history in this State to show that 
all commands of- His Highness are not 
laws in the sense above mentioned. 
Reference is made to S. 4(b) of the Partap 
J & K. Laws Consolidation Act, of 1977, 
and it says that: — 

"Orders, Hidayats, Allans, Notifications, 
Ishtihars. Circulars, Robkars, Irshads, 
Yaddashts, State Council Resolution, 
Rules, Proclamations and Ordinances issu- 
ed, passed, published or made by or 
under the authority of His Highness op 



A.LR. 


80 3 . & R. (Prs. 2&-29] D h a n i Ram v. 

by any other competent authority em- 
powered to make and promulgate laws 
for tiie time being” 

would be the laws to be ad m inistered by 
the Civil and Criminal Courts of the 
Stata 

29. A reasonable interpretation of this 
provision also would show' that it would 
apply only to such orders. Hidayats, 
Ailans, Notifications, Ishtihars, Circulars 
etc., which would have the force of law; 
otherwise as already indicated an ordi- 
nary order or even a Hidayat issued by 
Bos Highness would not be construed as 
law i.e., as a statutory law violation of 
which would be punishable or actionable. 
Apart from this interpretation it is to be 
remembered that this Act was passed in 
1977 (1920 AD.). Till then the Maharaja 
was the absolute ruler of the State and 
all power was centred in him. But in. 
the year 1991 Regulation I was passed 
and His Highness the Maharaja Bahadur 
ordained that: — 

"Whereas it is my declared intention 
to provide for the association of my sub- 
jects in the matter of legislation and ad- 
ministration of the State, I hereby pro- 
mulgate the following regulation.” 

It was for the first time in the State 
that responsible Government was given 
by His Highness to his subjects. A Praia 
Sabha was created and a Council of 
Ministers was also brought into existence 
constitutionally. Some subjects were re- 
served; it was not lawful for the Council 
or the Praja Sabha to consider or deal 
with or enact any measure relating to or 
affecting them (Section 7) otherwise in 
the Praja Sabha bills would be Introduc- 
ed and after receiving the assent of His 
Highness they would become law in the 
State, (vide Section 13). Section 3 of 
Regulation I of 1991 laid down that "all 
powers, legislative, executive, and judi- 
cial in relation to the State and its Gov- 
ernment are hereby declared to be and 
have been always inherent in and possess- 
ed and retained by His Highness the 

Maharaja of Jammu and Kashmir. ...” 

It is clear that even in 1991 the three 
limbs of the State so called Le., Legisla- 
tive, Executive, and Judicial were con- 
templated by His Highness the Maharaja 
Bahadur. In the year 1996 the Constitu- 
tion Act of 1996 was passed. In between 
1991 and 1996 there Was another Regu- 
lation No. 13 of 1995 which had introduc- 
ed certain amendments in the original 
Regulation I of 1991 but in the Constitu- 
tion Act of 1996 a complete constitution 
of the State was laid down. Section 5 of 
this Act stated that: — 

"Notwithstanding anything contained 
fa this or any other Act, all powers, legis- 
lative, executive and judicial, fa relation 
to the State and its government are here- 
by declared to be and to have always 
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been inherent in and possessed and re- 
tained by His Highness and nothing con- 
tained fa this or any other Act shall affect 
or be deemed to have affected the right 
and prerogative of His Highness to make 
laws, and issue proclamations.^ orders and 
ordinances by virtue of his inherent 
authority.” 

The Praia Sabha was 'given full powers 
to pass laws and U/S. 31 of this Act after 
receiving assent of His Highness they 
would become Acts and have the force of 
law. This Act was later on replaced by 
the Constitution of Jammu and Kas hm i r , 
which was passed fa the year 1956 refer- 
ence to which will be made later. So 
after the promulgation of Regulation I 
or coming into force of the Constitution 
Act of 1996, it is very clear that three 
kinds of power very well defined were 
held by His Highness be., executive, legis- 
lative and judicial. The legislature 
would pass laws, to enforce which was 
the duty of the executive and it was the 
function of judiciary to apply and inter- 
pret the law. Therefore after enacting 
such laws. His Highness’s powers would 
be divided into these three channels. He 
was no doubt the fountain head of all 
powers and retained with himself the 
power to Issue ordinances, proclamations, 
orders etc. We have to see fa what con- 
text was the Board of Judicial Advisers 
(hereinafter referred to as ‘the Board’ 
for brevity) created U/S. 71 of the same 
Act His Highness had the power to 
appoint a Board of Judicial Advisers to 
advise him for the disposal of such civil 
and criminal appeal as may, under the 
law for the time being fa force lie to His 
Highness from the decisions of the High 
Court and on such other matters as IBs 
Highness may choose to refer to such 
Beard for advice. The language of this 
section itself dearly shows that the Board 
could be appointed for the disposal of 
civil and criminal appeals or His Highness 
would get the advice of the members of 
tins Board on other matters which His 
Highness thought fit. In pursuance of 
this provision another Act known as 
Appeals to His Highness Act (Act No. XVI 
of 1996) was enacted and the preamble 
of the Act itself clearly lays down that — 

“Whereas provision has been made in 
the Jammu & Kashmir Constitution Act 
of 1996 for the establishment of a Board 
of Judicial Advisers to advise His High- 
ness in such civil and criminal appeal as 
shall lie to His Highness 

About criminal cases it is laid down fa 
Section 10 of the Act that an appeal shall 
lie to His Highness from an order of the 
High Court fa a criminal case fa wh3ch 
a sentence of death or imprisonment for 
life is passed or upheld by the High Court 
and which is certified by the High Court 
to be a fit case for appeal to His Highness. 
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only proprietary or possessory interest or 
will include even pecuniary interests. But 
whatever may be the nature of the "in- 
terests” the question is whether they 
should be present prior to the sale. The 
decision in AIR 1939 Nag 179 which sup- 
ports the auction purchaser took the view 
that the auction purchaser has got inter- 
ests even prior to the sale. It was ob- 
served: 

"In ILR 51 Cal 495 = (AIR 1924 Cal 
786) Dhirendra Nath Roy v. Kamini 
Kumar Pal, the expression 'any person 
whose interests are affected by the sale’ 
was held not restricted to proprietary or 
possessory title so as to exclude pecuniary 
interest. On that wide interpretation, a 
decree-holder who has lost his right to 
rateable distribution was held to have 
such interest as would entitle him to ap- 
ply under this Rule to set aside a sale 
held at the instance of another creditor. 
Can it be said that the auction-purchaser 
has no pecuniary interest that is affected 
by the sale? It is obvious that an execu- 
tion sale primarily affects the interests of 
three parties although their interests may 
be different and conflicting, namely the 
decree-holder, the judgment-debtor and 
the auction-purchaser. Any person who 
comes forward to bid at the auction does 
so manifestly because he has some in- 
terest in the purchase of the property. 
The bidders are persons who are interest- 
ed in converting their cash into the pro- 
perty which is offered for sale. The in- 
terest of the purchaser at the time of the 
sale appears pecuniary but by necessary 
implication it comprises an inchoate in- 
terest in the property. It cannot there- 
fore be gainsaid that the auction-pur- 
chaser has an interest to be protected 
just as the decree-holder or the judg- 
ment-debtor has.” 

8. In ILR 47 All 479= (AIR 1925 All 
459), the word "interests” was interpret- 
ed by Walsh, J. in the following man- 
ner: 

"I find myself compelled to hold as a 
matter of law that a person who is the 
highest bidder, whose bid is accepted, 
who is compelled by law to pay a deposit, 
and unless something intervenes, is com- 
pelled by law to complete his purchase, is 
a person 'whose interests are affected by 
the sale’. It is impossible to use a wider 
term than 'a person’s interest.’ In the 
ordinary use of the word in the English 
language it is a term covering every sort 
of interest recognised by law, such as, in 
the case of an auction purchaser, liability 
to pay the money, liability to complete 
and take a transfer of the property, and 
from his own point of view the neces- 
sity of. finding the necessary funds, and 
also the necessity of carrying through to 
fruition the provisional contract into 
which he has entered. If the expression 
1970 Ker./7 V G— 29 


were 'interests in the property 5 , it would 
of course be confined to an interest in 
the property sold, antecedent to the sale. 
If the word were merely ’interest’ with- 
out the plural and without the words 'in 
the property 5 it might be possible to hold 
that the word 'interest’ was confined to 
Interest in the thing itself at the time of 
the sale. But that is not the expression, 
and to my mind the actual expression in 
the rule is free from ambiguity of diffi- 
culty of any kind and ought to be con- 
strued as meaning what it says.” 

9. We find it difficult to agree with 
the reasoning in the above two decisions 
and to hold that the auction purchaser 
has got sufficient pecuniary interest prior 
to the sale to see that the sale is conduct- 
ed in conformity with the provisions of 
the Civil Procedure Code. A logical ex- 
tension of the reasoning in AIR 1939 Nag 
179 and ILR 47 All 479= (AIR 1925 AH 
459) will be to hold that even unsuc- 
cessful bidders taking part in the auction 
are entitled to the benefit of Order 21, 
Rule 90, C. P. C. Suppose a non-existing 
encumbrance is disclosed in the proclama- 
tion of sale by the decree-holder. It may 
be that unsuccessful bidders would have 
been prepared to purchase the property 
at higher price if the wrong disclosure 
was not in the mere proclamation. But 
if immediately after the sale they came 
to know that the statement regarding the 
encumbrance is wrong it may be possible 
in a wider sense to say that they are per- 
sons whose interests will be affected by 
the sale and therefore competent to file 
applications under Order 21, Rule 90, 
C. P C. We are sure that such could not 
be the intendment of Order 21, Rule 90 
C. P. C. We cannot therefore, accept the 
very wide interpretation of the term 'in- 
terests’ in the several decisions including 
those in AIR 1939 Nag 179 and ILR 47 
All 479= (AIR 1925 All 459). 

10. It is also not possible to follow the 
reasoning in these decisions because of the 
decision of the Supreme Court in AIR 
1954 SC 349. According to their Lord- 
ships of the Supreme Court, if there is 
no compliance of Order 21, Rules 84 and 
85 there would be no sale at all. Even 
if an auction-purchaser were to file an 
application before the payment of the 
purchase money under Order 21, Rule 85 
it is obligatory for him to deposit the 
3/4th of the sale amount. Otherwise the 
sale proceedings will be wiped out and 
the application be filed under Order 21, 
Ride 90, C. P. C. wil be infructuous. In 
the light of the Supreme Court’s deci- 
sion, it is even possible to hold that there 
will be no completed sale before the pay- 
ment of the amount under Order 21, 
Rule 85, C. P. C. The view which will be 
consistent with the decision of the Su- 
preme Court is to hold that an auction 
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purchaser cannot maintain an application 
under Order 21, Kule 90. C. P. C. We 
also think it necessary to point out that 
our view gains strength because of O. 21, 
Rule 91, C. P. C. which enables the pur- 
chaser at an execution to have the sale 
set aside only on the ground that the 
judgment-debtor had no saleable interest 
in the property sold. 

11 . If Order 21, Rule 90 comprehends 
the filing of an application by an auction 
purchaser that rule will be sufficient to 
cover cases where the judgment-debtor 
had no saleable interest in the property. 
Order 21, Rule 91. C. P. C, will then be 
unnecessary. It is well known that a 
Court sale carries with it no guarantee 
that the property sold in auction is that 
of the judgment-debtor or that it is free 
from any defect of title and the principle 
of caveat emptor applies to such sales. 
Sale in execution of the decree is not 
void for the reason that the property sold 
in court auction does not belong to the 
judgment-debtor. Probably that is the 
reason why the legislature wanted to spe- 
cifically give a remedy to the auction- 
purchaser only in cases where there is 
total absence of title and not in cases of 
defect of title We therefore hold that 
the appellant cannot maintain a petition 
under Order 21, Rule 90, C. P. C. 

12. Order 21. Rule 91 C. P. C. cannot 
have an application at all as it enables 
the auction purchaser to set aside the 
execution sale only on the ground that 
the judgment-debtor had no interest in 
the property sold It is not the appellant’s 
case that the judgment-debtor had no in- 
terest in the property sold in auction. 

13. The learned counsel for the ap- 
pellant then submitted that he is entitled 
to claim the relief under Section 151, 
C. P. C. In the view we have taken, there 
is no scope for applying Section 151 In the 
case hefnrp .me. J’rnhahJv in _ar\nrnrvdale 
cases it may be necessary to prevent 
abuse of process of Court to interfere 
under S 151 and set aside the sale. After 
hearing counsel we see no reason at all 
for interference under S. 151, C. P. C. The 
learned counsel for the respondent pointed 
out that in view of the subsequent con- 
duct of the appellant in depositing the 
balance of the auction amount and the 
stamp duty for getting the sale banned 
he must be deemed to have waived his 
objection to the sale. There is considerable 
force in the submission, but in the view 
we have taken regarding the claim of the 
appellant for setting aside the Court sale 
it is unnecessary to decide this point. We 
are therefore of the view that the appeal 
is without substance. We therefore dismiss 
the same, but we make no order as to 
costs. 

Appeal dismissed. 
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P. T. RAMAN NAYAR, AG. C. J„ 
‘AND V. P. GOPALAN 
NAMBIYAR. J. 

Sanku Sreedharan Kottukallil Veettil 
Konathadi Kara, Accused. Appellant v. 
State of Kerala, Complainant, Respond- 
ent. 

Criminal Appeal No. 326 of 1968 and 
Criminal Revn. No. 12 of 1968, D/- 3-4- 
1969. 

(A) Penal Code (I860), Sections 307, 
40, 88 — Offence under Section 307 — 
Intention and knowledge, required — 
Mental element described in any of the 
four Clauses of Section 300 L P. C. is 
sufficient — Maxim that every man is 
presumed to intend the natural and pro- 
bable consequences of his act, discussed 

— 19C7 Kcr LT 223 & 1967 Ker LT C89 
& 1968 Ker LT 929, Overruled. 

The offence under Section 307 is com- 
plete although the harmful consequences 
of death do not ensue, indeed even if 
no harm ensues. But the words, “if he 
by that act caused death” used in the 
section necessarily imply that the act, 
namely the bare physical act, must be 
capable of causing death. An act in- 
trinsically incapable of causing death like 
witchcraft or the pulling of the trigger of 
an unloaded gun cannot constitute the 
offence, whatever may be the actor’s be- 
lief and intention. The mental element 
or mens rea required is the intention or 
knowledge necessary for the offence of 
murder. The mental element described 
in any of the four clauses of Section 300 
is sufficient. It is not necessary that the 
act should have been done with the 
specific intention of causing death. 1967 
Ker LT 223 and 1967 Ker LT 689 & 1968 
Ker LT 929, Overruled. Case law dis- 
cussed. (Paras 10, 14, 23) 

The word "intention" is capable of dif- 
ferent shades of meaning. In the Penal 
Code it is used in relation to the con- 
sequences of an act, the effect caused 
thereby, not in relation to the act itself 

— the voluntariness required to consti- 
tute an act is implied by that very word. 
Thus, in the case of murder, the inten- 
tion required is (omitting clause 
secondly of Section 300 which rarely 
comes into play) the intention of causing 
death or the intention of causing 
bodily injury sufficient in the ordi- 
nary course of nature to cause 
more, or less the malice aforethought 
of the English law. The Code uses the 
word ‘intention’, as is clear from the il- 
lustrations to Ss. 88. 89 and 92 in the 
sense that something is intentionally 
done del ibreately or purposely, in ot her 
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words, is a willed though not necessarily 
a desired result or a result which is the 
purpose of the deed. (Para 16) 

An inference drawn from the character 
and circumstances of the act is sufficient 
proof of intention. Intention and know- 
ledge are a man's state of mind; direct 
evidence thereof except through his own 
confession cannot be had; and apart from 
a_ confession they can be proved only by 
circumstantial evidence. In other words, 
they are matters for inference from all 
the circumstances of the case such as 
the motive, the preparations made, the 
declarations of the offender, and, in the 
case of homicide, the weapon used, the 
persistence of the assault, and the nature 
of the injuries actually inflicted as also 
their location. In the case of what are 
generally described as unpremeditated 
offences or as offences committed on the 
spur of the moment, intention may be 
contemporaneous with the physical act, at 
best of just an instant before, and is 
generally to be gathered from the nature 
and consequences of the act and the 
attendant circumstances. It is here that 
the much criticised maxim that every 
man is presumed to intend the natural 
and probable consequences of his act 
comes into play. Perhaps, in Indian Law 
the objective test of the maxim would 
cover every degree of mens rea from 
negligence to intention, depending on the 
degree of probability of the consequences. 

(Paras 15, 20) 


The natural and probable consequences 
of a man’s act is only one of the factors 
from which his intention as to the result 
may be gathered. It is no doubt a very 
important factor and might sometimes be 
the only available factor from which the 
inference of intention is to be drawn. 
Still, there is no "must” about it, only 
"may” and the court is not bound in law 
to infer that a man intended the result of 
his actions by reason only of its being a 
natural and probable consequence of 
those actions. The intention is to be 
gathered from all the circumstances ap- 
pearing in the evidence. 1961 A. C. 
290 ReL on. 

(Para 22) 


Where the assault by accused on an 
unarmed person was not merely without 
lawful excuse but was unprovoked and 
the accused used the knife, a deadly 
weapon, on a vital part of the victim 
with such force as to pierce the abdo- 
minal wall and cut and bring out the 
intestines, and there was no case of the 
accused that the stab fell elsewhere than 
where he directed it; 

Held having regard to all the circum- 
stances that there could be no doubt that 
the accused must have intended to cause 
death, or at any rate, to cause such bodily 
injury sufficient in the ordinary course 


of nature to cause death. The offence 
committed by him was one under Sec- 
tion 307. (Paras 25, 27) 

(B) Criminal P. C. (IS98), Section 439 
(1) and (4) — Accused charged under Sec- 
tion 307, I. P. C. but convicted under Sec- 
tion 326 — No appeal against acquittal 
under Section 307 — High Court in revi- 
sion cannot convert acquittal into a con- 
viction but may enhance sentence in re- 
spect of offence under Section 326 — 

Having regard to all circumstances of 
case and nature of injury inflicted by ac- 
cused sentence of 18 months enhanced to 
five years. (Paras 36, 37) 

Cases Referred: Chronological Paras 
(1968) 1968 Ker LT 929 = ILR 
(1968) 1 Ker 681, Krishnan v. 

Abdulla 1. 31, 40 

(1967) 1967 Ker LT 223 = 1967 Ker 
LR 219, Moidu v. State of 
Kerala 1, 29, 35 

(1967) 1967 Ker LT 689, Isaac v. 

State of Kerala 1, 30, 35 

(1962) 1962-3 All ER 285 — 1962-2 
QB 621, R. v. Grimwood 41 

(1961) 1961 AC 290 = 1960-3 WLR 
546, Director of Public Prosecu- 
tions v. Smith 18, 21, 22, 41 

(1955) 1955 AC 402 = 1954-3 WLR 
762, Lang v. Lang 16, 22 

(1951) 35 Cri App 141 - 95 SJ 745, 

R. v. Whybrow 41 

(1950) 66 TLR 735 = 1950 WN 

218, Hosegood v. Hosegood 16, 22 
(1947) 1947 KB 997 = 1947-1 All 
ER 813, Rex v. Steane 16 

(1932) AIR 1932 Bom 279 (V 19) = 

33 Cri LJ 613, Wasudeo v. Em- 
peror ’ 11, 34 

(1918) AIR 1918 Mad 136 (2) (V 5) 

=ILR 41 Mad 156 = 19 Cri LJ 
162 (FB), Vullappa v. Bheema Row 18 
(1891) 1891-2 Ch D 441, Angus v. 

Callifford 19 

(1867) 4 Bom HCR Cri 17, Reg v. 

Cassidy 10, 12, 34 

(1838) 8 C. & P. 541 = 2 Mood CC 
53, R. v. Cruse • 31, 40, 41 

S. Easwara Iyer and Thomas John, for 
Appellant; State Prosecutor, for Res- 
pondent. 

RAMAN NAYAR AG. C. J.: The accus- 
ed person in this case, Sreedharan aged 
42 was tried by the Additional Assistant 
Sessions Judge, Kottayam, on charges 
under Sections 307 and 324 of the Indian 
Penal Code. The charge under S. 307 
related to an assault with a knife on one 
Balakrishnan, who has been examined as 
Pw. 1 at the trial, and that under sec- 
tion 324 to -an assault on Balakrishnan’s 
brother, Karunakaran, who has been exa- 
mined as Pw. 2. The learned Judge 
came to the conclusion that the mens rea 
necessary for an offence under S. 307 had 
not been made out — he seems to have 
thought that a clear intention to cause 
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death was necessary and, in doing; so, he 
relied on two decisions by a Single Judge 
of this court in Moidu v. State of Kerala, 
1967 Ker LT 223 and Isaac v. State of 
Kerala, 1967 Ker LT 689, a third more or 
less on the same lines Krishnan v. Abdul- 
la, 1968 Ker LT 929 has been brought to 
our notice in the course of the hearing. 
He found the accused guilty under sec- 
tion 326 I. P. C. for the assault on Pw. 1 
• — even so he had to rely on Pw. l’s deten- 
tion in hospital for over 20 days for hold- 
ing that the injury, a disembowelling 
incised wound, was grievous — and under 
section 324 I. P. C. for the assault on 
Pw. 2; and he sentenced the accused to 
suffer rigorous imprisonment for 18 
months for the former offence and for 
four months for the latter, the sentences 
to run concurrently. 

that the offence seemed to be really one 
under section 307 I. P. C.: but obviously 
in view of the prohibition in sub-section 
(4) of Sec, 439 of the Cri m i n al Proce- 
dure Code against, the conversion of an 
acquittal into a conviction and the fact 
that it was possible to impose an ade- 
quate sentence for the offence without 
altering the finding of the Court below, 
notice was issued to the accused only to 
show cause against enhancement of his 
sentence; however, at the hearing the 
propriety of the acquittal of the charge 
under section 307 L P. C. and of the 
conviction actually recorded has been 
fully canvassed by both sides. The revi- 
sion case came on for hearing before a 
Single Judge of this Court. He was of the 
view that the decisions relied upon by 
the court below required reconsideration, 
and in .that view, he referred the case to 
a Division Bench, That is, how the case 
is now before us. Meanwhile the accused 
had appealed against his conviction to 
the Court of Session, That appeal has 
been withdrawn to this Court and has 
been heard along with the revision case, 

2. The case is really a very simple 
case. At about 7 P. M. on the 23rd March 
1967, when the accused was in the tea- 
shop of one Kochu Mohamed with his 
newly married daughter and son-in-law, a 
verbal altercation arose between the ac- 
cused on the one side and Pw 2. who was 
also in the shop, on the other. According 
to the accused, but not according to Pw. 2, 
the latter used very abusive language. 
However that might be. the accused was 
so incensed that he beat Pw 2. The shop- 
keeper, Kochu Mohammed, and Pws. 3 
and 4, who were also there, intervened 
and sent the accused and Pw 2 away in 
different directions. Pw 2 had not gone 
far when he met his brother, Pw 1 and 
complained to him of what the accused 
bad done. Pw I tried to pacify Pw 2 
saying that they could question the ac- 
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c used about it the next day. The accused 
apparently overheard this and he rushed 
PP to Pws. 1 and 2, pushing aside Pw 4 
v vho tried to stop him, shouting that there 
y/as no need to put off the matter. Then 
ignoring Pw l's expostulations, the ac- 
cused drew the knife. M. O. 1. (a sharp, 
pointed knife with a blade five inches 
from his waist and stabbed Pws. 1 and 2 
*vith it one after the other. The stab on 
pw 1 was in the abdomen, and. as the 
inedical evidence shows, it penetrated the 
abdominal cavity, cut the small intestines 
in as many as four places, and brought 
put the small intestine and mesentery, an 
injury doubtless sufficient to cause death in 
the ordinary course of nature but from 
V^hich Pw 1 luckily recovered after 25 
(lays in hospital The stab on Pw 2 was 
in the back, and it caused a punctured 
Wound 1" x 1/3" x 11/2" deep with a skin 
freup Vat -auuui 7>” ’rung auearirmg V) Ynu 
jnedical evidence a simple injury. Then 
the accused ran away while Pws. 1 and 
2 fell down on the road. 

3. Apart from the victims, Pws. land 

two other persons, Pws. 4 and 5 who 

were near-by saw the stabbing while 
another person, Pw 3 saw the accused 
flashing towards Pws. 1 and 2, and, after 
the stabbing was over, running away 
from the scene. 

4. Pws. 1 and 2 were removed to the 
Jdoovattupuzha hospital where, at 2.30 
A- M. on the 24th, Pw 1 made the state- 
ment, Ex PI. to the Head Constable 
Pw 7, on which the case was registered 
and investigated. The accused appeared 
at the police station at 9.15 P.M. on 28- 
3-1967 with the knife M. O. 1. He was 
arrested by the Head Constable Pw 8. 
and the knife was seized from him. 

5. When questioned at the preliminary 
enquiry the accused was content with a 
bare denial. But, at the trial, he put 
forward a case of private defence. After 
the incident in Kochu Mohammed's tea- 
shop, where he had beaten Pw 2 for in- 
sulting him in the presence of his daughter 
and son-in-law by using abusive language 
he was proceeding to another shop near- 
by when Pws. 1 and 2 suddenly came 
there and assaulted him. To save his life 
he drew his knife and stabbed them. 

C. The accused examined no witness 
in his defence. 

7. On the evidence, and on the very 
statement of the accused, there can be no 
doubt that the accused voluntarily stabb- 
ed Pws. 1 and 2 inflicting injuries on 
them. The belated plea of private de- 
fence put forward by him is obviously an 
after-thought, and there is nothing what- 
soever in the evidence that gives the least 
support to that plea. The accused him- 
seU suffered no injury —not that an actual 
injury is necessary to give rise to the 
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right of private defence; reasonable ap- 
prehension is enough and he said nothing 
whatsoever regarding the nature of the 
alleged assault on him by Pws. 1 and 2. 
(vernacular omitted) is the word used by 
him; but what Pws. 1 and 2 actually did, 
he did not choose to say. The prosecu- 
tion evidence, which there is no reason 
whatsoever to discredit, clearly shows 
that there was no such assault on the 
accused, and that the assault by the ac- 
cused, on Pws. 1 and 2 was not merely 
without lawful excuse but was unprovok- 
ed, such provocation as the accused had, 
being a thing of the past, in any. event, 
not something that could be described as 
grave and sudden. 

8. The question then- is, what is the 
offence committed by the accused? Is it 
only the voluntary causing of hurt or 
does it amount to attempt to murder? 

9. Generally speaking, an actor who 
is a person, an offence consists of three 
elements or ingredients. First, the act, 
using the word, “act” as we think that 
word is used in the Indian Penal Code 
as restricted to the bare physical act, 
namely, the muscular change and what 
might be called the concomitant circum- 
stances such as, for example, the instru- 
ment employed, and as including no part 
of its consequences, not even the target 
of the act or, as Kocourek * puts it (in 
relation to tort) as denoting the external 
manifestation of the actor’s will and as 
not including any of its result not even 
the most direct, immediate and intended; 
secondly, the mens rea or the mental ele- 
ment accompanying the act; and, third- 
ly, the harmful social consequences of 
the act which is why the law makes it 
culpable. The definitions in the Indian 
Penal Code take note of these elements 
although in some, the first and the third 
element together constituting what is 
generally understood by the terms, "actus 
reus” in English law, are combined in 
one expression. This analysis of an 
offence into its three component elements 
is well exemplified by the definition of, 
“culpable homicide” in Section 299. 

"299. Culpable homicide: — . Whoever, 
causes death by doing an act with the in- 
tention of causing death, or with the 
intention of causing such bodily injury as 
is likely to cause death, or with the 
knowledge that he is likely by such act 
to cause death, commits the offence of 
culpable homicide”. 

Here the word, "whoever” supplies the 
act or; the word, “act” denotes the bare 
physical act (including such concomitant 
circumstances as the means employed) 
done by him; the mental element requir- 
ed is the intention of causing death or 
bodily injury likely to cause death, or 

♦See Paton’s Jurisprudence Third Edi- 
tion, Foot-note 1 at page 275, 


knowledge, that the act is likely to cause 
death; while the injurious social conse- 
quences which the law seeks to punish is 
the resultant death. In some cases, how- 
ever, of which abetment and attempt are 
instances, the act is made punishable 
even. if the injurious consequences do 
not follow provided the necessary mental 
element is present; in other -words, the 
third of the three elements is dispensed 
with. 

10. This is how the offence of attempt 
to murder is defined and made punish- 
able by section 307: 

"307. Attempt to murder. — Whoever 
does any act with such intention or know- 
ledge, and under such circumstances that, 
if he by that act, caused death, he would 
be. • guilty of murder, shall be punished 
with imprisonment of either description 
for a term which may extend to ten years 
and shall also be liable to fine; and if 
hurt is caused to any person by such act, 
the offender shall be liable either to 
imprisonment for life or to such punish- 
ment as is hereinbefore mentioned. 
Attempts by life convicts. — When any 
person offending under this section is 
under sentence of imprisonment for life 
he may, if hurt is caused, be punished 
with death”. 

Here the offence is complete although the 
harmful consequence of death does not 
ensue, indeed even if no harm ensues. 
But, it seems to us clear that the words, 
"if he by that act caused death” neces- 
sarily imply that the act must be capable 
of causing death. An act intrinsically in- 
capable of causing death like witchcraft 
or the pulling of the trigger of an unload- 
ed gun cannot constitute the offence, 
whatever may be the actor’s belief and 
intention. This is how Couch C. J. put 
this aspect of the matter in Reg. v. Cas- 
sidy (1867) 4 Bom HCR Cr 17 at p. 21. 

“The first two heads are framed under 
section 307. The words of that section 
are: — "Whoever does any act with such 
intention or knowledge and under such 
circumstances, that if he by that act 
caused death he would be guilty of mur- 
der, shall be punished. Now it ap- 
pears to me, looking at the terms of this 
section, as well as at the illustrations to 
it, that it is necessary, in order to con- 
stitute an offence under it, that there must 
be an act done under such circumstances 
that death might be caused if the act 
took effect. The act must be capable of 
causing death in the natural and ordi- 
nary course of things; and if the act com- 
plained of is not of that description, a 
prisoner cannot be convicted of an at- 
tempt to murder under this section”. 

11. This decision was criticised by 
Beaumont C. J. in Wasudeo v. Emperor, 
AIR 1932 Bom 279 but his Lordship’s 
conclusion expressed in the following 
words seems to us much the same: 
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"But if you have an act done with a 
sufficiently guilty intention and know- 
ledge and in circumstances which do not 
from their nature afford a defence to a 
charge of murder, and if the act is of 
such a nature as would have caused 
death in the usual course of events but 
for something beyond the accused’s con- 
trol which prevented that result, then it 
seems to me that the case falls within 
Section 307”. 

12. It seems to us clear that the act, 
namely, the hare physical act. must be 
an act capable of causing death, at any 
rate, not one intrinsically incapable of 
causing death. This, as we have already 
observed, would rule out such acts as the 
firing of an uncapped gun as in Cassidy’s 
Case, (1867) 4 Bom BCR Cr 17 or of a 
gun loaded with a blank cartridge even 
though the actor's intention is to kill and 
his belief is that the gun is duly loaded. 
At the same time it would take in in- 
stances like those mentioned in the il- 
lustrations to section 511 where the fail- 
ure of the injurious consequences is not 
due to any inherent defect in the offen- 
der’s act but due to the absence of some- 
thing which is in no sense part of that 
act. And if it would rope in also the 
case of a man who, intending to kill his 
enemy fires at what he thinks is his 
enemy but happens to be only an ani- 
mal, that, in our view, is not a consequ- 
ence to be regretted any more than the 
case of a failure of the intended result by 
reason of the actor being a bad shot; In 
both cases, the act, namely, the bare phy- 
sical act of discharging a loaded gun no 
matter where, is capable of causing death 
of course it need not be of the person. In- 
tended to be killed and the matter is 
well past the stage of mere thought or 
preparation, the intention having un- 
equivocally manifested Itself in an exter- 
nal act beyond the actor’s recall, altho- 
ugh, in a practical sense and what the 
courts administer is practical law it 
might be possible to say with Rowlatt J. 
that, in the former case, the man is "not 
on the job at all though he thinks he is" 
he would be very much on the job if, 
though unknown to him, there was some 
other person present near enough to be 
hit while in the latter he is on the job. 
Tor, unlike as in the latter case, or in 
the case of a man who attempts to pick 
an empty pocket, it would, in practice, 
be difficult to establish the necessary 
mens rea and therefore well nigh im- 
possible to secure a conviction. 

But, in the circumstances of the pre- 
sent case, there can be no question of 
the accused’s offence falling within sec- 
tion 511 if it does not fall within sec- 
tion 307, there being no question of im- 
possibility whether absolute or relative 
Indeed the learned Public Prosecutor has 
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expressly stated that he stands or falls by 
Section 307 and is not inviting recourse 
to Section 511. Therefore, we are not 
called upon to decide whether^ Section 307 
only prescribes a special punishment, for 
an offence under Section 511 in relation 
to the offence of murder as Sections 121 
and 393, for example, do in relating to 
the offence of waging war against the 
Government and the offence of robbery 
(in which case it might be said that it 
need not have gone to the trouble of 
specially defining the offence of attempt 
to murder) or whether, as held in Cas- 
sidy’s case, (18G7) 4 Bom HCR Cri 17 it 
postulates a higher degree of attempt 
than Section 511 does so that there 
can be an attempt to murder which does 
not come within section 307 but never- 
theless comes within section 511, not 
being excluded therefrom by the words 
"where no express provision is made by 
this Code for the punishment of such 
attempt” 

13. So much for the physical act 
necessary for an offence under S. 307. 
What else Is necessary is indicated by the 
words, "with such intention or know- 
ledge, and under such circumstances that 
If he by that act caused death, he would 
be guilty of murder”. The words, "such 
circumstances” like the same words in 
section 308 would seem to refer not so 
much to circumstances pointing to the 
possibility of death as to the circumst- 
ances which would attract any of ex- 
ceptions to section 300, perhaps also the 
general exceptions in Chapter IV. al- 
though section 6 seems to be a sufficient 
safeguard so far as the latter are concern- 
ed. 

M. The mental element or mens rea 
required is the Intention or knowledge 
necessary for the offence of murder for 
which we have to go to section 300: 

"300. Murder. — Except in the case here- 
inafter excepted, culpable homicide Is 
murder if the act by which the death Is 
caused Is done with the intention of caus- 
ing death, or — 

. Secondly— If it is done with the inten- 
tion of causing such bodily Injury as the 
offender knows to be likely to cause the 
death of the person, to whom the harm 
Is caused, or — 

Thirdly — If it is done with the intention 
of causing bodily injury to any person 
find the bodily injury intended to be in- 
flicted is sufficient in the ordinary course 
of nature to cause death, or — 

Fourthly— If the person committing the 
act knows that it is so imminently dange- 
rous that it must, in all probability, cause 
death, or such bodily injury as is likely 
cause death and commits such act 
without any excuse for incurring the risk 
of causing death or such injury as afore- 
said . 
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15. Intention and knowledge are a 
man’s state of ■ mind; direct evidence 
thereof except through his own confes- 
sion cannot be had; and apart from a 
confession they can be proved only by 
circumstantial evidence. In other words, 
they are matters for inference from all 
the circumstances of the case such as 
the motive, the preparations made, the 
declarations of the offender, and, in the 
case of homicide, the weapon used, the 
persistence of the assault, and the 
nature of the injuries actually inflicted 
as also their location. In the case of 
what are generally described as un- 
premeditated offences or as offences 
committed on the spur of the moment, 
intention may be contemporaneous with 
the physical act, at best of just an 
instant before, and is generally to be 
gathered .from the nature and conse- 
quences of the act and the attendant 
circumstances. It is here that the much 
criticised maxim that every man is pre- 
sumed to intend the natural and pro- 
bable consequences of his act comes into 
play. 

16. Like most words, the word "inten- 
tion” is capable of different shades of 
meaning. In the Indian Penal Code it 
is used in relation to the consequences 
of an act, the effect caused thereby, not 
in relation to the act itself— the volun- 
tariness required to constitute an 
act is implied by that very word. Thus, 
in the case of murder. the intention 
required is (omitting clause secondly of 
Section 300 which rarely comes into 
play) the intention of causing death or 
the intention of causing bodily injury 
sufficient in the ordinary course of 
nature to cause death, more or less 
the malice aforethought of the English 
law, the former being generally describ- 
ed as specific intent or malice and the 
latter as implied malice or some times 
as constructive malice, though the use 
of the latter term seems open to criti- 
cism. It seems to us clear from the 
illustrations to Sections 88, 89 and 92, 
that the Code uses the word "intention”, 
in the sense that something is inten- 
tionally done if it is done deliberately 
or purposely, in other words, is a willed 
though not necessarily a desired result 
or a result which i9 the purpose of the 
deed. The surgeon of the illustrations 
certainly does not desire the harm that 
may be caused; nor is that his pur- 
pose. Nevertheless, the provisions of 
the sections show that he could have 
intended the harm, and is saved from 
being a criminal only by those provi- 
sions, Likewise a man who shoots an- 
other in the heart and kills him in 
self-defence might not desire,, on the 
contrary might very much dislike, caus- 
ing the latter’s death. His purpose is 


not to. cause death but to save himself. 
Yet, his case falls squarely within the 
first clause of Section 300 — he has un- 
doubtedly, caused death by doing an act 
with the intention of causing death — and 
is saved from being a murderer only by 
Section 100. 

Lang v. Lang 1955 AC 402 rather than 
Rex v. Steane 1947 KB 997 at p. 1004 or 
Hosegood v. Hosegood, (1950) 66 TLR 
735 illustrates the sense in which the 
word, intention is used in Section 300 
of the Indian Penal Code of course 
none of these cases was construing that 
statute. And, once you dispense with 
desire or purpose, it follows that fore- 
sight of the consequences of an act gains 
the upper hand in determining whether 
the consequences were intended or not. 
And the foresight of a particular per- 
son is prima facie to be gauged by the 
foresight of an ordinary, reasonable 
man, in other words, by what is some- 
times disparagingly referred to as the 
objective test or external stand — as if 
that were enough to condemn it — of the 
reasonable and probable consequences 
of the act. 

17. Illustration (a) to Section 106 of 
the Evidence Act shows that the inten- 
tion with which a person does an act is 
generally to be gathered from the 
character and circumstances of the act. 
It says that: 

"When a person does an act with 
some intention other than that which 
the character and circumstances of the 
act suggest, the burden of proving that 
intention is upon him”. 

An inference drawn from the character 
and circumstances of the act is suffi- 
cient proof of intention. Thus, if a man 
uses a knife on another so as to pierce 
the latter’s heart and kill him, the 
character and circumstances of his act 
would suggest that he intended to kill 
him, for, death is the natural and proba- 
ble, nay, the well-nigh certain, result 
of such an act. But a surgeon doing 
this could readily rebut this inference 
by showing that he did this not with the 
intention of causing death but with the 
intention of curing the man of a danger- 
ous disease. Nevertheless the surgeon 
would still have intentionally caused 
'hurt, and can even be said to have 
intentionally caused bodily injury suffi- 
cient in the ordinary course of nature to 
cause death, and as we have already 
said, is saved from penal consequences 
only by reason of the exception in Sec- 
tion 88 of the Code. 

18. The maxim to which we have 
referred, namely, that every person is 
presumed to intend the natural and pro- 
bable consequences of his act, is some- 
times expressed as if it embodied some- 
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thing more than a permissible inference, 
something more than the "may presume” 
of Sections 4 and 114 of the Evidence 
Act, or at the worst the "shall presume” 
of Section 4, and created an irrebut- 
table presumption, the ’’conclusive 
proof' of Section 4. A form in which 
it is thus expressed is that every per- 
son must be presumed to intend the 
natural, reasonable, and probable con- 
sequences of his acts whether in fact he 
intended them or not. In this form it 
is certainly objectionable and it is the 
belief, some would have it in the mis- 
taken belief, that it was countenanced 
in this form by the House of Lords in 
Director of Public Prosecutions v. 
Smith, 1961 AC 290 as if the mens rea 
for murder were not the intention in 
the mind of the alleged offender, but 
were the foresight of a reasonable man 
of the likelihood of death, that that deci- 
sion has come in for so much adverse 
criticism from quarters both academic 
and professional. And it is to the 
maxim in this objectionable, form, "must 
be taken to intend” that Wallis C, J. 
took exception when, basing himself on 
paragraph 100 of the first report on 
the Penal Code by the Indian Law Com- 
missioners; he observed in Vullappa v. 
Bheema Bow, ILR 41 Mad 156 at 
p, 162 - (AIR 1918 Mad 136 (2) at 
p. 139) (FB) that Macaulay and the other 
Indian Law Commissioners regarded the 
maxim as a fiction which should not be 
recognised in the Penal Code. But 
surely that the Code draws a clear dis- 
tinction between "intent” and "know- 
ledge of likelihood” is no impediment to 
the latter leading to an inference 
regarding the former, or to same cir- 
cumstance leading to an inference 
regarding both. 

19. But properly viewed, namely as 
a mere objective test enabling a rebut- 
table inference to be drawn regarding 
the mental element attending an act, we 
think that the maxim is not merely un- 
exceptionable but indispensable. The 
whole difficulty it seems to us arises 
from, to borrow the words of Bowen 
K J. in Angus v. Clifford, 1821-2 Ch D 
441, confusing the evidence from which 
an inference may be drawn with the 
inference itself which has to be drawn 
after you have weighed all the evidence. 
In this connection the following classic 
statement by Sir William Holdsworth 
in the History of the English Law, 
VoL III. page 374 is worth auoting: 

"The general rule of the common 
law is that crime cannot be imputed to 
a man without mens rea. It is, of 
course, quite another question how the 
existence of that mens rea is to be esta- 
blished. The thought of man is not 
triable by direct evidence; but if the 
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law grounds liability Upon Intent, it 
must endeavour to establish it by cir- 
cumstantial evidence. Much of that cir- 
cumstantial evidence will be directed to 
showing that a man of ordinary ability, 
situated as the accused was situated, and 
having his means of knowledge, would 
not have acted as he acted without hav- 
ing that mens rea which it is sought to 
impute to him. In other words, we 
must adopt an external standard in 
adjudicating upon the weight of evi- 
dence adduced to prove or disprove mens 
rea. That of course, does not mean that 
the law bases criminal liability upon an 
external standard. So to argue is to 
confuse the evidence for a proposition 
wit h the proposition proved by that 
evidence”. 

20. Perhaps, in Indian Law. the 
objective test of the maxim would cover 
every degree of mens rea from negligence 
to intention, depending on the degree of 
probability of the consequenes. If the 
effect caused by an act is the natural 
and probable consequence of that act it 
would, we think, be right to infer that 
the actor caused that effect voluntarily 
as that word Is defined in Section 39 of 
the Code. If the degree of probability 
is so low so that the effect cannot be 
described as a natural and probable con- 
sequence, the Inference to be drawn 
might only be of negligence or rashness; 
little higher it might be that the actor 
had reason to believe that he was like- 
ly to cause the effect; still higher it 
would be reasonable to infer that be 
knew that he was likely to cause it; and 
if the degree of probability is so high 
that the effect may be described not 
merely as a probable but as a natural, 
natural m the sense ordinary result of 
the act it would be reasonable to infer 
that he intended to cause it. It might 
be noted that it is on the high degree 
of probability of the effect of death that 
the intention or knowledge (to be infer- 
red from, among other things, the 
natural and probable consequences of 
the act) of clauses secondly, thirdly and 
fourthly of Section 300 are equated 
with intention to cause death of the 
first clause. 

2L So far as the English Law is con- 
cerned, Section 8 of the Criminal Justice 
Act of 1967 applies the necessary correc- 
tive to the grossness of the rule suppos- 
ed to have been laid down in 1961 AC 
290. This section provides that 

"A Court or jury in determining whe- 
ther a person has committed an offence.- 

(a) shall not be bound in law to infer 
that he intended or foresaw a result 
of his actions by reason only of its being 
a natural and probable consequences of 
those actions; but 
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(b) shall decide whether he did intend 
or foresee that result by reference to 
all the evidence, drawing such infer- 
ence from the evidence as appear, pro- 
per in the circumstances”. 

.That is a statement of the law which 
we would adopt. The natural and pro- 
bable consequences of a man’s act is 
only one of the factors from which his 
intention as to the result may be gather- 
ed. It is no doubt a very important 
factor and might sometimes be the only 
available factor from which the infer- 
ence of intention is to be drawn. Still, 
there is no "must” about it, only "may” 
and the Court is not bound in law to 
infer that a man intended the result of 
his actions by reason only of its being 
a natural and probable consequence of 
those actions. The intention is to be 
gathered from all the circumstances 
appearing in the evidence. 

22. Much the same thing was said by 
Denning L. J. in 1950-66 TLR 735 with 
reference to the animus deserendi, in 
other words, the intent to bring the 
married life to an end, necessary to 
constitute desertion for the purpose of 
divorce. 

"When people say that a man must be 
taken to intend the natural consequences 
of his acts, they fall into error; there 
is no 'must’ about it; it is only 'may’. 
The presumption of intention is not a 
proposition of law but a proposition of 
ordinary good sense. It means this: that 
as a man is usually able to foresee 
what are the natural consequences of 
his acts, so it is, as a rule, reasonable to 
infer that he did foresee and intend 
them. But, while that is an inference 
which may be drawn, it is not one 
which must be drawn. If on all the facts 
of the case it is not the correct inference 
then it should not be drawn”. 

In their book on Criminal Law, Gean- 
ville Williams, one of the foremost 
critics of 1961 AC 290 and Smith and 
Mogan themselves no admirers of that 
decision, regard this as a clear exposi- 
tion of the true place and value of the 
presumption in the proof of intention. 
Denning L. J. then thought (as he later, 
in the light of 1955 AC 402, confessed, 
mistakenly) that intent in the context of 
desertion meant that the party must 
have the desire or purpose to bring the 
married life to an end. But, as we have 
seen, neither the desire nor the purpose 
to bring about the consequences is 
necessary to constitute intention within 
the meaning of Section 300 of the Indian 
Penal Code. With regard to what we 
might call this lesser intention the pre- 
sumption to be drawn from the natural 
and probable consequences of the act is 
stronger. 


23. In English law, in order to con- 
stitute the offence of attempt to murder, 
the specific intent to cause death is 
necessary though for the completed of- 
fence of murder the lesser mens rea of 
intent to cause grievous bodily harm 
suffices. What might be called the im- 
plied or constructive intent to cause 
death of clauses secondly, thirdly and 
fourthly of Section 300 of our Code is 
not enough. But, in Indian law. Sec- 
tion 307 of the Code makes it quite 
clear that the mental element describ- 
ed in any of the four clauses of Sec- 
tion 300 is sufficient and that it is not 
necessary that the act should have been 
done with the specific intention of caus- 
ing death. This difference should not 
be overlooked. We should not have 
thought it necessary to voice this 
caution but that we find that in some 
Indian decisions and in some com- 
mentaries on the Code, English cases 
are cited to make out that the specific 
intent to kill is necessary without notic- 
ing that Section 307 of the Indian Penal 
Code lays down the law differently. 

24. What is the offence committed by 
the accused in the instant case? We 
shall first consider the assault on Pwl. 
The act committed by the accused is the 
physical movement of stabbing with a 
sharp pointed knife having a blade five 
inches long. This is undoubtedly an act 
intrinsically capable of causing death, or 
to put it negatively, not intrinsically in- 
capable of causing death. "Death”, of 
course, means the death of a human 
being — see Section 46 of the Code — and 
if the act be done with the mental 
element described in Section 300 in 
relation to any human being and if it, 
in fact, causes the death of that or any 
other human being Sections 299 and 300 
import the doctrine of transferred malice 
and Section 301 proceeds on the assump- 
tion that culpable homicide is none-the- 
less culpable homicide for the death 
caused being of a person other than the 
person whose death was intended — the 
actor is guilty of murder. The require- 
ment implied by the clause, "if he by 
that act caused death” in Section 307 is 
here amply satisfied, and the question 
is whether the mental element and the 
circumstances attending the act are such 
that if death had ensued, the accused 
would be guilty of murder. In other 
words, so far as this case is concerned, 
whether the accused had the mens rea 
defined in S. 300 of the Code and. If so, 
whether circumstances attracting any of 
the exceptions to the section were present 
of course, by reason of Section 105 of 
the Evidence Act it would be for the 
accused to show that they were present. 

25. There is here no confession and 
therefore, no direct evidence of the 
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accused’s state of mind. That has to he 
inferred from the circumstances, and, 
taking all the circumstances into consi- 
deration, we feel no doubt -whatsoever 
that the accused did the act with at 
least the mental element described in 
clause thirdly of Section 300. namely, 
the intention of causing bodily injury 
sufficient in the ordinary course of 
nature to cause death, if not with that 
in the first clause, namely, the intention 
of causing death. The offence may well 
be described as unpremeditated and, not 
unnaturally, there is no evidence of any 
strong or adequate motive. But, it must 
be remembered that the accused was 
incensed with PW 2’s conduct at Kochu 
Mahomxned's tea shop and was apparent- 
ly still smarting from the insult he had 
received from Pw 2 in the presence of 
his newly married daughter and son-in- 
law. He seems to have flared up when 
heard Pw 1 saying that he could he 
taken to task the next day for having 
beaten Pw 2. The weapon the accused 
used was a deadly weapon and he used 
it on a vital part o! Pw l's body with 
such force as to pierce the abdominal 
{wall and cut and bring out the intestines. 
The accused has no case that the stab 
fell elsewhere then where he directed 
it, and, having regard to all the circum- 
stances. including the nature of the 
weapon used, the part of the victim’s 
body chosen for the assault, and the in- 
jury actually inflicted, an injury which, 
by its very nature, must necessarily 
have endangered life, there can be no 
doubt that the accused must have 
intended to cause death, or. at any rate, 
to cause bodily injury sufficient in the 
ordinary course of nature to cause death. 

26, We do not think that, in the cir- 
cumstances of the case, any of the 
exceptions to Section 300 of the Code 
is attracted. The only exceptions that 
can conceivably apply are exceptions 1, 
2 and 4. So far as exception 1 is con- 
cerned. Pw 1 offered little, if any. pro- 
vocation; and we might add that even 
the provocation offered by Pw 2 was 
neither grave enough nor sudden enough 
to deprive the accused of the power of 
self control. If we may say so, such pro- 
vocation as Pw 2 offered had already 
been sufficiently redressed by the beat- 
ing which the accused gave him. So far 
as Exception 2 is concerned, as we have 
already seen, no assault of any kind was 
threatened on the accused when he acted 
as he did, and there can therefore, be 
no question of his having exercised any 
right of private defence, Kor was there 
a sudden fight upon a sudden auarrel 
so that the accused can be said to have 
acted in the beat of passion in the 
course of such fight. Moreover In stab- 
bing an unarmed person in the abdomen 
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with a knife the accused did act in a 
cruel and unusual manner. Therefore, 
Exception 4 cannot be attracted. 

27. We have no doubt that so far as 
the assault on Pw 1 is concerned, the 
offence committed by the accused is one 
falling within the second part of the 
first paragraph of Section 307 of the 
Indian Penal Code. 

28. So far as the assault on Pw 2 is 
concerned, no doubt the physical act 
committed by the accused was not in- 
capable of causing death. But in a case 
whpre the mental element is to be 
inferred from the nature and circums- 
tances and the consequences of the phy- 
sical act, there is a difference between 
the case of an assault with a weapon 
like a knife where the actor retains con- 
trol till the last. i. e., till the termina- 
tion of the assault, and the case of an 
assault with a weapon like a gun where 
the actor loses control the moment the 
gun is fired and must thereafter willy- 
nilly let the shot take its course. 
Although, of course, as Section 307 it- 
self makes it plain, the causing of hurt 
is not a necessary element of the offence 
of attempt to murder, yet in a case of 
an assault with a weapon like a knife 
retained in the hands of the offender till 
the end and not used as a missile, un- 
less there is something to show that 
there was some external impediment in 
the w 3 y of consummation of the offen- 
der’s intention, it might not be reason- 
able to infer, merely from the harm in- 
flicted that the offender intended to 
cause graver harm than he actually did 
inflict. The injury that the accused did 
inflict on Pw 2 was a simple injury not 
sufficient in the ordinary course of 
nature to cause death, and there is 
nothing to show that he intended any- 
thing more Therefore, so far as the 
assault on Pw 2 is concerned, the con- 
viction recorded against the accused 
under Section 324 of the Indian Penal 
Code is proper. 

. 29 - Every case has to be decided on 
its own facts and circumstances; no two 
cases are in all respects alike; the pro- 
per inference to be drawn from Proved 
facts and circumstances is not ordinarily 
a question of law; and, although the 
inference drawn by experienced Judges 
from similar facts and circumstances 
might be a useful pointer, it must be 
remembered that not all the facts and 
circumstances that influence the decision 
in a particular case appear from the 
judgment. This is why. in reaching the 
conclusion we have reached regarding 
the mental element accompanying the 
accused’s acts, we have made no refer* 
mce to the numerous authorities cited 
at the bar. But we must say something 
about the two decisions that have been 
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responsible for the present case coming 
before us and about the third case that 
has been brought to our notice in the 
course of the hearing. 

In 1967 Ker LT 223. the accused who 
had been twice thwarted in his attempt 
to ravish a woman, on the second occa- 
sion, after the woman had, as a result 
of a struggle, succeeded in freeing her- 
self from his grasp, took a gun which he 
had kept leaning on a tree near-by — the 
occurrence took place in a forest where 
the victim was collecting firewood — and 
shot her with it in the chest. Thirty- 
six pellets were found lodged in the 
victim’s body over the abdominal area 
inside the abdominal muscles. Only one 
was extracted; the rest left where they 
were since the doctor thought that that 
would do no harm. The gun was not 
before Court but the judgment shows 
that it was said to be "a sort of sport- 
ing gun generally used to scare away 
birds and wild beasts from the cultiva- 
tion”- So far as the judgment discloses, 
there was nothing to show that a shot 
with the gun and the ammunition used 
was incapable of causing death — indeed 
the medical evidence to the effect that 
the injury "would have been serious 
and that it was a fortuitous escape for 
the injured” would indicate the con- 
trary. The trial Court found the accus- 
ed guilty under Sections 307 and 326 of 
the Indian Penal Code (Also under Sec- 
tion 354 but with that we are not con- 
cerned). But, on appeal, this Court 
found that the offence was only one 
under Section 324 of the Indian Penal 
Code deserving only a sentence of sim- 
ple imprisonment for one month. 

30. In 1967 Ker LT 689, the accused 
a squatter on land belonging to a rubber 
estate took exception to pits being dug 
in the court-yard of his house by some 
workmen under the supervision of Pw 5, 
an Assistant Conductor of the estate. 
Pw. 5 told the accused firmly that he 
had come to plant rubber seedlings and 
that he was determined to do that. The 
accused after pretending to have submit- 
ted to this, and in fact, making a show 
of helping in the planting, slowly mov- 
ed backwards towards the verandah of 
his house, and, picking up an axe, dealt 
two blows with it on Pw 5’s head injur- 
ing the right eye with partial protru- 
sion of the eyeball and causing a frac- 
ture about 3”x2” of the right parietal 
bone. The trial Court convicted the 
accused under Section 307 of the Indian 
Penal Code but, on appeal, this Court, 
holding that the blow on the head with 
the blunt end of an axe could not in 
the ordinary course of things cause 
death (a proposition to which we can 
scarcely subscribe) came to the conclu- 
sion that the accused could not have 


intended to cause the death of the 
victim — whether, in the face of the 
fracture of the skull, it could not be 
held that the accused intended at least 
to cause bodily injury sufficient in the 
ordinary course of nature to cause 
death was not considered — and that his 
offence was only one under Section 335 
of the Indian Penal Code for which a 
sentence of two years’ rigorous imprison- 
ment was enough. 

31. In 1968 Ker LT 929, the accused, 
in the course of a quarrel, stabbed Pw 1 
with a knife in the abdomen inflicting 
a disembowelling wound which fortu- 
nately did not prove fatal but rendered 
the victim unconscious for three days. 
It 'was held that the accused was guilty 
only of an offence under Section 326 of 
the Indian Penal Code and not of one 
under Section 307 of the Indian Penal 
Code. The reasons for this view were 
stated thus: 

"The first ingredient in the offence of 
attempt to murder is the intention to 
kill. In R. v. Cruse, (1838) 8 C & P 541, 
Patterson J. told the jury: — 

'Before you can find the prisoner 
guilty of this felony, (attempt to mur- 
der) you must be satisfied that when 
he inflicted this violence on the child, 
he had in his mind a positive intention 
of murdering that child. Even if he did 
it under the circumstances which would 
have amounted to murder if death had 
ensued, that will not be sufficient unless 
he actually intended to commit murder”. 
So even if the act committed is suffi- 
cient in the natural and ordinary course 
of things to result in death, the accused 
cannot be charged with attempt to mur- 
der unless he had the intention to kill, 
from the very beginning. So also the 
converse, that even if the accused had 
the intention if the act committed is not 
capable of causing death or that the 
act was done with such intention and 
was not likely in the belief of the 
accused to cause death he cannot be 
charged with attempt to murder. Thus 
we see that the intention is the most 
important ingredient and when once 
that is not made out the accused cannot 
be convicted of attempt to murder, 
even if the act committed is sufficient to 
cause death under normal circumstanc- 
es. 

Applying the principles to the facts of 
present case it has to be held that 
since the intention to kill was not there, 
the accused could not be convicted of 
attempt to murder”. 

32. We have only this to observe. In 
each of these cases, unless there were 
facts and circumstances that do not 
appear in the judgments, we would have 
had no hesitation in finding the accused 
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guilty of attempt to murder. In the 
last mentioned case, the learned Judge 
following the English law, deems to 
have thought that a specific intention to 
kill was an essential ingredient of the 
offence of attempt to murder. "We have 
already shown that that is not so under 
the Indian Penal Code, Section 307, and 
that any of the forms of mens rea des- 
cribed in the four clauses oi Section 300 
is enough. 

33. The learned Judge also set out 
as one of the ingredients to be proved 
by the prosecution in a case of attempt 
to murder. 

"If the act has taken effect the injury 
is sufficient in the natural and ordinary 
course of things to cause death”. 

It is not an essential Ingredient of the 
offence that there should be an injury 
much less an injury sufficient in the 
ordinary course of things to cause death. 

34. In AIR 1932 Bom 279, Beaumont 
C. J. criticised what he thought was the 
view taken in Cassidy’s case, 1867-4 Bom 
HCR Cr 17, namely, that in order to 
attract Section 307 of the Code it must 
be possible to say for certain that the 
offender’s act might have caused death. 
His Lordship demonstrated the absurdity 
ol such a view in the following words: 

"If the reasoning of the learned 
Judges in that case be right as to the 
construction of Section 307 and if the 
act committed by the accused must be 
an act capable of causing death in the 
ordinary course, it seems to me that 
logically the section could never have 
any effect at alb If an act is done 
which in fact does not cause death it is 
impossible to say that that precise act 
might have caused death. There must 
be some change in the act to produce a 
different result, and the extent to which 
the act done must be supposed to be 
varied to produce the hypothetical death 
referred to in Section 307 is merely a 
question of degree”. 

35. To rely on these observations as 
was done in 1967 Ker LT 223 and in 
1967 Ker LT 689, (only the last two 
sentences are actually quoted) for hold- 
ing that "the offence contemplated in 
Section 307 of the Indian Penal Code is 
of a hypothetical nature” and was there- 
fore not made out is, it seems to us, to 
subscribe to the logical conclusion reach- 
ed in the process of disproof by reductio 
ad absurdum. 

36. In the Instant case the accused 
was acquitted of the charge under Sec- 
tion 307 of the Indian _ Penal Code. 
There was no appeal against that ac- 
quittal, and, having regard to sub-see- 
tion (4) of Section 439 of the Criminal 
Procedure Code, we cannot in revision 
convert the acquittal into a conviction. 


We can, of course, set aside the accused’s 
conviction under Section 326, Indian 
Penal Code, and direct a retrial but. had 
we thought of adopting such a course, 
we would not have expressed ourselves 
so categorically on the merits of the case. 
Fortunately, the ends of justice do not 
require an alteration of the conviction, 
for, it is possible to impose an adequate 
sentence for the accused’s crime even 
under Section 326 of the Indian Penal 
Code which permits of as severe a sen- 
tence as Section 307 does. Having 
regard to all the circumstances of the 
case, and the nature of the injury inflict- 
ed by the accused, we think that a sen- 
tence of five years’ rigorous imprison- 
ment would be proper. 

37. In the result we confirm the ac- 
cused’s conviction under Sections 326 
and 324 of the Indian Penal Code as 
also the sentence awarded to him for the 
latter offence and dismiss his appeal. 
We enhance the sentence awarded to 
liim for the offence under Section 326 of 
the Indian Penal Code from rigorous 
Imprisonment for 18 months to rigorous 
imprisonment for five years. 

38. GOPALAN NAMBIYAR J. Ex- 
cept a few observations I have nothing 
useful to add to the judgment delivered 
on behalf of the Bench by My Lord the 
Chief Justice. 

39. It is perhaps difficult to reduce to 
the form of any statable legal principle 
the cases of attempts to commit an 
offence which is impossible of commis- 
sion in the nature of things and the 
attendant circumstances. Such are the 
cases of an attempt to kill with an un- 
loaded gun which the offender believes 
to be loaded; attempt to shoot at a wax 
model figure believing it to be a living 
person In flesh and blood; attempt to 
cause miscarriage to a woman believed 
to he pregnant, who in fact is not, or by 
administering some thing believed to be 
deleterious which in fact is innocuous, 
attempt to pick a pocket that is empty, 
attempt to steal from a club an umbrella, 
which ultimately turns out to be one’s 
own. These and similar conundrums 
which are fruitful enough sources for 
discussion in the academic atmosphere of 
the lecture hall hardly present the same 
difficulties for solution in the practical 
realities of the Court room. The test pro- 
pounded in the judgment just pronounc- 
ed, that the bare physical act of the ac- 
cused should have been capable of pro- 
ducing the consequence before a person 
tan be convicted of an attempt, seems on 
the whole, to be safe and satisfactory. 

40. In 1968 Ker LT 929, a learned 
Judge of this Court relied on Patterson 
J.'s charge to the jury in (1838) 8 C & P 
541. The said charge to the jury was 
as follows: 
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"Before you can find the prisoner, 
guilty of this felony (attempt to murder) 
you must be satisfied that when he in- 
flicted this violence on the child, he had 
in his. mind a positive intention of 
murdering that child. Even if he did it 
under circumstances which would have 
amounted to murder if death had ensued, 
that will not be sufficient, unless he 
actually intended to commit murder”. 

It is necessary to emphasise that in 
English law for the offence of murder it 
is enough to show that the killing was 
with 'malice aforethought’ comprehend- 
ing all the different types of mens rea 
comprised in that expression. But, for 
the crime of an attempt at murder, it 
is necessary to show that there was a 
clear intention to kill. Any other type 
of mens rea covered by the expression 
'malice aforethought’ will not do. This 
has been repeatedly laid down in the 
English decisions, and is dear on the 
authorities. 

41. Patterson J.’s charge to the jury 
In 1838-8 C & P 541, has already been 
noticed. In R. v. Whybrow, 1951-35 Crl 
App 141, the accused by a device con- 
structed by him administered electric 
shocks to his wife while she was in a 
bath. Parker J. directed the jury that if 
he did so, intending to kill his wife or 
to do her grievous bodily harm he would 
be guilty of attempt at murder. The 
Court of Appeal held that this was a 
wrong direction. Observing that if the 
charge is one of attempt at murder, the 
intention to kill is the principal ingre- 
dient of the crime. Lord Goddard, C. J. 
expressed himself thus: 

"Therefore, if one person attacks an- 
other inflicting a wound in such a way 
that an ordinary reasonable person must 
know that at least grievous bodily harm 
will result and death results, there is the 
malice aforethought sufficient to support 
the charge of murder. But if the charge 
Is one of attempted murder the intent 
becomes the principal ingredient of the 
crime. It may be said that the law, 
which is not always logical is some- 
what illogical in saying that, if one 
attacks a person intending to do griev- 
ous bodily harm and death results, 
that is murder; but if one attacks a per- 
son and only intends to do grievous 
bodily harm, and death does not result, 
it is not attempted murder, but wound- 
ing with intent to do grievous bodily 
harm. It is not really illogical because, 
in that particular case, the intent is the 
essence of the crime while, where the 
death of another is caused, the necessity 
is to prove malice aforethought which is 
supplied in law by proving intent to do 
grievous bodily harm”. 

In R. v. Grimwood, 1962-3 All ER 285, 
the prisoner had been convicted by 
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Paul J. at the Central Criminal Court of 
attempt to strangle his wife with intent 
to murder her. No verdict was taken 
from the jury on two other counts, 
namely, attempt to suffocate his wife 
with intent to murder and assault 
occasioning her actual bodily harm. In 
the course of his direction to the jury, 
the learned Judge, basing himself on 1961 
AC 290, observed: 

“He is put before you by his counsel 
as an ordinary normal minded man and 
so you should take it in this case that 
he is_ an ordinary normal-minded man. 
The law is that in the case of an ordi- 
nary normal man it does not matter 
what that man contemplates at the 
moment at all. The .test is whether 
what he did was of a kind where death 
might well have been the natural and 
probable result of what he did”. 

On appeal from the above conviction. 
Lord Parker C. J. delivering the judg- 
ment of the Court of Criminal Appeal 
observed that the Court was clearly of 
the opinion that nothing that was said 
in Smith’s case, 1961 AC 290, has any 
application to the offence of attempted 
murder. Adverting in particular, to 
the direction to the jury, extracted 
supra, the Lord Chief Justice observed: 

"One further matter should be men- 
tioned and that is that, certainly in 
regard to the first passage which I have 
quoted in the summing up, it might well 
have led the jury to suppose that, even 
if they were satisfied that all that the 
appellant intended to do was to cause 
grievous bodily harm, yet if death might 
well result from such grievous bodily 
harm an intent to murder had been 
proved. That again, if that impression 
was conveyed, was quite clearly a 
wrong direction. In 1951-35 Cri App 
141, Lord Goddard C. J, dealt with that 
very point”. 

The learned Chief Justice then noticed 
the decision in Whybrow’s case, 1951-35 
Cri App 141, and cited the passage from 
the judgment of Lord Chief Justice 
Goddard quoted earlier. 

42. The above decisions make It clear 
that the requirement of a higher degree 
of mens rea, namely, an intention to kill, 
and nothing short of that, is a special 
feature of English law in regard to the 
offence of attempt at murder. The posi- 
tion has been well brought by text-book 
writers also. (See. for instance, Smith 
and Hogan’s Criminal Law, page 146; 
Kenny: Outlines of Criminal Law (16th 
Edition) page 80). Whatever be the posi- 
sion in English law, the provisions of 
Section 307 of the Indian Penal Code are, 
as already pointed out, clearly other- 
wise. English decisions are therefore 
not safe guides to follow. 
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43. As for the much discussed and 
much criticised maxim, that every per- 
son is presumed to intend the natural 
and/or the probable consequence of his 
act I think the scope of its application 
has been correctly delimited by Sec- 
tion 8 of the Criminal Justice Act of 
1967, -which we have adopted as laying 
down a safe rule. 

Order accordingly. 
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FULL BENCH 

P. T. RAMAN NAYAR, K. K. MATHEW 
AND V. P. GOPALAN NAMBIYAR. JJ. 

G, Appukkuttan Pillai, Petitioner v. 
Government of India and others. Res- 
pondents. 

O. P. No. 593 of 1965, D/- 6-3-1969. 

(A) Constitution of India, Article 226 

— Suppression of material facts by 
applicant — Petitioner, a Government 
servant not making full and true dis- 
closure of facts — In order to put for- 
ward his case of violation of principles 
of natural justice, be suppressed certain 
representations made bv him and ad- 
verse order thereon — On this ground 
alone, wi.t petition is liable to be dis- 
missed. (Para 3) 

(B) Constitution of India, Articles 4, 
73, 1C2, 309, Sch. 7, List 2, Entry 41 — 
States Reorganisation Act (1356), Sec- 
tion 115 — Power of integration does 
not belong exclusively to States — In 
this regard Central Government has cer- 
tain controlling, supervisory, concurrent 
and overriding powers — State Govern- 
ment’s powers under Entry 41 of List 2 
have to be exercised in subordination to 
those of Central Government. 

Entry 41 of List II stands subordinat- 
ed to Articles 4, 73 and 162 and can- 
not avail to give the State, the exclu- 
sive power in matter of integration. Nor 
does Article 309 give it such power. 
This provision again, is "subject to the 
provisions of the Constitution", and 
therefore, to Article 4. The power given 
by this Article to promulgate rules even 
retrospectively — regulating the recruit- 
ment and conditions of service of mem- 
bers of the State services must be sub- 
ject to Section 115 (7) of the States Re- 
organisation Act (read with Article 256 
of the Constitution) which recognises the 
power of the Central Government to 
determine such conditions as on 31-10- 
1956 and further guarantees that such 
conditions shall not be prejudicially vari- 
ed except with the previous approval of 
the Central Government 

J (Para 9) 
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The power conferred under Clause (a) 
of Section 115 (5), is not for the purpose 
of division and integration, but for 
assisting the Central Government "in 
regard to” the division and integration. 
The expression "in regard to” integra- 
tion is wide enough to cover even pre-> 
liminary steps prior to actual integra- 
tion. such as formulation of principles, 
equation of posts and things of the kind. 
The word integration itself, in Its 
dictionary sense has the wide meaning 
of combining parts into a whole. That 
it means much more than mere "allot- 
ment” is connoted by its use in con- 
junction with the word "division” in 
Clause (a) of Section 115 (5). 

(Paras 9. 17) 

Clause (a) of Section 115 defines the 
occasion for the exercise of the Central 
Government’s responsibility, and clause (b) 
defines the manner of its exercise. Thus 
the Central Government has certain con- 
trolling, supervisory, concurrent and 
overriding powers in regard to integra- 
tion. which do not wipe out the State 
Government’s powers under Entry 41 of 
List H, and that these latter powers 
have to be exercised in subordination to 
those of the Central Government. 
Observations in AIR 1965 Ker 84 (FB). 
held to be obiter. AIR 1961 Mys 210, 
Referred. (Para 9) 

(C) Constitution of India, Articles 245, 
246 — Relative scope. 

While Article 245 confers Legislative 
Powers on Parliament and on the State 
Legislatures and determines what might 
be called their territorial jurisdiction 
Article 246 only specifies the matters in 
respect of which Parliament and the 
Legislatures of the States may exercise 
the power conferred by Article 245. In 
respect of some matters Parliament has 
exclusive power; In respect of some the 
State Legislatures have exclusive power 
and in respect of some the two have con- 
current powers. The very power to 
legislate being conferred by Article 245, 
it necessarily follows that the exerdse 
of that power, whether in the exclusive 
or in the concurrent field, can only be 
subject to the limitation imposed by 
Art. 245. namely, subject to the other 
provisions of the Constitution. In other 
words, the words, "subject to the pro- 
visions of the Constitution” must be read 
into Article 246 as well. 

(Para 19) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 850 (V 55) ~ 

(1968) 2 SCR 186, Union of India 
v, P. K. Roy 8. 9 

(1968) AIR 1963 Andh Pra 5 (V 55) 

= 1967-1 Andh WR 102. Dr. N. 
Desaiah v. Govt of Andhra Pra- 
desh 8 
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(1967) AIR 1967 SC 944 (V 54) = 

(1967) 2 SCR 109, Manual Singh 
v. Union of India 6 

(1965) AIR 1965 Guj 23 (V 52) = 

ILR (1963) Guj 1204 (FB), A. J. 

Patel v. State of Gujarat 8, 9 

(1965) AIR 1965 Ker 84 (V 52) = 

1964 Ker LT 704 (FB), Kunhi 

Krishnan Nambiyar v. State of 
Kerala 1, 10, 15, 16, 21 

(1965) W. A. Nos. 136 and 149 of 

1965 (Ker) 17 

(1964) AIR 1964 Madh Pra 307 

(V 51) = 1964 Jab LJ 591, P. K. 

Roy v. State of Madhya Pra- 
desh 8 

(1961) AIR 1961 Mys 210 (V 48), 

M. A. Jaleel v. State of 
Mysore 1, 8, 9 

K. Velayudhan Nair and M. C. Sen, 
for Petitioner, C. Sankaran Nair 
(C. G. P.), (for No. 1); Advocate General 
(for No. 2); K. Raghavan Nair, (for 
No. 3); C. M. Kuruvilla, C. George and 
A. Jacob Oommen, (for No. 4), for Res- 
pondents. 

GOP ALAN NAMBIYAR J. : — This 
■writ petition has been ordered to be 
placed before a Full Bench as it raises 
an important question as to the nature 
of the power exercised by the Central 
Government in the matter of integration 
of services in the States. In M. A. 
Jaleel v. State of Mysore. AIR 1961 Mys 
210, a Division Bench of the Mysore 
High Court took the view that the power 
of the Central Government in the 
matter of integration of services was an 
exclusive original power. There were 
observations in a different strain made 
by one of us (Raman Nayar J.) in 
Kunhi Krishnan Nambiyar v. State of 
Kerala, 1964 Ker LT 704 = AIR 1965 
Ker 84 (FB). In this latter case the 
Mysore decision was not noticed, nor 
were the provisions of Article 4 of the 
Constitution. In view of all this our 
learned brother Mathew J. felt that the 
question should be decided by a Full 
Bench. 

2. The petitioner was appointed 
Municipal Commissioner in the Travan- 
core State in the year 1945 for a 
term of three years, renewed in 1948. 
and again in 195i, for a further term of 
three years on each occasion. By the 
time of the last renewal the Travancore- 
Cochin State had been formed by the 
integration of the States of Travancore 
and Cochin. There were no rules 
governing the appointment of Municipal 
Commissioners in the Travancore-State. 
The Travancore-Cochin Government 
framed rules dated 8-6-1953 relating to 
the conditions of services of Municipal 
Commissioners. Rule 1 constituted a 
cadre of Municipal Commissioners con- 
sisting of 25 officers divided into five 


(G. Nambiyar J.) (Prs. 1-2] Ker. Ill 

grades, the 1st Grade on a scale of pay 
of Rs. 350-20-450 and the Hnd Grade on 
a scale of pay of Rs. 275-10-325. It is 
unnecessary to notice the scales of the 
remaining grades. Rule 2 provided that 
ordinarily a first Grade Officer should be 
posted as Commissioner of the Corpora- 
tion of Trivandrum and Officers on 
higher scales of pay as Commissioners of 
Municipalities having larger revenue 
receipts. 

Rule 3 provided that the Municipal 
Commissioners shall be in service of 
the Government, shall belong to a 
separate cadre, and shall not be ordina- 
rily entitled to transfer or to inter- 
changeability with other services under 
the Government. Rule 5 provided for 
making appointments by direct recruit- 
ment and by promotion or transfer of 
persons already in Municipal Service, 
and further provided that the then 
Municipal Commissioners (like the peti- 
tioner) recruited to the cadre otherwise 
from Government service, may be treat- 
ed to be substantive in their respective 
posts from the dates of their appoint- 
ments as such. According to Rule 4 
appointment to the cadre of Municipal 
Commissioners shall ordinarily be in the 
last grade, promotion to the higher posts 
being made from the next lower grade 
on considerations of past records and not 
merely on seniority. The petitioner was 
selected for appointment to the 1st 
Grade on 25-4-1956 and posted as Com- 
missioner of the Corporation of Trivan- 
drum, for a period of one year. The 
Trivandrum City Municipal Act specifies 
the post of the Municipal Commissioner 
of the Corporation of Trivandrum as a 
tenure post. The salary scale of the 1st 
Grade Municipal Commissioners in the 
Travancore-Cochin area was revised on 
23-11-1956 (after the reorganisation of 
States) with effect from 1-4-1955 fixing 
the salary scale of 1st Grade Commis- 
sioner as Rs. 450-600. 

The necessary legislative amendments 
to the Trivandrum City Municipal Act 
and the District Municipalities Act, 
removing the provision imposing a ceil- 
ing on the salary of Municipal Commis- 
sioners were passed only on 30-10-1956 
and the revised scale was implemented 
from 23-11-1956, though with effect from 
1-4-1955. The petitioner was confirmed 
in the post of Commissioner, Corpora- 
tion of Trivandrum with effect from 
25-4-1956 by Ext. P8 order dated 12-8- 
1960. Ext. P9 G. O. No. 1837/LA, dated 
27-12-1955 of the Government of Madras 
will show the constitution of two sepa- 
rate services for Municipal Commis- 
sioners, viz., the Madras Municipal Com- 
missioners’ Service, and the Municipal 
Commissioners’ Subordinate Service. The 
former was to consist of one special 
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grade post at Madurai on Rs. 800-50-900, 
three selection grade posts at Salem, 
Coimbatore and Thiruchirapalli, fifteen 
1st Grade posts on Rs. 300-25-500. and 
eighteen second grade posts on Rs. 200- 
10-300. The latter service was to con- 
sist of 24 Tllrd Grade Commissioners on 
Rs. 150-5-200. 

3. The reorganisation of States took 
place, on 1-11-1956 and certain Madras 
personnel {among them Respondents 3 
end 41 were allotted and stood transfer- 
red to the Kerala State. By Ext. P3 
G. O. dated 30-10-1957, the cadre 
strength of Municipal Commissioners in 
the Kerala State as on 1-11-1956 was fix- 
ed at 27, of which one was to be in the 
1st grade on Rs. 400-600. This was 
revised by Ex. P3 G. O., dated 22-4- 
1958, by which, while maintaining the 
carde strength at 27, one selection post 
on Rs. 450-600 and eight 1st grade posts 
on Rs. 300-500 were sanctioned os on 
1-11-1956. Ext. PI dated 18-4-1958 is a 
copy of the integration order of the 
Government of Kerala equating the posts 
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of Municipal Commissioners, in the Tra- 
vancore-Cochin area with the posts in 
Madras. Municipal Commissioners on 
Rs. 300-500 in Travancore-Cochin were 
equated with Municipal Commissioners 
on the same scale in Madras. 

According to the then prevailing scales 
of pay this meant that the Ilnd Grade 
Commissioners of Travancore-Cochin 
were equated with the 1st Grade Com- 
missioners of Madras, with the result 
that the petitioner as the only 1st Grade 
Commissioner of Travancore-Cochin, 
stood outside the equation and above his 
compeer in Madras. Respondents 3 and 
4 and other allottees from Madras filed 
"appeal petitions” against Ext. P 1 G. O. 
These were considered by the Advisory 
committee constituted by the Govern- 
ment of India under Section 115 of the 
States Reorganisation Act, and the 
Government of India passed final orders 
directing that the posts of Municipal 
Commissioners of Travancore-Cochin and 
Madras in the various grades, should be 
equated as below: 


Travancore-Cochin 


1st Grade 
Ilnd Grade 
Illrd Grade 
IVth Grade 
Vth Grade 


Rs. 350-450. 
Rs. 275-325. 
Rs. 225-275. 
Rs. 175-275. 
Rs. 150-175. 


Madras 

1st Grade Rs. 300-500. 

Ilnd Grade Rs. 200-300. 

Illrd Grade Rs. 150-200. 


(Vide Ext. P 4.) 


This meant that the post of 1st Grade 
Municipal Commissioner, Travancore- 
Cochin held by the petitioner on the 
relevant date was equated with that of 
the 1st Grade Municipal Commissioner 
Madras, held by Respondents 3 and 4, 
and since seniority was to be determin- 
ed by length of continuous service in the 
equated posts, Respondents Z and 4 who 
had longer continuous service got senio- 
rity over the petitioner. Aeeordmgty a 
preliminary gradation list, (Ext. P5), was 
prepared and published in the Kerala 
Gazette dated 17th April 1962, showing 
3rd and 4th respondents as seniors to the 
petitioner. This writ petition proceeds 
on the footing that petitioner was. at 
the time of Ext P5, in England on 
deputation for training and that after his 
return, he filed Ext P6 representation 
against the list which was reiected — a3 
he was informed by Ext P7 memo. 

It is on this basis namely, that the 
favourable equation made by the State 
Government was upset to his prejudice, 
without giving him an opportunity of 
bring heard, and that his representation 
Ext. P6, was not considered on the 
merits, that the petitioner has sought to 
quash Ext P4 order and Ext P5 list 
But ft was painted out— though at a 
somewhat late stage of the arguments— 
that Ext P4 order was published in the 
Kerala Gazette dated 15-12-1959, and 


objections invited, that the petitioner 
filed a representation dated 8-2-1960, 
against Ext. P4 order which was reject- 
ed after due consideration of the points 
raised, by the Central Government’s 
order dated 8-7-1960, communicated to 
the petitioner by memo dated 25-11-1960. 
These were read out from the files by 
the Government Pleader. (See also 
paras 22, 29 and 30 of the 2nd respon-. 
dent’s counter -affidavit). It is apparent) 
that the petitioner has not made a full 
and true disclosure of the facts but has, 
in order to put forward his case of a 
violation of the principles of natural 
justice chosen to suppress his repre- 
sentation against Ext. P4 and the 
adverse order thereon. On that one 
ground alone this writ petition is liable 
to be dismissed. 

4. We may also notice the cases 
stated in the counter-affidavit of the 
St3te that the petitioner’s confirmation 
itself by’ Ext. P8 order as Commissioner, 
"Corporation of Trivandrum, a tenure 
post, was not quite in order, and the 
question of clarifying the intention of 
Ext. P8 G. O. was engaging the atten- 
tion of the Government, the same hav- 
ing been delayed only by reason of the 
petitioner’s representations to the Gov- 
ernment of India against Exts. P4 and 
P5 and the pendency of this writ peti- 
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tion (vide paragraphs 32 to 34 of 2nd 
Respondent’s counter-affidavit). What- 
ever that be, as the matter has now been 
placed before a Full Bench, we shall 
proceed to consider all the points raised. 
The petitioner’s counsel contended that 
the power of integration of services is 
one exclusively in the State Government 
and that any interference with that 
power by the Central Government whe- 
ther by issuance of directions or other- 
wise, would be unconstitutional. Second- 
ly it was contended that assuming the 
Central Government had any power in 
the matter, there was violation of the 
rules of natural justice in exercising the 
same. 

5. Entry 41 of List II of Schedule VII 
of the Constitution vests the power of 
legislation in regard to the State Public 
Service in the States. By Article 245 (1) 
the power of the legislature of a State 
to make laws for the whole or any part 
of the State is "subject to the provisions 
of the Constitution”. Article 246 (3) 
confers exclusive power in the legisla- 
ture of a State to make laws with res- 
pect to the matters in List II of the 
Vllth Schedule, subject to Clauses (1) 
and (2) of the Article. (Clause (1) con- 
fers such exclusive power on Parliament 
in respect of matters in List I, and 
Clause (2) confers such power on Parlia- 
ment, and, subject to Clause (1), on the 
State Legislature with respect to matters 
in List HI). Article 162 and Article 73 
of the Constitution which define the 
executive power of the State and the 
Union respectively, may be read: 

Article 162: "Subject to the provi- 
sions of the Constitution, the exe- 
cutive power of a State shall 
extend to the matters, with res- 
pect to which the Legislature of 
the State has power to make laws: 

' Provided that in any matter with 
respect to which the Legislature 
of a State and Parliament have 
power to make laws, the execu- 
tive power of the State shall be 
subject to. and limited by, the 
executive power expressly confer- 
red by the Constitution or by any 
law made by Parliament upon the 
Union or Authorities thereof”. 
Article 73: "(1) Subject to the provi- 
sions of this Constitution, the exe- 
cutive power of the Union shall 
extend — 

(a) to the matters with respect to 
which Parliament has power to 
make laws; and 

(b) to the exercise of such rights, 
authority and jurisdiction as are 
exercisable by the Government of 
India by virtue of any treaty or 
agreement: 

Provided that the executive 
power referred to in sub-clause (a) 
1970 Ker./8 V G— 30 
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shall not, save as expressly pro- 
vided in this Constitution or in 
any law made by Parliament, ex- 
tend in any State specified in 
Fart A or Part B of the First 
Schedule to matters with respect 
to which the Legislature of the 
State has also power to make 
laws. 

(2) Until otherwise provided by 
Parliament, a State and any offi- 
cer or authority of a State may, 
notwithstanding anything in this 
Article continue to exercise in 
matters with respect to which 
Parliament has power to make 
laws for that State such executive 
power or functions as the State 
or Officer or authority thereof 
could exercise immediately before 
the commencement of this Con- 
stitution”. 

6. We may next refer to Arts. 2, 3 and 
4 of the Constitution. Article 2 provid- 
es for the Parliament by law admitting 
into the Union, or establishing new 
States; and Article 3 to the Parliament 
by law, forming a new State, whether by 
separation of territory from any State 
or by Union of two or more States, or 
otherwise. Article 4 reads: 

"Article 4: — "(1) Any law referred to 
in Article 2 or Article 3 shall 
contain such provisions for the 
amendment of the First Schedule 
and the Fourth Schedule as may 
be necessary to give effect to the 
provisions of the law and may 
also contain such supplemental, 
incidental and consequential pro- 
visions (including provisions as to 
representation in Parliament and 
in the Legislature or Legislatures 
of the State or States affected by 
such law) as Parliament may 
deem necessary. 

(2) No such law as aforesaid shall 
be deemed to be an amendment 
of this Constitution for the pur- 
poses of Article 368”. 

A conspectus of the above Articles leav- 
es us in no doubt about the supremacy 
of Parliament’s powers. Article 245 
deals with the territorial jurisdiction of 
the State Legislature and of Parliament 
and Article 246 deals with the subject- 
matter of Legislation. The absence in 
Article 246 (3), of the words "subject to 
the provisions of the Constitution”, 
which occur in Article 245 (1), appears 
to us to be of no consequence and does 
not detract from the supremacy of 
Parliament’s power of Legislation under 
Article 4. For, the very power to legis- 
late being expressly subject to the pro- 
visions of the Constitution, the exclu- 
sive power to legislate in respect of the 
matters in List II must necessarily be so 
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subject; In other words, it is subject to 
the powers conferred on Parliament by 
Article 4. The executive power, by 
reason of Articles 73 and 162 is co- 
terminous with the legislative power, 
and the proviso to Article 162 brings out 
again, the supremacy of the executive 
power of the Union. Article 256 which 
enables the Union to give directions to 
the State to ensure compliance with laws 
made by Parliament, further emphasises 
this aspect Article 4 enjoins that any 
law made under Article 2 or 3 shall con- 
tain provisions for amendment of the 1st 
and IVth Schedule of the Constitution, 
and further enables such "supplemental, 
incidental and consequential provisions” 
as Parliament may deem necessary. 

We are unable to read any limitation, 
as Counsel for the petitioner would have 
us read, that these latter provisions them- 
selves cannot have the effect of amend- 
ing the Constitution. The "incidental, 
supplemental and consequential" provi- 
sions are such in relation to the law "made 
under Article 3 (or Article 2 as the case 
may be) and hot in relation to the 
amendment of Schedules I and IV which 
are inevitable in such law. Indeed, such 
a limited construction of Article 4 seems 
to have been rejected by the Supreme 
Court in Manga! Singh v. Union of India, 
AIR 1967 SC 044. Even assuming that 
these supplemental etc., provisions cannot 
amend the Constitution, but do have that 
effect, we have the categoric deeming 
provision in Clause 2 of Article 4 which 
thould be an effective answer to the 
Contention of Counsel for the petitioner. 

7. The States Reorganisation Act. 1956 
was passed in pursuance of Articles 3 
and 4 of the Constitution. We may 
notice tiie provisions of Section 115 of the 
said Act: 

"115 (1) — Every person who Immedia- 
tely before the appointed day is serving 
in connection with the affairs of the Union 
under the administrative control of Lieu- 
tenant-Governor or Chief Commissioner 
in any of the existing States of Ajmer, 
Bhopal, Coorg, Kutch and Vindhya Pra- 
desh, or is serving in connection with 
the affairs of any of the existing States 
of Mysore, Punjab, Patiala and East Pun- 
jab States Union and Saurashtra shall, as 
from that day. be deemed to have been 
allotted to serve in connection with the 
affaira of the successor State to that 
existing State. 

(2) Every person who immediately be- 
fore the appointed day is serving in con- 
nection with the affairs .of an existing 
State part of whose territories is trans- 
fered to another State by the provisions 
of Part II shall, as from that day. pro- 
visionally continue to serve in connection 
with the affairs of the principal successor 
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State to that existing State, unless he Is 
required by general or special order of 
the Central Government to serve pro- 
visionally in connection with the affairs 
of any other successor State. 

(3) As soon as may be after the ap- 
pointed day, the Central Government 
shall by general or special order deter- 
mine the successor State to which every 
person referred to in sub-section (2) 
shall be finally allotted for service and 
the date with effect from which such 
allotment shall take effect or be deemed 
to have taken effect. 

(4) Every person who is finally allot- 
ted under the provisions of sub-section (3) 
to a Successor State shall, if he is not 
already serving therein be made avail- 
able for serving in that Successor State 
from such date as may be agreed upon 
between the Governments concerned, and 
in default of such agreement, as may 
be determined by the Central Govern- 
ment 

(5) The Central Government may by 
order establish one or more Advisory 
Committees for the purpose of assisting 
it in regard to — 

(a) the division and integration of the 
services among the new States and the 
States of Andhra Pradesh and Madras: 
and 

(b) the ensuring of fair and equitable 
treatment to all persons affected by the 
provisions of this section and the proper 
consideration of any representations made 
by such persons. 

(6) The foregoing provisions of this 
section shall not apply in relation to any 
person to whom the provisions of Sec- 
tion 114 apply. 

(7) Nothing in this section shall be 
deemed to affect after the appointed day 
the operation of the provisions of Chap- 
ter I of Part XTV of the Constitution in 
relation to the determination of the con- 
ditions of service of persons serving in 
connection with the affairs of the Union 
or any State: 

Provided that the conditions of service 
applicable immediately before the ap- 
pointed day to the case of any person 
referred to In sub-section ( 1 ) or sub-sec- 
tion (2) shall not be varied to his dis- 
advantage except with the previous ap- 
proval of the Central Government.” 

8, In regard to the above section. 
Judicial opinion is conflicting as to whe- 
ther the power of integration is an ex- 
clusive original power of the Central 
Government or a Supervisory power. In 
AIR 1961 Mys 210 the Mysore High 
Court took the view that the power of 
the Central Government In the matter of 
integration of services was an exclusive 
original power. In P. K. Roy v. State 
cf Madhya Pradesh, AIR 1964 Madh Pra 
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S07, a Division Bench of the Madhya 
Pradesh High Court while holding that 
the task of division and integration was 
the special responsibility of the Central 
Government, ruled that the formulation 
of principles of integration and the pre- 
paration of provisional lists cannot be 
regarded as capable of being validly dele- 
gated by the Central Government. While 
leaving open the question as to the nature 
of the power, this latter part of the de- 
cision was reversed on appeal by the 
Supreme Court (vide Union of India v. 
P. K. Roy, AIR 1968 SC 850). It was 
ruled that there was no delegation by 
the Central Government of any of its 
essential functions as the ultimate res- 
ponsibility was retained by the Central 
Government 

In A. J. Patel v. State of Gujarat. AIR 
1965 Guj 23, a Full Bench of the Gujarat 
High Court took the view that the Cen- 
tral Government does not have the exclu- 
sive authority and the power in the 
matter of integration of services but that 
it does possess certain essential powers of 
a supervisory nature, and that the power 
of the State Government under Entry 41 
of List II is not completely taken away. 
Dr. N. DesaiaJh v. Government of Andhra 
Pradesh, AIR 1968 Andhra Pradesh 5, 
was more concerned with the violation of 
the principles of natural justice and the 
opportunity to be afforded in the matter 
of hearing representations, regarding in- 
tegration of services. These were the 
decisions brought to our notice. 

9. In the face of Articles 4, 73 and 

162 of the Constitution and Section 115 of 
the States Re-organisation Act (read with 
Article 256 of the Constitution), we have 
no hesitation in rejecting the extreme 
contention advanced on behalf of the 
petitioner’s counsel that the power of in- 
tegration belongs exclusively to the 
States. It is not without significance 
that such an extreme contention was not 
advanced before the Supreme Court in 
AIR 1968 SC 850. Entry 41 of List II 
stands subordinated to the other provi- 
sions referred to supra, and cannot avail 
to give the State, the exclusive power 
claimed for it by the petitioner. Nor 
does Article 309 give it such power. This 
provision again, is "subject to the pro- 
visions of the Constitution", and there- 
fore to Article 4. The power given by 
this article to promulgate rules — even 
retrospectively — regulating the recruit- 
ment and conditions of service of 
members of the State services must be 
subject to Section 115 (7) of the States 
Reorganisation Act (read with Article 
256 of the Constitution) which recognises 
the power of the Central Government to 
determine such conditions as on 31-10- 
1956 and further guarantees that such 
conditions shall not be prejudicially vari- 


[Prs. 8-9] Ker. 115 

ed except with the previous approval of 
the Central Government. 

We are not unaware of the somewhat 
shifting positions taken up by the Gov- 
ernment of India in the reported cases 
brought to our notice. In AIR 1965 Guj 
23 the learned Attorney-General con- 
tended that the Central Government had 
been constituted the sole and exclusive 
authority to integrate the services. The 
correspondence and the instructions of 
the Central Government referred to in 
that case indicate that the Central Gov- 
ernment _ itself had not pitched its tent so 
high, prior to the Mysore decision in 
Jaieel's case, AIR 196i Mys 210. In AIR 
1968 SC 850, the Solicitor-General did 
not claim exclusive powers for the Gov- 
ernment of India, but only that the 
powers of the State Government under 
Entry 41 of List II remain unaffected ex- 
cept to the extent of the obligation to 
carry out the directions of the Central 
Government issued under Section 115 of 
the States Reorganisation Act. Before us 
the stand taken by the Government 
Pleader appearing for the State and by 
the Central -Government Pleader was 
that the power belonged exclusively to the 
Central Government. 

Holding as we do, that the power of 
integration does not belong exclusively 
to the States, the question whether it is 
an exclusive original power on the part 
of the Central Government, or only one 
of supervision and control (with the 
right of issuing directions) over the 
States, whose power under Entry 41 of 
List II is not completely taken away, is 
quite academic, as, even if it be the for- 
mer, it can still be exercised through a 
delegate, so long as the ultimate res- 
ponsibility and control are retained by 
the Central Government. Having heard 
full arguments we may however indicate 
our view. We feel that the State Gov- 
ernment’s power under Entry 41 of List 
II read with Article 162 of the Constitu- 
tion is not completely taken away, but is 
certainly subordinated to the Central 
Government’s power under Article 4 
read with Article 73 of the Constitution 
and Section 115 of the States Reorganisa- 
tion Act. It was argued that the Central 
Government’s power is only to effect the 
"division and integration” of services 
"among the new States”. 

This power conferred under Clause (a) 
of Section 115 (5), is not for the purpose 
of division and integration, but for assist- 
ing the Central Government "in regard 
to” the division and integration. The 
expression "in regard to” integration is 
wide enough to cover even preliminary 
steps prior to actual integration, such as 
formulation of principles, equation of 
posts and things of the kind. The word 



116 Ker. iPrs. 9-121 G. A- Pillal v. Govt oi 

integration itself, in its dictionary sense 
has the 'wide meaning of combining 
parts into a whole. That it means much 
more than mere "allotment" is connoted 
by its use in conjunction with the word 
’division’ in clause (a) of Section 115 (5). 

In P. K. Roy’s case. AIR 1963 SC 850. the 
(Supreme Court observed: 

"Generally speaking, the work of inte- 
gration requires the formulation of prin- 
ciples on which the work has to be car- 
ried out, the actual preparation of preli- 
minary gradation lists in accordance with 
the principles so settled, the publication 
of the lists together with the principles 
upon which they have been compiled, the 
invitation of representations by the 
persons affected thereby, the considera- 
tion of representations, and the publica- 
tion of the final gradation list incorporat- 
ing the decisions of the Central Govern- 
ment on the representations submitted’’. 
Such was also the view taken in AIR 
i!965 Guj 23 at p. 38. We are in agree- 
ment with the learned Chief Justice in 
that case that the inappositencss — - If 
such it be — of the preposition "among” 
used in relation to ’’integration" in Sec- 
tion 115 (5) (a), cannot limit the con- 
tent of the latter expression so as to 
cover only allotment. We feel that 
clause (b) of Section 115 (5) which 

speaks of the ensuring of fair and equit- 
able treatment to persons affected by the 
(section is a further pointer to the wide 
connotation of the term ''integration" In 
the context. We are not prepared to 
confine the fair and equitable treatment 
ensured by clause (b) only to the matter 
of allotment of personnel referred to in 
clauses (3) and (4) of Section 115. 
Clause (a) of Section 115 defines the 
occasion for the exercise of the Central 
Government’s responsibility, and clause 
fb) defines the manner of its exercise. 
For these reasons, we are inclined to 
think that the Central Government has 
certain controlling, supervisory, con- 
current and overriding powers in regard 
to integration, which do not wipe out the 
State Government’s powers under Entry 
41 of list II and that these latter powers 
have to be exercised in subordination to 
those of the Central Government. 

10. We may now notice the decision 
fn Kunhikrishnan Nambiyar’s Case. 1964 
Ker LT 704 - AIR 1965 Ker 84 (FB). 
One of us Raman Nayar J, observed: 

"36. — In the first place I think it 
necessary to emphasise that Part X of 
the States Reorganisation Act charges 
the Central Government with the dutv of 
sitting in judgment over the State Gov- 
ernment in matters like the present. The 
Central Government’s powers In this 
regard are both appellate and revirional 
— in theory they are even wider since 
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the Central Government can give direc- 
tions beforehand and need not wait for 
the State government to err, though in 
practice it would appear there has been 
no occasion for such an exercise. Under 
Section 117 of the Act, it is for the Cen- 
tral Government to make the final allot- 
ment of persons serving in an existing 
State for service in a successor State, to 
see to the division and integration of the 
sendees among the new States (of which 
Kerala is one) and the States of Andhra 
Pradesh and Madras, to ensure fair and 
equitable treatment to all persons whose 
services have been transferred from one 
State to another, and to consider any 
representations made by such persons. 
Such representations, when directed 
against decisions of the State Govern- 
ments are really appeals and indeed have 
been rightly called so. and. on such ap- 
peals or otherwise, the Central Govern- 
ment can. under Section 117, give direc- 
tions to the State Governments which the 
latter are bound to obey. Therefore any- 
thing that the Central Government ask 
the State Governments to do in relation 
to the division and integration of the 
service Is really a statutory direction and. 
when it has the effect of altering a deci- 
sion of the State Government to the dis- 
advantage of any person, especially when 
it is in consequence of an appeal, it la a 
quasi-judicial decision. That being so, 
persons adversely affected have a right 
to be heard before a final decision is 
taken: they have a right to know what 
that decision is; and the decision itself 
must, apart from being supported by 
reasons, give clear directions (not present- 
ing the State Governments with choices 
attracting further representations against 
the choice made), and must be attended 
with a certain degree of formality (not 
Informal or secret).’’ 

11. The nature of the power of In- 
tegration did not pointedly arise for con- 
sideration in the above case, and the 
observations quoted supra, were only 
obiter as far os the question now consi- 
dered by us is concerned. They were 
made In the context of emphasising that 
any alteration of a decision of the 
State Government to the disadvan- 
tages, of a member of the service, 
especially when made in appeal, 
is quasi-judicial, and an opportunity to be 
heard must be afforded before the deci- 
sion is rendered. 

12. The petitioner’s counsel challeng- 
ed Ext. P4, decision as being vitiated by 
misconception as to the number of grades 
of Municipal Commissioners in Madras 
and Travancore-Cochin. and as affording 
no reasons. Apart from the petitioner 
having precluded himself on the ground 
of delay and laches to quash Ext. P-4, 
we find no substance on the merits, in the 
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petitioner’s complaint. The petitioner’s 
representation dated 8-2-1960 against 
Ext. P-4 met with an adverse order com- 
municated to him by memo dated 25-11- 
1960, and this writ petition has been fil- 
ed only in 1965. The counter-affidavit of 
the Central Government has extracted in 
paragraph 6, the reasons for the equa- 
tion of posts, namely, that the actual pay 
scales, duties, responsibilities etc. of 
Municipal Councillors of Madras and 
Travancore-Cochin as on 31-10-1956 were 
reflected in the income ranges of the 
Municipalities in which they functioned, 
and that for the purpose of equation the 
revised pay-scales promulgated by the 
Kerala Government on 23-11-1956, after 
the States Reorganisation, in the erst- 
while Travancore-Cochin area , cannot be 
taken into account. 

The basis of the equation made by the 
Central Government was, after all, in 
accordance with Rule 2 of the Travan- 
core-Cochin Rules 1953, the substance of 
which we have set out earlier, and 
according to which, also, the revenue 
receipts of the Municipalities determined 
the grades of the Commissioners posted 
to them. We find no warrant to inter- 
fere with the Government of India’s 
decision in this respect. Nor do we find 
any misconception as to the number of 
Grades of Municipal Commissioners pre- 
vailing in the two areas, which are rele- 
vant to the question. Ext. P5 list is 
only consequential on Ext. P4, and Ext. 
P4 being outside the pale of attack, the 
challenge to Ext. P5 list must also fail. 
We would only like to record that the 
representations made by the petitioner 
seems to echo some of the departmental 
notings made on them in the Secretariat, 
which were read out to us by the 
Central Government Pleader. In the 
face of this, the petitioner’s efforts to 
make out in his petition, that at the time 
of Ext. P5 list he was in England on 
deputation and apparently knew nothing, 
seems to us to come with ill grace, not 
to say anything more, 

13. Regarding the second ground of 
the petitioner’s argument, we need not 
consider the abstract question whether 
the function of integration is administra- 
tive or quasi-judicial. Section 115 (5) of 
the States Reorganisation Act itself sta- 
tutorily provides the need to consider 
representations made by the persons 
affected and sufficiently enshrines the 
rules of natural justice. These have 
been more than amply satisfied in the 
present case. The petitioner had two 
opportunities of making his representa- 
tions, one against the equation of posts 
evidenced by Ext. F4, and the other 
against the list evidenced by Ext. F5. 
These were duly considered and rejected. 


There was no infringement of the prin- 
ciples of natural justice. 

14. We dismiss this writ petition with 
costa 

15. RAMAN NAYAR J. . I concur 
with my learned brethren (whose judg- 
ment I have read and with which I am 
in agreement) in dismissing this peti- 
tion with costs. But certain observa- 
tions I made in 1964 Ker LT 704 = AIR 
1965 Ker 84, — they have been quoted by 
my learned brethren — are charged 
with having brought this case before a 
Full Bench; and that is my principal 
excuse for saying a few words of my 
own. 

16. In that case, namely, 1964 Ker 
LT 704 — AIR 1965 Ker 84, it was 
assumed on all hands that, having regard 
to Entry 41 of the State List read with 
Arts. 245, 246 and 162 of the Constitu- 
tion and to Art. 309, the power to inte- 
grate the service personnel allotted to a 
State from other States under the provi- 
sions of the States Reorganisation Act so 
as to constitute the unified services of the 
State resided in the State subject to the 
control vested in the Central Government 
by Section 115 of the Act. The vires of 
that section was not questioned; it was 
assumed that Parliament had the power 
to make such a law; no attempt was 
made, at any rate not overtly, to trace 
the source of that power in the face of 
the constitutional provisions just refer- 
red to; and no reference was made to 
Article 4 of the Constitution. Now, 
after having heard arguments at great 
length and considered Section 115 of 
the States Reorganisation Act and the 
relevant constitutional provisions in the 
light of the decided cases, I find myself, 
albeit quite fortuitously, in the happy 
position of not having to recall a word 
of what I said. 

17. Two years later, W. A. Nos. 
136 and 149 of 1965 (Ker) two of us had 
occasion to consider the scope of Sec- 
tion 115 of the States Reorganisation Act 
in the light of the relevant constitu- 
tional provisions and to trace the source 
of its authority _ to Article 4. This is 
what we then said: 

"Articles 246 and 162 of the Consti- 
tution read with Entry 41 of the State 
List give the State full legislative and 
executive powers in respect of its pub- 
lic services, ***** And subject to 
any law on the matter, the executive 
power extends to everything concerned 
with the public services. *****. 

Ordinarily, everything relating to the 
public services of a State would be with- 
in the exclusive competence, legislative 
and executive, of the State. But Part X 
of the States Reorganisation Act is a 
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law made by Parliament in exercise ol 
the powers conferred on it by Article 4 
of the Constitution and entrenches on 
what is ordinarily within the exclusive 
competence of the States, That law con- 
tains provisions relating to the State 
Public Services which are supplemental, 
incidental and consequential to the pro- 
visions of the States Reorganisation Act, 
which is a law made under Article 3. 
The division of the services of the States 
then existing, the allotment of the mem- 
bers ot these services as between the 
States as constituted by the Act, and 
the integration of the services of these 
States are all matters incidental and 
consequential to the provisions of the 
Act Thus Section 115 of the Act makes 
provision lor these matters with regard 
to services other than All India Services. 
With regard to certain States, sub-sec- 
tidn (1) of the section itself makes the 
allotment to the successor States while 
with regard to certain other States sub- 
sections 12) to (4) empower the Central 
Government to make provisional as well 
as final allotments, although admission of 
members to the State public services is 
ordinarily a matter entirely for the 
State concerned. Sub-section (5) by 
necessary implication charges the Cen- 
tral Government with the responsibility 
of effecting the division and integration 
of the services among the new States fof 
which Kerala is one) and the States of 
Andhra Pradesh and Madras and with 
the ensuring of fair and equitable treat- 
ment to all persons affected by the pro- 
visions of the section (in other words 
persons allotted from one State to an- 
other, whether a new or an existing 
State) and the proper consideration of 
any representations made by such per- 
sons. Provision could well have been 
made, having regard to Article 4 of the 
Constitution, for these persons being 
made the special responsibility of the 
Centre for the rest ot their service, but 
that would have been not merely im- 
practicable but was probably regarded as 
an unnecessary and unwarranted Inter- 
ference with the rights of the States in 
respect of their public services. There- 
fore, by sub-section (7), the States were 
left free to exercise their powers under 
Chapter I of Part XIV of the Constitu- 
tion after the appointed day, namely, 
the 1st November 105G. so as to deter- 
mine the conditions of service of mem- 
bers of their public services, so long as 
the conditions of service applicable im- 
mediately before the appointed day to 
any person referred -to in sub-sec- 
tion (1) or (2) were not varied to his 
disadvantage except with the previous 
approval of the Central Government, 
lids is the protection afforded by the 
proviso”. 


f India (FB) (Raman Nayar J.) A. Lit. 

All that I would add with reference to 
sub-section (5) of Section 115 is that, 
while under sub-sections (2) and (3) of 
the Section the division of the services 
between the several States mentioned in 
sub-section (5) is to be done by the 
Central Government itself, so far as the 
integration of the services is concerned, 
the implication of sub-section (5) does 
not necessarily extend to this also hav- 
ing to be done by the Central Govern- 
ment itself. What sub-section (5) says 
Is that the Central Government may 
establish one or more advisory commit- 
tees for assisting it in regard to — 

"(a) the division and integration of the 
services among the new States and the 
States of Andhra Pradesh and Madras; 
and 

(b) the ensuring of fair and eauitable 
treatment to all persons affected by the 
provisions of this section and the pro- 
per consideration of any representations 
made by such persons”. 

The obvious and necessary implication Is 
that the Central Government must 
necessarily have something to do in 
regard to the division and integration of 
the services and the ensuring of fair and 
equitable treatment to the affected per- 
sons. But the phrase, ’’in regard to” is 
of wide import and does not necessarily 
imply that these things must be done by 
the Central Government itself. It seems 
to me that all that is necessarily implied 
is that the Central Government must 
have the final voice In the matter and 
that It must ensure fair and equitable 
treatment to the affected persons. 

18. While on the wording of sub-sec- 
tion (5) and the use of the preposition, 
"among” In Clause (a) thereof, I might 
observe that there can be little doubt 
that this clause should be read as if it 
sairi, "the dirrisiun xA. services ronong, 
and the integration of the services with- 
in the new States and the States of 
Andhra Pradesh and Madras” and that 
the rather inept use of the preposition, 
'"among” to do service both with regard 
to the word, "division” and the word, 
"integration" cannot lend the least sub- 
stance to the contention that the words, 
"division” and, "integration” are used 
only to indicate the two processes 
involved in the allotment which is to 
be made bv the Central Government 
under sub-sections (2) and (3) of the sec- 
tion. The division of the services Is 
effected by the allotment as between the 
several States; the two are but one pro- 
cess; and the word, "integration” can 
only mean the fusion of the personnel 
allotted to one State from several States 
to form the unified services of that State. 
Jhe allotment effects the division, and 
the integration is 'Something to come 
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after that. The mere allotment to one 
State of personnel from other States 
involves no integration. 

19. The States Reorganisation Act is 
a law made under Articles 2 and 3 of 
the Constitution, and what Section 115 
of the Act does is to make the necessary 
supplemental, incidental and consequen- 
tial provisions in relation to the public 
sendees of the States affected thereby. 
The power to make such provision is 
expressly conferred on Parliament by 
Article 4. Article 245 which confers the 
law-making power on the States opens 
with the words, "subject to the provi- 
sions of the Constitution”; and so does 
Article 309. It follows that the powers 
thus conferred on the States are subject 
to the provisions of Article 4 and there- 
fore subject to the law-making power 
conferred on Parliament by Article 4. 
That Article 246 does not in terms con- 
tain the limitation, "subject to the pro- 
visions of fhe Constitution” makes no 
difference, for, that Article is ancillary to 
Article 245 and must be read as part 
and parcel thereof. 

While Article 245 confers legislative 
Dowers on Parliament and on the State 
Legislatures and determines what might 
be called their territorial jurisdiction, 
Article 246 only specifies the matters in 
respect of which Parliament and the 
Legislatures of the States may exercise 
the power conferred by Article 245. In 
respect of some matters Parliament has 
exclusive power; in respect of some the 
State Legislatures have exclusive power; 
and in respect of some the two have 
concurrent powers. The very power to 
legislate being conferred by Article 245, 
it necessarily follows that the exercise 
of that power, whether in the exclusive 
or in the concurrent field, can only be 
subject to the limitation imposed by 
Article 245, namely, subject to the other 
provisions of the Constitution. In other 
words, the words, "subject to the provi- 
sions of the Constitution” must be read 
into Article 246 as well. 

20. The power under Articles 245 and 
246 is thus subject to Article 4, in other 
words, subject to any law which Parlia- 
ment may make under that Article in 
making a law under Article 2 or Arti- 
cle 3. And, in so far as such a law 
makes supplemental, incidental and con- 
sequential provisions in relation to 
matters in the State List, that is autho- 
rised by Article 4; Articles 73 and 162 
are attracted; and it is as if those 
matters were in. the concurrent list. The 
supplemental, incidental and consequen- 
tial provisions regarding the public ser- 
vices of the States contained in Sec- 
tion 115 of the States^ Re-organisation Act 
are thus completely in accord with Arti- 
cles 4, 245, 246 and 309 of the Consti- 


tution. No amendment to the Constitu- 
tion is, in fact, involved and it seems to 
roe that there is no occasion to c all in 
aid Clause (2) of Article 4. 

2L As I have already observed, so 
far as the integration of the services is 
concerned, the implication of sub-sec- 
tion (5) of Section 115 of the States Re- 
organisation Act is only that the ulti- 
roate control and responsibility vest in 
the Central Government, and needless to 
say, must be so exercised as to ensure 
fair and equitable treatment to .all the 
affected persons. How exactly this con- 
trol is to be exercised and the responsi- 
bility discharged is left to the Central 
Government to decide. The Central 
Government may, if it thinks fit, do all 
the work itself. But that, of course, 
would be impracticable. It may lay 
down the general principles and ask the 
State Government to make all the neces- 
sary investigations and hold the neces- 
sary inquiries but pass the final orders 
itself. 

It may leave the State Government to 
effect the integration in exercise of the 
latter’s own powers under the Constitu- 
tion, giving the State Government such 
directions or advice as it may deem 
expedient, and set itself up as an appel- 
late or revisional authority to hear and 
decide representations from persons 
affected by the orders of the State Gov- 
ernment. Or it may adopt a combina- 
tion of all these methods. But, when it 
exercises its power of control to set aside 
or modify orders made by the State 
Government, whether of its own motion 
or on representations made to it, it 
should observe the principles of natural 
justice. It should not set aside or modi- 
fy such orders to the detriment of any 
person without giving that person an 
opportunity of being heard. This is all 
I said in 1964 Ker LT 704 = AIR 1965 
Ker 84. 

22. Turning now to the case on hand, 
it is clear that the petitioner’s grievance 
is against the order. Ext. P4, embodying 
the Central Government’s decision that 
that post of Municipal Commissioner, 
Grade I, of Madras should be equated 
with that of Municipal Commissioner, 
Grade I, of Travancore-Cochin. This 
varied to his disadvantage, the order. 
Ext. PI, of the State Government which, 
in effect, integrated the Municipal Com- 
missioner. Grade L of Madras with the 
Municipal Commissioner, Grade II. _ of 
Travancore-Cochin, and, by implication, 
placed the Municipal Commissioner, 
Grade I. of Travancore-Cochin, the post 
held by the petitioner, above the Muni- 
cipal Commissioner, Grade I. of Madras. 
Ext. P5 only implemented Ext. P4 just 
as a final decree implements a prelimi- 
nary decree, and the petitioner has no 
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case that the implementation was 
wrongly effected. It is no doubt the 
final result as set out in the final decree, 
Ext P5, that actually affects the peti- 
tioner's career. But he can succeed only 
if he can successfully assail the prelimi- 
nary decree. Ext. P4. 

23. Now, the decision of the Central 
Government embodied in Ext P4 was 
really only in the nature of a. provi- 
sional decision. In accordance with the 
general directions given by the Central 
Government it was duly published in the 
Kerala Gazette of the 15th December 
1959 for the information of the affected 
persons, and objections and representa- 
tions were invited. The petitioner did, 
in fact, make the representation. Ext R6, 
dated 8-2-1960, setting out his case in 
full and praying that the equation made 
by Ext. PI be restored. This represen- 
tation was forwarded to the Central Gov- 
ernment which, after considering the 
matter, passed the order. Ex. R7 dated 
16-8-1960. rejecting the representation 
and pointing out that the equation made 
In Ext P4 was in accord with the prin- 
ciples of integration laid down by the 
State Government by its order dated 
29th December, 1956. (This order 13 
generally known as the Integration 
G. O., and a copy of it has been marked 
as Ext R2). This rejection was duly 
communicated to the petitioner by Ext 
R8, dated 25-11-1960. and It was on 
the 15th March 1065, more than five 
years later, that the petitioner came to 
this Court under Article 226 of the Con- 
stitution complaining against Ext. P4 on 
the ground that it was made in violation 
of the principles of natural justice and 
saying nothing about the representation 
Ext. P6 he had made against It and the 
rejection of that representation by the 
Central Government after due considera- 
tion by Its order. Ext R7 dated 16-8- 

mo. 

The pretence in the petition Is that 
It was the publication of the provisional 
gradation list Ext. P5 dated 23-3-1962, 
prepared in pursuance of Ext P4, in 
the Gazette of the 17th April 1962 that 
lor the first time gave the petitioner an 
opportunity of making a representation, 
that the first representation he made 
was Ext. PG dated 20-12-1962, and that 
It was the communication of the rejec- 
tion of that representation by Ext P7 
dated 5-2-1965 (a single line, non-speak- 
ing communication which nevertheless 
rightly described the petitioner’s repre- 
sentation as a renewed representation! 
that gave him a cause of action to move 
this Court Actually, as we have seen. 
It was Ext R7 dated 16-8-1960 which 
gave the petitioner a cause of action. 
That order which confirmed the equation 
provisionally made by Ext P4 was made 


after due consideration of the peti- 
tioner's representation. Ext R6, and in 
accordance with the principles of natural 
justice. 

24. The well-settled principles of 
integration embodied In Ex. R2 dated 
29-12-1956, principles laid down by the 
State Government on the advice of the 
Central Government based on the con- 
clusions reached at a conference of the 
Chief Secretaries of the several States 
held In May 2956, require that the equa- 
tion of posts should be effected on the 
basis of functional responsibility. The 
affidavit filed on behalf of the Central 
Government discloses that it assessed the 
functional responsibility of the several 
grades of the Municipal Commissioners 
of Madras and Travancore-Cochin on 
such relevant considerations as the 
income and population of the Munici- 
palities they were designed to serve and 
ordinarily served — -not necessarily of 
the particular Municipality that they 
Were for the time being serving, since 
exigencies might require the posting of 
a higher grade Commissioner to a lower 
grade Municipality or vice versa — con- 
siderations recognised by the very rules 
under which the service to which the 
Petitioner was appointed was constituted. 

Petition dismissed. 


AIR 1970 KERALA 120 (V 57 C 22) 

V. P. GOPALAN NAMB1YAR AND 
V. BALAKRISHNA ERADI, JJ. 

K. Nagendra Prabhu and others, Ap- 
pellants v. Popular Bank Ltd. and 
others, Respondents. 

Appeals Suita Nos, 137, 139, 140, 105, 
124, 125. 133 and 134 of 1963 and 426 of 
1964, D/- 29-10-1968. 

(A) Companies Act (1956), Secfion 542 
(1) — Scope — - Retrospective operation 
7“- Section introduced for the first time 
la the Act — Making facta and circum- 
stances prior to that date, foundation of 
proceeding or order docs not amount to 
giving retrospective operation to section. 

In order to attract sub-clause (1) of 
Section 542 it is enough, if, os stated 
therein, it ’'appears" that any business 
of the Company "has been” carried on 
With the requisite intent of and for the 
requisite purpose mentioned in the sub- 
section. Once it is so made to "appear” 
in the course of winding up of a Com- 
pany subsequent to 1-4-1956 (when the 
Act came into force), to make the facts 
and circumstances prior to that date the 
foundation of the proceeding or order, 
does not amount to giving retrospective 
eperation to the section. Conduct in the 
GM/LM/C855/C9/VGTWD 
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past, can be made the cause or the rea- 
son for the action subsequent to 1-4-1956. 
The expression “has been” used in rela- 
tion to carrying on of the business of 
the Company in sub-section (1) of Sec- 
tion 542 may be contrasted with the ex- 
pression “is” occurring in sub-section (3) 
thereof. (Para 8) 

(B) Companies Act (1956), Section 542 
— Liability for debts etc. — Extent of — 
Section seems to postulate some nexus 
between fraudulent trading or purpose 
and extent of liability of directors or 
other persons. 1932-2 Ch 71 and 1933 
Ch 786 and 105 Com-WLR 451, Rel. on. 

(Para 10) 

(C) Companies Act (1956), Sec- 
tions 542, 543 and 483 — Proceedings 

under Section 542 — Proceeding under 
Section 542 terminating into order — 
Subsequent death of delinquent party — 
No abatement of proceeding already ter- 
minating into order — Provisions of 
Order 22, Rule 6 of Civil P. C. apply 
to proceedings by reason of Section 483 
read with Rule 6 of Companies (Court) 
Rules, 1959 and R. 44 of Rules framed b.y 
T. C. High Court under Banking Regula- 
tion Act, 1949 — (Civil P. C. (1908), O. 22, 
R. 6) — (Companies (Court) Rules (1959), 
R. 6) — (Banking Regulation Act (1949), 
Section 45-U, Rules under. Rules made 
by T. C. High Court Rule 44). 

Once the proceedings under Sec. 542 
crystallise into an order or decree against 
the delinquent party and the delinquent 
party dies thereafter, his liability under 
the decree or order cannot stand, auto- 
matically vacated. Abatement, if at 
all, in such circumstances, can only be 
of the proceedings by way of appeal, but 
not, of the original proceedings, which 
have merged in the decree or order. 
AIR 1958 Mad 583, Disting. 

(Para 12) 

The provisions of Order 22, Rule 6 are 
applicable to proceedings under Sec- 
tion 542 by reason of Section 483 of the 
Companies Act read with Rule 6 of the 
Companies (Court) Rules 1959, and R. 44 
of the Rules framed by the Travancore- 
Cochin High Court under the Banking 
Regulation Act, 1949. The result is that 
the judgment has the same force and 
effect as if it had been pronounced be- 
fore the death of the party. 

(Para 13) 

(D) Companies Act (1956), Sec. 542 — 
Scope and applicability — - 'Primary’ 
intention to defraud on the part of per- 
son sought to he proceeded against, is 
not requirement of section. 

It cannot be said that unless the per- 
sons sought to be proceeded against 
under Section 542 of the Act had the 
'primary’ intent to defraud creditors, 
liability under Section 542 would not be 
attracted. The section speaks of the 


business of the company have been carri- 
ed on “with intent to defraud creditors 
of the Company, or for any fraudulent 
Purpose”. If, on an assessment of all 
the facts and circumstances, the fraudul- 
ent intent or the fraudulent purpose is 
made out, liability must follow, as much 
as, a _ contrary conclusion should result, 
if neither the intent nor the purpose 
could be said to be fraudulent. 

(Para 16) 

(E) Companies Act (1956), Sec. 542 — 
Liability of Director — Liability of Direc- 
tor cannot be rested merely on his adop- 
tion at subsequent meeting of proceed- 
ings of previous meeting of Board of 
Directors. 1908-2 Ch 240, Rel. on 

(Para 37) 

(F) Companies Act (1956), Sec. 542 — 
Carrying on business with fraudulent in- 
tent or purpose — Directors knowing 
that affairs of Banking company did not 
justify canvassing for or making of de- 
posits — Such Directors themselves can- 
vassing and requesting others to canvass 
for deposits — Held, their action amount- 
ed to carrying on business of Bank with 
requisite fraudulent intent or purpose 
under S. 542. 1932-2 Ch 71, Rel. on. 

(Para 48) 

(G) Companies Act (1956), Sec. 542 — 
Liability of Directors — Held on facts 
that trust and confidence reposed in some 
respondents and members of Executive 
Committee was no defence. 

It cannot be said that irrespective of 
the size and standing of the Bank, the 
volume of business transacted therein 
and the efficiency and trustworthiness of 
the persons to whom responsibilities are 
entrusted, a delegation of functions would 
per se carry with it a denudation of res- 
ponsibility. 1901 AC 477, Disting. 

Held on the facts and the circumstan- 
ces of the case that the defence of the 
Directors that they should be excused 
from liability by reason of the trust and 
confidence reposed in some of the res- 
pondents by all of them, and' in the 
members of the Executive Committee of 
the Board by the rest of the Directors, 
was not acceptable. (Para 54) 

(H) Companies Act (1956), Sec. 542 — 
Scope — Court must decide extent of all 
debts or liabilities and if directors are 
to he made liable, court must decide ex- 
tent of their liability. 

• (Paras 59, 63) 

Cases Referred: Chronological Paras 

(1958) AIR 1958 Mad 583 (V 45) = 

ILR (1958) Mad 858, In re, 

Peerdan Juharmal Bank Ltd. 12 

(1933) 1933 Ch. 786 = 102 LJ Ch. 

300, In re, Patrick and Lyon 
Ltd. 10 

(1932) 1932-2 Ch 71 = 101 LJ Ch 

380, In re, William C. Leitch 

Brothers Ltd. 10, 11, 48 
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(1908) 1908-2 Ch 240 = 77 U Ch 
591. Burton v. Bevan 37 

(1901) 1901 AC 477 - 70 LJ Ch 
753, Dovev v. Cory 54 

105 Com-WLR 451, Hardie v. 

Hanson 10 

K V. Suryanarayana Iyer. C. M- 
Devan and N, N. Venkitachalam (in No. 
137/63); K. V. Suryanarayana Iyer, C. M. 
Devan, N. N. Venkitachalam. C. Ravi 
Namboodiri and C. K. Balan, (in Nos. 139 
and 140/63); V. Rama Shenoi and R. Raya 
Shenoi, (in No. 105/63); S. Narayanan 
Potti, (in Nos. 124 & 125/63); P. C. Cha- 
cko, (m No. 133/63); T. N. Subramonia 
Iyer, P. C. Chacko and P. Krishna- 
moorthy (in No. 134/63); C. K. Sivasan- 
kara Panicker. P. G. P. Panicker and 
K. S. Parameswara Iyer, (in No. 426/64); 
for Appellants; Man! J. Meenattoor. (in 
A. S, Nos. 137. 139. 140, 105. 124, 125, 
133 & 134 of 63) and P. C. Chacko. for 
No. 2; (in A. S. No. 426/64), for Res- 
pondents. 

JUDGMENT: The Popular Bank Ltd., 
now in liquidation was incorporated in 
1944 with head-office in Alleppey. It 
established three branch offices at 
Vaikom, Shertalai and Kuthiathode res- 
pectively. The Bank suspended business 
on the 16th August 1956. A petition for 
winding up the Bank was presented In 
this Court and was ordered on the 19th 
December 1956. Thereafter, two applica- 
tions were made by the Official Liquida- 
tor of the Bank. Application No. 1 of 
1959 from which these appeals arise, 
was under Section 542 (1) of the Com- 
panies Act 1956, read with Rr. 260 to 262 
of the Companies Court Rules 1959. Appli- 
cation 2 of 1959 from which the connect- 
ed appeals heard along with these arise, 
was under section 543 of the Companies 
Act, read with section 45H of the Bank- 
ing Companies Act 1949. These were dis- 
posed of by our learned brother Ragha- 
van J. 

2. Except where expressly Indicated, 
reference hereinafter would be to the 
ranks of the parties as in application 
No. 1 of 1959 which appears to have 
been treated as the main application by 
the learned Judge, and a copy of the 
judgment in which, was ordered to be 
appended to the judgment in Applica- 
tion No. 2 of 1959. Respondents 1 to 8 and 
the deceased Damodara Pai were the 
Directors of the Popular Bank Ltd. Of 
these, respondents 1 and 8 were in Tri- 
vandrum and the rest were in Alleppey. 
The first respondent was the Chairman 
of the Board of Directors. The 9th Res- 
pondent was appointed General Manager 
- of the Bank on 21-11-1955 in pursuance 
of a resolution dated 10-1 1-1 055. The 
10th respondent was the Manager of the 
Bank from its inception till the appoint- 
ment of the 9th respondent, after which 


he was-made to work as Secretary, under 
the 9th Respondent The 11th Respon- 
dent was a clerk under the 10 th respon- 
dent The 8th respondent is the son- 
in-law of the 1st respondent, the 5th 
respondent is the brother-in-law of the 
1st respondent being the 1st respondent’s 
wife’s brother. 

3. The learned trial Judge, Raghavan 
found that the business of the Bank was 
carried on with intent to defraud the 
creditors of the Banking Company, 
and, at any rate, for other fraudu- 
lent purposes as contemplated by sec- 
tion 542 (1) of the Companies Act, 
that respondents Nos. 1 to 8 and 10 
and 11 . were knowingly parties to 
the carrying on of the said business in 
the manner aforesaid, and that the 9th 
respondent was not knowing party to 
such carrying on of the business. He fur- 
ther held that Respondents 1 to 8 and 10 
were personally liable without any limi- 
tation of liability for the debts of the 
Company. The learned Judge found that 
the Popular Bank is an insolvent-com- 
pany and the deficiency in its assets to 
pay the creditors in full is Rs. 6,50,000/-. 
He directed that the Liquidator may sell 
by public auction or otherwise the assets 
belonging to the Company which ore 
considered unrealisable and that the 
amounts realised will be applied in reduc- 
tion of the decree amount and in pro- 
portionate reduction of the liability of 
the Directors as settled by the decree. 
Subject as above the learned Judge found 
respondents 10 and 11 jointly and seve- 
rally liable for the entire amount of 
Rs. 6,50,000/-. This was apportioned be- 
tween the various respondents as follows: 
The 3rd respondent was found liable for 
a sum of Rs. 2.00,000/-; Respondents 1, 
4, 5 and 7 were made liable for a sum of 
Rs. 75,000/- each, and Respondents 2, 6 
and 8 were held liable for a sum of 
Rs. 50,000/. each. The Liquidator was 
held entitled to his costs from the Res- 
pondents in proportion to their liabilities. 

4. Respondents 1, 6 and. 8 through a 
common counsel have preferred A. S. 
Nos. 140 of 1963, 137 of 1963 and 139 of 

1963 respectively, against the order. A.S. 
No. 105 of 1963 is by the 7th Respon- 
dent; A. S. No. 125 of 1963 and A. S, 
No. 124 of 1963 are respectively by Res- 
pondents 4 and 5: A. S. No. 133 of 1963 
Is by the 2nd Respondent; and A. S. 
No. 134 of 1963 is by the 3rd Respondent. 
A. S. No. 426 of 1964 is by the present 
Joint Commercial Tax Officer, Tirunel- 
veli who is not a party to Application 
No. 1 of 1959, but who feels aggrieved 
by certain directions made by the learn- 
ed Judge, and who has filed the appeal 
with the leave of Court A. S. No 426 of 

1964 is dealt with separately at the «nd 
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of this judgment, and all the other ap- 
peals by the Directors are treated to- 
gether. 

5. No appeals were preferred by Res- 
pondents 10 and 11. The 10th Respondent 
did not file any defence and was examin- 
ed as PW 22, on the side of the Liquida- 
tor. The whereabouts of the 11th Res- 
pondent were unknown and substituted 
service was ordered and effected on him. 

6. Tiie Official Liquidator has accept- 
ed the order of the learned Judge and 
has not filed any appeal, nor any memo- 
randum of cross-objections. In each of 
the appeals preferred by the various Res- 

ondents. the Official Liquidator alone 

as been made a party. In A. S. No. 426 
of 1964, in addition to the Official Liqui- 
dator, the 3rd respondent is also a party. 

7 . The 1st respondent and the 6th res- 
pondent died subsequent to the order of 
the learned Judge and after the filing of 
the appeal their Legal Representatives 
have been impleaded. After arguments 
in these appeals and the connected ap- 
peals against Application No. 2 of 1959, 
Were closed on 4-7-1968 and judgment 
Was reserved; the 3rd Respondent died 
on 10-7-1968. C. M. P. No. 7081 of 1968 
was filed on 16-7-1968 to declare the 

roceedings initiated by the Liquidator as 
aving ended with the death of the 3rd 
respondent as far as he is concerned, and 
to record that the claim against him had 
abated. On this petition the appeals 
were reposted and arguments on the mat- 
ter raised by the petition alone were 
heard on 25-7-1968. At the request of 
counsel the matter was adjourned to 31- 
7-1968, and after further submissions and 
arguments on the C. M. P., orders there- 
on were reserved. 

8. We' shall proceed to consider at 
the outset certain preliminary questions, 
generally affecting all the appeals, and 
Which do not depend on the facts. It 
was contended that section 542 of the 
Indian Companies Act 1956 introduced 
for the first time on and from 1-4-1956, 
cannot be given retrospective operation 
so as to permit of an- enquiry into the 
fraudulent trading of the Company or the 
fraudulent acts of its Directors during a 
period prior to the coming into force, of 
the section. The argument seems to us 
to proceed from a misunderstanding of 
the provisions of the section and the rule 
of retrospectivity. Section 542 of the Act 
reads: 

"542 (1). If in the course of the wind- 
ing up of a Company it appears that any 
business of the Company has been carri- 
ed on, with intent to defraud creditors of 
the company or any other persons or for 
any fraudulent purpose, the Court, on the 
application of the Official Liquidator, or 
the Liquidator or any creditor or con- 
tributory of the company, may, if it 


thinks it proper so to do, declare that 
any persons who were knowingly parties 
to the carrying on of the business in the 
manner aforesaid shall be personally res- 
ponsible without any limitation of liabi- 
lity for all or any of the debts or other 
liabilities of the Company as the Court 
may direct. 

On the hearing of an application under 
this sub-section, the Official Liquidator 
or the Liquidator as the case may be, 
may himself give evidence or call wit- 
nesses. • 

(2) (a) Where the Court makes any 
such declaration it may give such fur- 
ther directions as it thinks proper for 
the purpose of giving effect to that de- 
claration. 

Cb) In particular, the Court may make 
provision for making the liability of any 
such person under the declaration a 
charge on apy debt or obligation due 
from the company to him, or any mort- 
gage or charge or any interest in any 
mortgage or charge on any assets of the 
company held by or vested in him, or 
any person on his behalf, or any person 
claiming as assignee from or through 
the person liable or any person acting on 
his behalf. 

(c) The Court may, from time to time, 
make such further order as may be 
necessary for the purpose of endorsing 
any charge imposed under this sub-sec- 
tion; 

(d) For the purpose of this sub-section 
the expression "assignee” includes any 
person to whom or in whose favour, by 
the directions of the person liable, the 
debt, obligation, mortgage or charge was 
created, issued or transferred or the 
interest was created, but does not in- 
clude an assignee for valuable considera- 
tion (not including consideration by way 
of marriage), given in good faith and 
without notice of any of the matters on 
the ground of which the declaration is 
made. 

(3) Where any business of a company 
is carried on with such intent or for such 
purpose as is mentioned in sub-sec- 
tion (1), every person who was knowingly 
a party to the carrying on of the busi- 
ness in the manner aforesaid, shall be 
punishable with imprisonment for a term 
which may extend to two years, or with 
fine which may extend to five thousand 
rupees, or with both. 

(4) This section shall apply, notwith- 
standing that the person concerned may 
be criminally liable in respect of the mat- 
ters on the ground of which the declara- 
tion is to be made.” 

We are dear that in order to attract 
sub-clause (1) of section 542 it is enough, 
if, as stated therein, it "appears” that 
any business of the Company "has been” 
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carried on with the requisite intent of 
and for the requisite purpose mentioned 
in the sub-section. Once it is so_ made 
to "appear” in the course of winding up 
of a Company subsequent to 1-4-1956, to 
make the facts and circumstances prior 
to that date the foundation of the pro- 
ceeding or order, does not amount to giv- 
ing retrospective operation to the sec- 
tion. Conduct in. the past, is made the 
cause or the reason for the action subse- 
quent to 1-4-1956. We may contrast the 
expression "has been” used in relation to 
carrying on of the business of the Com- 
pany in sub-section (1) of Section 542 
with the expression "is” occurring in sub- 
section {3} thereof. 

9. The ambit of the liability sketched 
by the section was next debated before 
us. The section has been copied from 
section 275 of the English Companies 
Act, 1929, corresponding to section 332 of 
the English Act 1918. It has its parallel 
in section 281 of the Western Australia 
Companies Act of 1943. There was no 
similar provision in the Indian Act of 
1913. 

10. Our attention was called to the 
decision in William C. Leitch Brothers 
Ltd. In re, 1932-2 Ch 71 and In re, 
Patrick and Lyon Ltd., 1933 Ch 786 
rendered with respect to the provirion 
of English Act and to Hardie v. Hanson, 
105 Com-WLB 451. rendered with 
respect to the Australian Section. The 
section appears to make the Directors 
liable in disregard of the principles of 
limited liability. It leaves the Court 
with a discretion to make a declaration 
of liability, in relation to "all or any 
of the debts or other liabilities of the 
Company”. The English case in 1932-2 
Ch. 71, itself recognises that the order 
would, In general, be limited to the 
amount of the debts of those creditors 
proved to Viave been deiiauded by tbe 
acts of the Directors In question. In the 
Australian decision Dixon C. J. more 
explicitly stated the position thus: 

"To me it seems difficult to suppose 
that it was Intended that the Court 
Should, In exercising this power of direc- 
tion go outride the debts and liabilities, 
the existence of which was in some way 
attributable to the carrying on of the 
business with the requisite intent to de- 
fraud.” 

According to the above view the section 
seems to postulate some nexus between 
the fraudulent trading or purpose and the 
extent of the liability of the Directors 
or other persons. 

1L In the English case. 1932-2 Ch 71 
Maugham J. laid down the dictum that: 

"If a company continues to carry _ on 
business and to incur debts at a time 
when there is, to the knowledge of the 


t . Popular Bank A. L Ik 

Directors no reasonable prospect of the 
creditors ever receiving payment of those 
debts, it is, in general a proper inference 
that the Company is carrying on bust- 
ness, with intent to defraud.” 

It was argued before us that the proposi- 
tion in the above terms has been stated 
too widely, and that it has been dissent- 
ed from in the Australian case. Neither 
of these submissions is justified. The 
proposition in the English case has been 
put guardedly. It is one of proof or evi- 
dence, not of substantive law. Even so, it 
is one of Inference regarded as proper, 
generally, and not universally. In the 
Australian case Dixon C. J. said nothing 
against the dictum. Kitto J. stated that 
the generalisation ought not to be sustain- 
ed as a valid starting point for considera- 
tion of the evidence arising under sec- 
tion. But the learned Judge did not pro- 
ceed to elaborate why it should not, at 
least generally be so treated. Menzies J„ 
the third learned Judge In the Australian 
case, with whose reasons Dixon C. J. 
concurred, said nothing about the dictum 
of Maugham J. We see nothing in the 
Australian case to whittle down the dic- 
tum of Maugham J. in the English case. 
As an exposition of the parent section 
from which our provision has been copi- 
ed, we feel, it is entitled to respect We 
further feel that it lays down a safe 
working rule to go by. in applying the 
provisions of the section. 

12. We shall here deal with the objec- 
tion raised by the counsel for the 3rd 
Respondent — the appellant in A. S. No. 
134/1963 that the proceedings initiated by 
the Official Liquidator under section 542 
of the Companies Act terminate and 
abate with the death of the 3rd Respon- 
dent It has been recognised In a num- 
ber of authorities that proceedings under 
section 235 of the Indian Companies Act 
1913 (corresponding to section 543 of the 
Act of 1956), terminate with the death of 
the person sought to be proceeded against 
and cannot be continued against his legal 
representatives. It fa enough to refer to 
the decision in Peerdan Juharmal Bank 
Ltd., In re. AIR 1958 Mad 583 where 
previous derisions have been reviewed. It 
was accepted before us that the same 
principle applies to proceedings under 
section 542. The decisions to which our 
attention was drawn were all cases where 
the proceedings had not crystallised into 
an order or decree against the delinquent 
party. Once this has happened, as In the 
present case, and the delinquent party dies 
thereafter, it appears to U3 that his liabi- 
lity under the decree or order cannot 
stand automatically vacated. Abatement, 
if at all, in such circumstances, can only 
he of the proceedings by way of appeal, 
but not. of the original proceedings, 
which have merged in the decree or 
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order. The distinction in this respect has 
been clearly pointed out by Mulla in his 
13th Edition of the Civil Procedure Code 
(See Vol. 2 page 1231). 

13. Besides, the death of the 3rd Res- 
pondent occurred on 10-7-1968, after the 
hearing was concluded and judgment was 
reserved on 4-7-1968. Such a situation is 
provided for in Order 22, Rule 6 of the 
Civil Procedure Code which reads as fol- 
lows: 

"Notwithstanding anything contained in 
the foregoing rules, whether the cause of 
action survives or not, there shall be no 
abatement by reason of the death of 
either party between the conclusion of 
the hearing and the pronouncing of the 
judgment, but judgment may in such 
case be pronounced notwithstanding the 
death, and shall have the same force and 
effect as if it had been pronounced before 
the death took place”. 

We entertain no doubt that the above 
provision is applicable to these proceed- 
ings by reason of section 483 of the Com- 
panies Act read with Rule 6 of the Com- 
panies Court Rules 1959, and Rule 44 of 
the Rules framed by the Travancore- 
Cochin High Court under the Banking 
Regulation Act 1949. The result is that 
our judgment in the appeal preferred by 
the 3rd respondent, would have the same 
force and effect as if it had been pro- 
nounced before the death of the 3rd Res- 
pondent. But to say this, is not to state 
that, should any re-investigation into the 
liability of the 3rd Respondent become 
necessary by reason of any order of 
remand, the proceedings to the extent 
remanded would still be open. It was 
admitted before us that in such a case, 
the proceedings, to that extent, would 
lapse as against the deceased respondent. 

14. Before leaving this aspect of the 
case, we wish to record that although 
respondents 1 and 6 are in the same posi- 
tion as the 3rd Respondent, no arguments 
were addressed on their behalf at any 
time, that the proceedings initiated by 
the Official Liquidator would stand ter- 
minated by their death, pending appeal, 
and after the decree or order passed 
against them by the learned trial Judge, 
On the other hand, they were strenuous- 
ly seeking to get rid of the liability 
imposed on them by the decree or order 
under appeal. 

15. We gnay also observe that, as a 
petition, C. M. P. No. 7081 of 1968 can 
have no legal existence, as it purports to 

, have been filed by a party who is dead. 
We have dealt with it as a memo intimat- 
ing to us the death of the 3rd Respon- 
dent. 

16. We may then note the argument 
advanced by some of the counsel that un- 
less the persons sought to be proceeded 


against under S. 542 of the Act had the 
'primary’ intent to defraud creditors, lia- 
bility under section 542 would not be at- 
tracted. We are unable to see any war- 
rant for introducing this refinement into 
the terms of the section. The section 
speaks of the business of the company 
having been carried on 'with intent to 
defraud creditors of the Company, or for 
any fraudulent purpose.” If, on an assess- 
ment of all the facts and circumstances, 
the fraudulent intent or the fraudulent 
purpose is made out, liability must fol- 
low, as much as, a contrary conclusion 
should result, if neither the intent nor 
the purpose could be said to be fraudu- 
lent. 

17. We have so far cleared some of 
the general arguments addressed to us and 
the particular argument addressed in A. S. 
No. 133 of 1963. We may now get down 
to brass tacks and proceed to deal with 
the concrete facts and details of the vari- 
ous claims against the Respondents. In 
doing so, we may conveniently refer to 
a few land-marks in the history and 
management of the Bank, From the 
inception of the Bank in 1944 there was 
in existence an executive committee to 
sanction loans etc. in the Bank. Some 
of the powers of the Board of Directors 
had been delegated to the Committee. In 
1951, there was an intimation or advice 
by the Reserve Bank that the advances 
of the Bank showed an over extended 
position. The Directors of the Bank 
would disclaim knowledge of this direc- 
tive or advice from the Reserve Bank 
(except after seeing the latter inspection 
report of the Reserve Bank in 1954), and 
there is no clear evidence that they had 
been apprised of it, although it is high- 
ly probable that they were. On 6-9- 

1953, - the Executive Committee was 
reconstituted with Respondents, 4, 5 and 
7 as its members. By proceedings of the 
Board of Directors of the same date, the 
Manager was directed to call a meeting 
of the Committee at least once a month 
and act only on its orders in all matters 
of advances and credits. (Vide Ext. P58). 
Sometime in January 1954 there was an 
inspection of the Bank by the Reserve 
Bank and the Inspection Report (Ext. 
P62) was received in the Bank in May 

1954, and placed before the Executive 
Committee, in July of the same year. 
One of the points made in the Inspection 
Report was that the Board of Directors 
did not appear to have sufficiently in- 
terested itself in the working of the 
Bank, and, although it had constituted 
committees from time to time _ for the 
purpose of sanctioning and reviewing the 
advances, these Committees did not func- 
tion properly. Nor did the Board either 
define the powers of the Manager or 
review the advances granted at his discre- 



126 Ker. [Prs. 17-48] Nagendra v. Popular Bank A-LR- 


tion. The Report also pointed out that 
the Head-Office did not obtain periodical 
statements from the Branches regarding 
full particulars of advances outstanding 
in the names of individual borrowers such 
as the nature and value of the securities, 
the worth of the parties etc. On 20-8'1954 
the post of a separate Agent was sanc- 
tioned for the Alleppey Office and the 
11th respondent was appointed to the 
post, to enable the Manager to concen- 
trate on the recovery of monies advanc- 
ed. On 26-12-1954, one of the members 
of the Executive Committee (4th Respon- 
dent) was appointed Supervisory Direc- 
tor and his written consent had to be 
taken in all urgent cases where it was 
difficult to get at the members of the 
Executive Committee. This step was 
consequent on the discovery of a few 
transgressions of the directions of the 
Executive Committee. On 20-8-1955 when 
the cash position of the Bank became 
acute, the 10th Respondent reported the 
same to the Directors. They called for 
a report from the 10th Respondent, and 
certain changes in the organisational set 
Up of the Bank followed (consequent on 
the admission of their irregularities by 
the 10th and 11th Respondents), result- 
ing in the demotion of the 10th and 11 th 
Respondents and the appointment of the 
fith Respondent as General Manager by 
a resolution of the Board dated 10-11- 
1955 On the same date, the Executive 
Committee was re-constituted to consist 
of Respondents 2, 4 and 5. These will be 
referred to in detail later. 

18. We shall next refer to certain 
orders passed in the course of these pro- 
ceedings. By order- dated 13-6-1955, public 
examination of Respondents 10. 11 and 
another was directed by Raman Nayar J. 
Exts. P55 and P71 are certified copies of 
the depositions of Respondents 10 and 11 
In public examination. After their exa- 
mination. on further report of the Offi- 
cial Liquidator for public examination of 
Respondents 1 to 9, the learned Judge 
by order on C, M. P, No. 113 of 1958 
dated 19-10-1959 directed their public 
examinations. Appeals against the said 
Judgment were allowed by a Division 
Bench of this Court, on the ground that 
the order for public examination, was. 
fn the circumstances, violative of Arti- 
cle 20 (3) of the Constitution. Further 
appeals — C. A. Nos. 603 to 608 of 1961 
— were .preferred by the Liquidator and 
these were allowed by the Supreme 
Court by its Judgment dated 17-8-1964, 
restoring the order of Raman Nayar J. 
By that time. Applications 1 and 2 of 
3959 had been heard and disposed of on 
the merits by the learned trial Judge 
The Liquidator then filed statements in 
these applications that the order for 
public examination restored by the 


Supreme Court, would be availed of. i£ 
necessary, in the event of any possible 
remand try any order passed in the 
appeals preferred. 

19. With the background thus sketch- 
ed, we may proceed to examine the 
various heads of claim made by the Offi- 
cial Liquidator against the Respondents. 
After formulating the points for deter- 
mination. the learned Judge set down 
nine heads under which counsel for the 
Liquidator had arranged and presented 
his case. We shall refer to these beads 
of claim as noticed by the learned Judge, 
and with respect to which arguments 
were advanced before us. 

20-3G. *•••**• 

37. Counsel for the Liquidator sought 
to fasten knowledge on the 3rd Respon- 
dent also from the fact that, although he 
was not present at the meeting of the 
Board of Directors on 10-11-1955 when 
Ext P. 61 list was ratified, he was pre- 
sent at the next meeting of the Board 
on 30-3-195C where the minutes of the 
previous meeting were read and passed 
and approved. If the liability of the 3rd 
Respondent were to be rested merely on 
his adoption at the subsequent meeting oi 
the proceedings of the Board of Direc- 
tors dated 10-11-1955. we would have 
hesitated to endorse the claim of the 
Liquidator. The decision in Burton v. 
Bevam, 1908-2 Ch. 240 cdted by counsel 
for the 3rd Respondent seems to he 
against spelling out liability by mere 
adoption at a subsequent meeting of the 
proceedings of a previous one. But, for 
reasons noticed earlier, and from his con- 
duct to be noticed presently, we are of 
the view that the 3rd Respondent also 
had the requisite knowledge of the true 
position of the Bank. 

38-47. •••*••* 

48. The evidence in regard to the 
canvasring of deporits is afforded by 
P. Ws.’ 2, 12. 19. 20, 22. 23 and D. W. 2 and 
by Exts. P67 to F70. P85 and P86. Exta 
P67 to P70 are circulars issued by the 
9th Respondent (D. W. 2). to the bran- 
ches calling upon the staff-members to 
canvass deposits. D. W. 2 deposed that 
while In the employ of the Travancore 
Bank before he joined the Popular Bank, 
he used to get such circulars from the 
head-office of the Travancore Bank and 
that he followed the practice after join- 
ing the Popular Bank. He further de- 
posed that the Directors instructed him 
to issue such circulars and requested him 
to canvass deporits. He stated that the 
Directors were also canvassing deposits 
to his knowledge. Exts. P85 and P86 
written by the 1 st respondent toD.W. 2 
alford dear indication of the 1st Respon- 
dent’s eagerness to canvass deposits. Ext. 
PS6 dated 26-4-1958 Indicates that the 1st 
respondent and 5th Respondent wanted 
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to go over to canvass deposits, D. W. 2 
offers evidence about the reference to 
the 5th Respondent in Ex. P86. and that 
in pursuance of Ext. P86. 1st Respondent 
actually canvassed deposits. As far as the 
Directors are concerned, P. W. 19 impli- 
cates the 4th Respondent, and P. W. 23, 
the 5th respondent in the matter of 
canvassing deposits. The 1st respondent 
as D. W. 1 denied having canvassed de- 
posits, or having known other Directors 
having done so. The first part of his 
denial cannot be accepted in the face of 
Exts. P85 and P86. Strangely enough, 
these documents were not put to the 1st 
respondent or proved through him when 
he was in the box, but were proved only 
through the 9th Respondent as D, W. 2, 
in the course of his cross-examination by 
the liquidator. The explanation on be- 
half of the Liquidator is that these docu- 
ments were made available only when 
D. W. 2 stepped into the box. Whatever 
that be, there is no denial either by 
cross-examination or by further evidence 
on behalf of the 1st respondent, of these 
letters. There is also the fact that when 
the 1st respondent was examined as 
D. W. 1 he was asked in cross-examina- 
tion by the Liquidator whether he had not 
sent a letter dated 23-3-1956 to the 9th 
respondent asking him to canvass depo- 
sits, and he replied "I do not remember”, 
(the date of Ext. P85 is 24-3-1956 and 
not 23-3-1956, if the suggestion was about 
the said letter). In these circumstances, 
we find no reason to reject the evidence 
afforded by Exts. P85 and. P86. There 
is no reason also to disbelieve the evi- 
dence of D. W. 2 that the circulars Exts. 
F67 to P70 were issued under the instruc- 
tions of the Directors and that the Direc- 
tors requested him to canvass deposits 
and were doing so to his knowledge. 
There is no effective cross-examination 
on these aspects. No reasons have been 
made out to discredit the evidence oi 
P. Ws. 19 and 23. We hold that in pur- 
suance of the circulars Exts. F67 to P70 
issued at the instance of the Directors, 
there was canvassing for deposits; that, 
some at least of the Directors namely 
Respondents, 1, 4 and 5 are shown to 
have canvassed deposits; and that the 
Directors requested D. W. 2 to do so all 
at a time when they knew that the 
affairs of the Bank did not justify the 
canvassing for or the making of deposits 
in it. The action of the Directors here 
' summarized amounts to carrying on . the 
business of the Bank with the requisite 
r fraudulent intent or purpose required 
by Section 542 of the Companies Act. 
Such intent or purpose appears to. us to 
be a reasonable inference., in the circum- 
stances, from the financial state of the 
Bank as known to the Directors. (Vide 
1932-2 Ch. 71). 

49-52. * ' 
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53. From our discussion, of Heads (1) 
to (6) and (8) we have no hesitation in 
holding that the -business of the Bank 
was . earned on with intent to defraud 
creditors or other persons, and certainly, 
with a fraudulent purpose within the 
meaning of section 542 of the Companies 
Act We also have no hesitation to hold 
that the Directors (Respondents 1 to 8) 
were knowingly parties to the carrying 
on of the said business. 

54. The defence to these proceedings 
that has been relied on by all the Direc- 
tors generally, and by those of them who 
were not in the. Executive Committee at 
the relevant period, was that they placed 
implicit trust and confidence in respon- 
dents 10 and 11 and in the members of 
the Executive Committee to whom the 
power of managing the affairs of the 
Bank, and of granting and reviewing 
loans and advances had been delegated, 
and that they cannot- be held responsible 
if things went wrong. The defence is 
based on, and inspired by, the decision 
in Dove y v. Cory, 1901 A C 477. We are 
unable to endorse the broad submission 
that irrespective of the size and stand-, 
ing of the Bank, the volume of business 
transacted therein, and the efficiency 
and trustworthiness of the persons to 
whom responsibilities were entrusted, a 
delegation of functions would per se carry 
with it a denudation of responsibility. In 
the present case, we have noticed that as 
early as 1954 the Reserve Bank in Ext. 
P62 Report commented on the laxity of 
supervision of the Board of Directors and 
of the Committees constituted for the 
purpose of sanctioning and reviewing the 
advances, and the impropriety of leaving 
these matters to the uncanalised discre- 
tion of the Manager. The resolution of 
the Board of Directors on 6-9-1953, by 
which the Manager was directed to call a 
meeting of the Committee at least once in 
a month and to act only on its orders in 
all matters of advances and credits was 
hardly adhered to especially after 1954, 
The laxity of supervision and the i rn- 
canalised powers of the Manager were 
allowed to continue. Even after their 
knowledge on the last Friday in July 
1955 that the affairs of the Bank had 
been brought to a said impasse by reason 
of the defalcations and malpractices of 
Respondents 10 and 11 the Directors still 
continued them in the service of the 
Bank. They connived at, and were par- 
ties to, covering up the misappropria- 
tions by manipulation of entries in the 
accounts of the Bank. . Even after the 
confession of guilt by respondents 10 and 
11 in Exts. P59 and P60 the Directors had 
no hesitation in ratifying Ext. P61 list, 
without any scrutiny or check-up. 
There was no effort and no attempt on 
the part of the Directors at any time to 
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see that Respondents 10 and 11, or the 
Executive Committee, functioned pro- 
perly and discharged their functions 
satisfactorily. In the circumstances. _ we 
cannot accept the defence of the Direc- 
tors that they should be excused from 
liability by reason of the trust, and 
confidence reposed In respondents 10 
and 11 by all of them, and in the mem- 
bers of the Executive Committee of the 
Board, by the rest of the Directors. 

55. It was argued that the conduct 
and course of dealing of the Directors 
coupled with their respectability and 
status were quite inconsistent with the 
acts of fraudulent trading and the 
fraudulent purpose attributed to them, 
and that they had acted only with the 
bona fide object of helping the Bank to 
tide over its difficulties. It was stressed 
that the majority of the shares and 
deposits fn the Bank were, at the rele- 
vant time held by the Directors and 
their near relations and it was hardly 
conceivable that they would bring the 
Bank to grief by the action attributed to 
them. We need not dwell on these as- 
pects at length, as the improbability 
of a course of action or conduct 
seems to us of no avail against the prov- 
ed facts. As a circumstance it cannot 
outweigh the proved facts to which we 
have fully adverted. 

56. Some complaint was made before 
us that the pleadings were not sufficient- 
ly clear and specific. The substance of 
the case was contained in the Points 
of Claim. Its elaboration in matters of 
detail was attempted in the evidence. 
We see no complaint before the learned 
trial Judge of deficient pleading; nor 
do we see any case of prejudice by evi- 
dence spring unsuspectingly by the 
liquidator, 

57, We may now sum up our findings 
regarding the liability of the Directors 
on the various heads of claim. On the 
First head we find that amounts were 
withdrawn by the Bank from its 
Accounts with other Banks without ac- 
counting for them in the books of the 
Bank, and had been misappropriated by 
the Officers of the Bank. These with- 
drawals as listed in Schedule II, range 
from 3-8-1954 to 9-7-1955. As the Direc- 
tors had knowledge of the misappropria- 
tion only on the last Friday of July 
1955, they cannot be said to be "know- 
ingly parties" to these withdrawals and 
misappropriations when they were made. 
On the second head of the claim, we 
find that the Directors cannot be held 
liable for the Fixed Deposit amount of 
Rs. 10,000/- by Sri Narayanaswamy, 
received on 19th June 1955, and not 
brought into account in the books of the 
Bank till 2-9-1955. On the Third and 
Fourth heads we find that misappropria- 
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tions were covered up by manipulating 
the Bills purchased and Negotiated Ac- 
counts and by false and fictitious 
entries in the Books of the Bank as 
advances to different customers, and that 
these fictitious entries were made by 
respondents 10 and 11 with the know- 
ledge and approval of respondents 1 to 
8. On the Fifth head we find that the 
Directors ratified Ext. P61 list with 
knowledge of the fictitious nature of the 
advances in Schedule I of the Points 
of Claim. The entries in Schedule I 
range from 30-8-1955 to 5-9-1955 and 
total to Rs. 1,99,000/-. The entire period 
covered is subsequent to the knowledge 
of the Directors and they are responsi- 
ble for the entire claim. On the Sixth 
head of the claim, we hold all the 
Directors except the 7th respondent, res- 
ponsible for passing the balance-sheet of 
1955, and the declaration of dividend for 
that year, at a time when the .Bank 
could not to their knowledge have made 
any profit We further find that the 
Directors had issued instructions to 
D. W. 2 for canvassing deposits and that 
at least some of them, (viz. respon- 
dents 1, 4 and 5) actually canvassed 
deposits, and that they requested the 
9th respondent too do so— all at a time 
when they knew the affairs of the Bank 
did not justify their action. On the 
Eighth head of claim we find that there 
was fraudulent preference in regard to 
items 12 and 15 of Schedule VI of the 
points of claim, amounting in all to a 
sum of Rs. 10,500/-. 


58. The apportionment of liability 
made by the learned trial Judge be- 
tween the Directors, as such, was not 
attacked before us except by the 3rd 
respondent, who complained against his 
being debited with the major share of 
the liability. We do not think that the 
Teamed Judge was wrong in debiting the 
3rd respondent with the major share of 
liability. As we are ultimately remand- 
ing the matter to the trial Judge fur- 
ther discussion of this aspect is not call- 
ed for. 

55. What then, is the decree or order, 
to be passed? Section 542 of the Com- 
panies Act makes the Directors who are) 
knowingly parties to the carrying on of 
the business of the Company with intent 
to defraud creditors or any other person 
or for any fraudulent purpose personally 
responsible "for all or any of the debts! 
or other liabilities of the Company _ a 5 / 
the Court may direct”. That raises! 
two questions; First* What is 
totality of the debts or other liabilities] 
of the Company?; and second: shoifiu, 
the Directors be made liable for p e j 
totality of such debts or other liabilities, 
and if not for what portion of them’, 
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convenience. If he succeeds the other 
party is given a right to appeal to higher 
revenue authorities. If he does not, he 
also can appeal to higher revenue autho- 
rities. In other words, whether it is the 
plaintiff or the defendant who appeals, 
the decision of the appellate authority 
will also be based on the same considera- 
tions, Le„ custom and convenience. Thus 
the provisions of Section 131 relate to a 
right which is of a limited nature and 
for the limited purposes specified in it, 
and the decision of the dispute is to be 
based on the considerations specified in 
the section, which are not the same as 
under the Easements Act, 

7 . That being so, it must be said that 
sub-section (1) of Section 131 is self- 
contained as regards the special right and 
the special remedy provided in it. It 
follows that by virtue of Section 257 the 
jurisdiction of the revenue authorities is 
exclusive and a civil suit is not maintain- 
able to obtain a decision or order on a 
matter covered by Section 131 (1) of the 
Code. 

8. The contention of Shri Motilal 
Gupta, is that this suit is maintainable 
under sub-section (2) of Section 131. The 
learned Single Judge appears to have 
taken the view that it is only the plaintiff 
who having moved the .Tehsildar under 
sub-section (1) is enabled to institute a 
civil suit under sub-section (2). The learn- 
ed Judge says: — 

"It is somewhat unusual_ that only the 
person, whose claim to a right of way or 
a water-course is refused by an order 
passed by the Tehsildar under sub-sec- 
tion (11 of Section 131 of the Code, _ is 
given by sub-section (2) of that section 
the right to file a suit to establish- such 
right of easement as he may claim.” 

We are clearly of the view that sub-sec- 
tion (2) has been enacted by way of 
abundant caution and for removal of 
doubt. We have already pointed out the 
distinction between a right which the 
revenue authorities may recognise, and 
decide the dispute before them in favour 
of one of the parties, and the right of 
easement under the general law. Now by 
enacting sub-section (2) room has not 
been left for doubt whether decision of 
the revenue authorities under sub-sec- 
tion (1) will be a bar to a civil suit for 
establishing such rights of easement as 
could be done in the civil court, otherwise 
than under sub-section (1) of Section 131 
of the Code. In our view, it is not only 
the plaintiff who moved the Tehsildar 
trader sub-section (1), but also the defen- 
dant is not debarred from establishing 
such right of easement as he may claim 
by way of a civil suit. The words "any 
person” in sub-section (2) are of a wide 
connotation and include all persons who 
may have been plaintiffs or defendants 
1970 Madh. Pra./6 V G— 31 


in a proceeding under sub-section (1) of 
Section 131. 

9. It must, however, be remembered 
that the provisions of sub-section (2) 
speak of the rights of easement under the 
general law. To put it differently, sub- 
section (2) does not enable any person to 
bring a civil suit for establishing Ms 
right provided in Section 131(1) (access 
to his_ field, or to waste or pasture land of 
the village) on the basis of custom and 
convenience. Sub-section (2) does not 
enable a civil suit to be instituted for a 
decision on a right provided in sub-sec- 
tion (1), nor for setting aside a decision 
given under that sub-section. 

10. For these reasons the contention 
that by virtue of sub-section (2) of Sec- 
tion 131 of the Code the present suit was 
maintainable must be rejected. 

11. It must now at once be said that 
we do not agree with the learned Single 
Judge in his observations that the subject- 
matter of sub-section (1) of the Code is 
a right which is not a creature of a special 
statute and is a common law right. 

12. For the reasons already stated we 
are of the view that the rights contained 
in Section 131 are special and have been 
created by special statute. They are not 
common law rights to enforce which, cog- 
nizance of a suit could be taken under 
Sea 9 of the Civil Procedure Code. As 
was said in Kamla Mills Ltd. v. State of 
Bombay, AIR 1965 SC 1942 the normal 
rule prescribed by Section 9 of the Code 
of Civil Procedure is that the Courts shall 
(subject to the provirions contained in 
the Code) have jurisdiction to try all suits 
of a civil nature excepting suits of wMch 
their cognizance is either expressly or 
impliedly barred. Gajendragadkar C. J., 
speaking for the Court, succinctly made 
the following observations: — 

"Whether it is urged before a Civil 
Court that its jurisdiction is excluded 
either expressly or by necessary implica- 
tion to entertain claims of a civil nature, 
the Court naturally feels inclined to con- 
sider whether the remedy afforded by an 
alternative provision prescribed by a 
special statute is sufficient or adequate. In 
cases where the exclusion of the Civil 
Courts’ jurisdiction is expressly provided 
for, the consideration as to the scheme of 
the statute in question and the adeauacy 
or the sufficiency of the remedies provid- 
ed for by it may be relevant but cannot 
be decisive. But where exclusion is plead- 
ed as a matter of necessary implication, 
such considerations would be very im- 
portant, and in conceivable circumstances, 
might even become decisive. If it appears 
that a statute creates a special right or a 
liability and provides for the determina- 
tion of the right and liability to he dealt 
with by tribunals specially constituted in 
that behalf, and it further lays down 
that all questions about the said right and 
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liability shall be determined by the tri- 
bunals so constituted, it becomes perti- 
nent to enquire whether remedies nor- 
mally associated with actions _ in Civil 
Courts are prescribed by the said statute 
or not.” 

Again in K. S. Venkataraman & Co. (P) 
Ltd. v. State of Madras. AIR 1966 S.C. 
1089, the legal position was summarised 
thus: — 

”If a statute imposes a liability and 
creates an effective machinery for decid- 
ing questions of law or fact arising in 
regard to that liability. It mav. by neces- 
sary implication, bar the maintainability 
of a civil suit in respect of the said liabi- 
lity. A statute may also confer exclusive 
jurisdiction on the authorities constitut- 
ing the said machinery to decide finally a 
jurisdictional fact thereby excluding by 
necessary implication the Jurisdiction. ol a 
Civil Court in that regard.” 

Further in State of Kerala v. N. Rama- 
swami Iyer and Sons, AIR 1966 SC 1738, 
after referring to earlier cases, the view 
was reiterated that where the legislature 
sets up a special tribunal to determine 
questions relating to rights or liabilities 
which are the creation of a statute, the 
jurisdctlon of the Civil Court would be 
deemed excluded by implication. 

13. It is wrong to think that sub- sec- 
tion (2) enables a plaintiff, who has not 
succeeded before the Tehsildar and the 
revenue authorities, in proceedings under 
sub-section (21 to bring a civil suit and 
make the same claim which he could or 
did under sub-section (1). Irrespective of 
whether recourse had been or had not 
been taken to the remedy provided in sub- 
sec. (11, no civil suit will lie for a right 
of way or water course on the ground 
of convenience as provided in sub-sec- 
tion (1). However, if the Revenue autho- 
rities deride a dispute before them under 
Section 131(1) not on the considerations 
laid down in that Section but on other 
considerations, for instance, on the pro- 
visions contained in the Easements Act. 
a civil suit will lie. to question the vali- 
dity of such judgment of the Revenue 
authorities. 

14. The present suit is not for esta- 
blishing any right of easement. The Plain- 
tifFs suit is essentially and specifically for 
setting aside and avoiding the derisions 
of Revenue authorities given against him 
in proceedings under Section 131(1) of 
the Code on the ground that those deci- 
sions are wrong on merits. It is averred 
in the plaint that the plaintiff might have 
occasionally passed through the Medh 
of his field Khasra No. 490 and it is fur- 
ther stated that in the Panchayat the 
defendant agreed to pass through only 
two and a half cubits of the Plaintiff's 
land as he occasionally did and the plain- 


tiff gave permission to that effect. But 
that did not create any right in his favour. 
He further alleged In the plaint that the 
order of the Tehsildar was erroneous. 
Such a suit is barred by the provisions of 
Section 257 of the Code. If the suit had 
been for establishing a right under the 
general law of easement under the Ease- 
ments Act. it would not have been barred. 
The present suit is not such. The second 
contention is also rejected. 

15. The appellant has also contended 
that this suit is maintainable because the 
revenue authorities had no jurisdiction 
tc> order removal of the appellant's Ban- 
dhiya. But this contention must be re- 
jected in view of the specific powers con- 
ferred on the Tehsildar under Section 133 
of the Code. 

16. This appeal Is dismissed The par- 
ties are left to bear their own costs in this 
appeal 

Appeal dismissed. 
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M. L. Jinesh, Petitioner v. The Union 
of India. New Delhi through the Secre- 
tary to the Govt of India. States Services 
Integration Department Ministry of 
Home Affairs. New Delhi and another. 
Respondents. 

Misa Petn. No. 488 of 1966. D/- 2-4- 
1968. 

Constitution of India, Arts. 22G, 227 — 
Administrative orders — States Reorga- 
nisation Act (1956). S. 115 — Matter of 
equation of posts is purely administrative 
function — Decision of Central Govern- 
ment after consultation with Advisory 
Committee — Decision not liable to be 
challenged. 

The matter of equation of posts Is 
purely an administrative function under 
S. 115 of the States Reorganisation Act. 
It has been left entirely to the Central 
Government as to how it has to deal with 
these questions. The Central Government 
has established an Advisory Committee 
for purposes of assisting in proper consi- 
deration of the representations made to 
ft. Where the representation made by the 
officer concerned has received Its due con- 
sideration by the Central Advisory Com- 
mittee. the derision reached by the Cen- 
tral Government after consulting that 
Committee is strictly in conformity with 
the principles regulating equation of 
posts. That decision cannot be challenged 
before High Court so long as it is not 
without jurisdiction. AIR 1968 SC 850 & 
IM/JM/D894/69/SSG/M 
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(1967) Misc. Petn. No. 567 of 1965, 
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jee v. State of MP. 9 

Y, S. Dharmadhikari, for Petitioner. 

K. K_ Dufaey, Govt. Advocate, for Respon- 
dents. 

A. P- SEN, J.: — The petitioner. M. L. 
Jinesh. an Assistant Superintendent in 
the Printing and Stationery Department 
of the Government of Madhya Pradesh, 
has filed this petition under Articles 226 
and 227 of the Constitution, for an appro- 
priate writ, direction or order, including 
writs of certiorari for quashing the 
Madhya Pradesh General Administration 
(Integration) Department Notification No. 
1946-500-Integ., dated 26th May 1960 
publishing the Final Gradation List of 
the establishment of Printing and Sta- 
tionery Department, and Notification No. 
9525-481 7- VTI-Estt-64 dated 8th Septem- 
ber 1964, integrating Assistant Superin- 
tendents of Bhopal Region in an Isolated 
category, below in the list of Assistant 
Superintendents, for a writ of mandamus 
directing the Government to revise its 
list by equating him with other Assistant 
Superintendents drawn from other units 
and placing him at his appropriate place 
in the said list, keeping in view of the 
length of his service. 

2. The material facts are that the 
petitioner and one R. P. Beil were serv- 
ing as Assistant Superintendents in Bho- 
pal region, on the appointed date, and 
they were allocated to the new State of 
Madhya Pradesh, under Section 115(1) of 
the States Reorganisation Act, 1956 (Act 
No. XXXVn of 1956). w. e. f. 1st Nov- 
ember 1956. The post of Assistant Super- 
intendents of Bhopal unit was a non- 
gazetted post in a scale of Rs. 175-300. 
There was a similarly constituted cadre 
of Assistant Superintendents in old Maha- 
koshal region, i.e., ncm-gazetted with a 
similar scale, but no officers from that 
region opted for service to the new State 
of Madhya Pradesh, and, therefore, the 
cadre of Assistant Superintendents in 
Mahakoshal region could not be taken as 
a norm for preparation of the combined 
gradation list. The post of Assistant 
Superintendent in Madhya Bharat region 
was a gazetted post in a higher scale of 
Rs. 250-450, while that of Assistant 
Superintendent in Vindhya Pradesh al- 
though non-gazetted, was also carried in 
a higher scale of Rs. 225-500. After for- 
mation of the new State of Madhya Pra- 


desh, the work of integration of services 
of officers drawn from all the four inte- 
grating units, was undertaken. By Gene- 
ral Administration (Integ.) Depth Noti- 
fication No. 3221 -578- VII (Integ.) dated 
27th August 1958, the Government pub- 
lished a provisional gradation list of the 
Printing and Stationery establishment of 
the Revenue Department The Assistant 
Superintendents of M. B. unit were shown 
in an isolated category and their inter se 
seniority was provisionally determined. 
The Assistant Superintendents from Bho- 
pal unit were not shown in this list 
The petitioner, accordingly, made a re- 
presentation dated 24th September 1958 
to the Central Government against the 
omission of his name from the provisional 
gradation list seeking equation of his 
post with the gazetted officers of the esta- 
blishment. In the meanwhile, the Govern- 
ment of Madhya Pradesh by General 
Administration (Integ) Deptt. Memo No. 
1946-500-lnteg. dated 26th May 1960, 
published a final gradation list of the 
gazetted Government servants of the 
Revenue Department, in which apart 
from officers from Vindhya Pradesh unit 
(officers from M. B. Unit — sic) were also 
included, but the Assistant Superinten- 
dents from Bhopal region were left out. 
The petitioner’s representation dated 24th 
September 1958 was rejected by the Gov- 
ernment of India, in consultation with the 
Central Advisory Committee, and their 
decision was conveyed to him by GAD 
(Integ.) Memo No. )694/219/I-Integ.. dated 
19th May 1951. Thereafter the Govern- 
ment in the Revenue Department by Noti- 
fication No. 4866-1 929- VII -Estt. /Integ., 
dated 1st July 1961, provisionally decided 
to place the Assistant Superinten- 
dents from Bhopal unit in an isolated 
category below the gazetted officers, and 
determined their inter se seniority, invit- 
ing representations under Section 115(5) 
of the States Reorganisation Act. The 
petitioner, accordingly, made a represen- 
tation dated 7th September 1961, but the 
same was rejected by the Government of 
India in consultation with the Central 
Advisory Committee vide Rev. (Estt) 
Deptt Memo No. 23379/VTI/Estt.64, dated 
10th July 1964. Thereafter, the Govern- 
ment by the Rev. Deptt Notification No. 
9525-4817- VTI-Estt-64, dated 8th Sep- 
tember 1964, published a Final (Supple- 
mentary) Gradation list of Class HI 
(Executive) Service of the Printing and 
Stationery establishment relating to 
Assistant Superintendents from Bhopal 
unit treating them under an isolated cate- 
gory and determining their inter se 
seniority. This was in accordance- with 
the provisional Combined Gradation List I 
previously published. The petitioner ap- 
pears to have made a representation 
against the Final gradation list, but the 
same was withheld by the State Govern- 
ment as nothing new was brought out. 
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practice, in the case of Printing and Sta- 
tionery establishment of the Revenue 
Department It was also urged that if 
the cadre of Assistant Superintendents In 
the old Madhya Pradesh could not be 
adopted as the norm for preparation of 
combined gradation list, there was no 
justification for not adhering to the prin- 
ciples laid down in para l(ii) below. We 
are not impressed with any of these con- 
tentions for reasons which we shall pre- 
sently state. 

4. The following principles had been 
formulated for being observed, as far as 
may be, in the integration of Government 
servants allotted to the service to the 
new State of Madhya Pradesh: 


It would thus appear that Assistant 
Superintendents of Bhopal unit were 
treated as belonging to a category of 
their own, being carried in scale of 
Rs. 175-300, which was lower than the 
scale of pay drawn by Assistant Superin- 
tendents of Madhya Bharat and Vindhya 
Pradesh regions before the appointed 
date. The Government, however, tried to 
soften the rigour by creating 2 super- 
numerary posts of two Assistant Superin- 
tendents (Non-gazetted), for the period 
from 1st November 1956 onwards, and 
prescribed a revised scale of Rs. 190-315 
for them. Although, the petitioner was 
not eligible for absorption on the higher 
post of Assistant Superintendents (Gazet- 
ted) of the new set up, nevertheless, he 
was first absorbed in the post of Assistant 
Superintendent (Non-gazetted) in the 
new State of Madhya Pradesh and there- 
after, he was promoted to the post of As- 
sistant Superintendent (Gazetted) in the 
new State. The petitioner is now holding 
an equivalent post as the officers allocat- 
ed from other regions, although his ap- 
pointment for the present. Is in an offi- 
ciating capacity. 

3. The only grievance that Is now 
made is that the petitioner should have 
been equated with Assistant Superinten- 
dents drawn from Madhya Bharat unit 
and that he should have been placed 
above Shri W, D. Sawant in the Final 
gradation list. It Is said that in other 
Departments as well, certain categories 
of posts were classified as Class ID (Exe- 
cutive) in some constituent units and the 
same or similar categories of the post 
were classified as "Non-gazetted’ or ’class 
IW services in other units. In order that 
the cl ai m of Government servants hold- 
ing the same or similar posts in all units 
should he dealt with fairly and equitably. 
Irrespective of designation and classifica- 
tions of posts In. different units, the Gov- 
ernment had decided that classification 
as in vogue in old Madhya Pradesh, im- 
mediately before the appointed date, 
should be adopted as the norm for the 
purpose of preparation of Combined Gra- 
dation List. This practice was followed 
elsewhere, Le.. to prepare a common gra- 
dation list for each cadre/sub-cadres 
of old Madhya Pradesh and for cadres/ 
sub-cadres which were the same or 
fairly comparable thereto in other units, 
and. if in any unit there were no regular- 
ly constituted cadres to apply the princi- 
ples in para l(ii) of the General Principles 
set out below. It was. therefore, urged 
that since posts of Assistant Superinten- 
dents were classified as Class III (Execu- 
tive) in the old Madhya Pradesh, imme- 
diately before the appointed date, a Com- 
bined Gradation list of Assistant Supe- 
rintendents in all the units should have 
been prepared accordingly, and there was 
no b aric for any departure from this 


"1. In the matter of equation of posts: 

(i) Where there were regularly consti- 
tuted similar cadres in the different Inte- 
grating units the cadres will ordinarily be 
integrated on that basis; but 

(ti) Where, however, there were no 
such similar cadres the following factors 
will be taken into consideration In deter- 
mining the equation of posts — 

(a) nature and duties of a post; 

(b) Powers exercised by the officers 
holding a post, the extent of terri- 
torial or other charge held or res- 
ponsibilities discharged: 

(c) the minim um qualifications. If any, 

prescribed for recruitment to the 
post and; 

(d) the salary of the post” 

5. Although, there was a regularly 
constituted cadre of Assistant Superin- 
tendent (Non-gazetted) in the scale of 
Rs. 175-300 in the old Madhya Pradesh, 
none of the officers from that unit had 
been allocated for service to the new 
State of Madhya Pradesh and. therefore, 
that could not be adopted as the basis 
or norm for preparation of a combined 
gradation list of the establishment to 
which the petitioner belongs. The result 
was that _ Assistant Superintendents of 
Bhopal unit had to be placed in an Iso- 
lated category of their own. That left out 
the first set of principles mentioned In 
part 1 (i). Le, dealing with equation of 
posts, "where there are regularly con- 
stituted similar cadres in different Inte- 
grating units”. The cadres of Assistant 
Superintendents of Bhopal could not, 
therefore, be Integrated on that basis. 
The Government was then left with the 
second set of principles laid down In 
Para 1(U). viz. "where there were no such 
similar cadres in existence”, and we are 
satisfied that the principles were strictly 
adhered to. 

G. The nature and duties attached to 
the post of Assistant Superintendents In 
all the four integrating units were not one 
and the same. The powers exercised by 
officers holding the post in different Inte- 
grating units, the extent of their terci- 
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tonal or other charge, or the responsibi- 
lity discharged by them, were different. 
The qualifications for recruitment to the 
post in different regions were also diffe- 
rent. The post of Assistant - Superinten- 
dents in Madhya Bharat was Gazetted 
while in other regions it was Non-gazet- 
ted. The salary of the post in Madhya 
Bharat and Vindhya Pradesh regions was 
Rs. 250-450 (Gazetted), while in Bhopal 
was Rs. 175-300 (Non-gazetted). It would, 
thus, appear that Assistant Superinten- 
dents from Bhopal region who were non- 
gazetted officers drawing a lower scale of 
pay could not possibly be equated with 
the Gazetted officers from other regions 
drawing a higher pay-scale. 

7. In accordance with the principles 
settled at the Chief Secretaries Confer- 
ence for Integration of Services and 
Equation of Posts, the Government of 
Madhya Pradesh rightly prepared the 
provisional common gradation list of 
Printing and Stationery establishment of 
the Revenue Department, leaving out the 
posts of Assistant Superintendents of 
Bhopal unit therefrom. The representa- 
tion made by the petitioner for inclusion 
of his name in the Final gradation list 
and for equation of his post with those of 
Assistant Superintendents of Madhya 
Bharat and Vindhya Pradesh units was 
duly considered by the Central Govern- 
ment. In consultation with the Central 
Advisory Committee, that Government 
rejected his representation for valid 
reasons. The reasons for rejection of the 
representation are to be found in the 
following Explanatory note of the Cen- 
tral Advisory Committee, dated 26th 
February 1951, namely; 

"Representations of Sarvashrf M. L, 
Jinesh and R. P. Berry of the Printing 
and Stationery Department, MP. 

The Central Advisory Committee con- 
sidered the representations relating to the 
Printing and Stationery Department in 
September, 1959. The Committee did not 
consider the representations of Sarvashrf 
M. L. Jinesh and R. P. Berry who held 
the posts of Assistant Superintendents of 
Government Press, Bhopal, on the ground 
that they held non-gazetted posts. The 
representations have now been forward- 
ed for further consideration in view of 
the change in the Committee’s terms of 
reference under which representations of 
non-gazetted officers claiming equation of 
their posts with gazetted posts are also to 
be considered by the Committee. 

2. The claim of Sarvashri Jinesh and 
Berry is that the nature and duties at- 
tached to the posts of Assistant Superin- 
tendents in all the four regions were the 
same and that the qualifications for re- 
cruitment were also similar. It was there- 
fore argued that in spite of the lower 
scale of pay that the non-gazetted status. 


the posts in Bhopal should be equated 
with the gazetted posts of Assistant 
Superintendents in Madhya Bharat. 

3. The State Government are of the 
view that the posts held by the applicants 
were of a lower status and could not be 
equated with the posts of Assistant Super- 
intendents in Madhya Bharat. 

It has been ascertained that the appli- 
cants were functioning as Assistant Supe- 
rintendents in Bhopal, one to assist the 
Superintendent in regard to the distribu- 
tion of stationery etc., and the other in 
the administration of Government Press. 

4. The Madhya Bharat Posts of Assis- 
tant Superintendents were not of an 
adequate status to be equated with any 
of the gazetted posts in the other region 
but as they carried the scale of Rs. 250- 
400 and were gazetted they were shown 
in an isolated category. The posts held by 
the applicants were non-gazetted and 
were in the lower scale of Rs. 170-300. 
The functions and duties also differed 
somewhat from those of the Madhya 
Bharat Assistant Superintendents. There 
is therefore, no justification for equating 
their posts with the Madhya Bharat As- 
sistant Superintendents or any of the 
other posts included in the combined 
gradation list of Gazetted Officers. 

5. The representations of Sarvashri 
Jinesh and Berry may accordingly be 
rejected.” 

8. The petition must fail on the short 

ground that the matter of equation of 
posts is purely an administrative func- 
tion under Section 115 of the States Re- 
organisation Act. It has been left entirely 
to the Central Government as to how it 
has to deal with these questions. The 
Central Government established an Ad- 
visory Committee for purposes of assist- 
ing in proper consideration of the repre- 
sentations made to it The representation 
made by the petitioner had received its 
due consideration by the Central Advi- 
sory Committee. The decision reached by 
the Central Government after consulting 
that Committee was strictly in confor- 
mity with the principles regulating equa- 
tion of posts. Their Lordships of the 
Supreme Court in Union of India v. P. K. 
Roy. Civil Appeal No. 618 of 1966, D/- 

9-11-1967= (AIR 1968 S.C. 850), have stat- 
ed that the usual procedure followed 
by the Central Government in the matter 
of integration of services generally is in 
order. That procedure was followed in 
this case. 

9. In P. B. Mukerjee v. State of M. P., 

Misc. Pete. No. 567 of 1965. D/- 38-1-1967 
(M. P.), this Court has stated; 

"The Central Government has been 
constituted the final authority in the mat- 
ter of integration under the States Re- 
organisation Act. That decision cannot 
be challenged before this Court so long 
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as it is not without jurisdiction.'’ 

We find no compelling reasons to depart 
from that view. 

Even otherwise the grievance of the 
petitioner that he has not been absorbed 
In an equivalent past of Assistant Supe- 
rintendents of Madhya Bharat and Vin- 
dhya Pradesh units, no longer exists 
since he has already been promoted to 
the cadre of Assistant Superintendent 
(Gazetted) in the new State, and is ad- 
mittedly drawing his salary in the higher 
scale of this grade In view of this sub- 
sequent event the petition has really be- 
come infructuous, and must accordingly, 
fail. 

10, The result is that the petition fails 
and is dismissed with costs. Counsel’s fee 
is fixed at Rs. 50/-. 

Petition dismissed. 


7. Jogendrapal (Shiv Dayal J.) A. LR. 
of the life of the deceased has to be esti- 
mated having regard to his age, bodily 
health and the possibility of premature 
determination of his life by later acci- 
dents. (2) Having regard to the amounts 
which the deceased used to spend on his 
dependents during his lifetime, and hav- 
ing regard to other circumstances, the 
amount which is required for future pro- 
visions of the dependents Is to be esti- 
mated (3) Hie estimated annual sum 
must be multiplied by the number of 
years of the estimated span of life of the 
deceased and that must be balanced by 
any pecuniary advantage which, from 
whatever source, comes to the dependants 
by reason of the death. (4) The burden is 
on the plaintiffs to establish the extent of 
their loss. AIR 1962 S.C, 1, Foil. 

(Para 24) 
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Kumari Swamalata Kapoor and others. 
Appellants v. Jogendrapal Ramrakha 
Punjabi and others, Respondents. 

Appeal No. 31 of 1965, D/- 25-4-1969, 
against decree of Add! Dist J„ Jagdal- 
pur. D /- 11-4-1964. 

(A) Fatal Accidents Act (1855), S. 1-A 

— Motor accident — Negligence — Acci- 
dent taking place on off-side of road — 
Presumption — Principle of res ipsa 
loquitur - — Applicability. 

Where an omnibus leaves the road and 
an accident takes place on the ofl-side 
and this is proved without more, then the 
prindple of res Ipsa loquitur Is at once 
attracted. Negligence will be presumed as 
the cause of the event. Unless the defen- 
dant rebuts this presumption, the plain- 
tiff succeeds. To merely point out what 
the immediate cause of the bus leaving 
the road was, eg., there was a tyre burst 
or that it went into a skid is by itself no 
rebuttal of the presumption To displace 
the presumption, the defendant must 
prove, or must show from the evidence, 
either that the immediate cause was due 
to a specific cause, which does not con- 
note negligence on his part but points to 
its absence as more probable, or he must 
show that all reasonable care In and 
about the management of the vehicle was 
taken. The burden, in the first instance 
is on the defendant to dis p rove his 
liability- AIR 1962 S a 1. FoIL 

(Para H) 

(B) Fatal Accidents Art (1855), S. 1-A 

— Damages — Quantum of — Factors to 
be considered. 

The principles for calculation of quan- 
tum of damages are: (I) The expectation 
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(2) fb) — Liability of Insurance Com- 
pany — Bus involved in accident Insured 
against third party risks — Both the 
parents of claimant travelling in bus and 
meeting death — Insurance Company 
held liable noder S. 95(2) (b) second part 
to pay Its. 2.000/- as compensation for 
each of the two passengers. (Para 29) 
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H- K. Pander, for Appellants; Y. S. 
Dnarmadhikari. for Respondents Nos. 1 
and 2; A. N, Mukerjee, for Respondent 
No. 3. 

SHIV DAYAL. J.:— This is an appeal 
tmder Section 96 of the Code or Civil 
Procedure from the dismissal of the suit 
In which the appel l ants claimed damages 
from the respondents for the death of 
tk^ir parents, resulting from an accident 
which occurred on February 16, 1959, 
(prior to the constitution of Claims Tribu- 
nal under Section 110-A of the Motor 
Vehicles Act), 
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2. On February 16. 1959, motor bus 
No. M.P.O. 314, belonging to M/s. Patni 
Transport Ltd. (respondent No. 2). started 
from Jagdalpur for Jeypore. It was driven 
by Jogendrapal (respondent No. 1). 
Bawelchand Kapoor and his wife, Smt. 
Raikumari Kapoor, boarded the bus at 
Jagdalpur. On its way the bus dashed 
against a tree by the side of the road. 
Rawelchand Kapoor and his wife receiv- 
ed fatal injuries and died instantaneously 
on the spot. The bus was insured with 
respondent No. 3, Insurance Co., against 
third party risk under the terms of the 
insurance policy Ex. D. 3. These facts are 
admitted. 

3. The accident occurred at 7 or 8 
miles from Jagdalpur. The bus was hea- 
vily loaded. It went beyond the control 
of the driver and dashed against a mango 
tree. The appellants, through their next 
friend, instituted a suit for recovery of 
damages on the allegation that the acci- 
dent occurred due to rash driving, that 
is. at a great speed beyond the. control of 
the driver, or. alternatively, due to negli- 
gence of the driver in not applying brakes 
and allowing the bus to run astray. It 
was the duty of defendants 1 and 2 to see 
that the bus had no defect and was fit 
for being put on the road before it left 
for Jeypore. The plaintiffs alleged that 
their father was running a hotel and was 
earning Rs. 5.000/- annually. Keeping 
aside his personal expenses, he spent 
Rs. 3,000/- annually on the maintenance 
of the plaintiffs and could have done so 
for at least 35 years more. At the time 
of the accident, their father was only 36 
years of age and in. a healthy state of 
body. Due to the accident, the plaintiffs 
lost the protection and care of their 
parents. Services of a nurse had to be 
engaged which cost them Rs. 60/- per 
month for some time at least. The plain- 
tiffs claimed Rs. 25.000/- as damages. 

4. The defence was that the accident 
did not occur due to any rashness or 
negligence on the part of the driver. It 
was further pleaded that the accident 
occurred owing to sudden breakage of the 
main spring of the bus; and that the bus 
had been checked up at Jagdalpur and 
it was found fit before it left for Jeypore. 

It was, however, admitted that Rawel- 
chand Kapoor and Smt. Rajkumari 
Kapoor had hoarded the bus at Jagdalpur, 
that both of them were injured in the 
accident and that they died instantaneous- 
ly at the spot. The quantum of damages 
claimed was also disputed. Bar of limita- 
tion was pleaded. The maintainability of 
the suit was also challenged. The Insu- 
rance Co., defendant No. 2 (herein res- 
pondent 3) contended that its liability was 
limited to Rs. 2,000/- only. 

5. The learned trial Judge found that 
the suit was maintainable and was not 
barred because of the constitution of the 
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Claims Tribunal under the Motor Vehi- 
cles Act. The accident occurred on Febru- 
ary _ 16. 1959. on which date there was no 
Claims Tribunal constituted. It is true 
that before the date of the institution of 
the suit though after the accident, a 
Claims Tribunal had been constituted for 
Raipur, but the right to sue could not be 
taken away retrospectively by constitu- 
tion of a Claims Tribunal. That is what 
was held in Sushma Mehta v. Central 
Provinces Transport Services Ltd.. AIR 
1964 Madh. Pra. 133. 

6. The learned trial Judge further 
held that the suit was within limitation 
inasmuch as the plaintiffs were entitled 
to the benefit of Section 6 of the Limita- 
tion Act, 1908. which was then in force 
as all the plaintiffs were minors. 

7. On the merits of the case, the Tri- 
bunal held that there was no rashness or 
negligence on the part of the driver of 
the bus and. therefore, neither the driver 
nor the owner of the vehicle was liable 
to pay damages. The trial Judge in a half- 
hearted manner dealt with issues Nos. 7 
and 8 relating to the quantum of damages 
and held that it was not proved that the 
deceased Rawelchand was earning 
Rs. 5.000/- annually and was saving 
Rs. 3.000/- or any other sum per annum. 
The trial Judge did not arrive at any 
amount, which could be awarded to the 
plaintiffs as damages, in case they were 
found entitled to damages from the defen- 
dants. Ail that he held was that the plain- 
tiffs could not prove the amount that they 
claimed. As regards the liability of the 
Insurance Co., the learned trial Judge 
held that it was liable only to the extent 
of Rs. 4,000/- 

8. The learned trial Judge has derided 
the question of negligence against the 
plaintiffs on the findings that; (I) The 
plaintiffs could succeed on their own 
strength and not on the weakness of the 
defendant, though the defendants tried 
to show that they were in no way rash 
or negligent. (2) From the evidence on 
record, it is not established that the 
driver was driving fast or that he was 
driving with divided attention. Admitted- 
ly, he was not driving on the wrong side. 
The road was clear and without any ob- 
struction. The driver did not expose him- 
self to any risk, nor did he commit any 
breach of duty imposed by law. (3) The 
accident was due to the breakage of the 
main spring and it was a case of pure 
accident. (4) No presumption could be 
drawn that it was due to rashness or 
negligence of the driver. The learned trial 
Judge observed: "such a presumption 
would be ill-founded as great many such 
occurrences are due to accident bevond 
the control of the driver.” (5) "It also 
finds place in the evidence of Jogendrapal 
that before the bus left the Motor Stand, 
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it -was checked by the Booking Clerk and 
was not overloaded.” 

9. Thus, in substance, the trial Judge 
came to the conclusion that the bus was 
not being driven at an excessive speed, 
nor with divided attention, nor on the 
wrong side of the road; the learned trial 
judge thinks that rashness or negligence 
consists only in these things. We shall 
presently point out that the evidence pro- 
duced by the defendants was unreliable 
and the defendants could not prove want 
of negligence. The learned trial Judge 
took into consideration the report of the 
Motor Vehicles Inspector, who was not 
produced as a witness. He was summoned 
twice and served, but did not appear, and 
the defendants then gave him up. 

10. Now, the plain facts are these. 
The bus. while it was running, suddenly, 
went offside the road and struck against 
a tree. Almost every passenger In the 
bus got some injury. Both the parents of 
the appellants died instantaneously. It Is 
in evidence that one of the legs of Rawel- 
chand was cut off and was hanging. It 
was not as if there was any obstruction 
on the road or that there was an imminent 
danger in front, which the driver had to 
avert. Res ipsa loquitur; the event speaks 
for itself. It is obvious enough that the 
bus struck against a tree with a great 
velocity. Otherwise, two passengers sit- 
ting inside the bus could not die instanta- 
neously. apart from the fact that almost 
every passenger would not have received 
Injury. The presumption is that the bus 
must have been driven in such a manner 
that it was not under the control of the 
driver. 

11. The law is dearly this; (1] Where 
an omnibus leaves the road and an acci- 
dent takes place on the off-side and thi3 
is proved without more, then the princi- 
ples of res ipsa loquitur Is at once attract- 
sl. Nagjigpnnn will he. presumed. «js. 
cause of the event. Unless the defendant 
rebuts this presumption, the plaintiff suc- 
ceeds. (2) To merely point out what the 
Immediate cause of the bus leaving the 
road was, e.g., there was a tyre burst or 
that it went into a skid is by itself no re- 
buttal of the presumption. (3) To displace 
the presumption, the defendant must 
prove, or must show from the evidence, 
either that the immediate cause wa3 due to 
a specific cause, which doe3 not connote 
negligence on his part but points to its 
absence as more probable, or he must 
show that all reasonable care fn and about 
the management of the vehicle was taken. 
(4) The burden, in the first Instance is on 
of the defendant to disprove his liability. 

12 . Lord Sumner succinctly said In 
British Columbia Electric Rail Co. Ltd v. 
Loach. (1915) All £R 426: 

,l The Inquiry is a judicial inquiry. It 
does not always follow the historical 
method and begins at the beginning. Very 


often It is more convenient to begin at the 
end, that is at the accident, and work back 
along the line of events which led up to it. 
The object of the Inquiry is to fix upon 
some wrongdoer the responsibility for 
the wrongful act which has caused the 
damage. It is in search not merely of a 
casual agency but of the responsible 
agent When that has been done. It is 
not necessary to pursue the matter into 
its origins; for judicial purpose they are 
remote.” 

It must at once be remarked that the 
learned trial Judge did not bear in mind 
the principles laid down by their Lord- 
ships in Gobald Motor Service v. Velu- 
swami. AIR 1962 SC 1. It is necessary 
to bear in mind the facts of that case 
and the principles laid down in it, because 
that decision applies to the present case 
on all fours. In that case, it was found 
that the central bolt of the left rear 
spring suddenly gave way, while the bus 
was ru nnin g. The accident took place 
not on the main road but on the off-side 
uprooting a stone of the drain and attack- 
ing a tamarind tree 25 feet away from 
the said stone, with such velocity that 
its bark was peeled off and the bus could 
stop only after travelling some more 
distance from the 6 aid tree. Their Lord- 
ships observed: — 


"The said facts give rise to a presump- 
tion that the accident was caused by the 
negligence of the driver.” 

In Barkway v. South Wales Transport, 
(1948) 2 All EH 460. the immediate 
cause of the omnibus leaving the road was 
tyre burst The following propositions 
were laid down:-— 


"(I) If the defendants’ omnibus leaves 
the road and falls down an embank- 
ment and this without more is proved, 
then res ipsa loquitur, their is a presump- 
■*&«*, ‘Ait werfiTs caused ’oy negligence 
on the part of the defendants, and the 
plaintiff succeeds unless the defendants can 
rebut this presumption (ii) It is no re- 
buttal for the defendants to show, again 
without more, that the immediate cause 
of the omnibus leaving the road is a tyre- 
burst, since a tyre-burst per se is a neu- 
tral event consistent, and equally consis- 
tent, with negligence or due deligence on 
the part of the defendants. When a bal- 
ance has been tilted one way, you cannot 
redress it by adding an equal weight to 
each scale. The depressed scale will re- 
main down. This is the effect of the deci- 
sion In Laure v. Raglan Building Co.. 
1942-1 K_B. 152, where not a tyre-burst 
but a skid was involved, (iff) To displace 
tb^Pr^umption. the defendants must go 
further and prove (or must emerge from 
the evidence as a whole) either (a) that 
the burst itself was due to a specific 
cause which does not connote negligence 
on their part but points to its absence as 
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more probable, or (b) if they can point to 
no such specific cause, that they used all 
reasonable care in and about the manage- 
ment of their tyres.” 

These principles were fully approved and 
adopted by the Supreme Court in AIR 
1962 SC 1 (supra). 

13. Their Lordships also quoted 23 
Halsbury (Simonds) 671, paragraph 956, 
which read thus: — 

"An exception to the general rule that 
the burden of proof of the alleged negli- 
gence is in the first instance on the plain- 
tiff occurs wherever the facts already 
established are such that the proper and 
natural inference immediately arising 
from them is that the injury complained 
of was caused by the defendants’ negli- 
gence, or where the event charged as 
negligence 'tells its own story’ of negli- 
gence on the part of the defendant, the 
story so told being clear and unambiguous. 
To these cases the maxim res ipsa loqui- 
tur applies. Where the doctrine applies a 
presumption of fault is raised against 
tiie defendants, which, if he is to succeed 
in his defence, must be overcome by 
contrary evidence, the burden on the 
defendant being to show how the act 
complained of could reasonably happen 
without negligence on his part Where, 
therefore, there is a duty on the defen- 
dant to exercise care, and the circum- 
stances in which the injury complained 
of happened are such that with the exer- 
cise of the requisite care no risk would 
in the ordinary course of events ensue 
the burden is in the first instance on the 
defendant to disprove his liability. In 
such a case, if the injurious agency itself 
and the surrounding circumstances are 
entirely within the defendant’s control, 
the inference is that the defendant is 
liable, and this inference is strengthened 
if the injurious agency is inanimate.” 

14. In the present case also, these 
principles directly apply. Here also, the 
bus went off-side and struck against a 
tree. It must have been with great velo- 
city, otherwise, it was not possible that 
two passengers would have died instanta- 
neously on the spot. 

15. The defence Is that the accident 
was caused due to the sudden breakage 
of a main spring. It may first be seen 
whether the breaking of the spring was 
the cause of the accident or was its effect. 
The function of the springs is to support 
the body of the vehicle to avoid jerks when 
it is in motion. It has no connection either 
with the steering wheel or the brakes. 
Therefore, it is patent enough that the 
spring broke as a consequence of the 
vehicle striking against a tree. 

16. It is not wholly without signifi- 
cance that the bus was running down a 
slope (per evidence of Natrajan D.W. 3). 

17. But assuming (though not hold- 
ing) that the spring broke before the im- 
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pact, the burden was still on the defen- 
dants to prove want of negligence. It 
was for them to prove that reasonable 
care had been taken in spite of which 
the spring broke. Neither the driver, nor 
the mechanic (and this was the only evi- 
dence produced by the defendants) gives 
the cause of the breaking of the spring; 
for instance, that there was a big boulder 
or some such other obstruction on the 
road which struck against the spring and 
broke it. All that the driver and Sub-Ins- 
pector of Police state is that there was 
a sound like "Thak”, but neither of them 
says that the spring struck against any 
heavy article or obstacle. If the defence 
hypothesis were to be accepted, the only 
possible cause of the breaking of the 
spring was that it was worn out due to 
age. This also would mean negligence be- 
cause the spring was not replaced by a 
new one even when it had rim for 10 
years. Neither the mechanic, nor the 
driver says that the original spring had 
been replaced by a new one. See also 
Hutchins v. Maunder, (1920) 37 TLR 72, 

18. Jogendrapal (D.W. 9), the driver 
of the bus, says that while the bus was 
running on the 7th mile, there was a 
sound like "Thak”, and there was a 
skid. He applied the brakes and tried 
to bring bade the vehicle on the road, but 
it struck against a tree. He says that the 
main leaf of the spring had broken so 
that it was not possible to keep the 
vehicle under control. He admits that 
there is no direct connection between the 
main spring and the brakes. He denied 
that the defect of the spring caused the 
vehicle struck against the tree. He even 
denied that the bus struck against the 
tree with great force. His evidence is 
unreliable. 

19. S. L. Dubey (D. W. 2) who is a 
Sub-Inspector of Police stated that he 
was a passenger in that bus. When it 
reached the 7th mile from Jagdalpur 
towards Jeypore, there was a skid all of 
a sudden and the bus struck against a 
mango tree. He says that before the 
skid, there was some sound like "Kat Kat” 
and from this the witness inferred that 
some part had broken. He says that 
almost all the passengers received in- 
juries. He also got an injury below an 
eye. He filed a challan regarding this 
accident, although the investigation was 
done by another Sub-Inspector. This 
witness says nothing about the speed at 
which the bus was running. Almost all 
the passengers received injuries, which 
itself shows that the bus must be running 
at a high speed and must have attacked 
the mango tree with a very great force. 
He does not say that the main spring 
broke. 

20. Natraj (D. W. 3) was produced by 
the defendants to show that the bus had 
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been checked up. He was a Foreman In 
the employment of defendant No. 2. He 
says that the bus had left for Jeypore 
at 2 P. M. and at midday he had check- 
ed up the bus. It was in perfect order 
and there was no defect But he does 
not give the details of the checking. He 
does not specifically say that he had 
checked the springs. He says that after 
the accident he went to the spot He saw 
that the front main spring of the right 
side had broken. He says that when the 
spring breaks, the vehicle skids and goes 
out of the control of the driver. The bus 
was of 1949 model and the accident occur- 
red in February 1959 Thus, a thorough 
check up was every time necessary, as 
the velnele was 10 years old. This wit- 
ness stated that there was a slope where 
the accident occurred and that the epeed 
of the bus should not have been more than 
15 to 20 miles per hour. These th'ngs the 
driver himself did not say Then this wit- 
ness says that when brakes are suddenly 
applied, the vehicle could skid to 8 to 10 
feet but according to the driver himself, 
it had gone at least 15 feet off-side. It Is 
thus clear that the evidence of this wit- 
ness is useless. 

21. On this analysis, it must be said that 
the defendants did not nrove that the vehi- 
cle had been thoroughly checked un and 
all that was necessary to do was done, to 
ensure that the spring would not break, 
as was required of them having regard 
to the fact that it was used for carrying 
passengers. 

22. Sbri Dharmadhikari contended 
that the burden had shifted to the plain- 
tiffs He relied on Hughes v. Lord Advo- 
cate. (19631 1 All ER 705; R. v Spurge, 
(19611 2 All ER 688. In our opinion, these 
decisions do not help the respondents in 
this case. It is in evidence of the driver 
and the mechanic, both produced by the 
defendants, that the danger was foresee- 
able. The driver was aware of the 
tendency of the vehicle to skid and to go 
out of control, if the main spring broke. 
The facts of the latter case, relied on by 
Shri Dharmadhikari are not apposite. 

23. Recalling the dicta in Gobald 
Motor Service. AIR 1962 SC 1 (supra) 
it must be said here also that it is evi- 
dent from the picture of the accident that 
the bus must have been driven at a high 
speed. Thus, the defendants are clearly 
liable and the finding reached by the 
trial Court must be set aside. 

24. Adverting now to the question of 
quantum of damages, the Supreme Court 
has restated the principles laid down by 
Viscount Simon in Nance v. British 
Columbia Electric Railway, 1951 AC C01; 
which may be summed ud thus: (1) The 
expectation of the life of the deceased 
has to be estimated having regard to his 
age; bodily health and the possibility of 


premature determination of his life by 
later accidents. (2) Having regard to the 
amounts which the deceased used to 
spend on his dependants during his life- 
time. and having regard to other circums- 
tances. the amount which is required /or 
future provision of the dependants Is to 
be estimated. (3) The estimated annual 
sum must be multiplied by the number 
of years of the estimated span of life of 
the deceased and that must be balanced 
bv any pecuniary advantage which, from 
whatever source, comes to the defendants 
by reason of the death. (4) The burden is 
on the plaintiffs to establish the extent of 
their loss. 


25. In the present case, there is posi- 
tive evidence of Bansilal (PW. 1). who is 
the brother of the deceased He says that 
the deceased was doing hotel business In 
partnership with one Shaligram. The In- 
come of each of them was Rs. 500/- per 
month. There was an argument construct- 
ed on the language used by the witness: 
•DONO KI MASK. AMADANI 500/- THT 
and it was argued for the respondents 
that Rs. 500/- per month was not the in- 
come of each of the partners but of both 
the partners. But this interpretation is 
not correct when the immediately fol- 
lowing sentence is read. The witness says: 
"SAL KA DO DHAI HAZAR RUPAYA 
RAWEL CHAND APANK H1SSE MEN 
SE BACHATA THA” If the income of 
both had been Rs. 6000/- a year, calculat- 
ed at Rs 500/- per month, then the share 
of Rawel Chand would have been only 
Rs 3.000/- annually and he could not 
save Rs. 2.500/- out of it Thus, the cor- 
rect reading of the deposition will be 
that the income of each of them was 
Rs. 500/-. In ordinary parlance the ex- 
pression "DONON KI AMADANI 1000/- 
HA2”. is sometimes used to mean that the 
income of each of them Is Rs. 1.000/-. The 
statement of Bansilal, and the manner In 
which we have read the above statement 
is supported by the evidence of Shaligram 
(P.W. 2). He says that he and Rawel 
Chand were running the New Punjab 
Hotel. The share of each was half. They 
were also carrying on business In bakery 
within the hotel. From the bakery and 
the hotel business, both of them were 
earning Rs. 900/- to Rs. 1,000/- Per month 
Rawel Chand had a good standard of 
living. He used to get between Rs. 500/- 
and Rs. 600/- a month, and from It he 
used to spend about 250 on his child- 
ren and himself, and used to save Rs. 250/- 
per month. They both lived in the same 
house separately. 


26. The age of Rawel Chand was 36 
years at the time of the accident. The 
youngest child Naresh Kumar (appellant 
No. 4) was in the mother’s lap. His age 
was six months at the time of the acci- 
dent, and the age of the eldest daughter 
was about 9 years. In between them Is 
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a boy, whose age was 6 years at that time, 
and a girl whose age at that time was 
4 years. 

27. The plaintiffs are thus two brothers 
and two sisters, their ages being 9 years, 
6 years, 4 years, and 6 months respec- 
tively. In this accident they lost both 
their parents. There is evidence of Bansi- 
lal that Rawel Chand was in a healthy 
state of body and that he would have 
lived at least for 30 to 35 years more In 
our opinion, this was a fair estimate of 
the span of Rawel Chand’s life. But we 
need not go to that extent and it would 
be sufficient to calculate the loss of the 
plaintiff owing to the death of their 
father on the basis that each of them 
would have had the benefit of financial 
support from him till each of them com- 
pleted education and the girls were 
married. Roughly we will put the age at 
22 for this purpose Now, it will be only 
a reasonable and modest estimate that 
having regard to Ws standard of living, 
Rawel Chand would have spent and 
would have continued to spend Rs. 50/— 
per month on each child. Thus, the loss 
to plaintiffs was as follows: 

(1) Plaintiff No. 1 at Rs. 600/- 

per year for 13 years ... Rs. 7,800.00 

(2) Plaintiff No. 2 for 16 years 

at Rs. 600/- per year. ... Rs. 9,600.00 

(3) Plaintiff No. 3 for 18 years 

at Rs. 600/- per year. ... Rs. 10,800.00 

(4) Plaintiff No. 4 for 21 years 

at Rs. 600/- per year. ... Rs. 12,600.00 
Total Rs. 40,800.00 

Calculating this at Rs. 40/- per month 
per child, it comes to Rs. 32,640/-. In this 
mode of calculation, we have ignored that 
the deceased would have spent more on 
the marriages of the children and that 
they would have continued to get some- 
thing from him even after attaining the 
age of 22 years. 

28. In the present appeal, the appel- 
lants have claimed Rs. 24,000/- only. 
Even after taking into consideration the 
fact that by depositing the lump sum 
amount, they would get interest, we are 
of the opinion that the amount claimed 
is. from every angle, reasonable compen- 
sation. 

29. As regards the liability of the In- 
surance Co., since the bus involved in the 
accident was insured against third party 
risks and since both the parents of the 
appellants were travelling in that bus, 
the insurance company, by virtue of 
Section 95(2) (b) (second part), is liable 
to pay Rs. 2.000/- as compensation for 
each of the two passengers. 

30. Shri Dharmadhikari, learned 
counsel for the Transport Co. (respondent 
No. 2). urged that the insurer had charg- 
ed extra premium of Rs. 95/-. This 
appears to be so from the statement of 
the pr emium charged as entered in the 


Policy, but that merely shows that it was 
in respect of limited liability for 33 pas- 
sengers at Rs. 2/8/- per head. But, Shri 
Dharmadhikari could not show either 
from the policy, or from any other evi- 
dence, that by charging this additional 
premium, the liability became unlimi ted 
as provided in Section 95(2)(c). 

31. The appeal is allowed. The judg- 
ment and decree passed by the trial 
Court are set aside. Instead, a decree for 
Rs. 24,000/- and costs in both the Courts 
shall be passed in favour of the appel- 
lants against Jogendrapat, the driver, and 
M/s. Patnv Transport Ltd., the owner of 
the vehicle, (respondents 1 and 2 respec- 
tively) jointly and severally. The Insu- 
rance Co., (respondent No. 3) shall be 
liable jointly and severally to the extent 
of Rs. 4,000/- out of the decretal amount. 

Order accordingly. 
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Rao Bhupendra Singh, Appellant v. 
Smt. Gopal K unwar Umath and another. 
Respondents. 

First Appeal No. 17 of 1961, D /- 12-9- 
1969, against order of Hnd AddL Disk J., 
Bhopal, D/- 1-11-1960. 

(A) Tenancy Laws — Bhopal Aboli- 
tion of Jagirs and Land Reforms Act (10 
of 1953), S. 39(1) and (2) — Bar to juris- 
diction of Civil Courts — Bar does not 
apply to orders which are null. 

Sub-section (1) of S. 39 bars the juris- 
diction of Civil and Revenue Courts "to 
settle, decide or deal with any question” 
which is by or under the Act "required 
to be settled, decided or dealt with by 
the State Government, etc.” This sub- 
section has the effect of creating exclu- 
sive jurisdiction in the State Government 
and other authorities, including the Jagir 
Commissioner, on matters which under 
the Act are to be settled, decided and 
dealt with by them. Even after such 
matter is so settled, decided or dealt with, 
the final order passed by the authorities 
under the Act remains immune from 
attack in any Court as provided in the 
second sub-section of Section 39. How- 
ever the second sub-section which pre- 
vents the calling in question in any Court, 
of an "order of the State Government etc. 
under this Act” will have no application 
if the order that is called in question, is 
really not an order under the Act but a 
nullity. In other words, if a purported 
order is no order at all, the immunity 
conferred by sub-section (2) will not 
protect such an order from being chal- 
lenged in a Civil Court. The question 
whether an order of the State Govem- 
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merit, Tahsildar etc. is a nullity is also 
not one which is required to be settled, 
decided or dealt with, by these authorities 
under the Act and therefore, the bar of 
sub-section (1) will not prevent such a 
question being tried by a Civil Court. 
{Cases when orders become nullity enu- 
merates in Para 5.) (Paras 4 and 5) 

(B) Tenancy Lavra • — Bhopal Aboli- 
tion of Jagirs and Land Reforms Act (10 
of 1953), S. 10 — Expression "entitled to 
receive maintenance allowance” — For 
claim under section person peed not he 
receiving cash from income of Jagir — • 
Person in possession of certain village In 
lieu thereof can maintain suit. 

Section 10 is not limited to those per- 
sons who were receiving maintena n ce 
allowance in cash from the Jagirdar. The 
section speaks of persons "entitled to 
receive a maintenance allowance out of 
the income of any Jagir" and not of per- 
sons receiving such allowance in cash out 
of the income. It has, therefore, to be 
held that Section 10 of the Act is not 
limited to persons who were paid main- 
tenance allowance in cash from the In- 
come of the Jagir but also applies to a 
person who was entitled to mainte nan ce 
allowance from the Income of the Jagir, 
but instead of being paid in cash was 
granted or put in possession of jagir 
village or villages for realising the main- 
tenance allowance out of the income of 
the same. (Para 7) 

(O Tenancy Laws — Bhopal Aboli- 
tion of Jagirs and Land Reforms Act (10 
of 1953), S. 10 and R. 21 framed under 
Act — Fixation of maintenance by Jagir 
Commissioner — Matters to be consider- 
ed — Allegation that certain matters not 
taken into consideration — Specific plea 
in written statement necessary. 

The Abolition Act and the Rules no- 
where provide that the Jagir Commis- 
sioner must mention in his order all the 
matters that he takes into consideration 
in fixing maintenance. Out of the matters 
specified in Section 10 and Rule 21, it is 
possible that in a particular case some 
of the matters may have little bearing 
and may not be even stressed by the 
parties some may be non-existent or not 
ascertainable and the Jagir Commissioner 
may not find it necessary or useful to 
mention those matters in his order in 
that case. From the bare omission to say 
something on each and every matter 
specified in Section 10 or Rule 21 it can- 
not be said that the Jagir Commissioner 
did not take into consideration the mat- 
ters not referred to by him In the order. 
Therefore a specific plea In the written 
statement particularising the matters 
which according to him. though having 
an important bearing in hfa case, were 
not taken into consideration by the autho- 
rity was necessary and in the absence of 


such a plea it was not open for Mm to 
urge that the matters were not taken into 
account. (Para 9) 

(D) Evidence Act (1872), S. 90 — Per- 
son claiming to be Guzaredar claiming 
maintenance allowance under S. 10 Bho- 
pal Abolition of Jagirs and Land Reforms 
Act — Guzaredar claiming to be in pos- 
session of certain village *n lieu of main- 
tenance till date of conversion of jagir 
into Mansab — Documents produced by 
plaintiff thirty years old and produced 
from proper custody — Defendant _ not 
entering into witness box and not giving 
any evidence. — Held, that the evidence 
of the plaintiff coupled with the docu- 
ment raising presumption under S. 90 
was sufficient to prove that he was a 
Guzaredar and was in possession of the 
village in lien of maintenance. 


(Para 8) 

(E) Limitation Act (1908), Arts, 120 
and 131 — Relative scope of Articles. 
AIR 1914 Mad 377 (FB), Diss. 

It is well settled that strict grammatical 
construction of the words is the only safe 
guide in interpreting the Limitation Act 
Article 131 provides twelve years as the 
period of limitation for a suit "to establish 
a periodically recurring light" and this 
period is to be counted from the date 
"when the plaintiff is first refused the 
enjoyment of the right". On a plain 
grammatical construction the Article is 
restricted to suits "to establish a periodi- 
cally recurring right” and does pot em- 
brace a suit for recovery of arrears due 
under that right The words of Article 131 
cannot be extended to cover a relief 
claiming recovery of arrears that may 
have fallen due under a periodically re- 
curring right Even if the came two 
reliefs, one for establishing the right and 
the other for recovery of the arrears, are 
combined together, Article 131 will apply 
only in the. first pjlZsi ‘zsazteh tfb/Gi 
appropriate Article or Article 120 will 
apply to the relief for recovery of arrears. 
Case law discussed. AIR 1914 Mad 377 
(FB). Diss. (Para 11) 

(F) Limitation Act (1908), Art 62 — 
Bhopal Abolition of Jagirs and Land Re- 
forms Act (10 of 1953), S. 10 — - Suit for 
arrears of maintenance by Guzaredar — 
Art 62 *s applicable. 

The test for application of Article 62 
Is not whether the defendant intended to 
receive the money for the plaintiff’s use. 
If the money is received by the defen- 
dant in such circumstances that from the 
very moment of receipt the plaintiff has 
a right to claim it, it is money had and 
received for the plaintiff’s use though 
actually not received with that Intention. 
AIR 1965 S.C. 1773, FolL (Para 11) 
, Thus, the amount of maintenance fixed 
by the Jagir Commissioner in favour of 
the plaintiff under Section 10 of the 
Bhopal Abolition of Jagirs and T -and Re- 
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Sorms Act is payable under the terms of 
that section out of the Mansab payable 
to the defendant. The defendant thus, 
from the very moment of receipt of 
Mansab, is trader a legal obligation to 
pay the amount of maintenance fixed 
under Section 10 to the plaintiff and that 
part of the money received as Mansab 
by the defendant can be said to be 
received by him for the plaintiff’s use. 

(Para 111 
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C. P. Sen, for Appellant: P. S. Khir- 
wadkar, for Respondents. 

SINGH, J.: — This appeal arises out of 
a suit which was filed by the plaintiff- 
respondent Thakur Bharatsingh for re- 
covery of Rs. 13,472.50 paise against the 
defendant-appellant. Bharatsingh died 
during the pendency of the appeal and 
his legal representatives have been sub- 
stituted in his place. The suit was based 
on the facts that the plaintiff was a 
Guzaredar of the defendant who held a 
jagir known as Mangalgarh jagir. The 
plaintiff was in possession and enjoyment 
of income of a part of the village Ankia 
of the jagir in lieu of Guzara until the 
abolition of the jagir. In order to induce 
the Jagirdars to voluntarily surrender 
their jagirs, the Government of the erst- 
while State of BhopaL where the jagir 
was situated, offered to pay Mansab or 
cash annuity to a Jagirdar in the event 
of his voluntarily surrendering the jagir 
and applying for conversion of the same 
into Mansab. The defendant took advan- 
tage of this offer and surrendered his 
jagir to the State. By an order of the 
State Government dated 12th August, 

1953 he was granted Mansab or cash 
annuity of Rs. 21,507/11/- per year pay- 
able in two equal six monthly instalments 
during his life. The plaintiff being a 
Guzaredar of the jagir. became entitled 
to receive out of the Mansab payable to 
the Jagirdar such amount for mainten- 
ance as may be fixed by the Jagir Com- 
missioner under Section 10 read with 
Section 45-A of the Bhopal Abolition of 
Jagirs and Land Reforms Act, 1953. On 
an application made by the plaintiff, the 
Jagir Commissioner by his order dated 
8th March, 1954 fixed the maintenance 
allowance payable under Section 10 at 
Rs. 2,129/8 /- per year in two equal six 
monthly instalments out of the Mansab 
received by the defendant from the State. 
In spite of this order, the defendant did 
not pay the maintenance allowance, al- 
though he had received from 1st Aprib 

1954 upto the date of the suit eleven six 
monthly instalments of his Mansab. The 
plaintiff, therefore, claimed that he be 
granted a decree for recovery of the 
arrears of maintenance allowance amount- 
ing to Rs. 13,472.50 paise. The defendant 
in answer to the suit denied that the 
plaintiff was a Guzaredar. He also con- 
tended that the order of the Jagir Com- 
missioner fixing the maintenance allow- 
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ante was -without jurisdiction. was not 
based on any law, had no legal force and 
was a nullity. A further plea was raised 
that the suit was barred bV limitation. 
The Second Additional District Judge, 
Bhopal, who tried the suit, held on all the 
points in favour of the plaintiff and 
decreed the entire suit. Aggrieved from 
that decree the defendant has come up 
in appeal to this Court 
2. The first contention of the learned 
counsel for the appellant is that the order 
of the Jagir Commissioner was a nullity 
and no suit could be based on It The 
learned counsel points out three infirmi- 
ties in the order of the Jagir Commis- 
sioner In support of this contention. It 
is first submitted that on a true construc- 
tion, Section 10 of the Act _ applies only 
to persons who were receiving mainten- 
ance allowance in cash from the income 
of the Jagirs and the Jagir Commissioner 
misconstrued the section and applied it 
to the plaintift who on his own admission 
was not receiving any maintenance allow- 
ance In cash but was in possession of a 
Jagir village for purposes of his mainten- 
ance. The second defect pointed out is 
that the plaintiff was not in fact a Guzare- 
dar or a person entitled to receive main- 
tenance allowance In cash or otherwise 
under any law. rule or custom and the 
Jagir Commissioner wrongly found this 
fact in favour of the plaintift Lastly it is 
said that the Jagir Commissioner did not 
take into consideration the various mat- 
ters mentioned In clauses (it to (iv) of 
Section 10 and clauses fa) to fg) of 
Rule 21(1). which he was bound to take 
into consideration before fixing the main- 
tenance allowance. According to the 
learned Counsel, by reason of these three 
Infirmities the order of the Jagir Com- 
missioner though purporting to be under 
Section 10 was in reality not an order 
under that Section and was a nullity. 
The learned counsel for (he respondents 
fn answer submits that the order of the 
Jagir Commissioner was immune from 
challenge in the Civil Court and he relies 
for tins submission on Section 30 of the 
Act He also disputes the existence of the 
infirmities pointed out by the learned 
counsel for/the appellant In the order. 

3. To .Appreciate the rival contentions, 
it is necessary first to advert to the rele- 
vant provisions of the Bhopal Abolition 
of Jagirs and Land Reforms Act 1953. 
The Act as originally enacted did not 
apply to Jagirs converted into Mansab. 
By Bhopal Act No. 11 of 1954. Sec. 4 5- A 
was inserted in the Act had the effect of 
applying certain provisions of the Act 
with necessary modifications to Jagirdars 
whose Jagir lands ^ were converted Into 
Mansab. Section 10 which provides for 
fixation of maintenance parable out of 
Mansab to a person who was entitled to 
receive maintenance allowance from the 
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income of the Jagir and which Is the 
main section under consideration in this 
case, reads as follows: 

"Section 10. Amount of Maintenance, 
— Any person who. under any law. rules 
or any custom having the force of law, 
is entitled to receive a maintenance allow- 
ance out of the income of any Jagir. shall 
be entitled to receive, out of the Mansab 
payable to the Jagirdar, such amount for 
maintenance annually, as the Jagir Com- 
missioner may fix after taking into consi- 
deration — 

(i) the amount of maintenance allow- 
ance which that person used to 
receive from the jagirdar before 
the date of conversion Into Man- 
sab; 

(II) The net Income of the jagirdar 
from the Jagir at the time of fix- 
ing the said maintenance allow- 
ance; 

(iii) the net amount o! Mansab payable 
to the jagirdar, and 

(iv) such other matters as may be pre- 
scribed.” 

(N.B. The section is quoted as amend- 
ed by Section 45-A.) 

Section 11. which follows Section 10, 
makes provision for payment to a co- 
sharer a share out of Mansab payable to 
a jagirdar in proportion to the share that 
the co-sharer was receiving from the 
jagir Income before 1(3 conversion Into 
Mansab Provision for allotment of Khud- 
Kasht land finds place In Chapter IV. 
Sections 19 to 22 In this Chapter deal 
with allotment of Khud-Kashf land for 
personal cultivation of the jagirdar. Sec- 
tion 23. which Is also fn this Chapter, 
deals with Khud-Kasht land granted by 
a jagirdar to a person In lieu of mainten- 
ance and such land if in personal cultiva- 
tion of such person is to be allotted to 
him. The section reads as follows; 

"Section 23. Khud-Kasht allotted In 
lieu of maintenance allowance.- — Any 
khud-kasht land granted by a jagirdar 
to a person in lieu of maintenance allow- 
ance payable from the jagir lands which 
1s under the personal cultivation of such 
person on the -date Immediately preceding 
the date of conversion Into Mansab, shall 
be deemed to be settled on such person 
as an occupant on payment of land reve- 
nue at the village rate.” 

(N.B. The section is quoted as amend- 
ed by Section 45-A.) 

Chapter V of the Act deals with mis- 
cellaneous matters. Sections 25 to 27 pro- 
wde for appeals, but an order of the Jagir 
Commissioner under Section 10 i3 not 
made appealable. Section 29 confers upon 
the officers, holding inquiries under the 
Act. powers of a Civil Court under the 
Code of Civfi Procedure. IQ0S relating to 
(a) proof of facts by affidavits; (b) en- 
forcing attendance of any person and his 
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examination on oath; (c) production of 
documents: and (d) issuing of commis- 
sions. As laid down in Section 43, the 
Jagir Commissioner and other officers 
holding an inquiry under the Act are 
required to follow, as far as may be. the 
procedure applicable to proceedings under 
the Bhopal State Land Revenue Act, 1932 
and have the same powers in relation to 
proceedings before them which a Reve- 
nue Officer has in relation to original pro- 
ceedings under the said Act. Bar of juris- 
diction of Civil Courts is enacted in Sec- 
tion 39, which is as unden 

"Section 39. Bar of Jurisdiction of 
Civil Courts. — 

(1) Save as otherwise provided in this 
Act no Civil or Revenue Court shall have 
jurisdictions to settle, decide, or deal with 
any question which is. by or under this 
Act, required to be settled, decided or 
dealt with by the State Government, the 
Tahsildar, the Collector, the Jagir Com- 
missioner or the Revenue Commissioner. 

(2) Except as otherwise provided in this 
Act, no order of the State Government 
a Tahsildar, a Collector, the Jagir Com- 
missioner or the Revenue Commissioner 
under this Act shall be called in question 
in any Court.” 

Under the powers conferred by Sec- 
tion 46 and other sections, the State Gov- 
ernment has framed Rules known as the 
Bhopal Abolition of Jagirs and Land Re- 
forms Rules, 1953. Rule 21 of these rules 
is relatable to Section 10 of the Act and 
reads as follows: 

"21. (1) The Jagir Commissioner in 

fixing the amount of maintenance under 
Section 10 of the Act shall, in addition to 
the matters specified in that section, also 
take into consideration the following mat- 
ters. namely: — 

(a) the relationship of the person claim- 
ing maintenance allowance, to the 
Jagirdars; 

(bf the terms and conditions, if any, 
mentioned in the Sanad or Iqrar- 
nama about the maintenance allow- 
ance payable to any person; 

(c) any orders of the Ruler or the 
Government or a Court of law re- 
garding the payment of mainten- 
ance allowance out of the income 
of the Jagirdar: 

(d) the prevailing prices of essential 
commodities as defined in Cl. 3(1) 
of the Bhopal Essential Supplies 
Temporary Powers Act of 1946; 

(e) the income of the Jagirdar from 
Khudkasht and other sources; 

(f) area of land in and out of the Jagir 
held by the person claiming main- 
tenance allowance: and 

(g) the minimum requirements of the 
person entitled to a maintenance 
allowance out of the income of the 
; jagir concerned and the minimum 


requirements of the Jagirdar and 
the members of his family. 

(2) The amount of maintenance allow- 
ance shall be payable out of the instal- 
ments of compensation payable to the 
Jagirdar for such period only as the pay- 
ment of instalments of compensation con- 
tinues. Ordinarily the amount of main- 
tenance allowance payable to a person 
fixed under this rule will bear the same 
proportion to the annual instalment pay- 
able to the Jagirdar, as the amount of 
maintenance allowance which that person 
used to receive from the Jagirdar before 
the date of resumption, bears to the 
Sanadi income of the jagir.” 

4. Sub-section (1) of Section 39 of the 
Act which has been extracted above bars 
the jurisdiction of Civil and Revenue 
Courts "to settle, decide or deal with any 
question” which is by or under the Act 
"required to be settled, decided or dealt 
with by the State Government, the Tah- 
sildar, the Collector, the Jagir Commis- 
sioner or the Revenue Commissioner”. 
This sub-section has the effect of creating 
exclusive jurisdiction in the State Gov- 
ernment and other authorities, including 
the Jagir Commissioner, on matters 
which under the Act are to be settled, 
decided and dealt with by them Even 
after such matter Is so settled, decided or 
dealt with, the final order passed by the 
authorities under the Act remains im- 
mune from attack in any Court as provid- 
ed in the second sub-section of Section 39. 
The language employed in Section 39 is 
thus apparently quite comprehensive. But 
statutory provisions like Section 39 of 
the Act, which oust the jurisdiction of 
the ordinary Courts in spite of their ap- 
parent wide language, have certain in- 
herent limitations. Thus the second sub- 
section which prevents the calling in 
question in any Court of an "order of the 
State Government etc. under this Act” 
will have no application if the order that 
is called in question, is really not an 
order under the Act but a nullity. In 
other words, if a purported order is no 
order at all. the immunity conferred by 
sub-section (2) will not protect such an 
order from being challenged in a Civil 
Court. The question whether an order of 
the State Government, Tahsildar etc. is 
a nullity is also not one which is reauired 
to be settled, decided or dealt with by 
these authorities under the Act and 
therefore, the bar of sub-section (1) will 
not prevent such a question being tried 
by a Civil Court. The learned counsel for 
the appellant is, therefore, right in con- 
tending that the Civil Court can examine 
the auestion whether the order of the 
Jagir Commissioner passed on 8th March, 
1954 fixing the maintenance allowance of 
the plaintiff is a nullity or not. 

5. Before proceeding to examine the 
three grounds on which the said order Is 
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challenged, it is necessary to consider the 
circumstances when, an order passed by 
a trib unal or authority of limited juris- 
diction can be held to be a nullity. It is 
settled law that an order made without 
jurisdiction is a nullity; Kiran Singh v. 
Chaman Paswan, AIR 1954 SC 340 at , 
p. 342. Difficulty, however, arises m 
applying this rule as the concept of "juris- 
diction” which means "authority to 
decide” Smith. Judicial Review of Ad- 
ministrative Action, 2nd Edition, p. 96; 
Ujjam Bai v. State of U.P., AIR 1962 SC 
1621 at p. 1629, has been changing from 
time to time and the word jurisdiction is 
used in more senses than one. According 
to the original or "pure" theory of juris- 
diction, after a tribunal has properly 
commenced an inquiry, it does not com- 
mit any error of jurisdiction by arriving 
at wrong conclusions of law or fact, for 
authority to inquire into a question of 
law or fact includes an authority to 
decide it rightly as well as wrongly; 
(Malkarajun v. Narhari, (1901) ILR 25 
Bom 337 at p. 347 (PC)). According to 
this "pure” theory, jurisdiction of a tri- 
bunal is determinable "at the commence- 
ment, not at the conclusion of the in- 
quiry”; (Smith, Judicial Review of Ad- 
ministrative Action 2nd Edition; p. 97, 
R. v. Bolton, (1841) 1 Q.B. 66 at p. 74; 
AIR 1962 SC 1621 (supra) ). 

Defects of jurisdiction In this restricted 
sense i.e., limited to the stage of com- 
mencement of proceedings may arise 
when (a) authority is assumed under an 
ultra vires statute: (b) the tribunal Is not 
properly constituted or is disqualified to 
act; (c) the subject matter or the parties 
are such over which the tribunal has no 
authority to inquire; and (d) there Is 
want of essential preliminaries prescribed 
by the law for commencement of the 
inquiry. As already stated, according to 
the "pure” theory of jurisdiction con- 
cisions of law or fact, when inquiry is 
properly commenced by a tribunal, are 
conclusive. This theory which was in 
vogue in the 19th Century in England 
was later abandoned as it had the effect 
of reducing jurisdictional control of the 
Inferior tribunals to vanishing point and 
making the tribunals Judges of their own 
jurisdiction giving them authority to 
usurp powers not intended to be confer- 
red by the _ Legislature; (See Wade, 
Anglo American Administrative Law 
(1966) 82 Law Quarterly Review 226. 
p. 232). The Courts, therefore, devised 
the formula of making a distinction be- 
tween jurisdictional questions of fact or 
law and questions of fact or law which 
are not jurisdictionaL If a question of 
fact or law is of the former category, the 
tribunal, though having authority to in- 
quire into that question, cannot decide 
it conclusively and a wrong determination 
of such a question results in m aking Its 
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final derision in excess of jurisdiction. 
But if a question is of the latter category 
Le., non-jurisdictional. the tribunal Is 
free to err in that area. The principle be- 
hind this theory, which may be called as 
the "modified theory of jurisdiction”, was 
well expressed by Farwell, L.J.: 

"It is a contradiction in terms to create 
a tribunal with limited jurisdiction and 
unlimited power to determine such limit 
at its own will and pleasure — such a tri- 
bunal would be autocratic not limited ■ — 
and it is immaterial whether the deci- 
sion of the inferior tribunal on the ques- 
tion of the existence or non-existence of 
its own jurisdiction is founded on law or 
fact.” (R. v. Shoreditch Assessment Com- 
mittee, (1910) 2 KB 859 at p. 880). 

The defect of this theory is that there Is 
no dear cut test for distinguishing between 
errors within jurisdiction and errors go- 
ing to (root of?) jurisdiction. Difficulty 
in this respect is further created by tn 
recognition that the legislature mu, 
create a tribunal which is given jurisdic- 
tion to decide conclusively even the so- 
called jurisdictional facts and if that be 
the case, there ceases to be any distinc- 
tion between jurisdictional and non- 
jurisdictional facts, for the tribunal is 
competent to decide both condusively 
and all the facts become non-jurisdic- 
tional; (see the oft quoted passage of 
Lord Esher. M. R. in Queen v. Commis- 
sioner for Spedal Purposes. (1888) 21 
Q.B.D. 313 at p. 319). 

All that can be said is that for distin- 
guishing jurisdictional from non-jurisdic- 
tional questions, the true construction of 
the relevant Act is the only safe guide. 
Because of these difficulties it is not 
surprising that this theory has been at 
times forcefully critidsed; [See "Gordon, 
The Relation of tacts to Jurisdiction 
(1929) 43 Law Quarterly Review 459; 
'Die observance of Law as a condition of 
aurisaiciibn (T03IJ 47 Law Quarterly Re- 
view 386, 557; Jurisdictional Fact: An 
answer, (1966) 82 Law Quarterly Review 
515 J. In spite of its defects, the theory is 
still having its sway in England but its 
existence and development have been 
justified not on the ground that it is 
logically consistent but on the ground 
that due to its "unpredictability” Jn appli- 
cation it has "the merit of preserving a 
flexible control, by which the Court can 
give a sharp check to what it may think 
a usurpation of power; the most Import- 
ant thing of all is that legal control of 
Power should be preserved”; (H.W.R. 
V/ade. Anglo American Administrative 
Law, (1966) 82 Law Quarterly Review 
226, p. 232.) "Functus offido” in America 
and relegated in that country to the status 
of "a spare wheel” (ibid p. 237), the 
theory has been accepted in India and 
has taken strong roots; AIR 1962 SC 1621 
at pp. 1629, 1630; Desika Charyulu v. 
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4. The facts are not in dispute. The 
petitioner was appointed as a Commissioned 
Officer by the President on 18-2-1967. and 
was a temporary Commissioned Officer, The 
Army Act 1950, is applicable to the persons 
mentioned in Section 2 of the Act Section 2 
(1) (a) states that Officers, Junior Commis- 
sioned Officers and Warrant Officers of the 
Regular Army are persons subject to the 
Act. An “Officer” is defined under Section 3 
(xviii) as meaning 'a person Commissioned, 
Gazetted or in pay as an officer in the Regu- 
lar Army’ and includes persons enumerated 
in clauses (a) to ( f) in the definition. Sec- 
tion 10 provides that the President is the 
authority to grant a Commission to an Offi- 
cer. It cannot be disputed that the peti- 
tioner is an Officer within the definition 
as he is a person Commissioned and Gazetted 
as an Officer in the Regular Army. Section 18 
of the Act provides that every person sub- 
ject to the Army Act, shall hold office during 
the pleasure of the President. Section 19 
specifies that subject to the provisions of 
the Act and Rules and Regulations made 
thereunder, the Central Government may 
dismiss, or remove from the service, any 
person subject to this Act. Section 20 pres- 
cribes a procedure by which a person could 
he dismissed, removed or reduced in rank. 
The Chief of the Army Staff, may dismiss or 
remove from service any person other than 
an Officer. Section 191 enables the Central 
Government to make rules for the removal, 
retirement, release or discharge from service 
of persons subject to this Act. For persons 
who are subject to this Act, the termination 
of service will be according to the provi- 
sions of the Army Act and the Rules and 
Regulations framed thereunder. The Act 
does not specifically provide for the dismissal 
or removal or reduction of Officers and, 
therefore such dismissal or removal can only 
be by the Rules framed or Regulations made 
under the Act. The rule-making power is 
under Section 191 (1) (a). 

5. Rule 15 of the Army Rules, 1954, 
prescribes the procedure for termination of 
service by the Central Government on 
grounds other than misconduct. The rule 
provides : 

“(1) When the Commander-in-Chief is 
satisfied that an officer is unfit to be retained 
in the service due to inefficiency, or physical 
disability, the officer — 

fa) shall be so informed, 

(b) shall be furnished with the particulars 
of all matters adverse to him, and 

(c) shall be called upon to urge any rea- 
soas he may wish to put forward in favour 
of his retention in the service. 

(2) In the event of the explanation being 
considered by the Commander-in-Chief un- 
satisfactory, the matter shall be submitted to 
the Central Government for orders, together 
with tire Officer’s explanation and the recom- 
mendation of the Commander-in-Chief as to 
whether the Officer should be — 

(a) called upon to retire ; or 
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fb) called upon to resign. 

. (3) The Central Government after consider- 
ing the reports, the explanations, if any, of 
the Officer and the recommendation of the 
Commander-in-Chief, may call upon the Offi- 
cer to retire or resign, and on his refusing 
to do so, when called upon, may take action 
to have him gazetted out of the service on 
pension or gratuity, if any, admissible to 

Rule 15, thus contemplates the Officer being 
informed by the Commander-in-Chief (now 
the Chief of the Army Staff) along with the 
particulars of all matters adverse to him, viz., 
to afford an opportunity to the Officer to 
urge the reasons in favour of his retention in 
service. After considering the explanation, 
the Chief of the Army Staff is required to 
submit a report to the Central Government 
and the Central Government after consider- 
ing all the materials before them should take 
a decision. It is not in dispute in this case 
that this procedure was not adopted. 

6. The plea of the Central Government 
is that the petitioner is not an officer con- 
templated under the Army Act, 1950. In 
any event it was submitted that the privilege 
available under the Army Act is only to the 
permanent Commissioned Officers and not to 
temporary Commissioned Officers. The plea 
on behalf of the Central Government is that 
the petitioner- was appointed under Army 
Instructions and was liable to be removed 
under paragraph 12 of Army Instructions 
No. 231. 

7. A reading of the Sections cited makes 
it clear that a temporary Commissioned Offi- 
cer comes within the definition of Section 3 
(xviii) of the Act. The Act does not main- 
tain any distinction between a permanent 
Officer and a temporary Officer. It would 
have been open to the Central Government 
to have framed rules under Section 19 
providing for the mode of dismissal or re- 
moval or a temporary Commissioned Officer. 
It has also been admitted that no regulations 
have been framed for dismissal or removal 
of a temporary Commissioned Officer. The 
contention of the learned counsel for the 
Central Government is that the Act is not 
applicable to a temporary Commissioned offi- 
cer. This contention cannot be accepted for 
it will lead to very dangerous results. On 
a plain reading of Section 3 (xviii), all Offi- 
cers who have been Commissioned, whether 
temporary or permanent, will be subject to 
the provisions of this Act. If the construc- 
tion sought to be placed by the learned 
counsel for the Central Government is ac- 
cepted, it would mean that temporary Com- 
missioned Officers would not be governed by 
the Army Act and would not be subject to 
the discipline under the Army Act. This 
situation was considered by a Bench of this 
Court in Chatterjee v. Sub-Area Commander, 
Head-quarters, Madras, ILR (1952) Mad 
153 = (AIR 1951 Mad 777). The Court 
was dealing with the case of a Short Service 
Commissioned Officer. The Court held that 
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a Short Service Commissioned Officer as 
soon as he takes up the Commission will 
become subject to the provisions of the Army 
Act by virtue of Section 2 (2) and he will 
remain so subject until he is duly discharg- 
ed. Repelling the contention that the Officer 
in that case occupied the position of a Re- 
serve Officer ana not subject to any Rules 
and Regulations, the Court observed: 

“Any other decision will result in a 
piquant situation; for example, if a temporary 
Commissioned Officer, the moment the term 
of bis service expires, runs away with a equip- 
ment that is given to him, according to the 
petitioner, he cannot be subject to the Mili- 
tary law and discipline and cannot be arrest- 
ed and produced before a Court Martial but 
die Military authorities should avail them- 
selves of the ordinary remedies before the 
criminal Courts of the land. We need only 
refer to the situation so created to show the 
untenabvbty of the contention." 

These observations are applicable to the 
case of a temporary Commissioned Officer, 
lie cannot say he is not subject to the 
(Army discipline. Therefore, the contention 
that a temporary Commissioned Officer is 
'not a person subject to the Act will have to 
be negatived. If a temporary Commission- 
led Officer is subject to the provisions of the 
[Army Act, be can only be dismissed or r&- 
tmoved under the provisions of the Act, the 
Rules or Regulations. As already pointed 
out, the Act does not provide for the proce- 
dure for such removal. The procedure 
provided under Rule 15 which relates to the 
dismissal and removal bad not been follow- 
ed. It is also admitted that there are no 
Regulations regarding the procedure for dis- 
missal or removal of a temporary Commis- 
sioned Officer. The Central Government 
only relies on paragraph 12 of the Army 
Instructions. Under Section 19 of the Army 
Act, the procedure to be followed is accord- 
ing to the provisions of the Act, the Rules 
and the Regulations, under the Act. There- 
fore the petitioner cannot be removed by 
following Army Instructions. Army Instruc- 
tions are in the nature of administrative 
directions and they cannot have the efFect 
of modifying the statutory right of the peti- 
tioner. The Central Government, if they 
wanted to treat the temporary Commissioned 
Officers on a different footing, ought to have 
framed appropriate Rules or Regulations. 
That has not been done. 

8. Mr. Govindaraj. the learned counsel 
for the petitioner, submitted that the Army 
Instructions paragraph 12 only provided that 
the Commission of a probationary Officer can 
be terminated at any time during and after 
the probation period, hut it had not pres- 
cribed a procedure and therefore the proce- 
dure under the Act and the Rules should 
be followed. On behalf of the Central 
Government it was submitted that under the 
Regulations, the Commission of an Officer 
during the probationary period could be ter- 
minated without observing any for m a l i tie s. 


I do not think it is necessary to go into this 
question as I am of the view that the peti- 
tioner cannot be removed by following the 
Army Instructions. It is contrary to the 
rights secured to the petitioner under the 
Army Act 

9. In the result the petition is allowed 
and the impugned order set aside. I do not 
express any opinion about the competency 
or otherwise ox the Officer to continue as a 
Commissioned Officer. The Defence Depart- 
ment will be at liberty to commence fresh 
proceedings if they so desire. The petition 
is allowed with costs. Counsels fee Rs. 250. 

Petition allowed. 


AIR 1970 MADRAS 178 (V 57 C 4SJ 
special bench 
M. ANANTANARAYANAN, C. 
RAMAKRISHNAN AND NATESAN, JJ. 

A. B. Manual, Petitioner v, Mrs. Libiaa 
Margaret Manual and another. Respon- 
dents. 

M. C. No. 1 of 1967, D/-11-2-1989. 

Divorce Act (1869), Sections 7 and 10 
— Proceeding under Act — Nature of — 
Petition by husband — Wife remaining cz 
parte — Court cannot act on uncorroborat- 
ed evidence of petitioner. 

The proceeding under the Act Is not a 
mere civil proceeding, where an adjudica- 
tion of rights as between two parties alone 
is involved; this is a proceeding relating to 
the status of matrimony, ana it involves 
the interests of society, as well as the 
interests of the concerned individuals. For 
that reason, the Court roust never act in a 
purely formal sense, in such proceedings, 
and the Ending that the Court is satisfied 
that there is no collusion between the par- 
ties should not also be a mere mechanical 
inference or conclusion. Thus in all such, 
cases, the mere fact that the respondents 
did not care to contest the proceeding and 
remained ex parte, is no justification for 
the Court to treat the proceeding as purely 
formal and to act upon the evidence of the 
plaintiff or petitioner, (husband in this case) 
uncorroborated, as though it were evidence 
Given by the plaintiff in a civil proceeding 
in which the defendant had remained ex 
parte. (Para 4 ) 

It is true that, under the Evidence Act; 
no particular quantum of evidence is legally 
required for proof of a fact, and the Court 
can accept and act upon uncorroborated 
evidence of a witness. Under Section 7 of 
the Act the practice of Courts, in such 
matters, has been approximated to the prac- 
tice at the Matrimonial and Divorce Courts 
in the United Kingdom, as far as practic- 
able. Thus the evidence of the husband 
should be corroborated by some other evi- 
dence, if this is at all feasible, or at least; 
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by the circumstantial evidence o£ surround- 
ing probabilities. (Para 3) 

G. Krishnan and K. Sampath, for Peti- 
tioner; V, T. Gopalan and M. S. Krishnama- 
chari, for Respondents. 

M. ANANTANARAYANAN C. J. : This 
is a case referred under Sec. 10 and Sec. 17 
of the Indian Divorce Act, IV of 1869, by 
the learned District Judge of South Arcot, 
for confirmation of the decree nisi dissolv- 
ing the marriage. The facts are simple. 
The petitioner and the first respondent 
were married, according to the rites of the 
Christian religion, on 8th August 1951, at 
the Royapettah Purification Church, Madras. 
They lived together as husband and wife 
from 1951 till 30th September 1964. The 
petitioner had taken up employment in the 
Neiveli Lignite Corporation and, they were 
living together at that place. According 
to the sworn testimony of the petitioner 
(P. W. 1) on 30th September 1964, his 
wife informed him that she was no longer 
willing to live with him in matrimony, and, 
she left his house and deserted him. There- 
after, according to the petitioner, the first 
respondent and the second respondent were 
openly living together as husband and wife 
in a village near Neiveli. In his evidence, 
the petitioner gives the actual address, viz., 
15/1 Gangaikondan colony. 

2. The respondents were ex parte, and 
did not contest the application at any stage, 
in spite of summonses taken out' several 
times, and publication in a daily news- 
paper of Madras. The learned District 
Judge accepted the evidence of P. W. 1, as 

g oving the fact of adultery between the 
st respondent and the second respondent, 
recorded a finding that there was no col- 
lusion between the parties, and granted the 
decree dissolving the marriage subject to 
our confirmation. 

3. We have been exercised by the fact 
that the evidence of the petitioner (P. W. 1) 
stands alone, and uncorroborated. It is 
true that, under the Indian Evidence Act, 
no particular quantum of evidence is legal- 
ly required for proof of a fact, and the 
Court can accept and act upon uncorrobo- 
rated evidence of a witness, Under Sec. 7 
of Act IV of 1869, the practice of our 
Courts, in such matters, has been approxi- 
mated to the practice of the Matrimonial 
and Divorce Courts in the United Kingdom, 
as far as practicable. There are autho- 
rities to the effect that the evidence of the 
husband should be corroborated by some 
other evidence, if this is at all feasible, or 
at least, by the circumstantial evidence of 
surrounding probabilities. 

4. In the • present case, the evidence of 
the husband is not corroborated by that of 
any other witness, but, it is noteworthy 
that the husband has given explicit informa- 
tion about the particular address at which 
the two respondents are jointly living 
together, in adultery, after the first respon- 
dent had deserted the petitioner. That 


direct evidence is corroborated by the cir- 
cumstantial evidence of the returns on the 
summonses, available in the record. We 
have scrutinised this aspect, and we find 
one return made by the second respondent 
and signed by him, in which he explicitly 
states that the first respondent was, at the 
time' of the service of the summons, stay- 
ing with her mother elsewhere, and that 
she had earlier left him (second respon- 
dent). This relates to the address of the 
second respondent,' as given by the peti- 
tioner, and, it is powerful corroboration, as 
circumstantial evidence of the averment of 
the petitioner, on oath, that the first and 
the second respondents had been living 
together as man and wife at that given ad- 
dress. In this case, we are, therefore, rely- 
ing both on the evidence of P. W, 1 and 
on the corroboration by circumstantial evi- 
dence, that we have referred to, as an. 
adequate basis for acceptance of die evi- 
dence. Nevertheless, we must sound a note 
of caution that, in all such cases, the mere 
fact that the respondents did not care to 
contest the proceeding and remained ex 
parte, is no justification for the Court to 
treat the proceeding as purely formal and 
to act upon the evidence of the plaintiff or 
petitioner, uncorroborated, as though it 
were evidence given by the plaintiffin a 
civil proceeding in which the defendant had 
remained ex parte. It should be unneces- 
sary for us to point out that this is not a 
mere civil proceeding, where an adjudica- 
tion of rights as between two parties alone 
is involved; this is a proceeding relating to 
the status of matrimony, and it involves 
the interests of society, as well as the 
interests of the concerned individuals. For 
that reason, the Court must never act in 
a purely formal sense, in such proceedings, 
and the finding that the Court is satisfied 
that there is no collusion between the 
parties should not also be a mere mechani- 
cal inference or conclusion. Having said 
all this, we may state that, in the present* 
case, we are satisfied that the ground for 
dissolution was proved by adequate evi- 
dence, circumstantial and direct, and that, 
there has been no collusion between the 
parties. Accordingly we accept the re- 
ference and confirm the decree for dissolu- 
tion. No costs. 

Reference accepted. 


AIR 1970 MADRAS 179 (V 57 C 46) 
NATESAN, J. 

Kumara Kangaya Goundar, Appellant v. 
Arumugha Goundar and others. Respon- 
dents. 

Second Appeal No. 1328 of 1964, D/- 
27-9-1968. 

(A) Civil P. C. (1908), O. 32, O. 32, Rr. 1 
and 3 (7) (Mad) — Discretion of Court in 

KM/LM/F770/ 69/RG C/M 



180 Mad. [Pis. 1-2] K. K. Gmrndax v. A. Gomdar (Natesan J.) 

appointing guardian ad Ktem ~ Appoint- 
ment of person otter than natural guardian 
— Order 32 does not prohibit such appoint- 
ment. 

There is nothing in Order 32 making it 
mandatory on the Court to appoint the 
natural guardian where he expressed his 
willingness to be appointed as guardian ad 
litem and not to exercise its discretion if it 
so considers and appoint another person as 
guardian ad litem for the suit. (Para 5) 

The rules under Order 32, Civil P. C. 
clearly contemplate the appointment of a 
person other than the natural guardian also 
as g uardian ad litem. Order 32, Rule 3 
(71 (Mad) Is very dear on this point 
It is dear from Order 32, Rule 3 (7) 

(Mad) that Court cannot make any 
order on the application for appoint- 
ment of a guardian ad litem except upon 
notice to the guardian appointed and 
declared by Court and where there is no 
such guardian, upon notice to the father or 
other natural guardian of minor. No doubt; 
the father would have a preferential right 
when there is no guardian appointed or 
declared by competent authority. Objec- 
tions have to be heard which may be urged 
on behalf of any person served with notice 
under the sub-rule (7) of Rule 3 (Mad) 
of Order 32, Civil Procedure Code 
and reasons have to be given if a 

S referential claim is overruled for another. 

ut it does not follow, that every irregula- 
rity in the appointment without more will 
vitiate the appointment. AIR 1934 Cal 474, 

Rel. on.; AIR 1946 Cal 272, Distinguished. 

(Para 6) 

(B) Gvil P. C. (1903), Order 32, R. 3 U) 
and (5) (Mad) — Guardian ad-litem — Appoint, 
ment of — Person other than natural guar- 
dian appointed as guardian ad-litem — Ap- 
pointment does not result in permanent 
cessation of power of natural guardian as 
contemplated under Guardians and Wards 
Act (1890). AIR 1946 Cal 272, Distinguish- 
ed. (Para 6) 

(Q GvR P. C. (1908), Order 32, Rule 3 
(1) and (7) (Mad)— Irregularity in appoint- 
ment of guardian ad-litem — • Irregularity 
cannot render decree against minor nuga- 
tory Minor must prove that he was not 
effectively represented in suit 

If a guardian ad litem has been appoint- 
ed for a minor defendant and the min ora 
interests have been duly looked after in 
the litigation, mere irregularities in the ap- 
pointment of the guardian cannot render 
the decree nugatory against the minor. The 
minor to avoid the decree must further 
prove that he was not effectively represent- 
ed in the suit and that he was prejudiced 
by the failure of the guardian to take pleas 
that could have been validly raised on his 
behalf. _ > > (Para 8) 

Law insists that the minor's interests in 
the litigation should be taken care of and 
the minor represented in the litigation by 
an adult whose interests are not adverse to 
that of the minor. The minors interests 


A.LR. 

in the litigation should not be neglected 
or prejudiced, and Courts have to be 
jealous in observing the requirements of 
the law in this regard in letter and spirit, 
AH the same when it is found that the 
guardian who had been acting for the 
minor in the suit had not let down the 
interests of the min or and when the minor 
was in no way prejudiced, the minor can- 
not later, by another guardian or on becom- 
ing a major avoid the decree if it is against 
him, on the ground of some irregularity in 
the procedure adopted for appointing the 
guardian. AIR 1923 Mad 553, Rel. on. 

(Para 8), 

Cases Referred! Chronological Paras 
(1946) AIR 1946 Cal 272 (V 33) = 

ZLR (1946) 1 Cal 259, Jiban Krishna 
V. Sailendra Nath 6 

(1934) AIR 1934 Cal 474 (V 21) = 

ILR 61 Cal 227, Kalachand BasaJc 
v. Amulyadhan Banerii % 

£1923) AIR 1923 Mad 553 (V 10) - 
44 Mad LJ 515, Raricnan v. 
Manakkal Raman 8 

K. Sarvabhauman and T. R, Mani, for 
Appellant; S. Mohan, for Respondents. 

JUDGMENT s The substantial point in 
this second appeal is whether the decree in 
O. S, 386 of 1953 on the file of the Sub 
Court Coimbatore is vitiated and a nullity 
as against the plaintiff for want of proper 
and effective representation therein of the 
plaintiff * who was a minor during Its 
pendency. The plaintiff who seeks to have 
the decree against him set aside contends 
that, when his father as his natural guar- 
dian was available and in every way in- 
terested in his welfare as his only son, hi3 
paternal grandfather was appointed as guar- 
dian ana the gross negligence of thfq guar- 
dian in the conduct of the suit resulted in 
a decree being passed against him. 

2. First the relevant facts of the case 
may be _ set out briefly. The properties in 
dispute in this suit belonged to one Palani- 
swami Goundan. He settled the suit pro- 
perties on. his grand-daughter, the second 
defendant in the suit and one Muthuswami 
who had been proposed as her husband, 
both of them minors, under the settlement 
deed dated 13-5-1930, conferring absolute 
rights in the properties on the second de- 
fendant and tier proposed husband. The 
second defendant was represented for the 
settlement by her mother Valliammal as 
guardian ana the proposed husband Muthu- 
swami was represented by his father 
Ponnuswami as guardian. Along with 
the settlement, a maintenance deed 
came to be executed by the guardians for 
m ai n taining the settlor PalaniswamI, The 
marriage of the second defendant with 
Muthuswami as proposed took place short- 
ly after and the p laintiff is the child bom 
to them on 30-10-1940. 

Disputes arose between the two grand- 
sons, the plaintiff’s paternal grandfather 
Ponnuswami and the plaintiff’s maternal 
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grandmother Valliammal, bringing about 
estrangement between the second defend- 
ant and her husband. The plaintiffs mother 
the second defendant, who had a half 
share in the properties under the settle- 
ment deed, usufruchiarily mortgaged the 
same to the third defendant in the present 
suit under the original of Ex. B-8 on 30-6- 
1943 for Rs. 2,000. The family dispute 
finally got settled in a way and the second 
defendant and her husband, as the father 
and mother of the plaintiff, executed the 
settlement deed Ex. A-6 on 10-7-1943 in 
favour of their son, the present plaintiff. 
But the settlement deed had to be compul- 
sorily registered. For the purpose of this 
settlement, the present plaintiff who was 
a minor then was represented by his 
paternal grandfather Ponnuswami as guar- 
dian, The first defendant got an assign- 
ment of the mortgage above referred to 
and filed the suit O.S. No. 386 of 1953 
for recovery of the mortgage amount against 
the present second defendant and her minor 
son, the plaintiff, the settlee under Ex. A-6. 
The second defendant remained ex parte 
in that suit and in that mortgage suit the 
present plaintiff was represented by his 

g atemal grandfather Ponnuswami as guar- 
ian ad litem. 

The suit was hotly contested on behalf of 
the present plaintiff, the main plea in the 
mortgage suit on behalf of the plaintiff 
being that the mortgage was a sham and 
nominal transaction, not supported by con- 
sideration and had been antedated, having 
been executed after the present second de- 
fendant had parted with the title to the 
property under the settlement deed Ex. A-0 
in favour of present plaintiff. The defence 
in the mortgage suit tailed in the trial Court 
and in appeal, and the second appeal 
therefrom failed at the admission stage it- 
self. It is seen from the records that senior 
advocates had been engaged on behalf of 
the present plaintiff at all stages. At the 
stage of the second appeal, the grandfather 
Ponnuswami was dead and the father 
Muthuswami himself preferred the second 
appeal as guardian ad litem of his minor 
son. And so the suit to set aside the 
decree. 

3. In this suit for setting aside the 
mortgage decree by the plaintiff after com- 
ing of age on the substantial issue of fact 
whether there was gross negligence on 
the part of the guardian at litem of the 
plaintiff in the conduct of the suit and the 
appeal therefrom, the learned District Mun- 
sif, Dharapuram, in a carefully considered 
judgment, finds against the plaintiff. % He 
holds that there was no gross negligence 
on the part of the guardian of the plaintiff 
in the conduct of the suit and the appeal. 
This finding has been confirmed by the 
learned Subordinate Judge in appeal. He 
remarks that he cannot find anything in 
the oral evidence adduced in the case 
to show as to what facts or documents 


were omitted to he placed before the 
Court and as to what acts or omissions on 
the part of the guardian amounted to gross 
negligence, He concludes that he was 
satisfied on the evidence adduced in the 
case that there was nothing to establish 
that any prejudice was caused to the ap- 
pellant by any omission on the part of the 
guardian ad litem appointed in the case. 
He remarks that the guardian had done 
everything which he could reasonably be 
expected to do in the interests of the 
minor. This issue being a finding of fact; 
naturally the learned counsel confined his 
challenge of the judgments of the Courts 
below. to the question whether the minor 
plaintiff was properly represented in the 
mortgage suit 

4. The objection to the representation 
put forward by the plaintiff is that when 
there was available his father, the natural 
guardian, he should have been appointed 
and in his presence the paternal grand- 
father was incompetent to act as his guar- 
dian ad litem. It is said that there was 
no need for the Court to overlook the 
natural guardian and appoint the paternal 
grandfather as the guardian. It is urged 
that the appointment of a proper person as 
guardian act litem of a minor defendant is 
imperative, and, in the absence of due 
representation of the minor, the decree 
does not bind him and cannot be enforced 
against him. There can be no doubt and 
it is not questioned that a decree passed 
against a minor properly represented is 
binding upon him as much as a decree pass- 
ed against an adult, and that when there 
has been proper representation, the minor, 
to avoid the decree, may show that his 
guardian was guilty of gross negligence in 
the conduct of the suit. The question, 
therefore, is whether there was proper re- 
presentation of the minor in the former 
suit, 

5. The rules relating to the appoint- 
ment of guardian pendente lite for a minor 
defendant are to be found in O. 32, Civil 
P.C. Under O. 32, R. 3 (1), any person 
who is of sound mind and has attained 
majority may act as his guardian for tho 
suit, provided that his interest is not ad- 
verse to that of the minor. Rule 3 (2) 
which is important in the context of the 
present contention may he set out: 

"Where a minor has a guardian appoint- 
ed or declared by competent authority, no 
person other than the guardian shall act 
as the next friend of the minor or be ap- 
pointed as his guardian for the suit unless 
the Court considers for reasons to be re- 
corded, that it is for the minor’s welfare 
that another person be permitted to act or 
be appointed, as the case may be,” 

Rule 3 (4) requires that an application for 
the appointment of a guardian taken out 
by the plaintiff shall set forth in the order 
of suitaDility a list of persons who are 
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competent and qualified to act as guardian 
for the suit for the minor defendant, me 
Court, for reasons to be recorded, bang 
empowered to exempt the applicant from 
furnishing such a list. Rule 3 (5) sets out 
the particulars required in the affidavit in 
support of the application for appointment 
of guar dian . This sub-rule does not radi- 
cate that before anybody else is consider- 
ed, the claims of the guardian appointed 
or d eclar ed by Competent Authority, the 
natural guar dian or the de facto guardian 
must be considered— see the requirement 
in Rule 3 (5) (c) for particulars of names 
*nd addresses of persons, if any, who in 
the event of either the natural or de facto 
g uardian or the guardian appointed or 
declared by competent authority, not being 
permitted to act, are by reason of relation- 
ship or interest or otherwise, suitable per- 
sons to act as guardians for the minor in 
the suit Rule 3 (7) may also be set out — 

“No order shall be made on any appli- 
cation under sub-rule (4) above except 
upon notice to any guaitiian of the minor 
appointed or declared by an authority com- 
petent in that behalf or where there is no 
guardian upon notice to the father or 
other natural guardian of the minor, or 
where there is no father or other natural 
guardian, to the person in whose care tho 
minor is, and after hearing any objection 
which may be urged on behalf of any person 
served with notice under this sub-rule. . . 

It is seen from the records that in the 
mortgage suit the plaintiff therein, while ap- 
plying for the appointment of a guardian 
for the minor, proposed the minors father 
Muthuswami ana his paternal gra n dfather 
Ponmiswami for the guardianship. Both 
the proposed guardians expressed their 
willingness to act as guardian and there- 
upon the Court appointed Ponnuswami, 
that is the paternal grandfather, as guar- 
dian, observing that “Ponnuswami alias 
Subbaraya Goundan is willing to be guar- 
dian and is appointed guardian as he is 
already acting as guardian - . One must 
here bear in mind that Ponnuswami, the 
paternal grandfather, has been shown as 
the guardian of the minor in the settlement 
deco. Exhibit A-6. The father of the plain- 
tiff in the present case in his evidence has 
stated that for the registration of the settle- 
ment deed Ex, A-6 (it was not registered 
on its execution and it was not compul- 
sorily registered), though he was present, 
his father conducted the whole proceedings 
and that he and his wife, viz^ the other 
defendant in the mortgage suit, recognised 
Ponnuswami as the guardian of his son in 
the settlement deed Ex. A-6. He went to 
the extent of stating that till his death he 
continued to be the guardian. 

It is not contended that the procedure pre- 
scribed for the appointment of a guardian 
under Order 32, Civil P.C., was not follow- 
ed in this case. I find nothing in Order 
32 making it mandatory on the Court to 
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appoint the natural guardian where ho ex- 
pressed his willingness to be appointed as 
guar dian ad litem and not exercise its dis- 
cretion if it so considers and appoint 
another person as guardian ad litem for 
the suit. It is not the case for the plain- 
tiff that any one has been appointed or 
declared as guardian by Competent Autho- 
rity for him when he was a minor, to com- 
pel the Court to appoint such person as 
guardian ad litem, unless the Court con- 
sidered that it was for the minors welfare 
that another person should be appointed. 
Then the Court is enjoined to record its 
reasons. Rule 3 (7) of Order 32, Civil 
P.C., provides for notice of the application 
to be given to the father or other natural 
guardian of the minor where there is no 
guardian appointed or declared by Court. 
In this case notice went both to the father, 
the natural guardian and to the paternal 
grandfather and both expressed willingness. 
The records do not show any claim being 
pressed by the father against the grand- 
father or any objection being urged against 
the appointment of the grandfather as guar- 
dian ad litem. The Court has given rea- 
sons for its choice. 

The circumstances of the case, show 
that there would not have been any objec- 
tion and it looks as if tho father gave 
place for tho grandfather. The essential 
requirement is that the person who is ap- 
pointed as the guardian must be (1) a person 
of sound m ind, (2) a major and (3) he must 
have no interest adverse to that of the 
minor in the matters in controversy. The 
Courts below find that no adverse interest 
has been made out in thi< case; and tho 
trial Court has even indicated why the 
paternal grandfather was appointed guar- 
dian ad litem. The settlement deed by 
tho father and mother was put in issue in 
that case as having preceded the mortgage 
sued upon, and Ponnuswami, the paternal 

e dfather, who was shown as the guar- 
of the minor by both father and mother 
in the settlement deed was chosen to repre- 
sent the minor. It is one thing if a minor 
defendant is not represented at all, or a 
person appointed guardian ad litem whose 
interests were adverse to the minor. If a 
minor is not properly represented in the 
spit, he can contend that he cannot be con- 
sidered to have been a party to the suit. 
But that is not the position here. 

0. L earned counsel for the appellant 
referred to Jivan Krishna v. SaQendranath, 
AIR 3946 Cal 272. But this case has ab- 
solutely no relevance to the matter under 
consideration now. That is a case under 
the Guardians and Wards Act and with re- 
ference to that Act it was there pointed 
out that the appointment of a person as 
guardian other than natural guar dian, 
under Section 7 (1) of the Guardians and 
Wauls Act, Implied under S. 7 (2) of the Act, 
the removal of the na rural g uardian »r»d 
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that such a removal under Section 7(2) re- 
sulted in a permanent cessation of his 
powers under Section 41. Having regard 
to the provisions of the Guardians and 
Wards Act it was said that the appoint- 
ment of a guardian by Court operated as 
a supersession, of the natural or de facto 
guardian of a minor. Such a result does 
not follow on the appointment of a guar- 
dian ad litem for a minor defendant by the 
Court under the provisions of the Civil 
Procedure Code. .. 

The rules under Order 32, Civil P.G, 
clearly contemplate the appointment of a 
person other than the natural guardian 
also as guardian ad litem. Order 3 A, 

Rule 77 ( Rule 8 W’ 15 Yfy 

clear on this point. It only provides 
ithat no order shall be _ made on 
any application for the appointment of a 
'guardian ad litem except upon notice to the 
guardian appointed ana declared by Court 
and where there is no such guardian upon 
notice to the father or other natural guar- 
dian of minor. No doubt, the father 
would have a preferential right when there 
is no guardian appointed or declared by 
Competent Authority. Objections have to 
be heard which may he urged on behalf of 
any person served with notice under the 
sub-rule 3 (7) of Order 32, Cwd 
P. C. and reasons have to be given it a 
preferential claim is overruled for another, 
gut it does not follow that every irregu- 
larity in the appointment without more 
•will vitiate the appointment 

7. A reference to Kalachand Basak v, 
Amulyadhan Banerji, 61 Cal 227 TT 
1934 Cal 474), would show that the am 
pointment of a person as guardian ad 
Etem in the presence of the natural guar- 
dian does not vitiate the representation of 
the minor in the proceedmgs. In that case 
in an earlier Etigabon the defendant m 
that suit died leaving his wife and three 
infant children. The attorney for die oppo- 
site party intimated the widow that she 
must get herself appointed as guardian ad 

Etem of her minor sons and that otherwise 
he would get an officer of the Court ap- 
pointed as guardian. For the wife m^a- 
fion was sent that she was m mourning on 

account of the then recent bereavement and 

that the matter may stand over for a fort- 
night. But the defendant m the latter suit 
was appointed guardian ad htern after the 
Court was satisfied that he had no mterest 
adverse to the minors. When the defend- 
ant wanted instructions from the widow, 
she intimated that she was herself wdjing 
to act as guardian and that die defendan 
could acquaint the Court of the fact. The 
defendant did inform the Court of the 
widow’s willingness; but the widow took no 
furiVipr steos to substitute herself as a 
Etem, and Panckridge J., in 
the circumstances, remarked that he cannot 
sec anything irregular m the appointment. 

8 If a guardian ad Etem has been ap- 
pointed for minor defendant and t£e 


minor’s interests have been duly looked 
after in the Edgation, mere irregularities in 
the appointment of the guardian cannot 
render the decree nugatory against the 
minor. The minor, to avoid the decree, 
must further prove that he was not effec- 
tively represented in the suit and that he 
was prejudiced by the failure of the guar- 
dian to take pleas that could have been 
vaEdly raised on his behalf. 

Law insists that the minor’s interests in 
the litigation should be taken care of and 
the minor represented in the Eb'gah'on by 
an adult whose interests are not adverse to 
that of the minor. The minor’s interests 
in the litigation should not be neglected or 
prejudiced, and Courts have to be jealous 
in observing the requirements of the law 
in this regard in letter and spirit All the 
same when it is found that the guardian 
who had been acting for the minor in the 
suit had not let down the interests of the 
minor and when the minor was in no way 
prejudiced, it is immaterial if some irregu- 
larity in the appointment is found. If the 
purpose for wnich a guardian ad Etem is 
appointed — to put forward pleas properly 
available for the minor in the case and pro- 
tect his interest in the litigation by neces- 
sary representation — has been achieved, 
the minor cannot later, by another guar- 
dian or on becoming a major avoid the 
decree if it is against him, on the ground 
of some irregularity in the procedure adopt- 
ed for appointing the guardian. 

Here no procedural irregularity as such 
is alleged, but it is said that the father 
should have been appointed and not the 
grandfather. Even ignoring the fact that 
a reason has been given for the choice of 
the grandfather, on the findings of the 
Courts below, there has been effective re- 
presentation of the minor in the suit and 
there has been no omission on the part of 
the guardian that has prejudiced the in- 
terests of the minor in the present suit. In 
Rarichan v. Manakkal Raman, 44 Mad LJJ 
515 = (AIR 1923 Mad 553), while a con- 
tention was urged that a guardian appoint- 
ed by a competent authority under the 
Guardians and Wards Act, had been im- 
properly superseded and a Court guardian 
appointed without recording proper reasons 
under Order 32, Rule 4, clause (2), it was 
observed at p. 519 (of Mad LJ) (at 
p. 555 of AIR): 

“Now in the first place as I have already 
said it is not very clear that he was so 
appointed (appointed by Competent Autho- 
rity) plaintiff’s own case being that he was 
not so appointed. But even if we take it 
that he had been so appointed, the i ailure 
to record reasons under Rule 4, clause (A). 
is only an irregularity in my opinion and 
will not by itself vitiate the decree if the 
minor is -in fact properly represented by a 
guardian appointed by Court. 

‘It foEows that the view of the Courts 
below that the plaintiff was properly repro- 
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AIR 1970 MADRAS 184 (V 57 C 47) 
SRINIVASAN AND SADASIVAM, JJ 
The Stats of Madras, Appellant V. 
Alameluthayammal and others. Respon- 
dents. 

Appeals Nos. 380, 387, 389, 391, 393, 
407 and 403 of 1902, D/-16-12-196S from 
Order of First Addl, Sub. J., Coimbatore, 
in C.C. No. 147 of 1960. 

(A) Land Acquisition Act (1894), S. 23 
— Valuation — Site valued as house-site — 
Trees standing thereon cannot he valued 
as fruit-bearing trees — Value of trees as 
timber or fuel may be taken . 

If a certain land has been valued as an 
agricultural land, it is reasonable to ascer- 
tain the capitalised income of the _ fruit- 
hearing trees in which case the period for 
computation of value should bo taken as 
only ten years. But if the site is valued 
as a house site, the trees standing thereon 
cannot bo valued on the basis that it is 
fruit-yielding tree and at best the value of 
the tree as timber or fuel alone can be 
taken into account Otherwise, the valua- 
tion will really result in duplication of 
values. AIR 1920 Mad 945(2), ReL on. 

(Para 5} 

(B) Land Acquisition Act (1894), Ss. 25, 
53 and 18 — Jurisdiction of Court in re- 
ference under S. 18 — It cannot award 
compensation more than claimed before 
Collector. 

The Court has no Jurisdiction in a refer- 
ence under S. 18 to award anything more 
than what was claimed as compensation 
before the Collector. (Para 14) 

Section 53 of the Act provides that, save 
in so far a3 they may be Inconsistent with 
anything contained in the Act, the provi- 
sions of the Civil . Procedure Code shall ap- 
ply to all proceedings before the Court 
under the Act,'' The Court hearing a refer- 
ence under S. 18 of the Act has power to 
allow an amendment of the pleadings in a 
reference. But the jurisdiction to allow 
such amendment cannot extend to increas- 
ing the claim to a figure beyond that which 
was claimed before the Collector, as it 
would be against the provisions of S. 25 (1) 
of the Act (Para 13) 


Cases Ref erred j 

(1926) AIR 3928 


Chronological Paras 

Mad 945(2) 

(V. 13) = 23 Mad LW 338, 
Shanmuga Velayuda v. Collector of 
Tanjore 5 


Deputy Collector, Cochin 
The AddL Govt Pleader, for Appellant; 

V. P. Raman, N, R. Chandran, S. R. Srini- 
vasan, V. C. Palaniswami and C. C hinn a- 
swami, for Respondents. 

SADASIVAM, T.s The State of Madras 
represented by tne Special Tahsildar and 
Land Acquisition Officer, Town Planning 
Scheme, Coimbatore, has preferred these 
appeals against the common order passed 
by the learned First Additional Subordinate 
Judge, Coimbatore, on C.C. Nos. 141 to 
147 of 1960, on references made under Sec- 
tion 18 of the Land Acquisition Act (herein- 
after referred to as ‘the Act’) by the Special 
Tahsildar and Land Acquisition Officer, 
Town Planning Scheme, Coimbatore. The 
lands concerned in these cases form one 
continuous block and they are situate in 
an important, busy and well-developed resi- 
dential locality in Power House Road and 
the object of the acquisition was to widen 
the existing 75-feet broad road into a 
100-feet road. There were buildings only 
in the lands concerned in Appeals Nos. 391 
and 380 of 1902. The tenant who had 
put up a construction on the land concern- 
ed in Appeal No. 386 of 1902 has received 
compensation for the superstructure. _ The 
claim of the owner of that land has rightly 
been considered only on the same footing 
as the claim of the owners of the other 
lands on which there were no buildings. 

2. The land Acquisition Officer has .. 
treated the sites acquired as building sites 
for the purpose of valuation. The Noti- 
fication under S. 4 (1) of the Act was made 
on 25-8-1959. The land Acquisition Offi- 
cer relied on two sale deeds, a registration 

S of one of which alone has been 
ed as Exhibit 3-3 in this case and 
valued the lands as on the date of the 
notification at 72 p. per square foot on the 
strength of the sard sale deeds. The learn- 
ed First Additional Subordioate Judge has, 
on a consideration of the oral and docu- 
mentary evidence in the case, fixed the 
value of the land as on the date of the 
said notification at Rs. 1,000 per cent or 
Rs. 2.30 per square foot. He has consider- 
ed this aspect of the case in detail in para- 
graphs 11 to 14 of his common order and 
we see no sufficient ground to differ from 
him on the question of the valuation of 
the land . 

3. The registration copy of the sale 
deed marked as Ex. B-3 in the case and 
the other sale deed relied on by the Lan d 
Acquisition Officer relate to portions of 
land in T.S. No, 1268 situate at a distance 
of a furlong from the acquired sites and 
the notification in this case was made 
much later on 25-8-1959. Thus, the sale 
price mentioned in Ex. B-3 in respect of 
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a land at a distance of a furlong and at 
a very mueli earlier period cannot afford a 
real guidance to value the acquired sites as 
on the date of the notification. On 14-3- 
1959, that is much earlier to the notifica- 
tion in this case, an Award 1 of 1959 was 
passed by the Special Tahsildar, Coimba- 
tore, a copy of which has been marked as 
Ex. A-l. The award relates to the acqui- 
sition of T.S. Nos, 1148 and 1144 situate 
in No. 3 Street, Gandhipuram. T.S. Nos. 
1143 and 1144 are much nearer to the ac- 
quired sites than T.S, No. 1268. It is 
clear from Ex. A-l that the sites have been 
acquired at the rate of Rs. 1.34p. per sq. ft. 
The valuation adopted in Ex. A-l is based 
on a sale deed in respect of a land in T.S, 
No. 1066 dated 28-8-1958, that is, nearly a 
year prior to the notification under S. 4 (1) 
of the Act in this case. 

4. The claimants rely on 3 sale deeds, 
Exs. A-2 to A-4. Exhibit A-3 dated 9-11- 
1957 is a sale deed in respect of an extent 
of lVz cents of land in T.S.No, 1125 which 
is almost adjacent to the land concerned in 
Appeal No. 386 of 1962 and it abuts the 
Power House Road. The sale price of 
Rs. 1,000 in that document works out to 
Rs. 666.66 per cent, R.W. 1 Stanis Soun- 
dararaja Udayar, Special Tahsildar and 
Land Acquisition Officer, admitted that the 
market price of the sites in the locality was 
more in 1959 and 1960 than in 1957 and 
1958. Exhibits A-2 and A-4 are registra- 
tion copies of sale deeds executed on 9-3- 
1960 and 10-2-1960 in respect of 5Yz and 
7 cents of lands in T.S. Nos. 1259 and 
1124 respectively, for Rs. 7,500 each. 
The value of one cent of land works out to 
Rs, 1,363.62 according to Ex. A-2 and 
Rs. 1,071.43 according to Ex. A-4. It is 
true the sale deeds are a few months after 
the date of the notification under S. 4 (1), 
of the Act, but prior to the notification 
under S. 6 of the Act made in 1960. Even 
the sale transactions subsequent to the noti- 
fication under Section 4 (1) of the Act are 
relevant and they cannot be ignored. _ It 
is true that if the subsequent transactions 
are not bona fide and they have been 
brought about for the purpose of the 
acquisition proceedings, they will have no 
value, But no such attack has been made 
against the originals of Exs. A-2 and A-4, 
It is also true that if by reason of the noti- 
fication under S. 4 (1) of the Act, the value 
of the lands in the neighbourhood has in- 
creased, it should be taken into, account in 
considering the value adopted in the sub- 
sequent transactions. 

It should be noted that the acquisition 
of an extent of 9,452 sq. ft. for the pur- 
pose of widening the Power House Road 
in one part it cannot affect the value of the 
sites in the neghbourhood. The sale deeds 
under the originals of Exs. A-2 and A-4 
have come into existence within a few 
months of the notification under S, 4 (1) 
of the Act The land sold under the origi- 


abuts the Power House 
Road and is just opposite to the sites ac- 
quired in this case. The land sold under 
toe original of Ex. A-4 is about 100 yards 
from the site, concerned in Appeal No. 391 
of 1962. It is true there is a building with 
basement in the property sold under Exhi- 
hit A-2. P.W, 1, Mariappa Mudah'ar, the 
vendee under Ex. A-2, has given evidence 
that the building is only on a small portion 
of the site and the basement is not worth 
anything. The learned First Additional 
Subordinate Judge has observed that even 
if the value of the basement is fixed at 
the maximum amount of Rs. 1,000, the 
value of the land alone would work out to 
Rs. 1,000 per cent. There was a shed on 
the land sold under the original of Exhi- 
bit A-4. P.W. 2, Nanjappa Gounder, the 
claimant in Appeal No. 391 of 1962, has 
stated that it is only a Mangalore-tiled 
shed on poles and the value of the same 
would not exceed Rs. 500. Thus, excluding 
the value of the shed, the value of the land 
works out to Rs. 1,000 per cent. The 
learned First Additional Subordinate Judge 
has rightly found on the evidence adduced 
in this case that the value of the acquired 
sites as on the date of the notification 
under Section 4 (1) of the Act was Rupees 
1,000 per cent. 

5. We have already referred to the fact 
that only in Appeals Nos. 386 and 391 of 
1962, the valuation of buildings has to be 
considered. The value of site is the only 
question raised in the other appeals with 
the qualification that in Appeal No, 393 
of 1962, there is a further question about 
the valuation of a coconut tree. The learn- 
ed First Additional Subordinate Judge has 
in paragraph 29 of his judgment made an 
elaborate calculation of the net income 
from the coconut tree for a period of 20 
years and fixed the value of die coconut 
tree at Rs. 252.40. The learned Govern- 
ment Pleader referred to the decision in 
Shanmuga Velayuda v. Collector of Tan- 
iore, AIR 1926 Mad 945 (2), where it has 
been pointed out that if a coconut tree is 
to be valued on the basis of its yield, the 
period for computation of value should he 
taken as only ten years. The more im- 
portant contention urged by the learned 
Government Pleader is that once a site has 
been valued as a house site, the coconut 
tree should not have been valued again on 
the basis of its . being a yielding tree. This 
contention is well founded as such mode of 
valuation will really result in duplication 
of values. If the land had been valued as 
an agricultural land, it is reasonable to 
ascertain the capitalised income of the 
fruit-bearing trees. But if the site is valu- 
ed as a house site, the tree could not he 
valued on the basis that it is a fruit-yield- 
ing tree and at best, the value of the tree 
as timber or fuel alone could be taken into 
account. In the decision above cited, it 
has been held that the land acquired under 
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the Act should not be valued as a budd- 
ing site and at the same time valued upon 
the footing of the produce of fruit of the 
tree remaining there. 

In Collector of Than a v. ChaturbhuJ, 
AIR 1926 Bom 365, it has been held that 
if the Court puts a fictitious value on the 
property, on account of its so-called poten- 
tiality for building purposes, then that is 
an inclusive rate and nothing can be 

allowed in addition for the trees. In 
Thareesamma v. Deputy Collector, Cochin, 
43 Mad LJ 339 « (AIR 1924 Mad 252), 
the contention of Mr. C- V, Ananthakrishna 
Aiyar for the appellants (claimants) that 
they were entitled to the value of the trees 
on the land on the footing that they were 
fruit-bearing trees was rejected as untenable 
because the basis of the claim was that 
the lands were valued as building sites 
and the claimants could not also have the 
advantage which they would be entitled to 
only if the lands had been dealt with as 
agricultural lands. It is pointed out in 
the decision that what has been awarded 
to the claimants is an inclusive price and 
that they cannot be heard to say that the 
trees should be separately assessed as 
fruit-bearing trees. The learned First Addi- 
tional Subordinate Judge has erred in 
valuing the coconut tree as a fruit-bearing 
tree by computing the income for 20 years 
and awarding compensation of Rs. 252.40 
in respect of the same. The learned Gov- 
ernment Pleader has no objection to the 
value of the tree fixed by the Land Acqui- 
sition Officer at Rs. 45, Therefore, the 
order of the learned First Additional Sub- 
ordinate Judge fixing compensation for the 
coconut tree at Rs. 252.40 is set aside; that 
part of the award made by the Land Acqui- 
sition Officer fixing the value of the tree at 
Rs. 45 is restored. For the foregoing rea- 
sons, Appeal No. 393 of 1962 is allowed 
in respect of the difference in valuation as 
regards the coconut tree, but is otherwise 
dismissed. The appellant and the respon- 
dent in the appeal are entitled to costs in 
proportion to their success. 

C. The other appeals. Appeals Nos. 387, 
389, 407 and 408 of 1962. in which the 
question of valuation of the land is the 
only question involved, are dismissed with 
costs in AJS. No. 389 of 1962. 

7. Appeal No. 391 of 1962 is against 
the award in O.P. No, 196 of I960 relating 
to compensation case No. 141 of 1960. 
The buildings on the acquired site which 
were demolished consisted of a laundry, a 
cycle shed and mutton stall which were 
leased on a monthly rent of Rs. 15, 20 and 
10, respectively. There is the evidence of 
P.W. 2, Nanjapm and the evidence of 
P.W. 5, Gopinath, who is a tenant of the 
fourth room south of the three rooms which 
were demolished by reason of the acquisi- 
tion. In fact, the claimant has asked for 
compensation for the damage to the wall 


of the room occupied by P.W. 5 Gopinath. 
The tax receipts, Exs. A-8 and A-7, have 
also been produced and the half-yearly tax 
of Rs. 47.39 supports the claim of P.W, 2, 
that he was getting rent of Rs. 45 per 
month. In fact, there is no contra evidence 
In this case. The learned First Additional 
Subordinate Judge has taken the market 
value of the site with the building at 25 
years annual net income on the ground that 
the guilt-edged securities fetch 4 per cent 
per annum on the date of the notification 
25-3-1959. On this basfr he arrived at the 
value of Rs. 10,00550 and addiag a sum 
of Rs, 500 as compensation for the damages 
to the wall of the fourth room and the 
demolition of the latrine (partly used for 
the three rooms that were demolished and 
partly used for the other portion of the 
building of the claimant P.W. 2, Nan- 
jappa which have not been acquired), he 
found that P.W. 2 was entitled to Rupees 
10,505.50. 


8. It is not possible to rely on the evi- 
dence of R.W, 2, Mathai, Minor Irrigation 
Officer, to find out the value of the build- 
ing on the basis of the cost of construc- 
tion of such buildings. It is true R.W. 2 
Mathai stated that the buddings are katcha 
and not pucca buildings. But in cross- 
examination he has stated that he does not 
recollect the rate per cubic foot. In fact, 
the learned Government Pleader did not 
attempt to rely on the evidence of R.W.2. 

9. Even in respect of the value of the 
building in Appeal No. 386 of 1962, the 
evidence of P.W. 3, Raiu, the husband. of 
the claimant in O.P. No, 202 of 1960, is 
that one room was let at Rs. 20 per month 
and two rooms at Rs. 15 each and a bunk 
at Rs. 10 and thus the buddings were fetch- 
ing Rs. 60 per month. P. W. 7, Raju a 
tenant in respect of one of the five rooms 
has also been examined to corroborate the 
evidence of P.W. 3. The learned First 
Additional Subordinate Judge has found 
that the value of the land acquired in T.S, 
No, 1006/1 wifi be Rs. 12,016 and he has 
separately valued the land in T.S. No. 
1007/1 as a vacant site. The evidence of 
R-W. 2 is that the buddings were of brick 
and lime mortar and plastered with cement 
mortar. We need not repeat the comments 
made by us with regard to the evidence 
of R.W, 2. 

10. In. both OP. Nos. 198 and 202 of 
1960 against which Appeals Nos. 391 and 
386 of 1962 have been filed the decrees 
are not in conformity with the order of 
the learned First Additional Subordinate 
Judge. In the decrees the amount which 
the claimants are entitled to get have been 
wrongly mentioned as the 'enhanced* 
amounts to which they are entitled in addi- 
tion to the amount awarded by the Land 
Acquisition Officer. The decree should 
have been drafted in accordance with the 
order. 
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11. The main substantial question 
argued in both these appeals, Appeals Nos. 
888 and 891 of 1962, is whether the claim- 
ants in these appeals are entitled to the 
amounts awarded as compensation which are 
in excess of the amounts claimed by them 
in 'the counter-statement filed by them in 
the lower Court in the reference under 
Section 18 of the Act. Thus, in paragraph 
2 of the counter-statement filed by the 
claimant in C.C. No. 147 of 1960 in O.P. 
No, 202 of 1960 on the file of the lower 
Court, she has staled that the site acquired 
from her was worth at least Rs. 1,000 per 
cent. It is clearly stated in that para- 
graph that- capitalising the value at 20 
years’ purchase; the loss to the claimant 
was Rs. 14,400. But the claimant has 
specifically stated that she has confined her 
claim to the modest amount of Rs. 5,000. 
In para. 9 of the counter-statement the 
claimant has prayed that the Court may 
fix the price of the site acquired at Rupees 
1,000 per cent and grant Rs. 5,000 towards 
compensation for the loss of income from 
the buildings. Thus, she has claimed only 
Rs, 13,944.40. As against the amount of 
Rs. 4,313.14, awarded by the Land Acqui- 
sition Officer, she wanted an enhanced 
amount of Rs. 9,631.26. But the learned 
First Additional Subordinate Judge has 
awarded enhanced amount of Rupees 
10,296.22, according to the order, and it 
has been wrongly mentioned in the decree 
as Rs. 14,609.36, The contention of the 
learned Government Pleader is that the 
Court had no jurisdiction to grant any- 
thing more, than the amount of Rs. 9,631.26 
claimed by Alameluthayammal, the respon- 
dent in App. 386 of 1962. 

12. Similarly in App. 391 of 1962, 
the claimant Nanjappa Goundan has men- 
tioned in Para. 6 or the counter statement 
that the value of the acquired site cannot 
be less than Rs. 1000 per cent and further 
stated that though he would be entitled to a 
sum of Rs. 18,000 for the buildings on the 
basis of 25 years’ annual net income, he 
is content to receive Rs, 4500 in all for 
the buildings. Including the value of the 
latrine he has claimed that he is entitled 
to Rs. 5000 for the buildings, apart from 
Rs. 1000 for the construction of the wall 
for the room not included in the acquisi- 
tion proceedings. In the last paragraph he 
has stated that he is entitled to compensa- 
tion at Rs. 1000 per cent for the site, 
Rs. 5000 for the loss of the buildings and 
Rs. 1000 for the other inconveniences re- 
ferred to above. Thus including the 15 
per cent solatium he has claimed Rs. 8973. 
20 P. and deducting Rs. 1674-95 awarded by 
the ■ Land Acquisition Officer, he has claim- 
ed by way of enhancement Rs. 7298-25. 
But the learned First Additional Subordi- 
nate Judge has awarded enhanced com- 
pensation of Rs. 10505-50. The contention 
of the learned Government Pleader is that 
the Court had no jurisdiction to grant 


anything more than the sum of Rs. 7298-25, 
claimed by Nanjappa Gounder. 

13. Thus the important question for 
consideration in these two appeals 386 and 
391. of 1962 is, whether the Court has juris- 
diction in a reference under Section 18 of 
the Act, to award compensation in excess 
of the amount prayed for by the claimant, 
Section 9 of the Act provides for notice to 
be given by the Collector to persons known 
or Believed to be interested in the property 
sought to be acquired calling upon them 
to state the nature of their respective 
interests in the land and the amount and 
particulars of their claims to compensa- 
tion for such interests. Under Section 18 
of the Act, any person interested, who has 
not accepted the award of the Land Ac- 
quisition Officer may by a written applica- 
tion require that the matter be referred by 
the Collector for the determination of the 
Court. Section 25 of the Act is the relevant 
section for determining the jurisdiction of 
the Court with regard to the amount of 
compensation and it runs as follows : 

“1. When the applicant has made a 
claim to compensation, pursuant to any 
notice given under Section 9, the amount 
awarded to him by the Court shall not 
exceed the amount so claimed or be less 
than the amount awarded by the Collector 
under Section 11. 

2. When the applicant has refused to 
make such claim or has omitted without 
sufficient reason (to be allowed by the 
Judge) to make such claim, the amount 
awarded by the Court shall in no case 
exceed the amount awarded by the Collec- 
tor. 

8, When the applicant has omitted for a 
sufficient reason (to be allowed by the 
Judge) to make such claim, the amount 
awarded to him by the Court shall not be 
less than, and may exceed, the amount 
awarded by the Collector.” 

Thus, under sub-clause (1) of Section 25 
of the Act, the Court has no jurisdiction to 
award anything more than what has been 
claimed pursuant to any notification given 
under Section 9 of the Act. Sub-clause (2) 
of Section 25 of the Act provides for cases 
where the applicant has refused to make 
such a claim, or has omitted without suffi- 
cient reason to make such claim. In such 
cases, the amount awarded by the Court 
shall in no case exceed the amount award- 
ed by the Collector. But no objection was 
taken to the reference under Section 18 of 
the Act on the above ground. The Land 
Acquisition Judge will he incompetent to 
award, a sum exceeding the amount award- 
ed by the Land Acquisition Officer where 
the claimant did not state the specific 
amount of compensation for his property 
in pursuance of the notification under Sec- 
tion 9 of the Act, Clause (3) of Section 25 
of the Act gives power to the Court jto 
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award compensation of a sum not less than 
the amount awarded by the Collector in 
cases of omission by the claimant to make 
such claim, when it is satisfied that there 
was sufficient reason for such failure. This 
clause gives power to the Court in suitable 
cases to relieve the party from the 
stringent provisions contained in sub- 
clause (2) of Section 25 of the Act. Sec- 
tion 53 of the Act provides that save in so 
far as they may be inconsistent with any- 
thing contained in the Act, the provisions 
of the Civil Procedure Code shall apply to 
all proceedings before the Court under the 
Act. The Court hearing a reference under 
Section 18 of the Act has power to allow 
an amendment of the pleadings in a re- 
ference. But the Jurisdiction to allow such 
amendment cannot extend to increasing the 
claim to a figure beyond that which was 
claimed hefore the Collector, as it would 
be against the provisions of Section 25 fl) 
of the Act The appellants did not take 
any objection to the reference under S. 18 
of the Act and the learned Government 
Pleader took exception only to the grant 
of compensation in excess of the amounts 
claimed in the counter statement of the 
claiman ts, 

14. Having regard to the above princi- 
ples, we are unable to accept the conten- 
tion of the learned Advocate for the 
claimants, unsupported by any authority, 
that the Court has jurisdiction to award an 
amount of compensation determined on a 
consideration of the relevant provisions of 
the Act, irrespective of the tact that the 
claim is for a lesser amount Even in a 
suit the plaintiff cannot get a decree for 
more than the amount claimed by him un- 
less he gets the plaint amended. The pro- 
visions of the Civil Procedure Code have 
been made applicable to the Act in so far 
as they are not inconsistent with anything 
J contained in the Act The Court bn?, 
[therefore, no jurisdiction to award anything 
[more than what was claimed as compensa- 
tion in the several cases. 


!$»• , ^ or , t* 1 ® foregoing reasons, we up- 
hold the objection of the learned Govern- 
ment Pleader that the enhancement prayed 
for by the claimants in App. Nos. 380 
and S91 of 1962, should be confined to the 
amounts claimed by them in their counter 
statements in the lower Court and we order 
accordingly. Thus the said appeals arc 
allowed to this extent, namely, that the 
enhancement allowed by the Court *h*11 be 
reduced to the amounts claimed in the 
counter statements, but they are dismissed 
in other respects. The parties in these ap- 
peals will be entitled to costs in proportion 
to their success. 


Order accordingly. 


AIR 1970 MADRAS 188 (V 57 C 48) 
SPECIAL BENCH 
M. ANANTANARAYANAN C. J., 
RAMAKRISHNAN AND NATESAN, JJ. 

Doris Padmavathy, Petitioner v. V, 
Christodass, Respondent. 

Matrimonial Case No. 6 of 1967, D/- 
11-2-1969. 

(A) Divorce Act (1869), Section 10 *— 
Dissolution of marriage — Petition by wife 
on ground of adultery coupled with cruelty 
“7 Proof of grave cruelty alone is not suffi- 
cient — Mere assertion of adultery is also 
not enough. 

Cruelty although grave Is not per se a 
ground for dissolution of the. marriage 
'Jr'der Section 10, though it Is a ground in 
itself for the grant of a decree for judicial 
separation between the parties. Adultery 
coupled with cruelty or adultery coupled 
with desertion for two years or more must 
be established before the relief of divorce 
can be clai m ed. (Para 6) 

The mere fact that the other party to 
the proceeding is ex parte, does not exone- 
rate the Tribunal from the duty to see that 
the evidence is adequate to afford the 
basis for the conclusion that, in the parti- 
cular case, the marriage has to be dissolved 
and matrimonial status disrupted, AIR 
1968 Cal 133, Distinguished, 

The Court must also not be ratisfiS 
with the mere assertion of a party that the 
other party is living in adultery, where the 
source of knowledge is not revealed and 
the party does not even purport to givo 
evidence from personal knowledge as dis- 
tinguished from hearsay. Collusion is also 
0n °? SLv , matten that will have to be 
erciadea before any relief can be granted. 

(Para 7) 

(B) Divorce Act (1869), Section 22 — 
Decree nisi granted by District Judge dis- 
solving marriage between parties — Re- 

«mder Sections 10 and 17 of the 
Act for confirmation — Cruelty alone prov- 
ed mid not adultery — High Court is com- 
- j™, Section 22 to grant decree 
tor judicial separation. (Pai-a g) 

® e ^ erTe ds Chronological Paras 
^£ S ^,-. A ? I l, 1968 Cal 133 (V 55) = 

71 Cal WN 605, Adelaide v. Wil- 

nam ^ 

M. Subramania Rao and T. C. Ram- 
mohan, for Petitioner; S, I. Samiulla, I. A. 

R^nientf aIVarai " S * Abdul Satta * for 
M. ANANTANARAYANAN, C. J.i This 
Is a reference under Ss. 10 and 17 of the 
Indian Divorce Act IV of 1869 made by 
toe learned District Judge, TirucliirapallL 
for confirmation of the decree nisi granted 
by him dissolving the marriage between 
D°m Padmavathi (petitioner) and her 
husband V. Christodass (re spondent). Wo 

BM/LM/F791/69/MVJ/M ’ 
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may state, at the outset, that the respon- 
dent has remained ex parte throughout, and 
that the petitioner seeks divorce on the 
ground specified in a clause of Section 10 
of the Act, namely, “adultery coupled with 
such cruelty as without adultery would have 
entitled her to divorce a mensa et tlioro.” 

2. The facts are quite simple. In her 
petition, the petitioner states that she 

married the respondent on 15-9-1958, ac- 
cording to the rights of the Christian reli- 

f ion. Immediately after the marriage, the 
usband and wife lived together at Bhilai 
and later at Tiruchirapalli. The respondent 
was then transferred in 1961 to the Thermal 
Station at the Neyveli Lignite Corporation. 
The respondent was in poor health and 
began to act in a cruel manner towards the 
petitioner, sometimes even using physical 
violence. She tolerated this, hoping that 
his conduct would improve, as also, his 
health. On 17-9-1966, the respondent was 
enraged at the refusal of the petitioner to 

f ive finance for a foreign trip, and he beat 
er and actually attempted to throttle her. 
On hearing her cries, her mother, who was 
in the next room, had to intervene, and 
save her. The petitioner apprehended 

actual danger to her life, and left the house 
of the respondent with her mother. On 
19-11-19 66, there was another assault by 
the respondent against the petitioner and 
the respondent even made an attempt to 
drag her to the street and to use physical 
violence. 

3. In addition to these averments of 
grave cruelty, the petitioner alleges that 
the respondent was leading an immoral life, 
that he deserted the petitioner, that he 
was suffering from venereal disease and 
that, after leaving her, the respondent has 
been living in adultery with one Elizabeth, 
daughter of Doraiappan, without lawful 
marriage. 

4. The petitioner has examined herself, 
and she has given evidence in some detail 
about the cruelty by the respondent to- 
wards her. She then adds that the respon- 
dent was later living an immoral life and 
that ‘he is living in adultery with one 
Elizabeth, daughter of one Doraikannu, 
who is distantly related to me.” 

5. The petitioner is corroborated by 
P, W. 2, who speaks to the incident on 
the 19 th November when the respondent 
heat the petitioner and snatched away her 
tali. Another witness is P, W. 3, who 
deposes to the same incident of the assault 
by the respondent, and the removal of the 
tali of the petitioner. P. W. 3 says “The 
husband beat, kicked and mercilessly as- 
saulted P. W. 1”. On this evidence, the 
learned Judge has granted the decree nisi, 
that we have earlier referred to. 

6. We have carefully scrutinised the 
evidence and we are satisfied that there is 
sufficient evidence, both of the petitioner 


and the witnesses who corroborate her, 
concerning the grave cruelty of the respon- 
dent towards the petitioner. But unfortu- 
nately for the petitioner, such cruelty per 
se is not a ground for dissolution of the 
marriage, under Section 10, though it is a 
ground in itself for the grant of a decree 
for . judicial separation between the parties. 
It is conceded by the learned counsel for 
the petitioner that mere cruelty is not 
enough and that adultery coupled with 
cruelty, or adultery coupled with desertion 
for two years or more, must be established 
before the relief of divorce can be claimed. 

7. We are quite unable to accept that 
there is any evidence in this case, with re- 
gard to the alleged adultery, upon which 
we . could arrive at a reasonable inference 
against the husband. As precedents have 
repeatedly laid it down, adultery is the 
matrimonial offence of sexual intercourse 
with another, by one of the spouses, during 
the subsistence of the marriage, as a con- 
sensual act or relationship. The petitioner, 
no doubt, alleges that there was such 
adulterous relationship between the respon- 
dent and a certain Elizabeth, named in the 
petition. But, except for the bare aver- 
ment, the evidence on this aspect is totally 
unsatisfactory. Even the name of the father 
of this Elizabeth is given out as Doraiappan 
in the petition, and as Dorakkannu in the 
testimony of P. W. 1. The statement "He 
is living in adultery with one Elizabeth 
is bare, and without amplification. We 
are not certain whether this is based on 
personal knowledge and, conceivably, it 
may be pure hearsay. The fact that the 
respondent did not appear to contest the 
proceeding can never be regarded as any 
safe basis or ground for acceptance of such 
vague and indefinite testimony, for the 
compelling reason that this Court in such! 
matters, does not merely act as a Tribunal 
of adjudication between the rights of 
private parties; the status of matrimony is 
involved as well as the interests of society, 
and the Court has the right and duty to see 
that the matrimonial offence of adultery, 
if alleged by either spouse, is properly 
established by evidence that a Court can 
accept, Collusion is one of the matters that 
will have to be wholly excluded, before 
any relief can be granted, and for this rea- 
son also, the Court must not he satisfied 
with the mere assertion of a party, where 
the source of knowledge is not revealed 
and the party does not even purport to give 
evidence from personal knowledge as dis- 
tinguished from hearsay. Learned counsel 
for the petitioner has drawn our attention 
to certain observations of Mukherjee J. in 
Adelaide v. William, AIR 1968 Cal 133, 
at p. 144. But we find, on a careful perusal 
of that decision, that the facts of that case 
were very different, involving other . evi- 
dence including employment of a private 
detective, and that the learned Judge inci- 
dentally made an observation, in accepting 
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and acting on the evidence for adultery, 
that he also toolc into consideration the 
fact that the husband had not chosen _ to 
appear in Court and defend himself against 
the charge. We do not understand this 
decision as laying down any different prin- 
ciple, from the broad principle which has 
been reiterated in such cases, that the mere 
fact that the other party to the proceed- 
ing is ex parte, does not exonerate the Tri- 
bunal from the duty to see that the evi- 
dence is adequate to afford the basis for 
the conclusion that, in the particular case, 
the marriage has to be dissolved and 
matrimonial status disrupted. 

8. As has been the course taken by us 
in similar cases where cruelty alone is prov- 
ed, and not adultery, we are competent to 
grant a decree for judicial separation under 
Section 22 of the Act, on the ground of 
the established grave cruelty. In the 
present case also, we accept the re- 
ference to this extent, and grant a decree 
for judicial separation between the parties. 
The learned counsel for the petitioner sub- 
mits that, if the alleged adulterous relation- 
ship between the respondent and a third 
party is even now continuing, it may be 
open to the petitioner to take out fresh 
proceedings for divorce upon that fresh and 
future cause of action. We do not desire 
to make any observations in anticipation on 
such a matter; but if the necessary facts 
exist, the petitioner may certainly proceed 
to such remedies at Law as the petitioner 
may be advised to take. No order as to 
costs throughout. 

Reference partly accepted. 


AIR 1970 MADRAS 190 (V 57 C 49) 
RAMAKIUSHNAN AND SADASIVAM JJ. 

Somasundaram Mills (P.) Ltd, Coimba- 
tore, Appellant v. Union of India represent- 
ed by Commissioner of Income Tax, Madras 
and others. Respondents. 

Appeal No. 469 of 1963, DA 9-7-1969, 
from decree of Principal Sub-J, Coimba- 
tore, in Original Suit No. 182 of 1961. 

(A) Gvfl P. G (1908), S. 73 — Income 
Tax Act (1922), Sec. 46 — Priority of 
debts due to Government _ — Right of 
priority is a common law right recognised 
in India and_ preserved under Article 372 
of the Constitution — • Principles of priority 
— ■ Executing Court should be specifically 
moved — Attachment by Collector in in- 
dependent proceedings for recovery of 
arrears under Section 40, Income Tax Act 
would not suffice for enforcing priority — . 
(Constitution of India, Art. 372). 

The right to priority of Government dues 
over other dues to be recovered from a 
debtor is a common law right which was 
recognised in India before the Indian Con- 
stitution, and is preserved after the coming 


into force of the Constitution by reason of 
Article 372. Before priority can be claim- 
ed, when the assets are in the possession 
of the executing Court, the Crown (or the 
Government) has to apply to the Court for 
getting priority. The request may be made 
in a simple application; no special form is 
necessary. At the time of the application 
of the Crown (or the Government) the as- 
sets should be the property of the debtor 
and not of the decree-holder, If the as- 
sets have become the property of the 
decree-holder the claim for priority cannot 
be enforced. If the Crown (or the Govern- 
ment) had been negligent and had failed to 
apply before the amounts were paid over 
to the decree-holder, his rights would have 
supervened, and thereafter it is not open to 
the Crown (or the Government) in exercise 
of the claim for priority, .to demand that 
the amounts paid over should be returned 
to them. Case law discussed. (Para 5) 

An attachment by the Collector in in- 
dependent proceedings for the recovery of 
an ears permitted under Section 46 of the 
Income Tax Act, would not suffice for the 
purpose of enforcing the priority before the 
Executing Court. It is necessary that the 
Executing Court should bo specifically"' 
moved by the Government while 'the 
assets are in its custody, as the property of 
the judgment debtors for granting the prio- 
rity. The relief to be granted Is in respect 
of amounts in Court belonging to the 
debtor. (Paras 8, 15) 

(B) Civil P. G (1908), Section 73 — In- 
come Tax Act (1922), Section 46 — Gov- 
ernment debt — Priority of — - Lots attach- 
ed by decree holder • — Government must 
apply to Executing Court before particular 
sale proceeds are distributed to decree 
holder after sale of those particular lots — 
Government's claim cannot be enforced 
against the amount realised in execution by 
sale of lots and paid over to attaching 
decree holder Jong before the application 
by Government. 

The Government's claim for priority can- 
not be enforced against the amount which 
has been realised in execution by sale of 
Jots, and j^id over to the attaching decree 
holder, long before the application was 
made by the Government Department to 
the Executing Court for the relief. 

S (Para 17) 

In the course of execution the lots attach- 
ed by the decree holder need not be sold 
all together, they could be sold piecemeal, 
and the sale could be stopped when a suffi- 
cient number of lots has oeen sold to meet 
the decree-holder’s claim. The sale in such 
a case of each lot is viewed independently 
and the proceeds, as and when the lot is 
sold, are adjusted towards the decree and 
paid_ over to the decree holder without 
waiting for the sale of the entire lots for 
satisfying the decree holder’s claim. There- 
fore, when relief is sought by the Govern- 
ment for enforcing its right of priority 
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against any part of the sale proceeds in the 
custody of the Court, the Government must 
apply to the Executing Court before the 
particular sale proceeds are distributed to 
the decree holder after the sale of those 
particular lots. It would not be open to 
the Government to apply after the particular 
lots are sold and the proceeds had been 
distributed and urge, that the entire execu- 
tion is not complete, and therefore what 
has taken place before the application fol- 
lowing the sale of particular lots, should be 
reopened for the purpose of enforcing the 
claim of priority. (Para 16) 

It is for the authorities of the Income-tax 
department, and particularly the Collector 
and the Tahsildar, who have been entrusted 
with the duty of recovering the arrears, to 
be vigilant and take steps to realise expe- 
ditiously the Government dues. After having 
failed to do so, it is not open to them to 
file a separate suit seeking for direction to 
the decree holder to refund the money 
which had been paid to him in due ac- 
cordance of execution according to law. 

(Para 18) 


Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 1061 (V 52) = 

(1965) 2 SCR 289, Builders Supply 
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(1962) AIR 1962 Mad 59 (V 49) = 
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G. Vasantha Pai, M, Sundaram and D. 
Padmanabha Pai, for Appellant; V. Bala- 
subramanian and Y. Kunchithapadham, for 
Respondents. 

RAMAKRISHNAN, J.: This appeal is 
filed by Messrs Somasundaram Mills (Pri- 
vate) Limited, Coimbatore, the third de- 
fendant in O.S. No. 182 of 1961, on the 
file of the learned Subordinate Judge of 
Coimbatore. The plaintiff, the principal 
respondent in this appeal, is the Union of 
India, represented by the Commissioner of 
Income-tax, Madras. The first defendant 
is a partnership firm represented by its 
partners Somasundaram Chettiar and Kala- 


raja Chettiar. One Arunachala Chettiar is 
the second defendant. The point in issue 
m this appeal is the nature of the priority 
to be given to the claims of the State over 
the claims of other money creditors. 


2 - Th\ facts necessary for the considera- 
tion of the present appeal can now be 
set . down briefly. For recovery of arrears 
of income-tax due by the first and second 
defendants to the Income-tax Department 
seven certificates were issued under See- 
7 * (2) of the Indian Income-tax Act, 
19-^2, to the Collector of Coimbatore, by 
the authorities of the Income-tax Depart- 
ment for the purpose of recovery, under 
the Revenue Recovery Act, The income- 
tax assessees were the owners of shares 
m Kaleeswarar Mills Limited, Coimbatore. 
On receiving the certificates the Collector 
on n?l^„ ore ^issued prohibitory orders on 
80-3-1957 to Kaleeswarar Mills Limited 
against transferring the shares. The Collec- 
tor also issued Exhibit A-ll proceedings 
appointing the Tahsildar of Coimbatore as 
receiver of the shares in respect of which 
he had issued prohibitory orders, to Kalees- 
warar Mills. The Tahsildar was directed 
to take immediate steps to sell the attach- 
ed shares of the defaulters in auction and 
report the result in due course. 


3. Unfortunately the Tahsildar did pot 
take action accordingly, but as the lower 
Cornt has described, slept over the mat- 
ter. In the meantime, the third defendant, 
a creditor of defendants 1 and 2, who had 
obtained a simple money decree against 
them in O.S No. 102 of 1957, attached 
tii® aforesaid shares of Kaleeswarar Mills 
aed sold them in Court auction subject to 
tuB first charge in favour of one Umayal 
Achi, the wife of one of the partners of 
tii® first defendant These shares which 
had been attached were divided into five 
lots and sold successively during several 
dates in 1958. The third defendant, after 
adjusting the claim of the prior charge- 
holder, received Rs. 20,245, out of the 
sale proceeds of the shares on 23-12-1958 
and 24-12-1958. Some more shares, about 
fifty in number, were sold on 22-12-1959 
and the sale proceeds of Rs. 6,000 were 
deposited in the Court. Before that 
amount had been paid out to the decree- 
holder, the Union of India represented by 
the Income-tax Officer, applied to the Dis- 
trict Judge of Coimbatore, the executing 
Court, under Exhibit B-4, referring to the 
attachment for income-tax arrears and the 
prohibitory order^ issued by the Collector 
on March 30, 1957, The application pray- 
ed for payment out of Rs. 6,000 to the In- 
come-tax Department for adjustment against 
the arrears of tax due from Kalaraja Chet- 
tiar. This prayer was granted. Then on. 
21-6-1961 a notice was sent by the advo- 
cate for the Union of India to the three 
defendants stating that the amount which 
the third defendant had realised from the 
sale proceeds of the shares on 23-12-1958 
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due to the Government, without having 
to file a suit. It was pleaded that the exe- 
cuting decree-holder, having attached the 
properties, his priority as a secured credi- 
tor should be recognised. It was held that 
such a right was not given to him by the 
attachment, and that the Crown's right 
should be given priority in pursuance of 
its application made before there was any 
payment of the debts to the decree-holder. 

8. Collector of Tiruchirapalli v. Trinity 
Bank Ltd., (1961) 2 Mad LJ 398 = (AIR 
1962 Mad 59) (FB), was a Full Bench deci- 
sion which covers a variety of topics with 
which we are not now concerned here. At 
p.401 (of MadLJ) = (at p. 62 of AIR), 
the earlier decision in AIR 1938 Mad 360 
(FB) was referred to for the view that the 
Crown was entitled to prior payment over 
all unsecured creditors and that there was 
no reason why the Crown should not ho 
entitled to apply to the Court for an order 
directing its debt to be paid out of moneys 
in Court belonging to the debtor without 
having to file a suit. It is clear, therefore, 
from the above observations that the Crown 
has got a duty to apply to the executing 
Court for an order granting its priority 
and that the relief to be granted is in res- 

S of amounts in Court belonging to the 
or. 

9. The decision in Plchu Vadhiar v. 
Secy, of State for India, ILR 40 Mad 
767 = (AIR 1918 Mad 1111), lays down 
that the surplus of sale proceeds in the 
hands of a mortgagee was held by him in 
trust for the mortgagor-debtor and, there- 
fore, the Crown could enforce its claim 
against that amount, by way of priority. 

10. The decision in Deputy Commr. of 
Police, Madras v. Vedantam, AIR 1938 
Mad 132, also lays emphasis on the exe- 
cuting Court receiving notice of the 
Crown's debt, for which it claims priority, 

11. Basanta Kumar v. Panchu Gopal, 
AlB. "LTifi Gal. 23., ie, % Banah, '2a xanti* 
where it was held: 

"[Where the executing Court allows ft 
claim for rateable distribution by a decree- 
holder and all that remains to be done is 
the ascertainment of the exact amount 
which each decree-holder is entitled to and 
payment of the same, the money in the 
hands of the Court can no longer be con- 
sidered in law to he the judgment-debtors 
money. If, therefore, subsequent to such 
order a letter of attachment in respect of 
a public demand due from the judgment- 
debtor is received by the executing Court, 
the latter cannot take any action on such 
letter on the basis that it is still the judg- 
ment-debtor’s money. 

The executing Court having once dec- 
lared that it is decree-holder’ s money, 
would be clearly wrong in complying with 
the letter of request of the certificate offi- 
cer to remit the sale proceeds to him. In 
such a case the question of priority of 
State’s claim does not arise." 


and 24-12-1958, namely, Rs. 20,245, in law 
belonged to the Income-tax Department, 
that it had been taken away by the third 
defendant, that the amount, by the right 
of priority of the Crown, belonged to the 
Government and that it should be paid 
over to the Government This claim was 
denied and the present suit was filed for 
the recovery of the said amount 
4 . The learned Subordinate Judge held 
that, notwithstanding the fact that the suit 
amount had been paid to the decree-holder 
in execution and that only subsequenUy 
the Government made an application to the 
executing Court for enforcing its priority 
the decree-holder was bound to return the 
money to the Government. A decree was 
passed accordingly in favour of the plaintiff 
with costs against the third defendant. It 
is against tins decision that the present 
appeal is filed. 

5. Learned Counsel Sri Vasantha Pai 
for the appellant has referred to a series of 
decisions at the time of the hearing of the 
appeal, which have a bearing on the ques- 
tion of the priority of Government dues 
over other dues to be recovered from a 
debtor. The main manciples which can be 
culled from these decisions are the follow- 
ing. This right to priority is a common 
Uaw right which was recognised in India be- 
fore the Indian Constitution, and is pre- 
served after the coming into force of the 
'Indian Constitution by reason of Art. 372. 

i bre priority can be claimed, when the 
2 ta are in the possession of the executing 
art, the Crown (or the Government) has 
apply to the Court for getting priority, 
e request may be made in a simple ap- 
cation; no special form is necessary. At 
i time of the application of the Crown 
the Government) the assets should be 
) property of the debtor and not of the 
n , ee-holder. If the assets have become 
j property of the decree-holder, the 
Im. foe qrinrijv cannot he enforced.. If 
the Crown (or the Government) had been 
negligent and had failed to apply before 
the amounts were paid over to the decree- 
holder, his rights would have supervened, 
and thereafter it is not open to the Crown 
(or the Government) in exercise of the 
claim for priority, to demand that the 
amounts paid over should be returned to 
them. 

6. We shall briefly refer to the decisions 
cited in this connection. Builders Supply 
Corporation v. Union of India, AIR I96o 
SC 1001, lays stress upon the fact that 
this right of priority is a common law right 
accepted in India and preserved under 
Article 372 (1) of the Constitution. 

7, The decision in ManTckam Chettiar 
v. Income-tax Officer, Madura, AIR 1938 
Mad 360 (FBI, lays down that the Crown's 

S ’ority can be enforced by invoking the 
;erent power of the Court under Sec- 
tion 151 of the Civil Procedure Code by 
an application for the payment of the debt 
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12. This decision as well as the earlier 
decision of Mukharji, J. in Murli Tahilram 
v. Asoomal and Co., AIR 1955 Cal 423, 
draw a dividing line, even at an earlier 
stage before the actual payment to the 
decree-holder. If the Court had passed an 
order for payment to the decree-holder be- 
fore the application by the Government for 
claim to priority had been received, even 
at the stage according to the Calcutta deci- 
sion, the money ceases to belong to the 
judgment-debtor, and must be deemed to 
belong to the decree-holder, therefore the 
Crown’s claim for priority could not be 
granted, if it was made after the passing 
of the order. But in the present case, such 
a situation does not need to be visualised; 
not merely has the Court made a direction 
for payment of the money to the decree- 
holder, but it has also been paid to the 
decree-holder before the Government’s appli- 
cation was made to the executing Court 

13. The aforesaid principles are refer- 
red to by Mulla in his Commentaries on the 
Code of Civil Procedure (Vol. I, 13th 
Edn.), under Section 73, at p. 355, where 
the following observations are found: — 

“But this priority exists only so long as 
the assets remain the property of the judg- 
ment-debtor. When an order for rateable 
distribution is made, the title of the judg- 
ment-debtor to the fund in Court is exting- 
uished and with that the right of the Gov- 
ernment to proceed against it must cease, 
there being no question thereafter of prio- 
rity. It was accordingly held that, where 
an order for rateable distribution had beep 
made, a claim made thereafter by the Certi- 
ficate Officer under the Public Debts Re- 
covery Act for payment out of^the fund 
in Court was not maintainable.” 

14. It will be noticed that the principle 
referred to by Mulla in the above extract 
is derived from the several decisions to 
which we have just now referred, in parti- 
cular, the decision in AIR 1956 Cal 23. 

15. The learned counsel appearing for 
the respondent (Income-tax Department), Sri 
Balasubramaniam, urged that in the present 
case there has been attachment by the Col- 
lector of the entire shares in 1957 itself 
and therefore it was sufficient to give the 
Government priority. We are not inclined 
to accept this argument. The decisions 
above referred to clearly lay down the 
necessity for an application to be made to 
the executing Court which has the assets 
in its custody- An attachment by the Col- 
lector in independent proceedings for the 
recovery of arrears permitted under Section 
46 of the Income-tax Act, would not suffice 
for the purpose of enforcing the priority 
before the executing Court, It is necessary 
that the executing Court should be speci- 
fically moved by the Government while the 
assets are in its custody, as the property 
of the judgment-debtors for granting the 
priority. In any event, according to the 
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decision of the Calcutta High Court, the 
application should be made even before 
the order for rateable distribution is made. 
But we are not expressing any opinion on 
that part of the decision, because it does 
not arise for consideration in this case. 
Here we have an a fortiori case where 
payment has also been made to the decree- 
holder before the application was made by 
the Department to the executing Court. 

16. It was next urged by the learned 
counsel for the Department, that it would 
suffice to give the right of priority to the 
Government if their application is made 
before the entire assets attached in execu- 
tion are realised and distributed. It is urged 
that in the present ease the application has 
been made before the entire set of lots of 
shares had been sold out following their 
attachment, and that, therefore, priority 
should be given even as against the proceeds 
of the lots sold earlier and the decree-holder 
should he asked to refund the amounts. 
With this contention also we are unable to 
agree. It is well known that in the course 
of execution the lots attached by the 
decree-holder need not be sold all together, 
that they could be sold piece-meal, and 
that the sale could be stopped when a suffi- 
cient number of lots has been sold to meet 
the decree-holder’s claim. The sale in 
such a case of each lot is viewed independ- 
ently and the proceeds, as and when the lot 
is sold, are adjusted towards the decree and 
paid over to the decree-holder without 
waiting for the sale of the entire lots for 
satisfying the decree-holder’s claim. There- 
fore, when relief is sought by the Govern- 
ment for enforcing its right of priority 
against any part of the sale proceeds in the 
custody of the Court; the Government must 
apply to the executing Court before the 
particular sale proceeds are distributed to 
the decree-holder after the sale of those 
particular lots. It would not be open to 
the Government to apply after the parti- 
cular lots are sold ana the proceeds had 
been distributed and urge that the entire 
execution is not complete, and, therefore, 
what has taken place before the application 
following the sale of particular lots, should 
be reopened for the purpose of enforcing 
the claim of priority. Our attention was 
drawn to an earlier decision of this Court 
of a single Judge in Ramanathan Chettiar 
v. Subramania Sastrigal, (1903) ILR 26 
Mad 179, where a different view has been 
taken as regards the sale of lots in execu- 
tion. But in that case the learned Judge 
has expressed his view that the authorities 
on the point are not uniform and that the 
position is not free from doubt. Even in 
that case the sale proceeds remained in 
Court and had not been paid over to the 
decree-holder, which is not the case here. 
But later decisions appear to be in conso- 
nance with the view we have expressed 
above. Vide Mulla’s Commentary on the 
Code of Civil Procedure (VoL J, 13th 
Edn.), p. 343. 
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17. For the aforesaid reasons, we are 
of the opinion, that this is a case where 
the Government’s claim for priority _ cannot 
be enforced against the amount which has 
been realised in execution by sale of lots, 
and paid over to the attaching decree- 
holder, long before the application was 
made by the Government Department to 
the executing Court for the relief. 

18. The learned Subordinate Jndge has 
referred in the course of his judgment to 
■wrongful receipt of the money by the 
decree-holder from the District Court and 
made the comment that the third defend- 
ant had suppressed the fact of the prior 
attachment even while bringing the snares 
to sale. But there is no plea and no evi- 
dence to find any conduct on the part of 
the third defendant indicative of fraud or 
a wrongful course of conduct. Even as- 
suming that he was aware that the Govern- 
ment nad directed the Collector to attach 
the shares under Section 46 of the Income- 
tax Act, in view of the long inaction of 
the Talisildar, it is quite possible that the 
third defendant might have been under the 
impression that the Government was not 
eager to press their claim for priority in 
the executing Court. It is not for the 
third defendant to remind the executing 
Court in such a case of the attachment by 
.he Collector of the shares which had 
been effected long previously. It was for 
the authorities or the Income-tax Depart- 
ment, and particularly the Collector and 
the Talisildar, who bad been entrusted 
with the duty of recovering the arrears, to 
be vigilant and take steps, whether under 
the Revenue Recovery Act or under the 
Income-tax Act, to realise expeditiously 
the Government dues. After having faffed 
to do so, it is not open to them to file a 
separate suit seeking for direction to the 
decree-holder to refund the money which 
had been paid to him in due course of 
execution according to law. 

19. The appeal, therefore, succeeds 
and the plaintiff's suit is dismissed. The 
appellant will get his costs throughout. 

20. Pending the appeal, the appellant 
has given a bank guarantee as security for 
the amount decreed. It will be cancelled 
and delivered to the appellant. 

Appeal allowed. 


AIR 1970 MADRAS 194 (V 57 C 50) 
RAMAKRISHNAN, J. 

Messrs. P. S. N. S. Ambahrvana Chettiar 
and Co. (P.) Ltd-, Madras, Petitioner v. 
Regional Provident Fund Commissioner, 
Madras, Respondent. 

Writ Feta, No. 400 of 1966, D/-15-11- 
196S. 

Employees’ Provident Funds Act (19S2), 
Ss. 2-A, 2 (f) — •Establishment’ — Mean- 

DM/AN/B550/69/RSK/W 


ing of — ■ It means house of business — * 
Applicability of Act to employees in office 
establishment. 

The word ‘establishment’ is not defined 
in the Act but the meaning given to it in 
decided cases is house of business’. AIR 
1966 Mad 416 and W. A. No. 167 of 
J965 (Mad.), Foil, 

An establishment which involves the 
running of a factory may also require a 
staff for procuring raw materials and dis- 
posing of the manufactured products and 
also tor the maintenance of accounts. There 
can be no integral relation between all 
these items of work and it may not be 
proper to separate the process of manu- 
facture in the factory from the office estab- 
lishment which attends to work connected 
with the factory and its raw materials or 

C lucts and its accounts. Establishment 
this purpose must be viewed in a larger 
senso than the process of manufacture. 
Section 2 (f) defines ‘employee’ as meaning 
any pen on who is employed for wages in 
any kind of work, manual or otherwise, in 
or in connection with the work of an estab- 
lishment and who sets his wages directly 
or indirectly from tne employer. Stress « 
thus laid on the employee being employed 
‘in connection with the work of the estab- 
lishment’. There may be scope, on a more 
careful examination of the work done by- 
the individual workers in the office, to find 
out whether such connection between their 
work and the work of the factory can be 
established or not and confine the applica- 
tion of the Employees’ Provident Funds 
Act to the persons who are found to satisfy 
this test (Para 4) 

Cases Referred Chronological Paras 

(I960) AIR 1960 Mad 416 (V 53)= 

ILA (1967) 1 Mad 214, R. L. 

Sahni and Co. v. Union of India 4 

0905) W. A. No. 167 of 1065 (Mad.) A 
(1961) AIR 1961 Mad 178 (V 48) = 

1961-1 Lab LJ 593, Employees’ 

■SiaJo Insurance Corporation ' v. 
Ganapatia Filial 4 

M. S, Abdul Azeev, for Petitioner; S. 
Ramasubramaniam, for Respondent 
ORDER: This writ petition is filed by 
Messrs. P. S. N. S. Ambalavana Chettiar 
Sj f^d-, Madras. According to 
the affidavit of the petitioner, the petitioner 
!s a private limited company carrying on 
tho business of imports and exports deal- 
mg in non-ferrous metals and other com- 
modifies like papers, Madras cables, and 

are also engaged in the flotation of new 
concerns. The registered office of the cora- 
panv is situated at No. 14, Mint Street, 
Madras-3 and all the business of the com- 
pany is carried on in that office where 
there are five employees. In 1951, as part 
of the activities, the petitioner started a 
factory styled as Sri Ram Rolling Mills 
&t No. 7, Nelson Manicka Mudaliar Road, 
Aminjskaiai, about five miles from the above 
registered office at Mint Street. The fao- 
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tory was engaged in rolling non-ferrous 
metals and about SO workers are employed 
in the factory. After the coming into force 
of the Employees’ Provident Funds Act 
(Central Act 19 of 1952), the provisions of 
that Act were applied to the workers in 
the factory and the petitioner has raised 
no objection to such application. The peti- 
tioner is aggrieved, with the order issued 
to it on 21-12-1965 bringing the employees 
in. the office at Mint Street within the 
scope of the Employees’ Provident Funds 
Act 19 of 1952. The order states: 

“ it has been decided that the indi- 

viduals working in the head office, doing 
the job of maintenance of accounts, pro- 
curing of raw materials and selling of 
articles produced by the factory are eligible 
to be enrolled as members of Employees’ 
Provident Fund from 1-1-1961. 

You are, therefore, requested to enroll 
those employed in the head office in con- 
nection with the work of the factory as 
members of the Employees’ Provident 
Fund with effect from 1-1-1961 and furnish 
relevant supplementary returns and remit 
contributions and administrative charges, 
etc.” 

2. The petitioner contends in his affi- 
davit that the workers in the Mint Street 
office cannot be treated in any sense as 
employees of the factory and that the 
Employees’ Provident Funds Act cannot be 
extended to them. This contention is 
amplified by stating that the employees at 
the office of the company at Mint Street 
“do not do and are not in any way con- 
cerned or connected with any of the pro- 
cesses of manufacture in the factory”. For 
the above reasons the petitioner has applied 
in this writ petition under Art. 226 of the 
Constitution for quashing the aforesaid 
order dated 21-12-1965 by a writ of 
certiorari. 

3. In the counter-affidavit of the res- 
pondent, the Regional Provident Fund 
Commissioner, it is stated that when a 
physical check was made on 24-3-1965 by 
the Provident Fund Inspector, it was re- 
vealed that some of the employees were 
working at No. 14, Mint Sheet, Madras, 
relating to the factory work, and that, as 
the company owns the factory and as the 
employees of the company attend to all the 
work of purchasing the raw materials, sell- 
ing the finished products of the factory, 
maintaining accounts, etc., the company is 
the head office and the factory is only a 
branch of the company for ail practical 
purposes. On this basis, the petitioner was 
required to enroll all its employees (in the 
head office) and pay the provident fund 
dues from 1-1-1961 the date on which Sec- 
tion 2-A became operative. The counter- 
affidavit goes on to state that it is the 
company of the petitioner which procures 
the raw materials for the factory, sells the 
finished products and administers the affairs 
of the factory, and that as there is unity 


of management, supervision and control, 
umty of finance and employment, unity of 
labour and conditions of service, etc. 
between the factory and the company, it 
is not open to the petitioner to contend 
that the company is not a unit of the fac- 
tory and that Section 2-A of the Act cannot 
be invoked. Section 2-A states: 

“Establishment to include all departments 
mid branches — For the removal of doubts, 
it is hereby declared that where an establish- 
ment consists of different departments or 
has branches whether situate in the same 
place or in different places, all such depart- 
ments or branches shall be treated as parts 
of the same establishment.” 

4. The word ‘establishment’ in the Act, 
as this Court had occasion to point out 
more than once in a number of prior deci- 
sions has not been defined in the Act but 
an attempt has been made to do so by a 
Bench off this Court in R. L. Sahni and Co. 
v. Union of India, AIR 1968 Mad 416, 
where the meaning given to the word 
‘establishment 7 is “house of business’, which 
is one of the different meanings for the 
word found in the Oxford Dictionary. The 
principle of this decision has been followed 
by a subsequent Bench of this Court (to 
which I was a party) in an unreported 
decision in W. A. No. 167 of 1965 (Mad.). 
The question for consideration is whether 
the factory at Aminjikarai and the office 
at Mint Street, Madras, constitute one 
“house of business’ so as to form a single 
establishment for the purpose of the Em- 
ployees’ Provident Funds Act. The depart- 
ment has taken the stand that all the work- 
ers in the office at Mint Street are engaged 
in work which is connected with the work 
in the factory. In the impugned order it 
is set down that the work in the Mint 
Street office connected with the work of 
the factory includes the maintenance of ac- 
counts, procuring of raw materials and sell- 
ing of the articles produced by the fac- 
tory, The petitioner, on the other hand, 
contends in his affidavit that the work done 
by the employees in the office at Mint 
Street, Madras, is not in any way concern- 
ed or connected with any of the processes 
of manufacture in the factory. It appears 
to me that this restriction or the work of 
the employees in the company to the pro- 
cess of manufacture in the factory is taking 
too narrow a view. An establishment 
which involves the running of a factory 
may also require a staff for procuring raw 
materials and disposing of the manufac- 
tured products and also for the mainte- 
nance of accounts. There can be integral 
relation between all these items of work 
and it may not be proper to separate the 
process of manufacture in the factory from 
the office establishment which attends to 
work connected with the factory and its 
raw materials or products and its accounts. 
Establishment for this purpose must he 
viewed in a, larger sense than the process 
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of manufacture. But the petitioner con- 
tends that the work in the Mint Street 
office is not exclusively connected with the 
work of the factory. The factory to 
ness is only one of a number of actmhes 
which are carried out in that office. The 
pehhoner is aggrieved because ail the 
employees in the Mint Street office have 
been automatically assumed to have done 
work connected with the factory, while 
there is room for a more careful examina- 
tion of the work which the employees at 
the office are asked to do and determine 
whether there is an integral connection 
between their work and tne work of the 
factory. In this connection the petitioners 
counsel offered to produce data which 
would show that it is possible to segregate 
the work done by the individual emplo- 
yees in the Mint Street office in the above 
manner, and according to him only such 
of those employees whose work can be 
shown to be connected with the factory 
could be brought under the provisions of 
the Employees' Provident Funds Act In 
support of his argument the learned coun- 
sel lias also referred tO f the judgment of 
this Court in Employees' State Insurance 
Corporation v. Ganapatia Pillai, 1961-1 
Lab LJ 593 = (AIH 1961 Mad 176), a 
case which arose under the Employees’ 
State Insurance Act 1648. There also the 
word ‘employee’ meant any person em- 
ployed for wages in or in connection with 
the work of a factory or establishment to 
which the Act applies. Of course, there is 
a further extension of the definition in this 
Act which gives it a wider scope. Stress 
is laid by the learned counsel on the obser- 
vations at p. 598 (of Lab LT) = (at p, 179 
of AIR), where reference is made to an 
affidavit to show that a particular worker 
did not attend to the work of the factory 
as such, but his work was confined to the 
accounts of the managing agent’s office and 
that of the other persons sought to bo 
made liable, it could not be said in any 
sense that they were employed on any 
work of or incidental or preliminary to or 
connected with the work of the factory, 
but they were all persons employed in the 
m anagin g agent’s office. These observa- 
tions follow the definition of ‘employee’ in 
S. 2 (9) of the Employees’ State Insurance 
Act which is clearly an extended one, 
whereas under the Employees’ Provident 
Funds Act the definition of ‘employee’ is 
more succinct Section 2(f) of the latter 
Act defines ‘employee’ as meaning any per- 
son who is employed for wages in any kind 
of work, manual or otherwise, in or In 
connection with the work of an establish- 
ment and who gets his wages directly or 
indirectly from the employer. Stress is 
thus laid on the employee being employed 
‘in connection with the work of the estab- 
lishment’. Assuming, therefore that ‘estab- 
lishment’ has to be viewed in the sense of a 
•house of business’ as laid down in the 
decisions mentioned above, it is necessary 
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to find out which of the workers in the 
Mint Street office fall within the definition 
in Sec. 2(f); that is, which of them are 
persons who are employed in connection 
with the work of the establishment of the 
petitioner in its sense of a “house of busi- 
ness”. There may be scope, on a more 
careful examination of the work done by 
the individual workers in the Mint Street 
office, to find out whether such connection 
between their work and the work of the 
factory can be established or not and con- 
fine the application of the Employees' Pro- 
vident Funds Act to the persons who are 
found to satisfy this test. The impugned 
order dated 21-12-1965, appears to assume 
that all the workers in the Mint Street 
office are engaged in connection with the 
work appertaining to the factory, like the 
maintenance of accounts, procuring raw 
materials and selling of the articles pro- 
duced by the factory. The counsel -for the _ 
petitioner has filed a supplementary affi- 
davit detailing the work done by the 
employees in the Mint Street office. It will 
be open to the petitioner to afford data to 
the Regional Provident Fund Commissioner 
for the purpose of showing whether all or 
only some of the workers in the Mint 
Street office are connected with the factory 
in the above mann er, or whether there is 
still room for any of the workers in that 
office being exempt. The order of the 
Regional Provident Fund Commissioner aj>- 
pears to involve a conclusive determination 
that all the workers of the Mint Street office 
are liable to contribute under the Emplo- 
yees’ Provident Funds Act. But in view of 
the supplementary affidavit now filed be- 
fore me, another opportunity will he given 
to the management to produce data to 
clarify the position. The Regional Provi- 
dent Fund Commissioner is directed to recon- 
quer the case of the workers in the Mint 
Street office, and if any of them are found 
not to be connected with the work of the 
them from the scope of 
tire Employees’ Provident Funds Act, if the 
data afforded are sufficient for that purpose. 

5- The writ petition Is allowed and the 
respondent is directed to re-examine the 
c^e of the workers in the Mint Street 
office m the light of the circumstances 
mentioned above. I may add that one of 
thCTi is now alleged to have left the office 
subsequently. Now there remains only four 
workers for consideration. No order as to 
costs. 


Petition allowed. 
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Ant 1970 MADRAS 197 (V 57 C 51) 
VEERASWAMI AND RAMA- 
PRASADA RAO, JJ. 

Messrs. R. Kanakasabai and others. Ap- 
plicants v. The Controller of Estate Duty, 
Madras, Respondent. 

Tax Case No. 2 of 1966 (Reference No. 1 
of 1966), D/-9-4-1969. 

(A) Estate Duty Act (1953), S. 12 — ■ 
Applicability — Reservation, express or 
implied, of interest in property gifted neces- 
sary — Provision for maintenance of donor 
insufficient to attract section. 

(Para 2) 

(B) Estate Duty Act (1953), S. 10 — 
"Entire exclusion of any benefit” — In- 
terest in the property gifted unnecessary — 
Provision for maintenance of donor by 
donee is a benefit — But mere expression 
of hope of being maintained is not benefit 

It cannot be contended that the benefit 
referred to in Section 10 should be in the 
nature of an interest in the property gift- 
ed, If it was intended that the benefit 
should be founded on or be derived only 
from the property gifted, the section would 
have been differently worded. A provision 
for maintenance of the donor in a gift deed 
even if no charge on the property is created 
will amount to such a benefit attracting 
duty as property passing to that extent. 
But a mere confidence expressed by the 
donor as to his maintenance by the donee 
will not amount to a provision for mainte- 
nance. (Paras 2, 3) 

(C) Estate Duty Act (1953), S. 10 y— 
“To the extent of the benefit” Gift with 
reservation of interest — Entire subject- 
matter of the gift not dutiable but only the 
extent of the benefit — Benefit by way of 
provision for maintenance — Valuation. 

In the case of a gift with a reservation 
of a benefit, it is not the entire subject- 
matter of the gift which is dutiable but 
only the value of the benefit so reserved, 
Iu the case of a benefit by way of provi- 
sion for maintenance of the donor, the value 
thereof is to be fixed by multiplying by the 
number of years of the donor’s existence 
the annual amount of maintenance where it 
is stipulated. Where it is not stipulated, 
it is for the Revenue to fix the quantum in 
consultation with the accountable person. 

(Para 4) 

K. Srinivasan, D. S. Meenakshisundaram 
and K. C, Rajagopala, for Applicants; V. 
Balasubramanian and J, Jayaraman, for Res- 
pondent. 

VEERASWAMI, J.: This is a reference 
under the Estate Duty Act at the instance 
of the accountable persons. One Rathna- 
sabbapathi Pillai died on February, 5, 1959. 
The subject-matter of the reference is the 
total value of six gifts of immovable pro- 
perty made by the deceased person in 
favour of his sons, grandsons, daughter 


and wife namely, Rs. 7,33,656. The Reve- 
nue considered that the reservation in each 
of tbe gifts towards maintenance attracted 
Section 12, or, in the alternative. Sec. 10: 
The question to consider is : 

"Whether, on the facts and in the cir- 
cumstances of the case, the properties set- 
tled by the deceased by the six deeds of 
settlement valued at Rs. 7,38,656 or any 
part thereof was not liable for inclusion in 
die estate of the deceased as property 
deemed to pass on his death?” 

2. We are of the view that there is 
no room whatever for the application of 
Section 12. The gift deeds were all exe- 
cuted more than two years prior to the 
death of the deceased. The first four deeds 
are in favour of his sons and grandsonsand 
are in stereotyped form. The disposition 
in these documents of the immovable pro- 
perty is of absolute ownership. On that 
matter there can be little doubt. But the 
disposition was followed by these words, 
“During my lifetime, you should pay me 
rupees one thousand per annum for the 
expenses of my livelihood”. The payment 
should be made out of the income from the 
properties given to the grandsons. In the 
ease of the gift to the daughter, die words 
were, ‘You should maintain myself and my 
wife Raiambal alias Sivanandavalli Animal 
till our lifetime”. In the case of the wife, 
the language is, “Since I am getting sickly 
and I feel I may not live long from now 
and on the confidence that you will main- 
tain me till my life, I hereby give by 
means of this settlement with immediate 

effect. ” The provision in the first 

four deeds for payment of a sum of Rupees 
1,000 per annum, in our opinion, is not a 
charge on the property given as a gift, nor 
does it create any interest therein. The 
position is the same in respect of the deed 
in favour of the daughter. So far as the 
wife is concerned, there is not even a provi- 
sion for maintenance, All that is found is 
a confidence expressed by the donor as to 
his maintenance by the wife. For Sec. 12' 
to apply, there should he a reservation of 
an interest in the property settled. The 
reservation may be express or implied, but 
it should be of an interest in the property 
which is the subject-matter of the settle- 
ment. That is clearly not the case here , in 
any of the deeds. We are unable to accept 
the contention for the Revenue to the 
contrary, 

3. The question then is whether Sec- 
tion 10 is attracted. In our opinion, the 
non-exclusion clause as to possession and 
enjoyment does not apply. The deeds are 
clear on that, for, they say that possession 
has been delivered. It has to be assumed, 
therefore, that the donee in each case as- 
sumed possession and enjoyment and to 
the entire exclusion of the donor. The 
question then is whether there was a exclu- 
sion of the donor from any benefit to him 
by contract or otherwise. That the provi- 
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s?cm for payment of maintenance in the 
deeds in favour of the sons, grandsons and 
daughter amounted to a contract can admit 
Of no doubt. The obligation to pay main- 
tenance is supported by the consideration 
of making a ©ft in each of these cases. 
The only other question, therefore, is, is it 
a benefit reserved to the donor by the con- 
tract within the meaning of Section 10, 
\Ve should think that it is such a benefit. 
The contention for the accountable persons 
is that the benefit should be in the nature 
of an interest in the property given as gift. 
We are unable to construe the last words 
in the section in that manner. In our 
opinion, there is no warrant for it. The 
non-exclusion is in two parts, one in res- 
pect of possession and enjoyment of the 

S o petty which is the subject-matter of 
e gift and the other from any benefit to 
the donor which need not necessarily be 
from the property, fif it is mt'ena'ea tftaf 
tho benefit should be founded on or bo 
derived only from tho property which is 
gifted, the section would have been word- 
ed differently. It does not say that it should 
bo a benefit to the donee from tho property 
by contract or otherwise. We are inclined 
to think that any benefit which the donor 
bargains for by a contract embodied in a 
document which conveys the property by 
way of gift would be within the purview of 
the section. We are of the view that the 
provision for maintenance in the four deeds 
in favour of the sons and grandsons and 
also the provision in the deaf in favour of 
the daughter do amount to such a benefit 
which will attract duty as property passing 
to that extent on the death of the deceased. 
It follows that it is not the entire subject- 
matter of the gift that will be dutiable but 
only to the extent of the benefit. 


A. Bow the benefit would be valued is 
a different matter. But it is obvious that 
the valuation of the benefit would in every 
case arise only on the death of the donor. 
That the value of the benefit, that is to say, 
the amounts of maintenance fixed in each 
of the first four deeds multiplied by the 

S ears of the donor’s existence would give 
le provision (sic) in the deed in favour of 
the daughter is concerned, no sum has 
been fixed as maintenance. It is for the 
Revenue in consultation with that account- 
able person to fix the quantum in that case 
which would be taken as having passed on 
the death of the deceased. We may add 
that so far as the deed in favour of the 
wife is concerned, in our opinion, it makes 
no provision at all for maintenance in the 
form of any kind of reservation. 


5. Learned Counsel for the Revenue 
argues that the entire value of the pro- 
perty should be taken as having passed. 
But it is hardly necessary to say that Sec- 
tion 10 does not admit of it That section 
is clear that only to the extent of the non- 
exclusion of benefit there would be pass- 
ing. 


6. We answer the question in favour 
Of the accountable persons but in the 
t&anner indicated above, with costs. Coun- 
sel’s fee Rs. 250. 

Answered accordingly. 


AIR 1970 MADRAS 193 (V 57 C 52) 
KRISHNASWAMY REDDY, J, 

Public Prosecutor, Appellant V. Pitchaiah 
Moopanar alias Pitchaiah Pillai, Respondent 
Criminal Appeal No. 492 of I960, D/- 10- 
10-1968, from Order of S. fa Madurai in 
Cri. Appeal No. 103 of 1965. 

Penal Code (1860), Sections 3 04- A, 337, 
1138 and 290 — Accused, a layman, putting 
tip a building employing masons — Masons 
constructing it negligently — Collapse of 
building resulting in the death of several 
thmates — Accused field coufcf not 6e con- 
victed — (Tort ■ — i Negligence — Collapse 
t>f building). 

Where the accused, the manager of a 
School, had a building put up at a cost 
t)f Rs. 35,000 employing masons therefor 
tod the masons constructed the same with 
excess of sand in the mortar, the building 
Collapsed lolling several inmates, and the 
evidence showed that the accused was a 
layman who had to depend on others skilled 
In the matter of putting up buildings : 

Held, that the accused could not be held 
guilty for the negligence of the persons 
who actually constructed the building 
tvhicb negligence was the causa causaas 
for the collapse of the building. The fact 
that the accused’s act might have been the 
causa sine qua non was not sufficient AIR 
1965 SC 1616, Foil. 


(Paras 9 and 11) 
Cases Referred; Chronological Paras 
{1965) AIR 1965 SC 1616 (V 52) 

1965 (2) Cri LT 550, Mohd. 

Ranga walla v. Maharashtra State 10 


Asst Public Prosecutor, for Appellant; 
V. Rajagopalachari, for V, V, Raghavan for 
Respondent 


JUDGMENT : This appeal has been pre- 
ferred by the Public Prosecutor against the 
order of acquittal of the respondent by the 
Sessions Judge, Madurai, in C. A. No, 103 
of 1965 by his Judgment dated 18-2-1960, 
setting aside the conviction and sentence 
imposed by the Special Additional First 
Class Magistrate, Madurai, in C. C. No. 1 
of 1964 under Sections 304-A, 337, 838 and 
290, I. P. C. 

2. The prosecution case is briefly this; 
The respondent Pitchiah Moopanar was the 
Manager and correspondent of the Saras* 
waihi Higher Elementary School, Maninaga* 
ram Second Street, Madurai. At about 12 
noon on -4-4-1964, a portion of the building 
collapsed while masses were being held in 
tho school resulting fa the death of 35 girl 
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students and a middle aged woman. 
Fur tlier, 16 students sustained grievous 
injuries and 142 students sustained simple 
injuries. A cow and two calves died, and 
one cow was injured. The Collector of 
Madurai directed P. W, 215 Sri. Javapalan, 
Executive Engineer, to inspect the building 
and submit a report as to the cause for the 
collapse of the building. An enquiry was 
also held by the Revenue Divisional Officer, 
Madurai. Certain broken pieces of brick 
masonry construction were examined by 
P. W. 214 Sri. Muthukumaran, Research 
Officer at the Research Laboratory of the 
Soil Mechanics and Research Division of 
the Public Works Department and he gave 
his opinion, After receiving the report of 
P. W. 215, based upon the report of 
P. W. 214, the Inspector of Police, B. North 
Circle, Madurai, filed a charge-sheet against 
the respondent under Sections 3 04- A 338, 
837, 338, 288 and 290 read with 109 IP.C, 

3. It is the case of the prosecution that 
the respondent who was the Manager of 
the said school was responsible for the 
proper upkeep and maintenance of the 
building in which the school was being 
conducted and that he had not exercised 
that amount of reasonable care expected of 
him in constructing and maintaining the 
building. The respondent had taken on 
lease the vacant portion around a Samathy 
on a monthly rent of Rs. 7 from P. W. 205 
Karuppan Chettiar to whom the site belong- 
ed ana was conducting the school in tiled 
shed. Subsequently, lie took permission 
from P. W. 205 for constructing a double 
storeyed building on the site and after 
the building was constructed, an agreement 
was entered into between the respondent 
and P. W. 205 that the respondent was to 
pay Rs. 250 per month as rent, that this 
amount was to be deducted from the value 
of the building which was fixed at Rs. 32,000 
and that after the entire amount is wiped 
out by adjustment of rent, P. W. 205 
would become the owner of the building. 

The prosecution suggested that the res- 
pondent, with a view to make profit out of 
running of the school and since the build- 
ing itself would not belong to him after 
some time, got the building constructed 
with bad materials and without _ proper 
technical advice and assistance and in viola- 
tion of certain orders passed by the Munici- 
pality and thus was rash and negligent in 
putting up the building in a hurried man- 
ner without devoting any care expected of 
a prudent man. It was also suggested that 
even after the construction of the building, 
he was not attending to the repairs of the 
building then and there even when he had 
come to know that the building required 
immediate repairs. 

4. The prosecution let in evidence to 
show that tne respondent submitted a plan 
for the construction of building, prepared 
by P. W. 203 Meenakshisundaram, an un- 
licensed Surveyor and after the plan was 
approved by the Municipality, he made 


deviations from the approved plan and 
constructed the building and that in spite 
of notice to remove the deviations, he dis- 
obeyed the orders of the Municipality and 
completed the construction hurriedly and 
that as a result, he was prosecuted and 
sentenced to pay fine. The prosecution has 
further tendered evidence that in respect of 
the construction of the b uildin g, lime 
mortar used was prepared by the respon- 
dent himself, using almost double the 
quantity of sand that would be mixed with 
Erne and that he had not taken any techni- 
cal advice whatever but constructed the 
building with the aid of Cooly masons. 

Evidence was also tendered tha t the 
pillars, both in the ground floor and in the 
first floor were heavily overloaded, that the 
excess load on the masonry pillars had 
resulted in cracks to the building, that in 
spite of such cracks, no attempt was made 
by the respondent to take proper technical 
aavice even at that time and tha t he was 
callously indifferent to the safety to the 
b u il din g as well as the persons who used it. 
It is also the case of the prosecution that 
besides the cracks on the walls of the build- 
ing, in some places, the beams had sagged 
on account of over-loading and that 
casuarina posts had been given as props to 
support the bent beams and that even then 
the respondent had not taken proper steps 
to ensure the safety of the bunding, 

5. The respondent contended that he 
had taken proper technical advice from one 
Nataraja Pnlai, a Retired Assistant Town 
Planning Officer of Madurai Municipality 
and after getting his advice, he entrusted 
the work of construction to the mason. 
P. W. 208 Ramaswamy Naidu deposed that 
he was not a skilled person, that he was 
not responsible for mixing of mortar using 
more quantity of sand, that he was not 
supervising the construction as he did not 
know the technique of construction and 
that the said Nataraja Pillai was supervis- 
ing the construction. He further added that 
he was effecting repairs whenever he was 
told about the necessary repairs to be done, 
that he did not construct the building 
with profit motive, that the immediate 
cause of the fall was really the action of a 
mason who tampered with a pillar which 
required repairs and that he was neither 
rasa nor negligent in the construction of 
the building or its upkeep. The respon- 
dent examined nine witnesses to substantiate 
his case. 

6. The learned Magistrate, after hearing 
the evidence tendered by the prosecution 
found that the respondent constructed the 
building at a cheap cost with a profit 
motive and without taking proper technical 
advice and that that itself would be a rash 
and negligent act and, therefore, convicted 
the respondent. 

7. On appeal, the learned Sessions Judge 
acquitted the respondent by his well-rea- 
soned judgment after having discussed all 
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the points raised by both sides. He ulti- 
mately found that the respondent was not 
a skilled person that he had to depend 
upon the mason for the construction, or the 
work and that the respondent could not 
have known as to what kind of mortar and 
what quantity of mortar should bo used as 
it was not within his knowledge. The learn- 
ed Judge accepted the version of the res- 
pondent that the work has done by the 
mason. Ram as ami Naidu (T. W. 200) and 
that die respondent could not be held 
liable for the rash and negligent act The 
learned Sessions Judge also found that the 
respondent would not have constructed the 
building in a hurried manner by using bad 
materials as he had put his own money 
spending a sum of Rs. 32,000 for the pur- 
pose or occupying it at least for ten yean, 
so that the amount spent by him could bo 
wiped out by adjustment of rent for ten 
years, 

8. There cannot be any doubt that the 
budding collapsed as a result of which, un- 
fortunately 35 school children died and 
several others were injured. The main 
question is whether the collapse of the build- 
fog was due to the rash or negligent act of 
the respondent The learned Public Pro- 
secutor reiterated the same points urged on 
behalf of the prosecution before the appel- 
late Court, but stressed before mo that the 
act of the respondent in not having attend- 
ed to immediate repairs by taking techni- 
cal advice after having come to know that 
it required such repairs should be held to 
be a rash and negligent act on his part. 

He relied upon the evidence of P. W. 203 
Paramanandam, the carpenter. P. W. 203 
stated that a few months before the collapse 
of the school budding the respondent sent 
for him to inspect the beams of the build- 
ing, He found one beam of the ground 
Door and one beam of the first floor bent, 
xxxxxxxx x 

xxxxxxxr x 

x.-x. 'x-x-x-x-xx x 

0. It is not the case of the prosecution 
that the respondent himself constructed 
the building. It is not disputed that he 
sought the assistance of the masons and the 
masons constructed the building. If the 
masons had not done the work properly 
and if they had been negligent in not mix- 
fog the lime mortar in proper proportions, 
the respondent could not be made liable for 
the negligence of those persons who actual- 
ly constructed the building, who are sup- 

K sed to be skilled. The respondent is a 
'man. He, therefore, cannot be held 
liable for the negligence of the persons 
who actually constructed the building which 
negligence is the causa causans for the 
collapse of the building. 

10. In Mohd, Ranga walla v. Maharashtra 
State, AIR 1965 SC 1616. it is held that 
death must be direct result of the rash or 
negligent act of accused and the act must 
be efficient cause without intervention of 
another's negligence, and it must be the 


causa causans, and it is not enough that It 
may have been the causa sine qua non. 

11. In the result, I find, taking an all 
round view of the case, that the prosecu- 
tion has not established beyond reasonable 
doubt that the school building collapsed 
causing the death of several persons and 
injuries to several others by the rash and 
negligent act of the respondent. In any 
event, I do not see any compelling reason 
to reverse the order of acquittal, by the 
learned Sessions Judge. 

12. It is of course unfortunate that 
several school children died as a result of 
the collapse. If the Municipal authorities 
had taken care to inspect the . building 
periodically being a public institution, this 
unfortunate incident could have been pro- 
bably avoided. It is gratifying to note 
that immediately after this incident, the 
State has brought a legislation to control 
and regulate the construction, upkeep and 
maintenance of the public buildings. It is 
at least expected in future that the autho- 
rities concerned would be vigilant and take 
that much of the care expected of them to 
inspect the buildings, wherein public insti- 
tutions are housed, and, if they find such 
buildings are unsafe, to take immediate ap- 
propriate action as they deem fit 

13. The appeal is dismissed. 

Appeal dismissed. 


AIR 1970 MADRAS 200 (V 57 C 53) 

M. ANANTANARAYANAN C. J. AND 
NATESAN J. 

Maimoon Bivi and another. Appellants v, 
O. A. Khajee Mohideen and another. Res- 
pondents. 

Letters Patent Appeal No. 83 of 1964, 
D/- 4-3-1969, from judgment of Kailas am 
0., in A. S. No. 402 of 1901, 

(A) Mahomedan Law — Succession and 
admini stration — — Devolution of Inheritance 
— * Death of Mahomedan intestate — Heirs 
take as tcnants-in-common in spedfio 
shares — Theory of representation not re- 
cognised Widow and minor children 
left as heirs — Management of estate as- 
sumed by widow’s father, and income spent 
for maintenance and education of heirs — — 
Acquisition of new property in widow's 
name — - No evidence to show that any 
surplus from income of estate was utilised 
for acquisition — ■ Newly acquired property 
held not partible — . Section 90, Trusts Act, 
“'d not apply — Order of Kailas am J, in . 
A. S. No. 402 of 19G1 (Mad), Reversed — 
(Trusts Act (1882), S. 90). 

Where a Mahomedan die3 intestate, his 
estate devolves on his heirs and they take 
the estate as tenants-in-common in specific 
snares. The theory of representation is not 
recognised under the Mahomedan Law and 
the interest of each heir is separate and 
distinct (Para 3) 
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There is no provision in Mahomedan Law 
that the acquisitions of the several mem- 
bers of a family are made for the benefit of 
the family jointly. Children in a Muham- 
medan family are not co-owners in the sense 
that what is purchased by one person 
enures for the benefit of another, AIR 1925 
Mad 1149 and AIR 1928 Mad 14, Rel. on. 

(Para 3) 

After the death of a Mahomedan inte- 
state, leaving behind an adult widow and 
two minor children, the widow with her 
children came to live in her fathers house. 
The father who was a well-to-do person 
assumed the management of the whole 
estate and spent out of the income from 
the properties for the maintenance of the 
widow and her children as well as for 
education of the children. During her 
fathers management the father acquired a 
new property in the widow’s name. It was 
not shown that the funds of the joint pro- 
perty were utilised for the purchase of the 
property. 

Held (i) that the newly acquired pro- 
perty of the widow as tenant in common 
was not partible. To make the property 
acquired in her name partible, it must be 
established that the property was purchas- 
ed in her name as representative of the 
common estate. It could not be said that 
the widow had gained an advantage in 
derogation of her minor children, as she 
was not in management of the estate, The 
burden was on the party claiming that it 
was an acquisition in die name of the 
widow for and as representative of the co- 
owners. (Para 4) 

(ii) Section 90 Trusts Act did not apply. 
For it to apply, it must be established that 
the party against whom relief is sought 
availed himself of his position as co-owner 
and gained an advantage in derogation of 
the rights of other persons interested in the 
property, or as representing all persons 
interested in the property gained an advan- 
tage. Then, of course, he must hold the 
advantage gained for the benefit of the 
other persons interested in the property, 
but subject to their obligation to share the 
expenses incurred in acquiring the advan- 
tage. In the instant case, admittedly, the 
management of the common properties was 
not with the widow, but the management 
was by the widow’s father for the benefit 
of all the heirs. Order of Kailasam J. in 
A. S. No, 402 of 1961 (Mad), Reversed. 

(Paras 3, 4) 

(B) Letters Patent (Mad), Clause 15 _ — 
Appeal under • — No inhibition against 
interference on facts — Comparison with 
powers under Section 100, Civil P. C. 
--(Civil P. C. (1908), S. 100). 

The appeal under Clause 15 Letters 
Patent is in the nature of rehearing of the 
appeal. While there is a specific inhibition 
under Section 100 Civil P. C. against inter- 
ference on facts in second appeal, there is 
no such inhibition under Clause 15 Letters 
Patent There is no rule of law that a 


finding, arrived at by a single Judge of the 
High Court in first appeal, is not open to 
he challenged on facts under Clause 15 
Letters Patent Of course, in a Letters 
Patent appeal, the High Court will give the 
utmost consideration to an inference of fact 
made by single Judge of the High Court 
and will be hesitant to differ from the 
same. (Para 5) 

Cases Refenred; Chronological Paras 
(1966) AIR 1986 Mad 266 (V 53) = 

ILR (1966) 1 Mad 468, Venkata- 
subramania v. Eswara Iyer 8 

(1928) AIR 1928 Mad 14 (V 15) = 

106 Ind Cas 76, Abdul Huck v. 
Seethamsetti Jayarao 8 

(1925) AIR 1925 Mad 1149 (V 12)= 

49 Mad LJ 675, Abdul Samad 
Khan v. Bibijan 8 

(1897) 1897 AC 180 = 66 LJ Ch 
413, Kennedy v. De Trafford 3 

A Sundaram Iyer, G. M. Abdul Khader 
and S. M. Amjad Nainar, for Appellants; 
S. V. Venugopalachari and S. Padmanabhan, 
for Respondents. 

NATESAN J.: This is an appeal under 
the Letters Patent from the judgment of 
our learned brother Kailasam J. in a regu- 
lar first appeal. The suit is one for parti- 
tion of the properties of a deceased 
Muhammad Ahmed Meeran who in 
March 1943, leaving as his heirs his widow 
Maimoon Bivi, minor son Khaja Mohideen 
and minor daughter Mohideen Bathammal, 
filed by Khaja Mohideen after becoming a 
major. The widow, the chief contestant 
in the suit, is the first defendant. The 
minor daughter of the deceased represented 
by her husband as guardian is the third 
defendant. She became a major pendente 
lite. The suit properties comprise the 
plaint first and second schedule properties. 
The first schedule properties were secured 
as the two-third snare of the deceased 
Ahmed Meeran in his father’s estate under 
the decree in O.S. No. 329 of 1943 on the 
file of the District Munsif Court, Tirunelveli. 
The second schedule property stands in the 
name of the widow the first defendant, 
under a purchase as per the original of 
Exhibit A-13, 13-3-1955. It is the case of 
the plaintiff that the second schedule pro- 
perty, though standing in the name of the 
first defendant, has to be partitioned among 
the heirs of the deceased Ahmed Meeran, 
as the property was purchased in the name 
of the first defendant -with the surplus in- 
come from the first schedule properties for 
the benefit of all the heirs, There is no 
dispute as regards the first schedule pro- 
perties and the shares the parties are en- 
titled to therein — the plaintiff to 14/24th 
share, the first defendant to a 3/24th share 
and the daughter the third defendant to 
the remaining 7/24th share. The contest is 
only in respect of the second schedule pro- 
erty which the first defendant claims to 
e an acquisition made by her for herself. 
The learned Subordinate Judge upheld the 
first defendant's exclusive right to the 
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applicable to a Muhammadan, family. At 
the moment of his death, the estate of a 
deceased Muhammadan devolves on his 


second schedule property mid granted a 
preliminary decree for partition of the first 
schedule properties except item 9. On ap- 
peal to this Court, our learned brother, 
Kailasam L, allowed the appeal upholding 
the plaintiffs claim for partition of the 
second schedule property also. The Letters 
Patent Appeal is directed against the varia- 
tion of the decree in respect of the second 
schedule property. 

2. The short question for consideration 
is whether the second schedule property 
was acquired with the income from the 
first schedule properties as an accretion to 
the common estate as pleaded by the plain* 
tiff. The common case of the parties is 
that, after the death of her husband, the 
first defendant along with her children was 
living in her fathers house and that her 
father was looldng after the first schedule 
properties. He was spending out of the 
income from the properties for the mainte- 
nance of the first defendant and her 
children as well as for education of the 
children. It is an admitted fact that he 
was a well-to-do person. He died on 3-10- 
1955. It is the plaintiffs case that the 


heirs and they take the estate as tecants-in- 
coimoon in specific shares. The theory of 
representation is not recognised under the 
Muhammadan Law and the interest of each 
heir is separate and distinct. As observed 
in Abdul Huck v. Seetbamsetti Jaya Rao, 
108 Ind Cas 76 = (AIR 1928 Mad 14), 
children in a Muhammadan family are not 
co-owners in the sense that what is pur- 
chased by one person enures for the benefit 
of another. In that case, the children of a 
deceased Muhammadan were minors at the 
tirna of his death and their paternal uncle 
who managed the properties on their be- 
half purchased some property in the name 
of one of the minors. The contention that 
inasmuch as the property was purchased in 
the mime of a minor it must be taken to 
have been purchased for the benefit of the 
whole family, was rejected. But, as there 
was evidence that some cash left by tho 
deceased was utilised for the purchase, it 
was held that to the extent the amount 
was taken for the purchase from the gene- 


maternal grandfather purchased the second «**» of minor in whose name the 
schedule property with the surplus income Purchased had to give credit 

from the first schedule properties. The to ^ e ***** for ^e amcnfht. It, was said 


first defendant would contend that she had 
funds of her own, that she used to earn 
by doing yarn-winding, stitching and em- 
broidery work, that her father also used 
to give her moneys, that she lent out the 
moneys and after realising moneys lent, 
she purchased the second schedule pro- 
perty. 

3. To start with, certain principles have 
to be borne in mind while considering the 
claims made in this case and examining the 
evidence on record in relation thereto. We 
are here concerned with a property ac- 
quired by a Muslim woman at a time when 
her husband's estate was owned in common 
by her along with other heirs, her children. 
Another important feature is that the com- 
mon properties were in the management of 
her father. She was an adult and the other 
co-heirs were minors. Under the Muham- 
madan Law, she was not the property 
guardian of the minors. Nor was the 
maternal grandfather who was actually in 
management of the properties, guardian of 
the minors. He had assumed management 


that when accounts were taken the family 
would be entitled to debit against the per- 
son in whoso name tho property was pur- 
chased the amounts utilised for the pur- 
chase, and that the fact that tho property 
was purchased by him with money taken 
from the father’s estate would not make 
the property tho common property of tho 
family. We may here usefully refer tho 
following observations of ours in Venkata- 
subramania v. Eswara Iyer, AIR 1968 Mad 
288 at p 289: 

“Amongst tenants-in-common where one 
tenant-in-common acquires pro p e rty in his 
individual right with no intention of making 
it common property, the property will not 

be divisible As noticed in Kennedy 

v. De Trafford, 1897 AC 180, there is no 
fiduciary relation between tenants -in-com- 
mon of real estate as such. Nor can one 
tenant-in-common of real estate by 
leaving, the management of the pro- 
perty in the hands of his co-tenant 
impose upon him an obligation of 
fiduciary character. A co-sharer would 


of the family properties, no doubt, for the continue to account "for the rents and pro- 
benefit of the co-heirs. It is well establish- fits received by him in excess of 


ed that, even in the case of a joint Hindu 
family where there is sufficient nucleus, 
there, is no presumption that property stand- 
ing in the name of a ''female member of 
the family is joint family property. As 
pointed out in Abdul Samad Khan v. Bibi- 
jan, 49 Mad LJ 675 = (AIR 1925 Mad 
XI49), there is no provision in Muham- 
madan Law that the acquisitions of the 
several members of a family are made for 


well establish- fits received by him jn excess of 

Us share;, but even if he fads 

t o main tain separate account of Ms 
lawful share and is in possession of excess 
profits, the funds collected by him do not 


get impressed with the character of joint 
funds. There is no trust in favour of tho 


,, who have not joined in the acqui- 
sition of the profits or in investments." 

As to Section 90 of the Trusts Act, for ft] 
to apply, it must be established that the] 


the benefit of the family jointly; and the party against whom relief is sought avail- 
principles and presumptions applicable to ed himself of bis position as co-owner and 
the case of a joint Hindu family are not gained an advantage in derogation of the 
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rights o£ other persons interested in the 
property, or as representing all persons in- 
terested in the property gained an advan- 
tage. Then, of course, he must hold the 
advantage gained for the benefit of the 
other persons interested in the property, 
but subject to their obligation to share 
the expenses incurred in acquiring the ad- 
vantage. 

4. In the present case, admittedly, the 
management of the common properties was 
not with the first defendant. The manage- 
ment was by the first defendant’s father 
for the benefit of the first defendant and 
her children and the purchase was made 
in her name. To make the property ac- 
quired in her name partible, it must be 
established that the property was pur- 
chased in her name as representative of the 
common estate. It cannot be said that the 
first defendant had gained an advantage in 
derogation of her minor children, as she 
was not in management of the estate. The 
case of the first defendant is that the funds 
of the joint family were not utilised for 
the purchase of the property and that it 
was out of her own earnings, to which was 
also added moneys given to her by her 
father, that the property was purchased. 
True, if it is found that the purchase had 
been made by the grandfather from out of 
the surplus in his hands taking the sale 
deed in the name of his daughter, the then 
adult co-owner of the properties, a case 
for partition of the property between the 
co-owners may be held made out. But the 
burden in this respect is on the party claim- 
ing that it is an acquisition in the name 
of the first defendant for and as repre- 
sentative of the co-owners. 

5. The plaintiff relied principally on the 
evidence of his maternal uncle, the brother 
of the first defendant who has given evi- 
dence as P.W, 2, and the account book 
Exhibit A-2 on which our learned brother 
Kailas am J., rested his decision. Learned 
counsel for the plaintiff had to concede 
that, if the account book Exhibit A-2, and 
the evidence of P.W. 2 are rejected, the 
plaintiff has no case for partition of the 
second schedule property. The learned 
trial Judge who heard and saw the witness 
has rejected the oral evidence of P.W. 2, 
and, as regards the account book Exhi- 
bit A-2, he concluded that Exhibit A-2 is 
not a genuine account book and that.it was 
cooked up for the purpose of the suit, Mr. 
S. V. Venugopalachari, counsel for the 
plaintiff, contended that the questions whe- 
ther Exhibit A-2 is a genuine account or 
not or whether the evidence of P.W. 2 
should be accepted or not are pure ques- 
tions of fact, in respect of which this Court 
in Letters Patent appeal .would not re- 
assess the evidence. It is said that the 
matter is now at the second appellate stage. 
We cannot agree. The appeal under CL 15 
Letters Patent Is in the nature, of rehear- 
inq; of the appeal* While there is a specific 
inhibition under S. 100, Civil P. G., against 


. interference on facts in second appeal, 
there no such inhibition under Cl. 15, Let- 
ters Patent. Clause 15 is differently word- 
ed from S.. 100, Civil P.C., and the appeal 
before us is from a judgment in a regular 
appeal under S. 96, Civil P. C., heard by 
a single Judge of this Court. Our atten- 
tion has not been drawn to any rule of law 
that a finding, arrived at by a single Judge 
of the High Court in first appeal, is not 
ogen to be challenged on facts under clause 
15 Letters Patent Of course, in a Letters 
Patent Appeal, this Court will give the 
utmost consideration to an inference of fact 
made by learned single Judge of this 
Court and will be hesitant to differ from 
the same. But there are cases and cases 
and we are concerned with the reversal 
of finding of fact depending to an extent 
on the credibility of witnesses assessed 
against by the trial Judge who heard and 
saw the witnesses. Having regard to this 
aspect, we cannot, as desired by learned 
counsel for the plaintiff, at the outset refuse 
to re-examine the evidence ourselves. Only 
when there is no question as to the truth- 
fulness of a witness and the question is as 
to the proper inference to be drawn from 
truthful evidence, the original Court is in 
no better position to decide the matter 
than the appellate Court. 

(Their Lordships after discussing the evi- 
dence, oral and documentary, in paras 6 
to 8, found themselves in entire agreement 
with the Subordinate Judge that the acqui- 
sition of the second schedule property was 
for the exclusive benefit of the first defend- 
ant and not as representing the co-heirs, 
and concluded.) 

9. In the result, the Letters Patent 
Appeal is allowed and the decree and judg- 
ment of the trial Court in regard to the 
second schedule property are restored. The 
parties will bear their respective costs in 
this appeaL 

Appeal allowed. 


AIR 1970 MADRAS 203 (V 57 C 54) 
VENKATADRI AND VENKATA- 
RAMAN, JJ. 

Sree Shanmugar Mills Ltd., by Managing 
Agents Sri Alagai Ltd. Appellant v. S. K. 
Dharmaraja Nadar and another. Respon- 
dents. 

O.S.A. No. 68 of 1959 and C.M.P. 
Nos. 14419 and 14420 of 1967, D/-14-3- 
1968, (From OJ?. 297/195 7 D/ -30-4-1959). 

(A) Companies Act (1956), Ss. 433 (e) 
and 434 (c) — “Unable to pay its debts” — 
Assets not to include value of building and 
machinery without which company cannot 
function as such. 

In a creditors petition to wind up the com- 
pany on the ground that the company was 
unable to pay its debts within the mean- 
ing of S. 433 (e) read with S. 434 (c) of 

JM/KM/E778/69/TVN/D ~ 
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the Companies Act, the Company resisted, them was paid and they even agreed to 
rr® 5 *!.*•. oive un substantial sum if the payment was 


the action alleging that while its liabilities give up 
amounted only to Rs. 8,72,414, its assets 
were of value of Rs. 10,79,130. It was 
found that the value of assets stated in- 
cluded the value of building and machi- 
nery excluding which only a sum of Rs. 3 
lakns would do available to discharge its 
liabilities, 

Held that for determining the question 
as to whether the Company would be able 
to meet its then demands, the value of 
such assets without which it could not 
carry on business, should not be taken into 
account The test of inability to pay the 
debt under S. 433 (e) was not whether the 
Company, if it converted all its assets into 
cash, would be able to discharge its debts, 
but whether in a commercial sense the 
existing liabilities could, be paid by it while 
it continued to carry on as a company. 

Therefore, the company must bo considered 


immediate or in near future. There wa3 
no prospect even if the mills were to be 
run by the shareholders. Though tho share- 
holders wanted that possession of the mills 
bo given to them under a scheme and they 

g roposed to manage it by raising funds 
•om the general public, they were them- 
selves not willin g to invest further funds or 
to take fresh issue of shares. The company 
also argued that inasmuch as all the debts 
were discharged, there was an automatic 
permanent stay of winding up by reason of 
the term of tne arrangement. 

Held, (1) that, in view of tho fact that 
the company was not in a position to pay 
the debt due to the lessee for advances 
made and interest established, it was unable 
to pay its debts even at this stage. 

(Para 14) 

(2) that there could be no automatio 
stay of winding up as claimed because 


pay itS w” m oaT°„ S f firstly, ~S, 466 ?o5empW a "spectaTa^ 

°by‘l££a£dS -*J ISP * 

Iyer, J„ Affirmed. (Para 3) 


CD) Companies Act (1930), Ss. 433 (e), 
434 (c) and 4G6 — Winding up ordered— 
Appeal filed against order — Arrangement 
with third party — All original creditors 
paid up by tliird party — On date of hear- 
ing of appeal, company still unable to 
pay tho third party — ■ Company pleading 
coming into force of an automatic stay 
under the terms of the arrangement — 


decretal order embodying the compromise 
did not give a direction that on payment 
in full to the original creditors there would 
be an automatic stay of the winding up, 
(Para 15) 

and (3) that there being no prospects 
whatever for even the shareholders to run 
the mills and earn profits to the extent of 
being able to pay the new creditors who 
might come in, the Court ought not to 
hand over the affairs of the company to 


Shareholders, intending to run the mills them cancelling tho winding up order. Tho 
themselves raising funds from market — considerations which should govern the 


Held, company should be deemed unable 
to pay its debts; that there was no auto- 
matic stay of winding up and that in such 
a position the shareholders could not be given 
charge of the mills. 

The Court ordered a company to be 
wound up for the reason that it was unable 
to pay its debts. The company preferred 
an appeal and applied for stay or opera- 
tion of the winding up order. The com- 
pany entered into an arrangement with a 
third party who took the company^ mills 
on lease for ten years, and in return ad- 
vanced moneys to discharge debts owed 
by the company. The said party was to 
get a charge over the assets and properties 
of the company for the sums advanced by 
it. Another term in the compromise memo, 
stated that the winding up was to be stay- 
ed permanently on payment in full to the 
creditors by the Official Liquidator and on 
a report to that_ effect being filed before 
the Court. The ' compromise was approved 
and the 3rd party discharged all the debts 
owed by the company and claimed declara- 
tion of charge in their favour for the amounts 
advanced and interest. During the first 
three years, the lessee did earn profits; but 
later on there were losses mainly on ac- 
count of general economic factors. The 
lessee opted to surrender the lease 
maturely provided the moneys advs 


Court in an application for stay of the 
winding up order were precisely the con- 
siderations which would govern the Court 
when it was asked to stay a receiving order 
in bankruptcy. The Court should not hand 
over a commercially insolvent company to 
the shareholders and let tho shareholders 
loose upon the market free to raise loans. 
The Court owed a duty to the public in 
such a matter. (1889) 22 OB 632 and 
0893) 2 QB 219 and AIR 1949 Cal 69, 
(1898) 1 QB 241 and (1869) 8 Eq 
688 and 1926 1VN 230, Dist • O.P. No. 297 
of 1957, D/-30-4-1959 (Mad.) by Rama- 
chandra Iyer, J, Affirmed. 

Cases Referred: CItronologicaP“ Paras 
(1949) AIR 1949 Cal 69 (V 36) = 

ILR (1948) 2 Cal 503, In the 
matter of E. I. Cotton Mills 23 

(1926) 1920 WN 236 « 70 Sol To 
9o3, In re Stephen Waliore and 
Sons 22 

(1898) 1898-1 QB 241 67 LJQB 

111, In re Izod 20 

(1893) 1893-2 QB 219 j= 62 LTQB 
569, In re Platan 19 

(1889) 22 QB 632 = 60 LT 943, 

In re Hester 18 

(1869) 8 Eq 688, In re South Bar- 
rule Slate Quarry Co. 2l 

y. Balasubramanyam, for Appellant 
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VEN2L4TARAMAN, J.: This appeal has 
been filed against the order dated 30-4- 
1959 of Ramachandra Iyer, J. (as he then 
was), in OJ?. No. 297 of 1957 on the file 
of this Court directing a winding up of the 
appellant company, Sri Shanmugar Mills 
Ltd. The company was incorporated in 
1945 with its registered office at Rajapala- 
yam in Ramanathapuram District, ana with 
a share capital of rupees twenty-five lakhs 
of which rupees eight lakhs odd worth of 
shares have been subscribed and paid up. 
The primary object and business of the 
company was to buy cotton and spin it 
into yam, Dharmaraj Nadar, who filed 
the petition for the winding up of the com- 
pany was a creditor of the company in a 
sum of Rs. 43,548.98 as on 30-10-1957. 
He had supplied cotton to the company 
and had not been paid therefor. The petition 
for winding up was filed on 15-11-1957. 
The ground stated in the petition for the 
winding up was that the company was un- 
able to pay its debts within the meaning of 
Section 433 (e) of the Companies Act, 

1956. Section 434 says that a company 
shall be deemed to be unable to pay its 
debts under three contingencies numbered 
as (a), (b) and (c). Clause (a) deals with 
a case where a creditor makes a demand 
and the company for three weeks there- 
after neglects to pay the sum. The. credi- 
tor did not give any notice and did not 
invoke this clause. Clause (b) deals with 
a case where execution is returned unsatis- 
fied in whole or in part That also does 
not apply. It was clause (c) that was in- 
voked, and which was applied by the 
learned Judge. That says that a company 
shall be deemed to be unable to pay its 
debts, if it is proved to the satisfaction of 
the Court that the company is unable to 
pay its debts, and in determining whether 
a company is unable to pay its debts, the 
Court shall take into -account the contin- 
gent and prospective liabilities of the com- 

P Tire learned Judge passed his order on the 
ground that on 31-10-1957 the company 
was unable to pay its debts within the 
meaning of tho above clause. On 31-10- 

1957. the total liabilities of the company 
amounted to Rs. 8,72,414. (Vide p, 49 
of the typed bundle supplied by the ap- 
pellant). No doubt, the nook value of the 
assets of the company was Rs. 10,79,130 
and mainly on that footing the company 
contended that the assets exceeded the ha- 
bilities and that it could not be said that 
the company was unable to pay its debts. 
The learned Judge, however, repelled this 
argument on the following reasoning: > 

“As against these liabilities the assets are 
substantially the machinery and the build- 
ing. It is admitted in the counter-affidavit 
that the machinery is old. The company 
has not even been able to pay for the addi- 
tional spindles allotted by the Government 
The mere fact that the book value of the 
assets is estimated at nearly rupees ten 


lakhs would not mean that the company 
would be able to pay its debts. The ques- 
tion whether a company would be able to 
meet its present demands could not entirely 
depend upon the circumstances that the 
assets if realised might exceed the liabilities. 
The nature of the assets, e.g., machinery 
and building is such that they should not 
be realised if the company were to run. 
They could not, therefore, be taken as 
presently realisable assets. That being so, 
they cannot be properly taken into con- 
sideration for considering the ability of the 
company to pay its debts, when one is 
viewing the matter as to whether the 
company while functioning as a company 
would be able to pay its debts. It may 
be noticed that the liabilities of the com- 
pany are such that it would he impossible 
to pay them except by the sale of the 
assets, which are necessary for the func- 
tioning of the company. The demands of 
the Income-tax authorities and the other 
creditors have to be paid. It is not dis- 
puted that the company was unable to 
meet the claim of a creditor who subse- 
quently filed a suit, O.S. No. 4 of 1957, 
in the District Munsif Court, Srivflliputhur. 
The petitioners claim which was for cotton 
supplies to the company has not been 
paid. Even the charges for the consump- 
tion of electricity by the mills remained 
undischarged and the explanation that the 
initial deposit would cover the amount due 
by way of arrears cannot be accepted as 
the deposit could not be so adjusted unless 
contract for the supply of electrical energy 
is terminated. In that event the mills 
would have to stop working. 

Mr. Mohan Kumaramangalam, the learn- 
ed advocate for the company, contended 
that when the assets of the company on the 
date of the presentation of the petition are 
compared with the liabilities of the com- 
pany, the former would exceed the latter 
and, therefore, the company should not be 
held to be commercially insolvent. In 
making that submission the learned counsel 
included the value of the machinery and 
building. Ihe test of inability to pay the 
debt under Section 433 (c) is not whether 
the company, if it converts all its assets 
into cash, could he able to discharge its 
debts, but whether in a commercial sense 
the existing liabilities could be paid by 
the company while it is running as a com- 
pany. It cannot be said that if the machi- 
nery and the building had to he realised 
for the purpose of paying the existing 
debts the company could run its business. 
If such assets are excluded the other assets 
.which amount to about rupees three lakhs 
(vide market value adopted in the counter- 
affidavit) would hardly he sufficient to 
meet the demands.” 

2. The learned Judge proceeded to 
point out that on 5-8-1959 the position was 
even worse. 

3. We are of the opinion _ that the 
learned Judge was right in taking into ac- 
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count the position as on 31-10-1937 and 
that the reasoning on which he ordered the 
winding up is correct. The essence of the 
reasoning is tha t the debts of the. com- 
pany could not be paid without selling its 
machinery and building and, if the machi- 
nery and the building were to he sold, the 
mini could not run and the company would 
necessarily have to be wound up. The cor- 
rectness of this reasoning cannot be ques- 
tioned and has not been questioned before 
us by Sri V. Balasubramanyam, the learned 
counsel for the appellant. 

But his attempt has been to make out 
before us that in view of the events which 
happened subsequent to 30-4-1959 and tho 
circumstances as they stand today, the 

E osition is different, In order to appreciate 
is argument, it is necessary to state briefly 
what happened after the appeal was filed. 

4. The Official Liquidator took charge 
of the company and its assets. The share- 
holders were able to persuade a partnership 
called Sri Jaya Jothi and Company to ad- 
vance moneys to the company to pay off 
the various creditors, and in consideration 
of the advances Taya Jothi and Company 
were to become lessees of the company for 
a period of ten years to work the mills and 
earn profit In the first instance, they 
were to pay an amount which would dis- 
charge the creditors of the company to the 
extent of 25 per cent straightway and the 
rest of the amount had to be paid in in- 
stalments. This arrangement was embodied 
in a compromise dated 29-4-1960 in the ap- 
plication (C.M.F. No. 1285 of 1960) which 
was filed for stay of the operation of the 
winding up. This compromise was ap- 
proved by the Bench of this Court dealing 
with the appeal then. It was later modi- 
fied by order dated 21-6-1960 and it was 
provided that the duration of the lease 
should be a period of ten years or till the 
advances of Jaya Jothi ana Company were 
repaid whichever was later. The advances 
were to carry interest at 7% per cent per 
a nnum . The monthly rent which the les- 
sees had to pay for the 6,500 spindles then 
existing was Bs. 6,000. The compromise 
provided for a rent of 63 p. per month for 
every additional spindle which might be 
installed — actually the Government had 

already sanctioned an additional spindleaee 
of 5,000. 

Clauses 14, 15 and 17 may be ruefully 
quoted; 

“14. Sri Jaya Jothi and Company is to 
hold a charge over the company’s properties 
and assets in respect of the amounts due 
to it by the company but the charge shall 
take effect only after the payment in full 
to the creditors is completed. 

15. The Official Liquidator is not to 
sell tho mills and other properties of the 
company so long as no default occurs on 
the part of Sri Java Jothi and Company in 
discharge of its obligations under the fore- 
going provisions. 


It. The winding up is to be stayed per- 
manently on payment in full to the credi- 
tors by the Official Liquidator and on a 
report to that effect being filed in this 
Honourable Court.” 

5. In pursuance of the compromise, Taya 
Jothi and Company advanced amounts from 
time to time and it may bo taken that as 
On 31-12-1967 all the original creditors of 
the company had been paid off . and the 
lessees had also provided the Official Liqui- 
dator with the funds necessary to meet the 
liabilities of the Income-tax Department 
The details may be gathered from the re- 
ports of the Official Liquidator, one dated 
11-1-1968 in C.M.P. No. 14730 of 1967, 
and the other dated 18-1-1968 in 
Nos. 14419 and 14420 of 1967. On the 
ground that the other creditors have all 
been paid, jaya Jothi and Company have 
filed C.MI. No. 11974 of 1960 and 
C.M J, No. 14730 of 1967 for a declaration 
of a charge in their favour for the amounts 
advanced by them under clause (14) of the 
compromise quoted above. Thu*' advances 
made by the lessees amounted to Rupees 
8,66,203.46 on 31-12-1967 and the interest 
due thereon as on 31-12-1987 was about 
Bs. 3,09,000. Tho principal sum, viz, 
Rs. 8,66,203,46 would cany interest at 7 Vi 
per cent per annum even after 31-12-1967. 
Any small amounts which might have been 
adjusted or paid off would have to be de- 
ducted from this but it would not be much 
and would only be in tho re- 
gion of Rupees 50,000. 

6. The main argument of Sri V. Bala- 
subramanyam is that here was a person, 
Jaya Jothi and Company, who was pre- 
pared to advance such huge amounts with- 
in a year of the order of winding up and 
has worked the mills for over seven years, 
apparently, with profit at least in the earlier 
years. On these facts Sri Balasubramanyam 
contends that the company must be said 
to be in a position to command credit and 
therefor© can no longer be said to be un- 
able to pay its debts within the meaning 
of Section 434 (c). In other words, it can- 
not now b© called “commercially insolvent”, 
to use the usual parlance. 

7. The subsidiary argument of Sri V, 
Balasubramanyam is that now that all the 
ori ginal creditors have been paid off and 
the only creditor remaining is Jaya Jothi 
and Company, clause (17) of the compro- 
mise will come into play and, according to 
that, the winding up order is to be stayed 
permanently. Sri Balasubramanyam con- 
tends that, in effect, this means that the 
winding tip order has to b© set aside. There 
is a provision in the Companies Act itself, 
namely, S. 466, which contemplates an order 
of the Court staying the winding up pro- 
ceedings either altogether or for a limited 
time on such terms as the Court thinks fit 

8. Before considering the arguments it 
is necessary to state some further facts. On 
2-11-1966 Jaya Jothi and Company filed 
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C.MJP, Nos. 11974 to 11976 o£ 1966 sup- 
ported by a common affidavit dated 30-10- 
1966. In that affidavit they stated that the 
annual income by way of rentals, etc., which 
would accrue to the company was Rupees 
81,455 per year, but as against that the 
liabilities would amount to about Rupees 

96.000 a year (the principal liability being 
Rs. 65,000 due as interest to the lessees on 
their advances), showing a net loss of 
about Rs. 10,000 a year. At that rate 
even the interest due to the lessees could 
not be paid completely and would be 
mounting up and there could be no hope 
of the company repaying the debts of 
Rs. 11,75,000 due to the lessees. Now the 
lease in favour of Jay a Jothi and Company 
commenced on 12-6-1960, (vide order dated 
21-6-1960), and though the lessees were 
entitled to continue as lessees for ten years 
from 12-6-1960, the lessees stated in their 
affidavit that they were willing to forego 
their right to run the mills for the remain- 
ing period of three and a half years and 
surrender possession of the mills on condi- 
tion that the entire amount due to them 
was paid. They stated that they were 
incurring only loss by running the mills. 
They further stated that the assets of the 
company, worth over rupees ten lakhs in 
1959, would not be worth more than rupees 
five lakhs when they filed the affidavit, 
because of depreciation. They, therefore, 
prayed firstly for a declaration of their 
charge (C, M. P. No. 11974 of 1966) 
secondly for a direction to the Official 
Liquidator to pay the amounts lying in his 
hands towards the debts payable to the 
lessees and thirdly to dispose of this appeal 
expeditiously. 

8-A. In regard to the above the Official 
Liquidator filed his report dated 27-1-1967. 
He pointed out that it was not practicable 
to pay off the dues of Jaya Jothi and Com- 
pany with the amount available with him 
and that the amount available with him had 
to be utilised to meet other liabilities. We 
disposed of the matter in part on 9-3-1967 
ana as an interim measure we directed the 
Official Liquidator to pay a sum of Rupees 

25.000 to Jaya Jothi and Company and we 
allowed Jaya Jothi and Company to adjust 
a sum of Rs. 25,000 per mensem out of 
the rentals payable by them towards the 
interest due to them. Before disposing of 
the appeal and declaring the charge we 
directed the Official Liquidator to convene 
a meeting of the share-holders to ascertain 
their opinion whether the winding up was 
to be continued or discontinued. Accord- 
ingly a meeting was held on 11-5-1987. 
The share-holders passed the following 
resolution : 

“Whereas Rajapalayam Sree Shanmuga 
Mills Limited, was ordered to be wound 
up by the High Court, Madras, in O, P. 
No. 297 of 1957 on 30-4-1959 on the 
ground of. inability to pay its debts, where- 
as the debts have all been now paid except 


the amount due to the lessees which is 
governed by the terms of the lease agree- 
ment dated 29-4-1960 and whereas steps 
are being taken to discharge the liability 
to the lessees, it is resolved hy this Gene- 
ral Body of Shareholders to pray the High 
Court to set aside the winding up order. 
Otherwise the shareholders are unable to 
dispose of or purchase the shares as need- 
ed or the heirs are not able to get trans- 
mission of the shares of the deceased share- 
holders and the shareholders are thereby 
put to loss and suffering, whereas the com- 
pany is under liquidation, the shareholders 
are unable to do anything for the ameliora- 
tion of the Company and whereas the 
scheme for the reconstruction of the com- 

E any is about to be filed in Court the share- 
olaers resolve to have the winding up 
order of Court set aside.” 

9. The shareholders met again on 4-6- 
1967 for proposing a scheme to be placed 
before the Court so that this Court may be 
persuaded to set aside the order of winding 
up. At that meeting they unanimously 
resolved to constitute a committee of nine 
members consisting of Mohamed Hussain, 
Advocate, as President, and one Arumugham 
and others as members. They were to take 
charge of the company and run it. The 
committee was authorised to collect funds 
for meeting the expenses for carrying on 
the management The rights of Java Jothi 
and Company should, however, be left 
intact till their dues were paid off. 
Arumugham, one of the members of the 
Committee so appointed, filed C. M. P. 
No. 8713 of 1967 with a prayer to set 
aside the order of winding up. We con- 
sidered C. M. P. No. 11974 of 1966 and 
C. M. P. No. 8713 of 1967 on 4-8-1967 
and passed an order pointing out, in the 
first place, that the meeting convened on 
4-6-1967 was not quite in accordance with 
the statutory provisions and that a further 
meeting should he convened. We also 
pointed out that the resolution passed on 
4-6-1967 could not deserve the name of a 
scheme which could be considered by the 
Court before possession was handed over 
to the shareholders. We invited schemes 
for the reconstruction of the company under 
Sections 391 and 392 of the Act, 

10. Notification was accordingly made 
in the dailies and otherwise and Arumugham 
has filed C. M. P t No. 14419 of 1967 sub- 
mitting what he calls a draft scheme which, 
in effect, is the same as what was resolved 
at the meeting on 4-6-1967. This it is stated 
that a meeting of the shareholders would 
be held under the Chairmanship of the 
Official Liquidator and at such a meeting 
nine directors would be elected. The names 
of the nine persons are also commended 
for the approval of the shareholders. On 
the nine directors thus being elected, the 
winding up order should be cancelled and 
tbe directors should be entrusted with the 
administration of the company and they 
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would Have power to raise loans from banks 
or financiers or from shareholders to pay 
off the amount due to the lessees and other 
lawful dues. 

IX. Another person, Mohamed Ismail 
Howther has filed a similar application, 
C, M. P. No. 14420 of 1967. Sri R. Hama- 
xnurthi Iyer appears for Arumugnam and 
Mohamed Ismail Kowther and submits that 
imder the provisions of Section 466 of the 
Act the winding up order should be stayed 
permanently and, in effect, should be can- 
celled. 

12. Jaya Jothi and Company then filed 
C. M. P. No. 14730 of 1967 reiterating 
their allegations in the prior application, 
C. M P- No. 11976 of 1966 praying for a 
charge and other incidental remedies which 
need not be considered here. They have 
stressed the fact that during the last three 
years they have sustained a loss of nearly 
rupees seven lakhs and that it is not pos- 
sible to run the mill without any financial 
assistance from the Government or other 
sources. Their learned counsel Sri G, 
Ramanujam (Government Pleader) states 
that their attitude is neutral on the ques- 
tion of winding up; in other words, that 
it js immaterial to them whether the ap- 
peal is allowed or dismissed, and that all 
they want is that their rights should not 
be prejudiced, that a charge should be 
declared in their favour straightway for 
the advances made by them and that they 
are vailing to walk out immediately if the 
amounts due to them are repaid. They 
would also show some substantial conces- 
sion if payment was made immediately or 
within a snort time. 

13. At one of the previous hearings 
Sri R. Ramamurfhi Iyer, the learned Coun- 
sel for Arumugham took an adjournment to 
find out whether any financier or banker 
would come forward to help the share- 
holders to pay off the reduced amount 
which the lessees are prepared to take. Sri 
Ramamurthi Iyer however states now that 
nobody is prepared to advance the huge 
amount which would be required, say, 
rupees ten lakhs, so long as the winding up 
order to be cancelled or at least to be 
permanently stayed, within the meaning of 
Section 466. He urges that the proposals 
put forward in C. M, P. Nos. I44I9 and 
14420 of 1967 should be sufficient to satisfy 
the Court before passing the order of set- 
ting aside' -.the winding up order or 
permanenfly staying the winding up order. 

l£ The Official Liquidator has filed his 
Mfport dated II-I-19S8 in reply to C. M. P. 
•No. 14730 of 1967. We directed him to 
file- a. reply, with reference to C, M. P. 
Nos. '14419 and 14420 of 1967, giving up 
a rough idea of the current income and 
expenditure --position of the company. The 
Official Liquidator accordingly filed his re- 
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port dated 18-1-1968. We have passed 
orders in C. M. P. Nos. 11974 of 1968 and 
14730 of 1967 declaring the charge in 
favour of Jaya Jothi and Company for the 
advances made by them (amounting rough- 
ly to Rs. 11,75,000) with interest on Rupees 
8,66,600-96 at 7% percent, less any amount 
adjusted or paid. The report dated 18-1- 
1968 shows that the annual income of the 
company at present is Rs. 93,982-05, the 
bulk of which is made up of rentals paid 
by the lessees. Excluding the interest, but 
Including the provision for income tax and 
other charges, the company will have a 
sum of Rs. 49,969-39. The interest payable 
to the lessees is about Rs. 63,900 per year 
and thus the amount available with the 
company for payment of interest is only 
Rs. 49,969-39, whereas the interest payable 
is Rs. 63,900. In other words, the present 1 
position is that the income of the company 
is not sufficient to pay interest in full, and 
it is, therefore, out of question to pay any 
portion of the indebtedness of Rupees 
11,75,000. It is thus clear that so long as 
the lessees continue, as they are entitled to, 
the company cannot pay its debts, and it 
is clear that the company is unable to pay, 
its debts within the meaning of Sec. 4331 
(el read with Section 434 (c) even today. 
This means that the appeal is liable to be 1 
dismissed. 

15. The argument of Sri Balasuhra- 
manyam has no validity now. The only 
inference which can be drawn from the 
fact that Jaya Jothi and Company were pre- 
pared to advance huge amounts even in 
Apnl 1960 is that they themselves hoped 
that by becoming lessees they could earn 
substantial profits and there was sufficient 
security for the advances to he made by 
them. Their hopes were realised to a large 
extent because for at least three or four 
years they were earning good profits in view 
of the facts that the price of cotton which 
they had to purchase was comparatively 
low and that the price of yam which they 
sold was high. The position, however, 
seems to be the reverse just now. Textile 
mills are working at a loss and many of 
them have closed down because cotton is 
not available at moderate prices. Egyptian 
cotton is not available at all. Nobody 
seems to be prepared to come forward 
today offering more advantageous terms to 
the company than those offered by Jaya 
Jothi and Conmany so far. The contention 
that Clause 17 of the compromise decree, 
of its own force, provides for an automatic 
permanent stay or the winding up proceed- 
ings on payment in full to the original 
creditors by the Official Liquidator, is un- 
tenable. Section 466 of the Companies 
Act contemplates a specific application to 
the Court for permanent stay of the wind- 
ing up order. It may be noted that the 
decretal order embodying the compromise 
did not give a direction that on payment in 
full to the original creditors there would be 
an automatic stay of the winding up. 



1970 


Q. M. S. All v. State (N. Pai J.) [prs. 1-6] Mys. 113 


scale of Rs. 350-600 OS equal to Rs. 250 
to 550 IG. . 


2. The petitioner is an allottee from 
the erstwhile State of Hyderabad to the 
New State of Mysore. At the time of 
allotment upon the Reorganisation of the 
States Act, i.e. t 1-11-1956, he was holding 
the position of Mustanad Attiba on a pay 
scale of Rs. 205 to 450 OS, equivalent to 
Rs. 176 to 375 IG. After reorganisation, 
he was promoted as Inspecting Officer on 
23-9-1958. The claim of the petitioner is 
that because the said promotion was the 
first promotion after he got allotted to 
this State, he was entitled to the pay 
scale attached to the post of Hakeem 
Class n of his parent State of 
Hyderabad as that would have been the 
post to which he would have been pro- 
moted had he continued in Hyderabad, 
because that was the post immediately 
next higher to his post and therefore the 
first promotional post with reference to 
him. 

3. The protection of service condi- 
tions in respect of pay scales which he 
depends upon is one set out in para- 
graph 5 of the Official Memorandum 
dated 12th May 1957 which is extracted 
in the Judgment of this Court reported in 
N. A. Kulkami v. State of Mysore, (1965) 
1 Law Rep. 93 at p. 96. The relevant 
portion reads as follows: — 

"They have come to the conclusion that 
it would be equitable to allow every per- 
son affected by reorganisation the limited 
protection of drawing pay on promotion 
to a post one stage above the one held by 
him in a substantive capacity or on which 
he had officiated continuously for a mini- 
mum period of three years immediately 
before the date of reorganisation, on the 
6cale of pay that would have been admis- 
sible to him on such promotion in his 
parent State before reorganisation if such 
scale is favourable than the scale attach- 
ed to the post in the new or reorganised 
State to which he is allotted.” 

4. The argument of Mr. Rangaraj, 
learned counsel for the petitioner is that 
the position of Inspecting Officer to 
which his client has been promoted is the 
immediately superior promotional post 
in the State of Mysore above Mustanad 
Attiba, that the post immediately above 
the said position of Mustanad Attiba in 
the erstwhile State of Hyderabad was 
that of Unani Hakeem Class II on a pay 
scale of Rs. 250 to Rs. 550 IG. That the 
position of Mustanad Attiba was equi- 
valent to that of senior Hakeem Class in 
of Hyderabad is not disputed. Nor is it 
now disputed, having regard to the pro- 
visions of the Cadre and Recruitment 
Rules of the Hyderabad Medical and 
Health Services, now produced as Anne- 
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sure A to the petitioner’s affidavit of 
7/8th August 1969, that recruitment to 
the post of Class H Hakeems was made to 
the extent of 50 per cent by promotion 
from Class HI Hakeems. 

5. The question, however, is whether 
the mere fact that the post of Hakeems 
Class H was the first promotional post 
above the post held by the petitioner on 
I 7 II-I 956 is by itself sufficient to entitle 
him to the pay scale attached to that post 
on being promoted as Inspecting Officer 
in this_ State. It appears to us that such a 
proposition does not flow from the para- 
graph extracted above. It will be seen 
that the essence of the paragraph is 
that the benefit of higher pay scale which 
a Govemment Servant would have got in 
his parent State had he continued there 
is not to be taken away from him for 
reason only of the fact that he has got 
allotted to another State under the 
States Reorganisation Act. The said pro- 
tection is also limited to the first promo- 
tion in the new State. Before one could 
say that a pay scale is higher than another 
pay scale with reference to posts, there 
must first be an equivalence in the matter 
of functions and responsibilities of the 
posts. If post "A” is undoubtedly superior 
to post "B”, the fact that the former post 
has a higher pay scale is the natural con- 
sequence of the difference between the 
two posts. Hence a person in the lower 
post cannot complain that a higher post 
carries higher salary; nor can he make 
any grievance of the fact that if he is 
promoted to the lower of the two posts, 
he is not paid the salary of the higher 
post. He can complain of prejudice only 
if the pay scale of a post to which he is 
promoted in the new State is lower than 
the pay scale of a similar or equivalent 
post in his parent State, to which he 
would have been promoted. If the post 
in the parent State which carries higher 
salary is a superior post whose functions 
and responsibilities are more important 
and heavier than those of the post to 
which he is promoted in the new State, 
he cannot complain of any prejudice at 
all. What the paragraph cited above pro- 
poses to do is to meet a grievance or to 
avoid a prejudice. If prejudice or griev- 
ance can arise only if the two posts are 
of equal importance and the salary of the 
post in the parent State is higher than 
the salary of the post in the new State, 
then, that is the only situation sought to 
be met by the said paragraph 

6. Before, therefore, we can accept 
the petitioner's contention that he is 
entitled to the pay scale of Rs. 250 to 550 
IG attached to Class n Hakeems in erst- 
while Hyderabad State, it must be_ shown 
that the functions and responsibilities 
attached to the said post are same as, or 
similar to, those attached to the post of 
Inspecting Officers in the new State of 
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Mysore. The matter does not appear to 
have been examined either by the peti- 
tioner or by the State Government from 
this point of view. 

7. Hence, the only direction that we 
can Issue, in the circumstances, is that 
the State Government do examine the 
question whether the post of Hakeems — 
Class H in erstwhile State of Hyderabad 
is a post equivalent to the post of Inspec- 
ting Officers of this State in the matter 
of functions and responsibilities attached 
to them and that if they find that there is 
such equivalence, they do give to the 
petitioner the benefit of the scale of pay 
Rs. 250 to Rs. 550 IG, attached to the post 
of Class II Hakeem in erstwhile Hydera- 
bad State, with effect from the date of 
his promotion in this State as Inspecting 
Officer. Le.. 23-9-1958. 

8. We make a direction accordingly. 

Order accordi n gly. 
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K N. Marularadhya, Petitioner v. The 
Mysore State. Respondent 
Writ Petitions Nos. 2472. 2471, 2212, 
1577. 1578, 1621. 1622, 1625, 1563, 1682, 
1728. 1986, 2087. 2700. 2848. 3062. 2970, 
3032. 3120 to 3153, 1623, 1624. 1626, 3022, 
3024. 3812 to 3824. 3173, 4075. 4076. 3827. 
3501 to 3515. 3833, 3834, 4208. 4209, 4213. 
4244. 4218. 4219. 4207. 3270. 3325, 3095 to 
3098. 2715 to 2717 and 3851 of 1968, D/- 
3-2-1969. 

fA) Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1966) 
Sections 65, 3, 4 and 6 — — Levy of market- 
fee — Conditions precedent — There 
should be Market area. Market and Mar- 
Icet Yard (Tima 6) 

(B) Mysore Agricultural Produce Mar- 
kets Act (16 of 1939 now repealed by Act 
27 of 1966), Sections 3 (b), fd) and 4 — 
Notified area and Market — They do not 
have reference to same area — * Notified 
area is Market area of new Act 27 of 
1966 and Market is Market of new Act. 
(Mysore Agricultural Produce Market- 
ing (Regulation) Act (27 of 1966), Sec- 
tions 4 and 6) — (Civil P. C. (1908), Pream- 
ble — Interpretation of Statutes.).) ' 
The market and the notified area are 
defined separately by. clauses (b) and (a) 
of Section 3. It is clear from Section 4 
that market is a place within well-defin- 
ed boundaries which have to be set out 
in the notification under sub-section (2). 
Similarly, a notified area is another 
place which is distinct from the area 
which constitutes the market, and so. tne 
'market' and the 'notified area* cannot 
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have reference to the same area. The 
notified area i3 the market. area of the 
new Act 27 of 1966 and the market must 
necessarily be the market of the aew 
Act (Para 12) 

It is, however, dear from paragraph 2 
to Section 5 of the repealed Mysore Act, 
16 of 1939. that the provisions of the Act 
and the other statutory provisions which 
will be made under it shall be applied by 
the market committee in the notified 
area, and the clear meaning of that para- 
graph is that the notified area Is the big- 
ger area and that the market is the small- 
er area, else, neither the Act nor the 
bye-laws and the rules would operate, in 
the market and a construction resulting 
in such consequence cannot be sound. 

(Para 13) 

(C) Mysore Agricultural Produce Mar- 
kets Act (16 of 1939 now repealed by Act 
27 of 1966), Ss. 17 and 6 and Preamble •— 
Market Yard — Clear intendment of Act 
Is that there should be Market Yard to 
which Rule 4 refers — Rule 4 is within 
rule-making power — (Mysore Agricul- 
tural Produce Markets Rules (1939), 
B. 4). 

Although the Act did not speak in dear 
language about a market yard, the dear 
intendment of the Act was that there 
should be one. 

It is abundantly dear that the pre- 
mises set apart by the market committee 
"for purposes of purchase and sale of 
agricultural produce” to which explana- 
tion to S. 17 refers is no other than the 
premises which can be dedared as a mar- 
ket yard. 

Since the functioning of a market com- 
mittee under the provisions of the repeal- 
ed Mysore Act for purposes set out In 
that Act could not be performed satisfac- 
torily or in accordance with the purposes 
of the scheme and the Act unless there 
was a market-yard in which the market 
committee could make available facilities 
such as godowns, warehouses, canteens 
and the like. It is not possible to say that 
the constitution of a market-yard to 
which Rule 4 refers was not authorised 
by the Act and that therefore that rule Is 
without competence. (Paras 15, 16) 

(D) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
Ss. 4, 6 and 154(1), Proviso (a) — Mar- 
kets and Market areas — Effect of Sec- 
tion 154(1), Proviso (a) — Though called by 
different names under repealed Acts they 
should be deemed to be Markets and 
Market areas under Act of 1966. 

(Paras 19, 22) 

(E) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of I960), Sec- 
tions 65, 4, 6 and 154(1), Proviso (a) — 
Levy of market-fee — Conditions prece- 
dent — - There should be market yard «— • 
Non-existence of market yards under re- 
pealed enactments — Whether fee could 
be recovered under Act of 1966. 
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The imposition or recovery of a fee 
tinder' S. 65 must be preceded by the 
bringing into existence of a market yard 
in which some of the services to which 
the Act refers have to be rendered by 
the market committee. If, therefore, 
there was no market-yard in existence 
when the market committees demanded 
the fee, the fee was not exigible. 

(Para 24) 

In those cases in which there were no 
market yards under the repealed enact- 
ments, the market fee could be demanded 
only from the date on which it became 
due after the establishment of the mar- 
ket yards, and not for any antecedent 
period under the new Act. The market 
fee which could be demanded with res- 
pect to those areas is the market fee 
which was exigible under the old Act the 
operation of which with respect to that 
matter was saved by clause (a) of the 
proviso to S. 154(1) of the new Act. Un- 
less the market fee under the old Act is 
superseded by the imposition of a mar- 
ket fee or by anything done under the 
new Act, that fee could be recovered 
only if its exigibility is not inconsistent 
With the provisions of the new Act 

(Para 28) 

(F) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
S. 65 — Market fee — Levy is on first 
sale by producer inside yard or outside 
market — Character of impost is that 
of fee and not that of tax • — Section 65 
is not unconstitutional — (Constitution 
of India, Arts. 14 and 265) — (Civil P. C. 
(1908), Pre — Interpretation of Statutes) — 
(Madras Commercial Crops Markets Act 
1933 (20 of 1933), S. 11(D) — (Bombay 
Agricultural Produce Markets Act (22 of 
1939) S. 11.) 

Under S. 65 the levy of the market fee 
is on the first sale by the producer in- 
side the yard or outside the market as 
the case may be to a trader or any other 
person and that once the agricultural 
produce has been sold in that manner 
no market fee could be recovered from 
a buyer v/ho buys the agricultural pro- 
duce subsequently. AIR 1967 SC 973, Foil 

(Para 38) 

If the fee Is payable only once and on 
the first purchase such as referred to 
above the character of the impost is 
that of a fee and not that of a tax. If 
the impost is a fee and the levy is on the 
first purchase of the agricultural produce, 
it cannot be contended that Section 65 is 
for any reason unconstitutional It is 
not an acceptable postulate that Sec- 
tion 65 authorises a levy of a fee from 
the buyer for services rendered to the 
buyer and others in circumstances in 
which that fee is recoverable only from 
the persons to whom services are render- 
ed. It is only in a case in which the 
statutory provision empowers an illegal 
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levy that the Court can strike it down. 
But if it does not, the Court should not 
by stretching and straining its language 
so interpret it that it bestows power to 
do something illegal and declare the 
provision to he invalid on that ground. 

(Paras 39, 41) 

Section 65 does not authorise the re- 
covery of a fee from every buyer in the 
areas to which it refers but empowers the 
levy of the fee and its collection "from 
the buyer in respect of agricultural pro- 
duce”. It is clear that the words "at 
such times as may be specified in the 
bye-laws" do not authorise a plurality 
of the levy but only speak of the inter- 
vals or the points of time at which the 
fee which is properly recoverable could 
be collected. Under that part of the sub- 
section, the market committee has no 
more power than to state at what inter- 
vals or at what points of time the fee 
which is properly recoverable could be 
collected. (Para 34) 

The purchase in respect of which the 
fee could be levied or collected is the 
earliest purchase of the agricultural pro- 
duce belonging to the producer. It will 
he seen from the provisions of the Act 
that the producer who brings his agricul- 
tural produce into the market could sell 
it only inside the yard and it is this 
sale which he must needs make inside 
the yard when he brings his produce 
inside the market. That is the topic of 
the impost to which Section 65 refers. 
It would he unreasonable to place upon 
statutory provision like Section 65 which 
provides for the levy of a fee, the con- 
struction that every buyer who purchases 
agricultural produce either inside the 
yard or outside the market could be 
made liable to pay the fee, in the absence 
of words in that section which justify 
that construction. In the absence of 
express provision that the fee would be 
recovered again and again Courts must 
lean to the construction that it could be 
recovered only once, and, if that con- 
struction is correct, it must necessarily 
follow that the occasion on which the 
fee could be collected is the occasion 
when there is a sale by the producer in- 
side the yard or outside the market. The 
power to levy the fee gets exhausted 
when the agricultural produce has been 
sold by the producer to a trader or 
other person and when the fee has been 
levied on the purchase so made, there Is 
no more power in the market committee 
to demand the fee repeatedly from each 
purchaser thereafter. (Para 35) 

When there is striking resemblance of 
the language of S. 65 of the new Act and 
that of Section 11(1) of the Madras Act 
and Section 11 of the Bombay Act in the 
sense that none of these three sections in 
express language authorises a plurality 
of the market fee with respect to the 
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same agricultural produce and if in the 
administration of the Madras and Bom- 
bay Acts and corresponding provisions 
were understood to mean that the mar- 
ket fee could he recovered only once and 
the legislature employed similar phraseo- 
logy in enacting S. 65, it would be rea- 
sonable to say that the legislative intent 
in enacting S. 65 of the new Act was to 
create an impost which was similar to. the 
impost created by the relevant sections 
of the Madras and Bombay Acts. 

(Para 36) 

(G) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
S. 65 and Preamble — Leavy of Market 
fee — Validity — Pith and substance of 
subject-matter of Act falls within entries 
26 and 28 of State List — Entry 65 in 
State List authorises Legislation in res- 
pect of fees regarding all matters in 
State List — Imposition of fee with res- 
pect to sales made in course of inter- 
state trade and commerce is only inci- 
dental to main legislation and hence 
within competence of State Legislature: 
AIR 1967 SC 973 Foil. (Constitution of 
India, Art. 246 and Sch. 7 List 1 Entries 
92-A and 96 and Sch. 7 List 2 Entries 26, 
28 and 65.) (Para 43) 

(H) Mysore Agricultural Produce Mar- 

keting (Regulation) Act (27 of 1966), 
S. 65 — Delegation of power to fix mar- 
ket lee — Legislature fixing only maxi- 
mum fee recoverable — Held there was 
no delegation of power with respect to 
any essential legislative function and 
hence provision was valid — (Constitution 
of India, Art. 245.) (Para 44) 

(I) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
Section 2(l>(iii> — Agricultural Produce 
— Definition of — Authority to State 
Government to declare produce not enu- 
merated in definition as agricultural 
produce — Delegation is not beyond 
bounds of permissive delegation. (Consti- 
tution of India, Art. 245). (Para 46) 

(J) Mysore Agricultural Produce Mar- 

keting (Regulation) Act (27 of 1966), 
S. 10 and Preamble — Validity — Repre- 
sentation of agriculturists on first market 
committee — Having regard to purpose 
of Act provision is valid. (Constitution 
of India, Art 14). (Para 48) 

(K) Mysore Agricutural Produce Mar- 

keting (Regulation) Act (27 of 1966) S. 11 
Proviso 4 — Validity — Composition of 
market committee — Provision that if 
persons belo n g i ng to any of categories 
specified in clauses (ii) to (vii) are not 
available, committee shall consist of per- 
sons of categories available — Provision 
is not void. (Para 49) 

(L) Mysore Agricultural Produce Mar- 

keting (Regulation) 'Act (27 of 1966) Sec- 
16 (1) (a) — ■ Representation of agri- 

culturists — Disqualification — Purpose 
of — Provision is valid. 
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The purpose of disqualification men- 
tioned in S. 16 (1) (a) is to prevent the 
betrayal of the’ interests of agriculturists 
by a person who although he is himself 
an agriculturist has also an interest, in 
the activity of the traders, commission 
agents or brokers. Moreover, a provi- 
sion creating a disqualification to func- 
tion on a statutory body like the market 
committee is fully within the competence 
of the Legislature and the restriction 
such as the one which S. 16(1) (a) incor- 
porates is unexceptionable. (Para 49) 

(M) Mysore Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), 
S. 41 and. Preamble — Validity — Object 
of provision — Provision is valid. 

Section 41 which provides that every 
Chairman and Vice-Chairman of the mar- 
ket committee shall be an agriculturist, 
does not, invite any reproach since its 
purpose is that the two important offices 
of the market committee should be filled 
only by agriculturists the protection of 
whose interests is the p rimar y and do- 
minant purpose of the Act. (Para 50) 

(N) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), Sec- 
tions 66 and 67 — Validity — Purpose of 
sections is enforcement of Act — Power 
is confided to nominee of State Govern- 
ment and can be exercised only in pro- 
per case — • There is no entrustment of 
unguided and uncanaliscd power without 
prescription of any standard — Provisions 
are valid. (Constitution of India, Art. 245.) 

(Paras 51, 53) 

(O) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
S. 76 — Purpose and validity — Purpose 
of provision is to stop undercover sales 

Provision is valid. 

The enforcement of the provisions of 
the new Act is possible only if the 
manner of the sale of agricultural pro- 
duce is also regulated in manner provid- 
ed by this section. The sales by tender 
system or by public auction or by open 
agreement or by the other methods 
specified in that section are the methods 
by which the sales generally take place, 
end when they take place in that way 
the parties will have the opportunity to 
offer their bids freely and in that event 
the producer could always expect to 
secure for his agricultural produce a rea- 
sonable price. It is clear that the princi- 
pal purpose of this section is to stop sales 
which are ordinarily described as under- 
cover sales so that a sale conducted in a 
clandestine and secret manner which 
operates to the prejudice of the agricul- 
turists, is made impossible. Since the 
purpose of the new Act is to regulate the 
sales of agricultural produce throughout 
the area over which the market com- 
mittee exercises its control., the regula- 
tion of even subsequent sales’ is what can 
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prevent circumvention or evasion of the 
provisions of the new Act so that sale 
which is really a sale between the pro- 
ducer and the buyer does not masquerade 
as a sale between a trader and a trader. 

(Paras 55, 57} 

(P) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
Sections 78, 2 (8), 85 and Preamble — 
Validity — Purpose of Act is to avoid 
exploitation of producer through mid- 
dlemen — Provisions of S. 78 cannot be 
said to be unreasonable even though com- 
mission includes storage and insurance 
charges — Commission agent is only del 
credere agent — He does not incur any 
risk by being del credere agent. (Consti- 
tution of India Arts. 19(6) and 19(l)(g) 
— (Contract Act (1872), S. 182). 

The primary purpose of the Act is to 
regulate the activity of the marketing of 
the agricultural produce in such a way 
that there should be no exploitation of 
the producer through the instrumentality 
of middlemen such as commission agents 
and others. (Para 60) 

Those services which are rendered by 
a commission agent are the usual ser- 
vices rendered by one like him, and 
while the nature of the services render- 
ed by a commission agent are of the same 
quality and have the attributes as those 
which used to be rendered quite a long 
time ago when the price of agricultural 
produce was exceedingly low, it is in the 
knowledge of every one that dining re- 
cent times there has been a remarkable 
rise in the price of agricultural commodi- 
ties and it is that phenomenon which 
now earns for a commission agent for the 
same services which he used to render 
when the market with respect to agricul- 
tural produce was in an extremely de- 
pressed condition, a correspondingly 
large commission which is attributable 
exclusively to the rapid and enormous in- 
crease in. the price of agricultural pro- 
duce. It is that condition of the market 
concerning agricultural produce which 
makes it possible for the commission agent 
to secure for himself a large commission 
than he could have hoped to get at ante- 
cedent periods of time, and in that situa- 
tion a commission of one and a half per 
cent which is what Section 78 fixes can- 
not be said to be unreasonable notwith- 
standing the fact that such commission 
includes storage and insurance charges. 

(Paras 61, 67) 

When the provisions of Section 78 are 
Judged by the standards laid • down by 
the Supreme Court by which the reason- 
ableness of these provisions should be as- 
sessed, they cannot be said to be unrea- 
sonable. AIR 1959 SC 300 and AIR 1960 
SC 430, Foil (Para 66) 

Section 78 does no more than to con- 
stitute a commission agent a del credere 
agent, and that he is one is dear from 


the definition contained in Section 2 (8). 
It will also be seen from the provisions 
of Section 85 that the commission agent 
does not really incur any risk by being 
fastened with the attributes of a del cre- 
dere agent. (Para 69) 

(Q) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), Sec- 
tions 85 and 86 — Validity — Classifica- 
tion made by S. 85 is reasonable • — Pro- 
visions as to deposit are reasonable — • 
Provisions are valid. (Constitution of 
India, Arts. 14, 19(6) and 19(l)(g).) 

(Paras 72, 74) 

(R) Mysore Agricultural Produce Mar- 

keting (Regulation) Act (27 of 1966), Sec- 
tion 89 (1), (2) — Validity — Powers of 
market-committee to impose penalties — • 
Appeal lies under sub-section (2) to 
Chief Marketing Officer — Provisions 
are valid. (Para 75) 

(S) Mysore Agricultural Produce Mar- 
keting Rules (1968), R. 76 — Validity — 
Rule is repugnant to provisions of Pro- 
viso (ii) (b) to S. 8(1) (To) of 1966 Act — 
Rule is invalid to that extent. (Mysore 
Agricultural Produce Marketing (Regula- 
tion) Act (27 of 19G6), S. 8(1) (b) Proviso 
<ii)(b)). 

The effect of Proviso (ii)(b) to S. 8 (l)(b) 
Is that no licence is necessary in the case 
of a person who purchases agricultural 
produce in the market outside the yard, 
from a trader for retail sale. But Rule 
76 (1) forgets this exemption created in 
favour of a retail trader and enjoins even 
that retail trader to obtain a licence even 
in respect of his activity in respect of 
which an exemption is created. It is 
hardly necessary to make that rule since 
the licencing of the activity in the market 
area stands fully regulated by Section 8. 
So Rule 76(1) which is repugnant to the 
provisions of Section 8 has to be struck 
down and declared to be invalid to the 
extent of such repugnancy. (Para 77) 

(T) Mysore Agricultural Produce Mar- 

keting (Regulation) Act (27 of 1966), 
S. 8(l)(b) Proviso (ii) (b) — Purchase for 
retail sale — If trader makes purchase to 
which sub-clause refers, no license is 
necessary • — License is not necessary 
even to make retail sale of goods so pur- 
chased. (Para 80) 

(U) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), Sec- 
tions 148, 149, 154(1) Proviso (c), 10, 11 
and 2(2) — Bye-laws made by old mar- 
ket-committees after • coming into opera- 
tion of 1966 Act — Validity — Under 
proviso (c) to S. 154(1) old market-com- 
mittee has power to make bye-laws under 
S. 148 although no first bye-laws have 
been made under S. 149 — Old market 
committee acquires status of market- 
committee under Act of 1966 within 
meaning of S. 2(2) — Election of market 
committee under S. 11 must be preceded 
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by composition of nominated market 
committee under S. 10 — Such bye-laws 
made by old market-committees are 
valid. 

Section 10 til prescribes the composi- 
tion of the first market committee and 
states that first market committee 
shall consist of the various categories of 
persons nominated by Government. So, 
the words "the first market committee” 
occurring in S. 149 have reference to the 
first nominated market committee to 
which Section 10 refers, and the neces- 
sity for the preparation of the first bye- 
laws by the Chief Marketing Officer of 
the first market committee arises only 
when that first market committee . comes 
Into being by the process of nomination 
to which Section 10 refers. (Para 841 
A first market committee conforming 
to that description stands constituted in. 
that way ordy if an old market, com- 
mittee does not have the authority or 
the power to continue to function as the 
market committee even under Act of 
1966. But If under proviso (cl to Sec- 
tion 154 of the 1966 Act it is the duty of 
the old market committee to 'exercise 
the powers conferred, perform the func- 
tions, and be subject to the liabilities 
imposed by the provisions’ of the 1966 
Act and the rules made thereunder until 
market committees are constituted under 
the provisions of the 1966 Act, the old 
market committee became thus charged 
with the duty to exercise powers and 
perform functions under the 1966 Act 
And one of the powers that could be ex- 
ercised and the functions that could be 
performed is the power to make a bye- 
law under Section 148. (Para 85) 

It is of importance to observe In this 
context that Section 148 which bestows 
power to make bye-laws does not bestow 
It only on the second and subsequent 
market committees to which Section 11 
refers. The repository of that power 
Is the market committee which is defin- 
ed by Section 2 (2) as a market com- 
mittee constituted for a market area 
under the Act. If proviso (c) to Sec- 
tion 154 (1) says that an old market 
committee could exercise power and 
perform functions under the 1966 Act, 
that market committee acquires the 
status of a market committee established 
under the 1966 Act; If it does not, it can- 
not ex erase the powers created by the 
1966 Act or perform functions under It 
That would be the true position notwith- 
standing the fact that unlike proviso (a) 
to Section 154 (1) which creates a legal 
fiction that certain things done under the 
old repealed Act 27 of 1966 must be 
deemed to have been done under the 1966 
Act proviso (c> to that sub-section only 
says that an old market committee shall 
exercise power and perform functions 
under the 1966 Act and so the old market 
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committee acquires the power to make 
bye-laws under S. 148, although no first 
bye-laws have been made under Sec- 
tion 149. The words “and be subject to 
the liabilities imposed by the provisions 
of this Act” occurring in clause (c) of 
the proviso to Section 154 (1) cannot be 
understood as divesting the old market 
committee of the power to make bye- 
laws under Section 148 until first bye- 
laws are made under Section 149. 

(Para 86) 

Section 154 Is a purely transitional 
provision as its language clearly dis- 
closes. The old market committee Is of 
the nature of a care-taker committee 
which can function only for a tempo- 
rary period until a new market com- 
mittee comes into being in accordance 
with the provisions of the new Act. The 
only process by which a new market 
committee can so come into being Is by 
the observance of the procedure prescrib- 
ed by Sections 10 and 11 and under their 
provisions, the first step to be taken for 
the establishment of a new market com- 
mittee is to bring into existence a nomi- 
nated market committee under S. 10 which 
Government could, in the exercise of the 
power conferred by It And, when the 
first market committee so comes into 
being, it produces two consequences; It 
displaces the old market committee, and 
it becomes necessary for the Chief 
Marketing Officer of the first new market 
committee to make the first bye-laws 
under Section 149, and there can be 
supersession of those first bye-laws only 
when the second market committee 
comes Into existence under Section 11 
and makes bye-laws under S. 148. 

(Para 89) 

The. new Act contemplates the 
establishment of a market committee in 
a particular way. It is of significance to 
observe that Section 11 speaks of a 
second and subsequent market com- 
mittee. Although that Is what the 
marginal note says. Courts should not 
altogether overlook the description 
which that marginal note gives, and 
what is dear from the language of Sec- 
tion 11 is . that the elected market com- 
mittee which comes into being under it 
k the second market committee and the 
first market committee which is its pre- 
decessor is not other than the nominated 
market committee to which Section 10 
refers. (Pam 90 ) 

So what is clear is that the election of 
a market committee under Section 11 
must necessarily be preceded by the 
composition of a nominated market com- 
mittee under Section 10, and it is only 
by that process that an old market com- 
mittee which continues to function under 
the proviso (c) to Section 154(1) can 
vacate office, (Para 91) 

That such Is the scheme of the new 
Act is destructive of the contention that 



1970 

the bye-laws made by the old market 
committee after the new Act came into 
force have no validity. The competence 
to make those bye-laws clearly flows 
from proviso (cl to Section 154(1) of the 
new Act although they perish when bye- 
laws are made by the first market com- 
mittee under Section 149. (Para 92) 

(V) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 19G6), Sec- 
tions 3 and 154(l)(a) — Scope — Notifica- 
tion under S. 5 of Madras Act must be 
deemed to be notification under Sec. 3 of 
1966 Act as per S. 154(l)(a) — That agri- 
cultural produce under 1966 Act is called 
commercial crop under Madras notifica- 
tion is of no effect — Held that items 3 
to 16 enumerated in bye-law 12(1) of Bye- 
laws made by Bellary market-committee 
were already declared as commercial 
crops under Madras Act and, therefore, 
Bye-law 12(1) was valid. (Mysore Agri- 
cultural Produce Marketing (Regulation) 
Act (27 of 1966), S. 148) — (Madras Com- 
merical Crops Markets Act (20 of 1933), 
S. 4 — Notification under.) (Para 95) 

(W) Mysore Agricultural Produce 

Marketing (Regulation) Act (27 of 1966), 
S. 148, Bye-laws under. Bye-laws made 
by Bellary market committee. Bye-law 
12(2) — Validity — Bye-law 12(2) is au- 
thorised by Ss. 65 and 82 of 1966 Act 
and, therefore, within competence of 
market-committee. (Mysore Agricultural 
Produce Marketing (Regulation) Act (27 
of 1966), Ss. 65 and 82.) (Para 96) 

(X) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), Sec- 
tion 2(2) — Agricultural produce — Mean- 
ing of • — Jaggery is 'agricultural produce’ 
within definition. AIR 1962 SC 97, Foil. 

(Para. 101) 

( Y ) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), Sec- 
tion 148, Bye-laws under. Bye-laws made 
by Bellary Market-committee, Bye-law 
22 (14) and Sections 63 (2), 148, 131 — ■ 
Validity — Market committee is not em- 
powered to delimit number of func- 
tionaries who may work as assistants 
under traders etc., Section 148 or Sec- 
tion 131 does not confer such power 
— Bye-law 22(14) is invalid. (Para 105) 

(Z) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of I960), Sec- 
tion 148, Bye-laws under. Bye-laws 
made by Bellary Market Committee, Bye- 
law 23 (11) (b) (i), Section 2 (37) and 
Preamble — Validity — Act does not 
empower market-committee to restrict 
purchases made by retailers — Bye-law 
is invalid. 

' There is no provision in the Act which 
creates power in the market committee 
to restrict the purchase made by the 
retailer. (Para 106) 

Section 2 (37) which defines 'retail sale 
empowers the market committee to 
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specify the quantity which could be sold 
at a retail sale to a consumer for domestic 
consumption. But neither the defini- 
tion nor any other provision in the Act 
precludes a retailer from purchasing as 
much of agricultural produce as he 
desires to purchase subject, however, to 
the provisions of Section 85 which enjoins 
the obtaining of a licence of the appro- 
priate classification. So bye-law 22 (11) 
(h) (i) of the Bellary Agricultural Pro- 
duce Marketing Committee is invalid. 

(Para 107) 

(Za) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), Sec- 
tion 148, Bye-laws under, Bye-laws 
made by Bellary Market Committee, 
Bye-law 35 and Section 49 (2) — Vali- 
dity — Power to regulate proceedings 
of market-committee clearly emanates 
from Section 49 (2) — Bye-law 35 is 
valid. (Para 108) 

(Zb) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), Sec- 
tion 148, Bye-laws under. Bye-laws made 
by Mysore Market Committee, Bye-law 
23 (10) (b) (ii) and Section 85 (l)(iv) — 
Validity — Section 85(l)(iv) does not res- 
trict turnover of trader to fifteen thou- 
sand rupees — Bye-law is invalid. 

Bye-law 23 (10) (b) (ii) which says 
that the total quantity sold by a retail 
seller during the year shall not exceed 
fifteen thousand rupees Is invalid. The 
Act does not confer any power on the 
market committee to impose that res- 
triction upon the retailer. It is obvious 
that the market committee which made 
this bye-law has entirely misunder- 
stood the provisions of Section 85 (1) (iv) 
which says that a trader whose purchase 
turnover of agricultural produce which 
he purchases for sale to consumers for 
domestic consumption exceed fifteen 
thousand rupees shall not be classified 
as a 'D’ class trader. But that does not 
mean that the turnover of a trader could 
not exceed fifteen thousand rupees. All 
that it says is that if that happens, he 
gets into the higher class. Bye-law No. 23 
(10) (b) (ii) must, therefore, be struck 
down. 

(Zc) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
Section 148, Bye-lav/s under. Bye-laws 
made by Mysore Market Committee, Bye- 
law 23 (10) (b) (i) — Validity — It should 
be understood to prescribe upper limit — • 
It does not prohibit retailer from mak- 
ing sales of larger quantities so long as 
he does not claim for that transaction 
status of retail sale — Bye-law is valid. 

(Paras 111, 112) 

(Zd) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
Section 148, Bye-laws under, Byc-laws 
made by Mysore Market Committee, Bye- 
law 23 (15) and Section 76 — Validity — * 
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A. I. It. 


Bye-law is authorised by Section 7G — 
It is valid. 

Bye-law 23 (151 does no more than to 
Incorporate a condition which is usual- 
ly to be found in all auction sales and 
the power to make this bye-law is to be 
found in Section 76 of the Act. This 
bye-law is, therefore, valid. (Para 113) 

(Ze) Mysore Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
Section 148 — Bye-laws under Bye-laws 
made by Mysore Market Committee, 
Bye-laws 23 (10) (1) and 23 (2) (3) — 
Validity — Bye-law3 are valid. 

(Para 114) 
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SOMNATH ISER, X:— In these writ 
petitions, many common questions of 
law arise for decision. Those questions 
pertain either to the constitutionality or 
to the interpretation of the provisions of 
the Mysore Agricultural Produce 
Marketing (Regulation) Act, 1966 which 
came into force on May 1, 1968. 

2. In the new State of Mysore which 
came into being under the provisions of 
the States Reorganisation Act on Nov- 
ember 1, 1956. there were six laws ope- 
rating with respect to the regulation of 
the marketing of Agricultural produce 
either on -one species or of the other. 
They were: The Madras Commercial 
Crops Markets Act. 1933 (Madras Act 
XX of 1933) as in force in Bellary Dis- 
trict; the Madras Commercial Crops 
Markets Act. 1933 (Madras Act XX of 
1933) as in force In the district of South 
Kanara and the taluk of Kollegal; the 
Bombay Agricultural Produce Markets 
Act 1939 (Bombay Act XXU of 1939) as 
in force in the districts of Dharwar, 
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Bdgaum, Bijapur and North Kanara 
•which were originally in the State of 
Bombay and which became part of the 
new State of Mysore; the Hyderabad 
Agricultural Market Act, 1339-F {Hyde- 
rabad Act H of 1339 Fasli) which was In 
force in the districts of Bidar, Gulbarga 
and Raichur; the Mysore Agricultural 
Produce Markets Act, 1939 {Mysore Act 
XVI of 1939) which was in force in the 
area of what is generally known as the 
former State of Mysore; and, the Coorg 
Agricultural Produce Markets Act, 1956 
(Coorg Act Vn of 1956) which was in 
force in the district of Coorg, 

3. The Mysore Agricultural Produce 
Marketing (Regulation) Act, 1966, which 
will be referred to in the course of this 
[judgment as the new Act, repealed all 
the six laws which were operating vari- 
ously in the different areas to which we 
have already referred. 

4. In these writ petitions, the consti- 
tutionality of quite a few provisions In 
the new Act is questioned. Those pro- 
visions are: Sections 2(1) (in), 10, 11, 16(1) 

(a), 41, 65, 66, 67, 72, 75, 76, 78, 85 and 
86. Among the rules made under the 
new Act in the exercise of the rule mak- 
ing power created by Section 146 of that 
Act, the only rule, the constitutionality 
of which was assailed, in the argument 
is Rule 76(1). In some cases, the vali- 
dity of all the bye-laws made by some of 
the market committees was questioned, 
and in other cases, only some of the bye- 
laws made by those committees. It is 
not necessary to make an enumeration of 
those bye-laws in this part of the judg- 
ment since, to the arguments concerning 
those bye-laws we shall advert at the ap- 
propriate stage. In addition, the argu- 
ment was maintained that .quite apart 
from the constitutionality of Section 65 
which authorises the levy of market fee 
by the market committee, the market 
committees could not, in the case of the 
petitioners before us, demand any market 
fee which could be imposed under the 
new Act since the stage at which such 
market fee could be demanded had not 
come into being under the provisions of 
the new Act 

5. Before proceeding to discuss the 
constitutionality of the various provisions 
to which we have referred or the vali- 
dity or otherwise of the bye-laws and 
Rule 76(1), it would be convenient to dis- 
cuss the argument maintained before us 
that none of the market committees which 
are parties to these writ petitions could 
demand from the petitioners before us 
any market fee under tbe new Act. It is 
indisputable that if the market fee autho- 
rised by Section 65 of the new Act can- 
not be demanded, what could be demand- 
ed is the market fee payable under the 
repealed enactment since, the operation 
to that extent of the repealed enactments 


is preserved by Section 154 of the new 
Act which is the saving section, 

6. The main ground on which it was 
contended before us that no market fee 
under the new Act could be demanded 
was that the condition precedent to the 
demand of that market fee, the existence 
of which is made indispensable by Sec- 
tions 3, 4 and 6, does not exist in the 
cases before us although a contention 
was raised to the contrary by some of the 
Advocates before us. Those sections 
read: 

*'3. Notification of intention of regu- 
lating the marketing of specified agricul- 
tural produce in specified area: 

(1) The State Government may, by noti- 
fication declare its intention of regulating 
the marketing of such agricultural pro- 
duce in such area, as may be specified in 
the notification. The notification may 
also be published in Kannada in a news- 
paper circulating in such area. 

(2) The notification shall state that 
any objections or suggestions which may 
be received by the State Government 
within such period as shall be specified 
m. the notification, not being less than 
thirty days will be considered by the 
State Government. 

4, Declaration of market area and of 
regulation of marketing of specified agri- 
cultural produce therein: 

. After the expiry of the period specified 
in the notification issued under Section 3, 
and after considering such objections and 
suggestions as may be received before 
such expiry, the State Government may, 
by another notification, declare the area 
specified in the notification issued under 
Section 3 or any portion thereof to be a 
market area and that the marketing of 
all or any of the kinds of agricultural 
produce specified in the notification issu- 
ed under Section 3 shall be regulated 
under this Act in such market area. A 
notification under this section may also 
be published in Kannada in a newspaper 
circulating in such area. 

6. Markets, market yards, market sub- 
yards, sub-markets, and sub-market 
yards: 

(1) (a) For every market area: — 

(i) there shall be a market and 

(ii) there may be one or more sub- 
markets; 

(b) For every market: — 

(I) there, shall be a market yard, 
and 

(ii) there may be one or more 
market sub-yards, 

(c) For every sub-market there 
shall be a sub-market yard, 

(2) (a) The Chief Marketing Officer 

shall, as soon as possible after 
the issue of a notification under 
Section 4, by a notification, 
declare any specified area in 
the market area to be a 
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market He may also by the 
same notification or by any 
subsequent notification declare 
any other specified area in the 
market area to be a sub- 
market 

(b) The Chief Marketing Officer 
shall by a notification under 
clause (a) also declare a speci- 
fied place (Including any struc- 
ture, enclosure, open place or 
localityl in the market to be a 
market yard for the regulated 
marketing of the notified agri- 
cultural produce specified In 
the notification. He may also 
by the same notification or by 
any subsequent notification or 
notifications declare any other 
specified area or areas, as the 
case may be. (including any 
structures, enclosures, open 
place or locality) in the market 
to be a market sub-yard or 
sub-yards for the regulated 
marketing of the notified agri- 
cultural produce specified in 
the notification." 

Section 65 reads: 

"65. Levy of market fees: 

(II The market committee shall levy 
and collect market fees from the buyer 
in respect of agricultural produce brought 
by, — (i) any trader or other person In 
the yard; and (ii) any trader outside the 
market or sub-market In the market 
area. 

At such rate as may be specified in the 
bye-laws (which shall not be more than 
thirty palse per one hundred rupees of 
the price of the agricultural produce) In 
such manner and at such times as may 
be specified In the bye-laws. 

(2) For purposes of sub-section (1). all 
notified agricultural produce leaving a 
yard shall unless the contrary is proved, 
be presumed to have been brought with- 
in such yard by the person in possession 
of such produce." 

The scheme of these four sections which 
we have set out makes it dear that before 
it could be said that the market commit- 
tee could levy or collect the market fee 
under the 65th Section, there should at 
least be a market area, a market and a 
market-yard. Among these areas, the 
market area is the biggest, the market Is 
the next biggest and the market-yard is 
the smallest. Section 6 makes it clear 
that for every market area, there shall 
be a market, and that, for every market, 
there shall be a market-yard. So. that 
for the purpose of Section 65. there should 
be a market area, a market and a market- 
yard whether or .not there are sub- 
markets or market sub-yards or sub- 
market yards, is 'plain, and, that that is 
so was not disputed by Mr. Advocate 
General appearing for the State and by 


the Advocates appearing for the fifteen 
marketing committees which are before 
us. In Hie pleadings before us, no one 
disputes that there is no market area or 
the market The limited ground on 
Which an argument Is constructed that no 
market fee could be demanded under 
Section 65 Is that there was and has been 
no market-yard such as the one to which 
Section 6 refers. This is the state in 
which we find the pleadings In the cases 
before us although at one stage during 
the argument of Mr. Srinivasan appear- 
ing for the petitioners in Writ Petition 
Nos 2471/68 and 2472/68 did make an 
endeavour to raise a contention that 
there was no valid notification under 
which any market was established under 
the provisions of the repealed Mysore 
Act. But. it was pointed out to him that 
he was precluded by raising any such 
contention since there was an admission 
in the affidavits produced along with the 
writ petitions that the markets such as 
what had to be established under the re- 
pealed Mysore Act had been established. 

7. The Importance of the absence of 
an allegation or a plea that there wa3 no 
market area or a market under the re- 
pealed enactments consists of the fact 
mat if the provisions of proviso (a) to 
Section 154(1) of the new Act are appli- 
cable, the establishment of a market area 
and a market or even a market yard, as 
the case may be. which came into being 
under the repealed enactments should 
be deemed to be the market area, market 
and market yard which may be establish- 
ed or declared or notified under the new 
Act. They could be so deemed to have 
been established only if the legal fiction 
which is created by that proviso is not 
inconsistent with, the provisions of the 
new Act 

8. We should mention here that It Is 
not controverted that the repealed Hyde- 
rabad Act the Bombay Act and the 
Mysore Act did contain provisions for the 
establishment of areas corresponding to 
the market area, the market and the 
market-yards to which Section 6 of the 
new Act refers. It is equally clear that 
the repealed Madras Act contained pro- 
visions for the establishment of areas 
corresponding to the market area and the 
market of the new Act although it con- 
tained no provisions for the establish- 
J 11 ®*** a market-yard such as the one 
to which the new Act refers. 

9. The notified area of which Ss. 3 
and 4 of the repealed Madras Act speak 
corresponds to the market area of the 
new Act. and. the market to which Sec- 
tion 4-A (2) refers corresponds to the 
m arket of the new Act. Similarly, the 

of which Section 3 of the Hyde- 
rabad Act speaks Is the market area of 
n f w Act. and, the rules made under 
mat Act contain provisions for the esfa- 
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blishment of the areas corresponding to 
the market and the market-yard of the 
new Act: Rule 2(c) referred to the market 
to which Section 3 of that Act referred 
which is the same as the market area ot 
the new Act: Rule 2(d) authorised 
market-yards for the sale and purchase 
of cotton, and. Rule 2(e) for the sale and 
purchase of grain: and Rule 2(f) autho- 
rised the establishment of a market pro- 
per which corresponds to the market of 
the new Act. 


10. There were similar provisions in 
the repealed Bombay Act as it stood at 
the relevant point of time and they are 
Sections 4 and 4-A. It is undisputed 
that the market area to which Section 4 
refers is the market area of the new Act, 
and that, the market and the market- 
yard to which Section 4-A refers corres- 
pond respectively market and the market- 
yard of the new Act 

1L The corresponding provision in 
the repealed Mysore Act is Section^ 4. 
The notified area to which the definition 
In Section 3(d) refers is, it is undisputed, 
what corresponds to the market area of 
the new Act and that the notified area 
is what had to be notified by a notifica- 
tion under Section 4(2) of that Act Sec- 
tion 4(1) also refers to a market the 
limits of which had to be defined under 
sub-section (2), and, again it is clear that 
the market to which those parts of S. 4 
refer is what corresponds to the market 
of the new Act 


12. We do not accept the argument 
advanced by Mr. Srinivasan that the 
market to which Section 4(1) of the re- 
pealed Mysore Act refers, is the same 
as the notified area to which sub-sec. (2) 
refers and the reasons why we say so 
are firstly that the market and the noti- 
fied area are defined separately by Sec- 
tion 3. Clause (b) of Section 3 says that 
a market means a market established 
under Sec. 4 and clause (d) which defines 
the notified area reads: 

"(d) "Notified area” means an area 
notified under Section 4.’’ 

Section 4 reads: 

"4(1) The State Government may, 
after consulting the district board and 
such other local authorities as they deem 
necessary or upon a representation made 
by such local authorities, by notification 
in the official gazette, declare that any 
place shall be a market established under 
this Act for any agricultural produce. 


(2) Every such notification shall define 
the limits of the markets so established, 
and may, for the purposes of this Act, 
include within such limits such local 
area as the State Government may pre- 


OUAUt. 

One thing which is clear from Section 4 
is that market is a place within well- 
defined boundaries which have to be set 


out in the notification under sub-sec. (2). 
Similarly, a notified area is another place 
which is distinct from the area which 
constitutes the market, and so, the argu- 
ment that the 'market’ arid the notified 
area’ have reference to the same area, 
cannot be sound. If they are two dif- 
ferent areas, one should be the area which 
corresponds to the market area of the 
new Act and the other is obviously what 
corresponds to the area of the market of 
that Act and so. the question arises whe- 
ther the notified area is the market area, 
or, the market to which Section 4(1) 
refers is the market, and, since Mr. Sri- 
nivasan does not dispute that the notified 
area is the market area, the market must 
necessarily be the market of the new 
Act That we can reach that conclusion 
by that process is what resolves a com- 
plication created by the somewhat inarti- 
stic language in which sub-section (2) of 
Section 4 of the repealed Mysore Act is 
worded. If that sub-section is literally 
understood, it may prima fade mean 
that the market is the bigger area and 
that the notified area is the smaller area, 
especially for the reason that that sub- 
section says that the notified area "may 
include” within the limits of the market 
area. 

13. It is, however, not necessary for 
us to discuss the import of the word "in- 
clude” occurring in sub-section (2) of 
Section 4 of the repealed Mysore Act 
since both Mr. Advocate General and 
Mr. Srinivasan asked us to say that the 
notified area is the market area. That 
they are right in making that submission 
is dear from paragraph 2 to Section 5 
of the repealed Mysore Act which says 
that the provisions of the Act and the 
other statutory provisions which will be 
made under it shall be applied by the 
market committee in the notified area, 
and the clear meaning of that paragraph 
is that the notified area is the bigger area 
and that the market is the smaller area, 
else, neither the Act nor the bye-laws and 
the rules would operate in the market 
and a construction resulting in such con- 
sequence cannot be sound. 

14. But, considerable argument was 
expended over the question whether the 
Mysore Act contains a provision for the 
establishment of a market-yard. Mr. 
Srinivasan pointed out to us that the 
expression "market-yard” did not occur 
in any part of the Act and that it occur- 
red for the first time only in Rule 4 and 
his submission was that Rule 4 of the 
rules made under the repealed Mysore 
Act was beyond the competence of the 
State Government which under Section 6 
of that Act was the repository of the 
power to make rules for purposes set out 
in that Section. Rule 4 as it stood amend- 
ed defined a market-yard as an area 
which was part of the market declared 
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by notification under Section 4. And, it 
was maintained by Mr. Srinivasan that 
Section 6 did not authorise the rule by 
which a market yard could thus be 
brought into being. 

15. But, it seems to us that although 
the Act did not speak in clear language 
about a market-yard, the clear intend- 
ment of the Act was that there should 
be one. Section 17 of the Act contained 
a provision that there should be no pri- 
vate market inside the limits of a declar- 
ed market or within such distance from 
the market as may be notified in official 
gazette, and the explanation to that Sec- 
tion which was in the nature of an ex- 
ception to Section 17 stated that a person 
who sold his own agricultural produce 
"outside the premises” set apart by the 
Market Committee for purposes of pur- 
chase and sale of agricultural produce 
shall not be deemed to establish a pri- 
vate market in contravention of the pro- 
visions of Section 17. It is abundantly 
dear that the premises set apart by the 
market committee "for purposes of pur- 
chase and sale of agricultural produce" 
to which that explanation refers Is no 
other than the premises which can be 
declared as a market yard. 

16. Section. 6 authorises Government 
to make rules for purposes of manage- 
ment and regulation of markets under 
the Act and Sections 5. 6 and 7 contain 
provisions for the management of the 
market, the issue of licences to many 
classes of persons inducting warehouse- 
men and the specification of place at 
which the agricultural produce shall be 
weighed and measured and the tike. 
Since the functioning of a market com- 
mittee under the provisions of the re- 
pealed Mysore Act for purposes set out 
in that Act could not be performed satis- 
factorily or Id accordance vdib the pur- 
poses of the scheme and the Act unless 
there was a market-yard in which the 
market committee could make available 
facilities such as godowns, warehouses, 
canteens and the tike, it is not possible 
for Mr. Srinivasan to ask us to say that 
the constitution of a market-yard to 
which Rule 4 refers was not authorised 
by the Act and that therefore we should 
denounce that rule as one made without 
competence. 

17. It will be seen from the discussion 
so far made that except under the repeal- 
ed Madras Act which provided only for 
the establishment of areas corresponding 
to the market area and the market of the 
new Act, the remaining four laws con- 
tained provisions under which, areas 
which correspond to the market area, the 
market and the market-yard of the new 
Act could be established. 

18. It will be recalled that In the affi- 
davits produced in these writ petitions, 
there is no pleading that areas corres- 


ponding to the market area and the 
market had not been established under 
the repealed enactments. The only con- 
troversy which the pleadings before us 
raise is one which pertains to the ques- 
tion whether market yards had also been 
established under the repealed enact- 
ments. So, the two questions Which we 
should proceed to consider are firstly 
whether the areas established under the 
repealed enactments which correspond to 
the market area and the market of the 
new Act. could, under the proviso (a) to 
Section 154{1) of the new Act, be deem- 
ed to have been established under the 
corresponding provisions of the new Act, 
and secondly whether market-yards had 
also been established under any of the 
repealed enactments and whether those 
market yards could also be regarded us 
ma r ket yards established under the new 
Act 

19. "We are of the opinion that the 
market areas and the markets established 
under the repealed enactments, although 
they were called by different names by 
those enactments, should be deemed to 
be market areas and the markets esta- 
blished under the new Act Such, in our 
opinion, is the clear effect of clause (a) of 
the proviso to Section 154(1) of the new 
Act 

20. We do not accede to the argument 

that there is any element of inconsistency 
in the provisions of the new Act which 
can preclude the conclusion which we 
have reached. The only submission made 
to us In support of the argument that on 
element of inconsistency existed was that 
while the market of the new Act could be 
declared only by the Chief Marketing 
Officer under Section 6 of that Act, the ' 
market under the repealed Madras Act 
could be established only by the market- 
ing fcocmtitea and under re- 

pealed laws, only under a notification by 
the State Government, and that, that ffl 
the inconsistent feature of the new Act 
which does not save the old markets. 

2L We can say that the provisions of 
, e , n | w Art 8re inconsistent with the 
legal fiction which Is enjoined by clause 
(a) only if we find it possible to say that 
what was done under the old Act was not 
possible under the new Act by reason of 
the provisions of the one being inconsis- 
tent with the provisions of the other. 
But. if on the contrary a notification 
which, could be made under the new Act 
declaring an area to be a market could 
also be made under the repealed enact- 
ments whoever may be the repository of 
the power to make that notification, and 
mere fact that the two designated autho- 
rities who could make the notifications 
are not identical, does not introduce the 
element of inconsistency. The element 
of inconsistency would exist ozily if there 
are provisions in th« new Act which 
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make the notification similar to a notifi- 
cation .under the repealed enactment 
Impossible under its provisions. But, if 
on the contrary the notification under 
the repealed enactments whoever could 
make it, is also possible under the new 
Act the provisions of Clause (a) become 
manifestly applicable there being no 
inconsistency such as the one to which 
it refers. 

22. That being the true position, we 
should, in our opinion, say that the mar- 
ket areas and the markets which came in- 
to being under the repealed enactments 
should be deemed to have been declared 
under Sections 4 and 6 of the new Act 
respectively and that they are the mar- 
ket areas and the markets for the pur- 
poses of the new Act. 

23. But, the market committees func- 
tioning under the new Act could demand 
the market fee to which Section 65 refers 
only if in addition to the market area and 
the market there was also a market-yard 
the establishment of which is made impe- 
rative by Sec. 6 of the new Act The 
fee which could be imposed and collect- 
ed under that Section is a fee for ser- 
vices rendered by the market committee 
to the person from whom it could be 
claimed, and that that is so is also the 
case of the State Government and the 
market committees which are before us. 
It is also not controverted that the ser- 
vices in respect of which that fee could 
be demanded are rendered not only in 
the market area and the market but also 
in the market yard although for the peti- 
tioners the contention is that no service 
is rendered in the area outside the mar- 
ket. 

24. However that may be, the Impo- 
sition or recovery of a fee under Section 
65 must be preceded by the bringing in- 
to existence of a market yard in which 
some of the services to which the Act re- 
fers have to be rendered by the market 
committee. If, therefore, there was no 
market-yard in existence when the mar- 
ket committees demanded the fee, the 
liability to pay which is repudiated by 
the petitioners before us, it is obvious 
that the fee was not exigible. 

25. Mr. Advocate General and the 
Advocates appearing for the market com- 
mittees did not controvert the correct- 
ness of this position. So, it becomes 
material to enquire whether market- 
yards were also in existence at the rele- 
vant point of time. They would be in 
existence if they had been created or 
established under the repealed enact- 
ments. for, in that event, they should be 
deemed to be market-yards established 
under the new Act as provided by S. 154. 

26. But, it is admitted by the Advo- 
cate General on behalf of the State and 
by the Advocates appearing for the 


market committees, before us that among 
the areas with which we are concerned, 
market-yards had been established under 
the repealed enactments only in eight 
areas which were under the control of 
the agricultural market committees of 
Nippani in the district of Belgaum, the 
city of Mysore in the district of Mysore, 
Kumta and Sirsi in the district of North 
Kanara,. Yadgir in the district of Baichur 
and .Baichur and Dharwar. It is als o 
admitted that by the decision rendered 
by this Court in Nagaiah Shetty v. Market 
Committee, (1965) 1 Mys LJ 766 the noti- 
fication by .which a market yard was 
established in Baichur was strud^down 
and that the notification relating t!FYad- 
gir was s im ilarly declared invalid in Bin- 
draj Surajmal v. State of Mysore, (1968) 
2 Mys LJ 57. It is also not disputed that 
in writ petitions Nos. 634 and 635 of 
1965, this court made the pronouncement 
that the market-yard in Belgaum had 
not been properly established. The vali- 
dity of the notification relating to the 
market-yard in Nippani is under impea- 
chment in this court in writ petition No, 
699 of 1966 and also in a second appeal. 
The resultant position, therefore, is that 
when the new Act came into force, there 
were no market-yards in Baichur, Yad- 
gir and Belgaum since the notifications 
under which they were established were 
declared invalid. The question whether 
there was a market-yard in Nippani 
would depend upon the pronouncement 
of this Court in the writ petition and in 
the second appeal to which we have re- 
ferred. 

27. So, the market-yards which were ' 
established in the city of Mysore, in 
Kumta, Dharwar and Sirsi must be 
deemed to be market-yards established 
under the provisions of the new Act, and 
so, the challenge made with respect to 
the market fee demanded in these four 
areas cannot succeed on the ground that 
there was no market yard in those areas 
such as the one to which Section 6 of the 
new Act refers. 

28. It is stated before us by Mr, 
Advocate General who has produced 
before us the relevant notifications that 
in the areas in which there were 
no market-yards under the repeal- 
ed enactments, market-yards have 
been since established during the pen- 
dency of these writ petitions under Sec- 
tion 6 of the new Act on December 7, 
1968 except in the area of Hospet in 
which the relevant notification is dated 
December 16/19, 1968. So, in those cases 
in which there were no market yards 
under the repealed enactments the mar- 
ket fee could be demanded only from the 
date on which it became due after the 
establishment of the market yards, and 
not for any antecedent period under the 
new Act. The market fee which could 
be demanded with respect to those areas 
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I the market fee which was exigible 
ider the old Act the operation of which 
ith respect to that matter was saved 
Sr clause (a) of the proviso to See- 
on 154 (1) of the new Act. That proviso 
iys that the fee levied under the old 
.ct must he deemed to be the fee levi- 
i under the new Act unless and until 
iperseded by anything done under the 
ew Act and unless it is inconsistent with 
. le provisions of the new Act So toi- 
lless the market fee under the old Act Is 
[superseded by the imposition of a mar- 
Iket fee or by anything done under the 
new Act that fee could be recovered only 
if itMexigibility is not inconsistent with 
’the Trovisions of the new Act. and, on 
the question whether there is any in- 
consistency such as the one to which 
clause (a) of -the proviso refers, we abs- 
tain from making any pronouncement in 
these cases. The areas in which that 
situation obtains arc: (a} the whole of 
the Bellary district, (b) the areas under 
the control of the Marketing Committee 
•of Raichur and Yadgir, (cl the areas 
under the control of the Marketing Com- 
mittee of Belgaum. and (d) the areas 
■under the control of the Marketing Com- 
mittees in Shimoga, Sagar, Bangalore. 
Naniangud, Mulbagal and Madhugiri 
29. But, with respect to the areas 
under the control of the Marketing Com- 
mittees of the City of Mysore. Kumta, 
Dharwar and Sirsi. the demand for the 
payment of the market fee cannot fail 
on the unavailable ground that no market- 
yards had been established in those areas 
Under the repealed enactments. Since 
■with respect to those areas, the only 
argument presented before us is that 
there were no market -yards in those 
.ureas and there is no challenge to the 
bye-laws made by the concerned market 
committees -under which the imposition of 
market fee was made and there is rva 
prayer that we should quash those "bye- 
laws, the challenge to the impugned 
demand in those areas must be negatived. 

30. With respect to Nippani, the 
question whether the market-yard was or 
■was not established under the repealed 
Bombay laws is for adjudication in Writ 
.Petition Ho. 699 of 1966. So, the ques- 
tion whether the market fee under the 
.new Act can be demanded In that area 
by the market committee has to be decid- 
ed in that case and we say nothing about 
It in these writ petitions, 

31. Our conclusion that the market 
fee under the new Act cannot be recover- 
ed in the areas in which no market yards 
have been established under the repealed 
enactments is restricted only to the pe- 
riod antecedent to the date on which 
after the establishment of market-yards 
in those areas under the new Act on 
December 7. 1968. and in the case of 
Hospet on December 16/19, 1968. the 
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new market fee becomes properly exigi- 
ble. 

32. We are asked by the petitioners 
who carry on trading operations in those 
areas to say that on the question whether 
the notifications by which market-yards 
are established under the new Act are 
not in accordance with law, liberty 
should be reserved for them to agitate 
that matter if they so desire since those 
notifications were made during the pen- 
dency of these writ petitions. On the 
validity of these notifications, we say no- 
thing in these writ petitions since that 
question was not and could not be dis- 
cussed in the matters before us. 

33. The discussion so far made takes 
us to the consideration of the question 
whether the provisions fn the new Act 
such as those to which we have referred 
and the bye-laws and the rules made under 
them could be declared to be either un- 
constitutional or invalid. It would be 
convenient, in the context of the discus- 
sion already made, to investigate, in the 
first Instance, the sustainability of the 
argument with respect to Section 65 of 
the new Act which we have already ex- 
tracted. The argument constructed on 
the language of this Section was that 
although under the provisions of the Act 
the market committee fs under a duty 
to render service both to the buyer and 
to the producer as also to the commis- 
sion agent, the imposition of liability to 
pay the fee on the byer to the exclu- 
sion of the other two categories of per- 
sons to whom services are Tendered Is 
•unsustainable and invites the reproach 
that it makes a hostile discrimination 
against the buyer. It is common ground 
that the fee of which this Section speaks 
is a fee for services rendered by the mar- 
ket committee, and it is obvious that a 
fee could be demanded by the market 
committee only if it rendered those cer- 
vices between which and the fee there 
is necessary correlation. 'The argument 
which was advanced at one stage by 
Mr. Srinivasan was that the fee to which 
Section 65 refers is not really a fee but 
a tax which could be recovered again 
and again on the occasion of each sale 
Inside the yard and outside the market 
The postulate placed before us was that 
an impost which could be recovered on 
a plurality of occasions with respect to 
the same agricultural produce in that way 
cannot conform to the description of a fee 
but can only be a tax. On the question 
whether Section 65 authorises the reco- 
very of a fee at a plurality of points 
with respect to the same agricultural pro- 
duce, the Advocates appearing for the 
market Committees are not themselves 
in agreement although Mr. Advocate 
General appearing for the State asks us 
to place the Interpretation that the fee 
could be recovered again and again on 
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the occasion of each sale. Considerable 
argument was expended on both sides 
over the question as to whether any ser- 
vice was rendered to the successive pur- 
chasers either inside the yard or out- 
side the market such as would enable 
the Market Committee to make succes- 
sive claims for the payment oi the fee. 
But, the question whether Section 65 
does authorise a fee at more than one 
point should depend on the construction 
which we should place on its language 
having regard to the scheme and the 
purpose of the Act. 

34. When we proceed to understand 
the provisions of that section in that way, 
it would be observed that that section 
does not authorise the recovery of a fee 
from every buyer in the areas to which 
it refers but empowers the levy of the 
fee and its collection "from the buyer 
in respect of agricultural produce”. 
Although at one stage an argument was 
constructed in support of the plurality 
of the impost on the words “at such times 
as may be specified in the bys-laws” with 
which sub-section (I) of this section con- 
cludes, it is dear that those words do not 
authorise a plurality of the levy but 
only speak, as rightly submitted by 
Mr. Advocate General, of the intervals 
or the points of time at which the fee 
iwhich is properly recoverable could be 
'collected. We have no doubt in our 
mind that those words speak of the col- 
lection at the point of time at which 
these collections could be made. Under 
that part of the sub-section, the market 
committee has no more power than to 
state at what intervals or at what points 
of time the fee which is properly re- 
coverable could be collected. 

35. On a careful consideration of the 
matter we lean to the conclusion that 
the purchase in respect of which the fee 
could be levied or collected is the earliest 
purchase of the agricultural produce be- 
longing to the producer. It will be seen 
from the provisions of the Act that the 
producer who brings his agricultural 
produce into the market could sell it 
only inside the yard and it is this sale 
which he must needs make inside the 
yard when he brings his produce inside 
the market. That, is the topic of the im- 
post to which Section 65 refers. It would 
be unreasonable to place upon statutory 
provision like Section 65 which provides 
for the levy of a fee, the construction 
that every buyer who purchases agricul- 
tural produce either inside the yard or 
outside the market could be made liable 
to pay the fee, in the absence of words in 
that section which justify that construc- 
tion. In the absence of express provi- 
sion that the fee would be recovered 
again and again, we must lean to the 
construction that it could be recovered 
only once, and, if that construction is 


correct, it must necessarily follow that 
the occasion on which the fee could be 
collected is the occasion when there is 
a sale by the producer inside the yard 
or outside the- market. The power to 
levy the fee gets exhausted when the 
agricultural produce has been sold by the 
producer to a trader or other person and 
when the fee has been levied on the pur- 
chase so made, there is no more power in 
the market committee to demand the fee 
repeatedly from each, purchaser there-* 
after. 

36. The language of Section 65 of the 
new Act is remarkably similar to the lan- 
guage of Section 11(1) of the repealed 
Madras Act and Sec. 11 of the repealed 
Bombay Act. Section 11 (1) of the Madras 
Act reads: 

"11(1) The Market Committee shall 
subject to such rules as may be made in 
this behalf, levy fees on any commercial 
crop or produce brought and sold in the 
notified area at such rates as it may de- 
termine.” 

Section 11 of the Bombay Act reads: 

"11. The market committee may sub- 
ject to the provisions of rules subject to 
such maxima as may be prescribed levy 
fees on the agricultural produce brought 
and sold by licensees in. the market 
area." 

Neither the Madras Act nor the Bombay 
Act stated that the fee could be levied- 
only on the first purchase and 1 not on the 
purchases made from the purchaser who 
had already purchased the agricultural 
produce from the producer. But, it is 
admitted by Mr. Achar appearing for the 
market committee of the Bellary district 
and Messrs. Ramachandra Rao and Man- 
dagi appearing for the market com- 
mittees of the old Bombay area that 
under the Bombay and Madras Acts, the 
market committees were collecting the 
market fee only once when there was a 
sale of an agricultural produce by the 
grower to the trader or some other per- 
son, and that the subsequent transaction 
by the purchasers who made such pur- 
chases to others were not subject to any 
market fee. When there is, as we have 
already observed, striking resemblance 
of the language of Section 65 of the new 
Act and that of Section 11 (1) of the 

Madras Act and Section. 11 of the Bom- 
bay Act in the sense that none of these 
three sections in express language autho- 
rises a plurality of the market fee with 
respect to the same agricultural produce 
and if in the administration of the 
Madras and Bombay Acts the correspond- 
ing provisions were understood to mean 
that the market fee could be recovered 
only once and the legislature employed 
similar phraseology in enacting Sec- 
tion 65, it would be reasonable for us 
to say that the legislative intent in 
enacting Section 65 of the new Act was 
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■to create an impost which was similar to 
the impost created by the relevant sec- 
Jtions of the Madras and Bombay Acts. 

37. The view that we take receives 
eupport from the decision of the Supreme 
Court in Krishna Coconut Co. v. E. G. C. 
& T. M. Committee, AIR 1967 SC 973 in 
which there was a discussion of the pro- 
virions of S. 11(1) of the repealed Madras 
Act The pronouncement of the Supreme 
Court makes it clear that that section 
authorised the recovery of the market fee 
only when there was a sale of the agri- 
cultural produce by the producer and not 
when there were subsequent sales. In 
the context of that discussion Shelat, J., 
said this: 

"The Legislature had thus principally 
the producer in mind who should have 
a proper market where he can bring his 
goods for sale and where he can secure 
a fair deal and fair price. The Act thus 
aims at transactions which such a pro- 
ducer would enter into with those who 
buy from him. The words "brought and 
sold” used in Section 11 (1) aim at those 
transactions whereunder a dealer buys 
from a producer who brings to the mar- 
ket his goods for 6ale." 

There is no reason why we should not 
understand the words of Section 65 In 
the same way in which they were ex- 
plained by the Supreme Court since the 
purpose of the new Act is the same as the 
purpose of the Madras Act and there is 
a great similitude between the language 
of Section 11 (1) and that of Section 65. 
It would be unreasonable for us to make 
a departure from the enunciation made 
by the Supreme Court in that situation 
when we interpret Section 65 of the new 
Act That enunciation receives further 
support from another part of the judg- 
ment of the Supreme Court in which 
Shelat, J., said: 

"If the fee was levied on sales effect- 
ed by the appellants with their customers 
its levy would not be valid under Sec- 
tion 11 (1) and would also be repugnant 
to Article 286 where goods were deliver- 
ed outside the State.” 


38. The conclusion which emerges 
from this discussion is that under Sec- 
tion 65 the levy of the market fee is on 
the first sale by the producer inride the 
yard or outside the market as the case 
may be to a trader or any other person 
and that once the agricultural produce 
has been sold in that manner no market 
fee could be recovered from a buyer who 
buys the agricultural produce subse- 
quently. This conclusion negatives the 
argument advanced on behalf of the 
petitioners and also maintained by Mr. 
Advocate General and on behalf of some 
of the market committees before us. 


39. It will be recalled that the con- 
tention advanced for the petitioners that 
the market fee was recoverable Under its 


provisions from every buyer who pur- 
chases the agricultural produce either in 
the yard or outside the market had for 
its purpose the denunciation of Sec- 
tion 65 on the ground that the impost is 
really a tax and not a fee. But no one 
disputes that if the fee is payable only 
once and on the first purchase such as 
the one to which we have referred, the 
character of the impost if' that of a fee 
and not that of a tax. If the impost is 
a fee and the levy is on the first purchase 
of the agricultural produce, it is difficult 
to understand how it could be contended 
that Section 65 is for any reason uncon- 
stitutional. We do not accept the postu- 
late that that section authorises a levy 
of a fee from the buyer for services ren- 
dered to the buyer and others in circums- 
tances in which that fee is recoverable 
only from the persons to whom services 
are rendered. 

40. It is not necessary for us to in- 
vestigate the question whether in a given 
case where services are rendered to two 
groups of persons the fee could be re- 
covered only from one group to the ex- 
clusion of the other. If Section 65 says 
that the market fee could be recovered 
from the buyer, it means that that fee 
which could be recovered from the 
buyer under its provisions Is the fee pro- 
perly recoverable from him having re- 
gard to the measure of the services ren- 
dered by the market committee to him 
and the correlation between those ser- 
vices and the fee which he is called upon 
to pay. 

41. We do not accept the interpreta- 
tion which was suggested to us that Sec- 
tion 65 authorises the market committee 
to recover from the buyer a fee which 
can be recovered from someone else or 
that the market committee could under 
its provisions render services to someone 
else but recover the fee from the buyer 
even if it does not render services to 
him. The petitioners cannot ask us to 
suggest an interpretation which intro- 
duces into the levy an element of illega- 
lly although the language of the section 
does not so introduce it. and then ask u3 
to quash the statutory provision on the 
ground that it authorises an illegality. It 
is only in a case in which the statutory 
provision empowers an illegal levy that 
we could strike it down. But if it does 
not, we should not by stretching and 
straining its language so interpret it that 

bestows power to do something illegal 
and declare the .provision to be invalid 
on that ground. 

42* But it was contended that even 
so. the legislative power to make a legisla- 
tion authorising the recovery of the mar- 
ket fee resided in Parliament and not in 
the Legislature of the State. De- 
pendence was placed in support of this 
contention on entries 92-A and 96 of the 
Union List and we were asked to say 
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that since in a case where an Inter-State 
sale takes place of agricultural produce, 
the imposition of a market fee with res- 
pect to such inter-State sale would relate 
to a topic in respect of taxes on the sale 
or purchase of goods in the case of inter- 
state trade or commerce within the 
meaning of entry 92-A of the Union 
List, a fee in respect of the matter which 
is within entry 92-A, as stated in entry 
96, could be authorised by legislation 
made by Parliament and not by the State. 

43. But the answer to this submission 
is that the pith and substance of the 
topic of the subject matter of the Mysore 
Agricultural Produce Marketing (Regula- 
tion) Act, 1966, is what falls within en- 
tries 26 and 28 of the State List. Entry 
26 relates to trade and commerce with- 
in the State and entry 28 speaks of mar- 
kets and fairs. It may be that a legis- 
lation made within the field of these 
legislative entries with respect to trade 
and commerce within the State and to 
markets and fairs may also provide for 
the imposition of a market fee. But if 
the legislation is otherwise within the 
field of entries 26 and 28, that part of 
the legislation which authorises the im- 
position of a fee with respect to sales 
made in the course of inter-State trade 
and commerce would only be- incidental 
to the main legislation, and so within the 
competence of the State Legislature. And 
since entry 65 of the State List authori- 
ses a legislation in respect of fees in 
respect of all the matters in the State 
List, a fee with respect to matters set 
out in items 26 and 28 could be authoris- 
ed by a legislation made by the State. 
The argument to the contrary does not 
receive any support from the decision of 
the Supreme Court in AIR 1967 SC 973 
in which the restricted enunciation made 
was that the interpretation which was 
sought to be placed oh Section 11 of the 
Madras Act that the market fee authoris- 
ed could be recovered from every succes- 
sive buyer if accepted would amount to 
a contravention of the provisions of Arti- 
cle 286 of the Constitution. 

44. The last submission which could 
be noticed by us in the context of the 
present discussion is that there was an 
impermissible delegation by the Legisla- 
ture of the power to fix the market fee 
recoverable under the Section since the 
Legislature had specified only the maxi- 
mum fee' that could he recovered. It is 
clear that there is no substance in this 
criticism since the delegation is not open 
to the reproach that it is a delegation of 
power with respect to any essential le- 
gislative function. 

45. Before concluding this branch oi 
the discussion, we . should observe that we 
do not in the course of this judgment 
embark upon a discussion of the question 
whether, as contended for the petitioners 
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any services are rendered by the market 
committee outside the area of the market 
and in the remaining area of the market 
area. That is a question which can pro- 
perly arise for adjudication only in a 
proper case in which both parties pro- 
duce the necessary materials in the con- 
text of a demand which is challenged. 

48. We now proceed to discuss the 
other provisions in the new Act with 
respect to each of which the argument 
advanced was that it was unconstitutional 
and therefore invalid. It was submitted 
to us that the first provision- which was 
so assailed was the definition in Section 
2 (1) (lii) of the new Act which defines 
'Agricultural Produce’. It was said that 
since this definition authorised the State 
Government by notification to declare a 
produce not enumerated in the defini- 
tion as agricultural produce for the pur- 
poses of the new Act, there was unautho- 
rised delegation of legislative power. It 
is clear that there is no substance in this 
argument since, as explained by the 
Supreme Court in Mohd. Hussain v. 
State of Bombay, AIR 1962 SC 97 such 
delegation is not beyond the bounds of 
permissive delegation. 

47. The next fascicle of Sections is 
what comprises Sections 10, 11, 16 (1) 
(a) and 41. Section 10 which prescribes 
the composition of the first market com- 
mittee states that seven members of the 
committee out of fifteen shall be agricul- 
turists and that there shall be two traders 
and one commission agent and so on. 
It was said that excessive representation 
was made available to the agriculturists. 

48. But, in our opinion, the argument 
overlooks the purpose of the new Act 
which is to protect the interests of the 
agriculturists against exploitation by a 
middleman and others, and it is indis- 
putable that in any given area the 
strength of the agriculturists cannot but 
be commensurate with the proportion 
which Section 10 incorporates. 

49. Section 11, it was said, contained 
an objectionable fourth proviso which 
says that if persons of the categories 
specified in any category of clauses (ii) 
to (vii) are not available, the committee 
shall consist only of persons of the 
category available. This proviso is 
similar to the first proviso to Section 10 
(1) and it is difficult to understand how 
any one can quarrel with these provisos. 

If a member belonging to any particular 
category is unavailable, how any one 
could suggest that persons belonging to 
the available categories should not take 
their place, is not easy to comprehend. 
Section 16 (1) (a) speaks of a disqualifi- 
cation and says an agriculturist who is a 
partner or a Director of a firm or a body 
corporate, or a member of a joint family 
which does business as a trader, commis-. 
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eion agent or broker, shall not be quali- 
fied to be a representative of the agnciu- 
turists. The purpose of this disqualifi- 
cation is to prevent the betrayal of the 
interests of agriculturists by a person 
who although he is himself an agricul- 
turist has also an interest in the activity 
'of the traders, commission agents or 
brokers Moreover, a provision creating 
a disqualification to function on a statu- 
tory body like the market committee is 
fully within the competence of the Legis- 
lature and the restriction such as the 
one which Section 16 (l) (a) incorporates 
is in our opinion unexceptionable. 

50. Section 41 which provides that 
every Chairman and Vice-Chairman of 
the market committee shall be an agri- 
culturist, does not, in our opinion. Invite 
any reproach since its purpose is that 
the two important offices of the market 
committee should be filled only by agri- 
culturists the protection of whose Inte- 
rests is the primary and dominant pur- 
pose of the new Act. 

51. The criticism levelled against 
Section 66 that it authorises the market 
committee to insist on the production of 
accounts and confers power of entry. Ins- 
pection and seizure, appears to us to be 
groundless. The power exercisable under 
this Section Is confined to an officer or a 
servant of the committee empowered by 
the State Government and the power to 
make a seizure or an entry could be ex- 
ercised only when he has reason to sus- 
pect the evasion of the provisions of the 
Act. 

52. Section 67 authorises an officer 
or servant of a market committee em- 
powered in that behalf by the State 
Government to stop a vehicle or other 
conveyance and keep It stationary so 
that its contents could be examined. 

53. The purpose of Sections 66 and 67 
I s the enforcement of the taw Act and 
since the power is confided to a nominee 
of the State Government and the power 
could be exercised as the statutory pro- 
visions themselves indicate, only in a 
proper case, it cannot be said that there 
Is entrustment of unguided and un- 
canalised power without the prescrip- 
tion of any standard. 

1 54. Sections 72 and 75 are subject to 
/some criticism in some of the affidavits 
of the writ petitions. But, no one pre- 
sented any argument In support of that 
challenge, and so it is not necessary for 
us to discuss / that matter. 

55. The next Section to which we 
should advert Is Section 76 which directs 
the sale qI agricultural produce in one 
of the rrrinv manners specified in that 
Section. /That Section states that the 
sale shall take the pattern of a tender 
system or a public auction or by open 
agreement or by sample or by reference 
to a known standard or in such other 


manner as may from time to time be 
directed by the market committee with 
the previous approval of the Chief Mar- 
keting Officer. It does not appear to us 
that the provision of this Section can be 
subjected to any reasonable criticism 
since the enforcement of the provisions 
of the new Act is possible _ only if the 
manner of the 6ale of agricultural pro- 
duce is also regulated in manner provid- 
ed by this Section. The sales by tender 
system or by public auction or by open 
agreement or by the other methods spe- 
cified in that section are the methods by 
which the sales generally take place, and 
when they take place in that way the 
parties will have the opportunity to offer 
their bids freely and in that event the 
producer could always expect to secure 
for his agricultural produce a reasonable 
price. It is clear that the principal pur- 
pose of this section is to stop sales which 
are ordinarily described as under-cover 
sales so that a sale conducted in a clan- 
destine and secret manner which operates 
to the prejudice of the agriculturists. Is 
made impossible. 

56. But it was said that while It may 
be possible for the legislature to control 
In that way a sale by a producer. It was 
unmeaning for the legislature to Intro- 
duce a legislative provision for the regu- 
lation of sales thereafter at stages where 
the protection of the interests of the pro- 
ducer is no longer necessary or possible. 

57. But since the purpose of the new 
Act is to regulate the sales of agricul- 
tural produce throughout the area over 
which the market committee exercises Us 
control, the regulation of even sub- 
sequent sales is what can prevent circum- 
vention or evasion of the provisions of 
the new Act so that sale which is really 
a sale between the producer and the 
buyer does not masquerade as a sale 
between a trader and a trader, 

. 58. We now proceed to discuss Sec- 
tion 78 about which there was consider- 
able^ debate during the argument. That 
Section prescribes the maximum commis- 
sion payable to a commission agent and 
says that it shall be the duty of the com- 
mission agent to pay storage charges and 
Insurance charges without adding those 
charges to the commission fixed by the 
market committee 

59. The argument advanced before us 
was that the prescription of a maxium 
one and a half per cent commission which 
shall include the insurance and storage 
charges payable by the commission agent 
is an invasion of the fundamental right 
guaranteed by Article 19 of the Consti- 
tution to carry on a business, trade or 
profession as a commission agent and 
that the prescription of such a low com- 
mission as one and half per cent of the 
price with the liability to pay storage 
charges and insurance charges can have 
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no other consequence than the elimina- 
tion of the commission agent and the 
complete paralysation of his activity in 
the profession of a commission agent. It 
was submitted to us that the imposition 
of the condition that storage charges and 
Insurance charges shall be payable by the 
commission agent is an unreasonable res- 
triction not falling within Clause (6) of 
Article 19, and that the prescription of 
the maximum commission in that way 
overlooks the possibility of a commission 
agent in a given case being fastened with 
the liability to pay excessive storage and 
insurance charges if he is to keep the goods 
entrusted to his custody by the producer 
for a longer time than the period during 
which another commission agent is con- 
strained to keep them. Mr. Rama Jois 
appearing for one of the petitioners pro- 
duced before us a statement of accounts 
In that context, and, according to him, 
a commission agent whose business turn- 
over is of the magnitude of five lakhs 
would not get a commission exceeding 
Rs. 1,000 during the whole year. 

60. But it should be remembered that 
the primary purpose of the new Act Is 
to regulate the activity of the marketing 
of the agricultural produce in such a way 
that there should be no exploitation of the 
producer through the instrumentality of 
middlemen such as commission agents 
and others. 

Gl. A commission agent is defined by 
Section 2(8) of the new Act which says 
that a commission agent is a person who 
on behalf of his principal and in consi- 
deration of a commission keeps the goods 
of his principal in his custody and sells 
the same making himself liable to the 
seller for their price. Those services 
which are rendered by a commission 
agent are the usual services rendered by 
one like him, and while the nature of the 
services rendered by a commission agent 
are of the same quality and have the 
attributes as those .which used to be ren- 
dered quite a long time ago when the 
price of agricultural produce was ex- 
ceedingly low, it is in the knowledge of 
every one that during recent times there 
has been a remarkable rise in the price 
of agricultural commodities and it is that 
phenomenon which now earns for a 
commission agent for the same services 
which he used to render when the market 
with respect to agricultural produce was 
in an extremely depressed condition, a 
correspondingly large commission which 
is attributable exclusively to the rapid 
and enormous increase in the price of 
agricultural produce. It is that condi- 
tion of the market concerning agricultu- 
ral produce which makes it possible for 
the commission agent to secure for him- 
self a large commission than he could 
have hoped to get at antecedent periods 
of time, and we should hesitate to say. 


that - in that, situation a commission of 
one and a half per cent which is what 
Section 78 fixes can be said to be unrea- 
sonable notwithstanding the fact that such 
commission includes storage and insur- 
ance charges. 

62. _ No one has placed before us any 
material as to what those insurance and 
storage charges amount to, save in the 
affidavit produced on behalf of the State 
by Mr. Advocate General in which it is 
stated that the aggregate of the insur- 
ance and storage charges does not exceed 
5 paiseper cent of the price. If what is 
stated in that affidavit is accepted, it 
should follow that the percentage varies 
between 2 per cent and 5 per cent so 
that what remains for the commission 
agent which he can call his own varies 
between 1 per cent and 1.3 per cent. 

63. But it is really not necessary to 
depend upon this material which is pro- 
duced on behalf of the State since on 
behalf of the petitioners it was contend- 
ed that the affidavit which incorporates 
all this information was produced only 
during the course of argument and at a 
late stage when the petitioners them- 
selves had no opportunity to produce any 
material by way of rebuttal. 

64. However that may be, the peti- 
tioners themselves have produced no 
materials which might have assisted the 
investigation of the question as to whe- 
ther what remains in the hands of the 
commission agent after he pays the 
storage and insurance charges was so 
inconsiderable as to justify the view 
that the prescription of the commission 
by Section 78 is unreasonably low. 

65. In AIR 1959 SC 300, Arunachala 
Nadar v. State of Madras the Supreme 
Court explained the purpose of the Madras 
Act in these words: — 

"Shortly stated, the Act, Rules and the 
Bye-laws framed thereunder have a 
long term target of providing a net 
work of markets wherein facilities for 
correct weighment are ensured, storage 
accommodation is provided, and equal 
powers of bargaining ensured, so that 
the growers may bring their commercial 
crops to the market and sell them at 
reasonable prices. Till such markets are 
established, the said provisions, by im- 
posing licensing restrictions, enable the 
buyers and sellers to meet in licensed 
premises, ensure correct weighment, 
make available to them reliable market 
Information and provide for them a 
simple machinery for settlement of dis- 
putes. After the markets are built or 
opened by the marketing committees, 
within a reasonable radius from the 
market, as prescribed by the Rules, no 
licence Is issued; thereafter all growers 
will have to resort to the market for 
vending their goods. The result of the 
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Implementation of the Act would be to 
eliminate, as far as possible, the middle- 
men and to give reasonable facili- 
ties for the growers of commercial crops 
to secure best prices for their commodi- 
ties.” (P. 305) 

A similar enunciation was made in JVaren- 
dra Kumar v. Union of India, AIR 1960 
SC 430 in which the Supreme Court in 
the context of the question whether the 
provisions of the Essential Commodities 
Act imposed an unreasonable restriction 
observed : 

"It must therefore, be held that 
clause 3 of the Order even though it 
results In the elimination of the dealer 
from the trade is a reasonable restric- 
tion in the Interests of the general 
public.” (P. 437) 

66. When the provirions of Sec- 
tion 78 are judged by these standards 
by which we should assess the reason- 
ableness of these provisions it appears to 
us that it Is impervious to the criticism 
to which it was subjected. 

67. The fact that one commission 
agent is constrained to keep the goods of 
his grower in his custody for a longer 
time than another, and that in conse- 
quence the storage and insurance charges 
in his case are higher, is what is attri- 
butable to fortuitous circumstances, and 
the statement of accounts on which 
Mr. Rama Jois depended can hardly be 
of any assistance to his contention since 
the argument advanced on Its basis 
assumes that all the expenditure shown 
in that statement was made only over the 
commission agent’s business to which it 
refers, and that the activity of a commis- 
sion agent with respect to that turnover 
extended over the entire period of 12 
months. It surely could not have been 
so. It Is also obvious that the turnover 
relating to areca to which that statement 
refers although it was to the tune of five 
iskhiS was In raspect ol a small quantity 
of areca measuring 600 quintals, and 
with respect to that transaction even If 
the commission earned by him was only 
Rs. 1,000 the petitioner in that case could 
make no reasonable complaint about It 

68. It was submitted that the Im- 
position by Section 78 on the commission 
agent of the liability to pay the value 
of the goods sold by him whether or not 
he recovered their price from the buyer,' - 
amounted to an unreasonable restriction. 

69. We do not agree. Section 78 does 
no more than to constitute a commission 
agent a del credere agent and that he 
Is one is clear from the definition con- 
tained In Section 2 (8). It will also be 
seen from the provisions of Section 85 
that the commission agent does not real- 
ly incur any risk by being fastened with 
the attributes of a del credere agent 

70. We now go to Sections 85 and 86. 
Section 85 makes a classification of 


traders and they are made to fall within 
four categories. "A” class traders could 
purchase agricultural produce anywhere 
in the market area, while the 'B' cla£3 
traders would do so only in the yard. 
The area in which the 'C’ class traders 
could make their purchase is the area 
outside the market and in the market 
area, while the *D’ class traders are those 
who make purchases in the market area 
for a sale to consumers for domestic 
purposes. Sub-section (2) of Section 85 
directs these traders to make deposits or 
to furnish security or bank guarantee in 
the various sums enumerated in that sub- 
section, and this deposit or security is 
necessary only in the case of a trader who 
wishes to make a purchase on credit 

71. Mr. Srinlvasan who did not con- 
tend that the classification made by Sec- 
tion 85 was a reasonable classification, 
made a restricted submission that the 
imperfection in the section was that it 
did not put the trader who purchased 
goods outside the yard but inside the 
market, into a distinct classification. It 
was also contended that the market com- 
mittee rendered no services outside the 
yard, and that the imposition of a 
licence fee such as the one prescribed by 
Section 72 of the new Act is unsupport- 
able. 

72. We do not think that the classifica- 
tion made by Section 85 invites any ac- 
ceptable criticism. It has made, in our 
opinion, a reasonable classification of the 
traders and the deposit of the security to 
which sub-section (2) refers .rests also 
upon a similar classification. That apart 
of Section 85 (2) which says that a trader 
who wishes to purchase goods on credit 
must deposit the sum of money referred 
to by it or furnish security as provided 
therein, is what. In our opinion protects 
the interests of the commission agent to 
whom Section 85 refers. 

73. On the question as to whether any 
services are rendered to any of the traders 
to which Section 85 refers and particular- 
ly to the traders functioning outside the 
yard, it is not necessary for us to make 
any investigation in this case in which 
this question does not arise. 

74. We do not think that anything can 
be said about Section 86 which merely 
provides that a person functioning as the 
commission agent shall furnish security 
or bank guarantee to the extent of Rupees 
500. The insistence on such security. It 
“.obvious, is reasonable since the com- 
mission agent is liable to pay the producer 
the value of the goods whether he re- 
covers it from the buyer or not. 

75. We see nothing objectionable In 
the provisions of Section 89 which con- 
fers power on the market committee to 
Impose penalties for contravention of the 
statutory provisions especially since from 



1970 


K N. Marularadhya v. Stale {S. Iyer J.) [Prs. 75-81] Mys. 133 


the decision of the committee, an appeal 
could be preferred to the Chief Marketing 
Officer. On the question as to how Sec- 
tion 89 has to work in actual practice, yre 
say nothing in this case. 

76. What we have said so far pertains 
to the challenge made to the provisions of 
the new Act. In some of the writ peti- 
tions, there is a challenge to some of the 
other provisions of the new Act. But 
since no argument was presented with 
respect to that matter by any one, we 
negative the contentions pertaining to 
those matters. 

77. The only rule the validity of which 
was assailed in the course of argument is 
R. 76 (1). That rule reads: 

"No person shall operate in the market 
area as a trader or commission agent in 
notified agricultural produce except under 
and in accordance with a licence granted 
by the committee under this rule.” 

This rule is, in our opinion, clearly re- 
pugnant to proviso (ii) to Section 8 (1) (fa). 
Clause (b) of Section 8 (1) says that no 
person shall use any place in the market 
area for the marketing of the notified 
agricultural produce, or operate in the 
market area or in any market therein as 
a trader, commission agent, broker, pro- 
cesser, weighman, warehouseman, or in 
any other capacity in relation to the 
marketing of the notified agricultural pro- 
duce except under a licence granted by 
the market committee. To this prohibi- 
tion which CL (b) incorporates, there is. 
more than one exception, and the excep- 
tion with which we are concerned is the 
exception created by proviso (ii) (b) to 
Section 8 (1) (b), and the effect of that 
sub-clause is that no licence is necessary 
in the case of a person who purchases 
agricultural produce in the market out- 
side the yard, from a trader for retail 
sale. But R. 76 (1) forgets this exemption 
created in favour of a retail trader and 
enjoins even that retail trader to_ obtain 
a licence even in respect of his activity in 
respect of which an exemption is created. 
It was hardly necessary to make that rule 
since the licencing of the activity in the 
market area stands fully regulated by 
Section 8. So we strike down R._ 76 (1) 
which is repugnant to the provisions of 
Section 8 and we declare it to be invalid 
to the extent of such repugnancy. 

78. Before departing from this rule, 
we should notice an argument advanced 
by Mr. Raghuramachar in Writ Petition 
No. 3827 of 1968 in which the petitioner 
is a retail trader who complains that the 
concerned market committee has asked 
him to obtain a licence under Section 8 
although he is not bound to take one. So 
the petitioner asks us to quash the direc- 
tion by the market committee that he 
should take a licence in respect of the 
entire retail trade carried on by him. _ Mr. 
Raghuramachar asserts that the petitioner 


is only a retail trader who makes pur- 
chase from traders outride the yard and 
that he makes retail sales of the goods 
so purchased only to purchasers who re- 
quire them for domestic consumption and 
that there is an unreasonable restriction 
on the part of the market committee that 
he should obtain a licence even for that 
activity. 

70. The impugned direction by the 
market committee which does not bear 
any date calls upon the petitioner to take 
out a licence without the specification of 
the particular activity in respect of which 
such licence is necessary. So it becomes 
necessary for us to examine the question 
whether the petitioner is or is not right 
in his contention that in respect of the 
activity which he says he is carrying on, 
a licence is not necessary. 

80. Now sub-clause (b) of CL (ii) of 
ihe proviso to Section 8 (1) (b) makes it 
necessary for a trader to purchase agri- 
cultural produce in the market and outside 
the yard from a trader if he makes that 
purchase for retail sale. So, the clear 
meaning of the words "from a trader for 
retail sale" occurring in this sub-clause 
is that if he makes a purchase to which 
that sub-clause refers, no licence is neces- 
sary. And it is equally dear that even 
to make a retail sale of the goods so pur- 
chased. it is unnecessary for the retail 
trader to obtain a licence. We do not ac- 
cept the argument advanced on behalf of 
the market committees which are before 
us that the exemption is created only in 
respect of the purchase and not in res- 
pect of the retail sales to which that sub- 
dause refers. The interpretation suggest- 
ed would lead to the incongruity that a 
retail trader is under no obligation to take 
a licence to make purchases for retail 
sale, but a licence becomes necessary 
when, for the implementation of the pur- 
pose for which he makes a purchase, he 
makes a retail sale. We should under- 
stand the exemption in a reasonable way 
and should not read it in a manner which 
defeats its purpose. The words "for retail 
sale" reinforce the view that the retail 
sales to which the sub-clause refers could 
also be made without obtaining any licence 
such as the one to which Section 8 refers. 
So, if the petitioner is a person who makes 
a purchase of agricultural produce from 
a trader outside the yard but inside the 
market and makes retail sales of the pro- 
duce so purchased, it is unnecessary for 
him to obtain a licence to make those 
retail sales. So we issue a direction that 
the market committee shall make a suita- 
ble modification of its direction. 

81. We should now turn to the im- 
pugned bye-laws, and we restrict our dis- 
cussion to the bye-laws about which an 
argument was presented before us. But 
before we do so, it would be necessary 
for us to notice an argument which was 
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directed against the entire body of the 
bye-laws made by each market committee, 
after the new Act came into force. The 
argument that those bve-laws were 
wholly invalid was constructed on Sec- 
tions 148 and 149 of-the new Act The 
stress of the argument was that even m 
the case of old market committees which 
acauired the power to function under pro- 
viso <c) to Section 154 (1) of the new Act, 
the preparation of the first bye-laws under 
Section 149 was obligatory and that the 
bye-laws made by these old market com- 
mittees which were not preceded by the 
preparation of the first bye-laws under 
Section 149 were beyond their competence. 

82. Section 148 says that a market 
committee by adherence to the procedure 
prescribed by it shall have the power to 
make bye-laws for the regulation of the 
"business and She conditions of trading In 
the market area generally and with res- 
pect to the specific matters enumerated in 
sub-section (21 But Section 149 savs that 
the first bye-laws on the establishment of 
a market shall be made by the Chief 
Marketing Officer in consultation with the 
Chairman of the first market committee 
after his nomination to that office. It 
further enjoins that those bye-laws shall 
take into consideration the local condi- 
tions Sub-section (1) proceeds to state 
that those first bye-laws so made shall be 
deemed to be the bye-laws made by the 
market committee, until superseded or 
amended by bye-laws made under Sec- 
tion 148. 

83. The argument maintained was that 
the impugned bve-laws were not preced- 
ed by the preparation of the first bve-laws 
to which Section 149 refers and that they 
have therefore, no efficacy. 

84. But this argument overlooks the 
provisions of Section 10 and proviso (c) to 
Section 154 (1) of the new Act Section 10 
(11 prescribes the composition of the first 
market committee and states that that 
first market committee shall consist of 
the various categories of persons nominat- 
ed by Government So, the words "the 
first market committee” occurring in Sec- 
tion 149 have reference to the first nomi- 
nated market committee to which Sec- 
tion 10 refers, and the necessity for the 
preparation of the first bye-laws by the 
Chief Marketing*Officer of the first market 
committee arises only when -that first 
market committee comes into being by the 
process of nomination to which S. 30 
refers. 

85. A first market committee conform- 
ing to that description stands constituted 
in that way only if an old market com- 
mittee does not have the authority or the 
power to continue to function as the 
market committee even under the new 
Act But if under proviso (c) to Sea 154 
of the new Act it is the duty of the old 


market committee to 'exercise the powers 
conferred, perform the functions, and be 
subject to the liabilities imposed by the 
Provisions’ of the new Act and the rules 
made thereunder until market committees 
are constituted under the provisions of 
the new Act, the old market committee 
whose bye-laws are challenged before us 
became thus charged with the duty to 
exercise powers and perform functions 
Under the new Act. And one of the powers 
that could be exercised and the functions 
that could be performed is the power to 
toake a bye-law under Section 348. 

86. It Is of importance to observe In 
this context that Section 148 which 
bestows power to make bye-laws does not 
bestow it only on the second and sub- 
sequent market committees to which Sec- 
tion 11 refers. The repository of that 
Power is the market committee which is 
defined by Section 2 (2) as a market com- 
mittee constituted for a market area under 
the Act If proviso (c) to Section 154 (1) 
Cays that an old market committee could 
exercise power and perform functions 
Under the new Act that market committee j 
acquires the status of a market committee * 
established under the new Act; if does 
not It cannot exercise the powers created 
by the pew Act or perform functions 
Under It That would be the true posi- 
tion notwithstanding the fact that unlike 
proviso (a) to Section 154 (1) which creates 
a legal fiction that- certain things done 
Under the old Art must be deemed to have 
been done under the new Act, proviso (c) 
to that sub-section only says that an old 
market committee shall exercise power 
and perform functions under the new Act, 
and so the old market committee acquires 
the power to make bye-laws under Sec- 
tion 148, although no first bye-laws have 
been made under Section 149. We do not 
accept the argument advanced by Mr. 
Jaaannatha Setty that the words "and be 
subject to the liabilities imposed by the 
provisions of this Act" occurring in CL (c) 
of the proviso to Section 154 (!) can be 
understood as divesting the old market 
committee of the power to make bye-laws 
under Section 148 until first bye-laws are 
made under Section 149. 

87. Any other view would lead to the 
anomalous position that the old bye-laws 
which did not fit into the provisions of 
the new Act could not operate after the 
new Act came Into force, while the old 
market committee which is charged with 
the duty to perform functions under the 
new Act will have no machinery for such 
enforcement. It is precisely for over- 
coming a difficulty which the old market 
committee might encounter in that way 
until a new market Committee Is esta- 
blished under the provisions of the new 
Act that proviso (c) to Section 154(1) of 
the new Act Incorporates a provision that 
old market committees though constituted 
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under the old Act shall perform func- 
tions and exercise powers under the new 
Act. The postulate that the old market 
committee can so function but that it 
would have no power to make bye-laws 
under Section 148 without which such 
functioning becomes impossible, cannot 
have the support of reason. 

88. But it was however urged that 
even so, the displacement of the old 
market committees can happen only when 
a first market committee is nominated 
under Section 10. Mr. Advocate General 
in answer to this postulate which Mr. 
Srinivasan placed before us contended 
that the provisions of Section 10 are ap- 
plicable only to a market area which was 
not in existence under the provisions of 
the repealed Act and which did not con- 
tinue under the new Act and that a nomi- 
nated market committee under its pro- 
visions was quite unnecessary in a case 
in which the old market area continued 
under the new Act and the old market 
committee commenced to function under 
its provisions. 

89. We do not read Section 10 in that 
way. Section 154 is a purely transitional 
provision as its language clearly discloses. 
The old market committee is of the nature 
of a care-taker committee which can 
function only for a temporary period until 
a new market committee comes into being 
in accordance with the provisions of the 
new Act. The only process by which a 
new market committee can so come into 
being is by the observance of the proce- 
dure prescribed by Sections 10 and 11 
and under their provisions, the first step 
to be taken for the establishment of a 
new market committee is to bring into 
existence a nominated market committee 
under Section 10 which Government 
could, in the exercise of the power con- 
ferred by it. And, when the first market 
committee so comes into, being, it pro- 
duces two consequences: it displaces the 
old market committee, and it becomes 
necessary for the Chief Marketing Officer 
of the first new market committee to 
make the first bye-laws under Section 149, 
and .there can be supersession of those 
first bye-laws only when the second 
market committee comes into existence 
under Section 11 and makes bye-laws 
under Section 148. 

90. The argument placed before us by 
Mr. Advocate General that in all cases 
where there is an old market committee 
the constitution of a first market com- 
mittee under Section 10 is wholly un- 
necessary is, in our opinion, unacceptable. 
The new Act contemplates the establish- 
ment of a market committee in a parti- 
cular way. It is of significance to ob- 
serve that Section 11 speaks of a second 
and subsequent market committee. Al- 
though that is what the marginal note 
says, we should not altogether overlook 


the description which that marginal note 
gives, and what is clear from the langu- 
age of Section 11 is that the elected 
market committee which comes into being 
under it is the second market committee 
and the first market committee which 
is its predecessor is no other than the 
nominated market committee to which 
Section 10 refers. 

_ 91. So what Is clear is that the elec- 
tion of a. market committee under Sec- 
tion 11 must necessarily be preceded by 
the composition of a nominated market 
committee under Section 10. and it is only 
by that process that an old market com- 
mittee which continues to function under 
the proviso (c) to Section 154(1) can 
vacate office. 

92. That such is the scheme of the 
new Act is destructive of the contention 
that the bye-laws made by the old market 
committees after the new Act came into 
force have no validity. In our opinion, 
the competence to make those bye-laws 
clearly flows from proviso (c) to Sec- 
tion 154(1) of the new Act although they 
perish when bye-laws are made by the 
first market committee under Sec. 149. 

93. We now proceed to consider the 
validity of the bye-laws made by the 
three market committees whose bye-laws 
were challenged before us. They are the 
market committees of Bellary, Mysore and 
Yadgir. With respect to the Bangalore 
bye-laws, no one has presented any argu- 
ment, and so we refrain from discussing 
the validity of any of those bye-laws. 

94. The Bellary bye-laws whose vali- 
dity is challenged are bye-laws 12(1) and 
(2), 23(11) (b) (i), 22 (14) and 35. Bye- 
law 12(1 ) enumerates the categories of 
agricultural produce in respect of which 
market fee is payable. There is a cata- 
logue of 16 items in that bye-law, and 
Mr. Venkanna's argument was that there 
was no notification under the Madras Act 
which could be deemed to be a notifica- 
tion made under the new Act, declaring 
items 3 to 16 of bye-law 12(1) as commer- 
cial crops. It was urged that the only 
2 items of commercial crops which were 
declared as commercial crops are items 1 
and 2, namely, cotton and groundnuts, 
and that there was no power in ' the 
market committee of Bellary to intro- 
duce into the enumeration of agricultural 
produce under the new Act, items or 
species of commercial crops which had 
not been declared under the Madras Act 
to be such. 

95. It Is clear that until a notification 
Is made under Section 3 of the new Act, 
the only agricultural produce the market- 
ing of which could be regulated in the 
Bellary District under the new Act Is 
the notified agricultural produce under 
Section 5 of the Madras Act and that 
notification should be deemed to be a 
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notification under Section 3 of the new 
Act as stated by proviso (a) to S. 154 (1) 
of the new Act If the crop notified 
under Section 5 of the Madras Act, is 
agricultural produce as defined by the 
new Act the fact that the notification 
under the Madras Act called it a com- 
mercial crop does not impede the opera- 
tion of that proviso. We do not also 
accept the argument of Mr. Venkanna 
that items 3 to 16 were not declared as 
commercial crop3 under the Madras Act 
It is seen from a notification made by the 
Government of the new State of Mysore 
under Section 4 of the Madras Act on 
August 19, 1959 that items 3 to 16 enu- 
merated in bye-law 12 (1) had already 
been declared as commercial crops under 
the Madras Act in addition to cotton and 
groundnuts which had been declared to 
be commercial crops even by the Govern- 
ment of the Madras State even before the 
Bellary District became part of the State 
of Mysore as early as on November 15, 
1949. 

9G. This Is not a case In which Mr. 
Venkanna can challenge the validity of 
bye-law 12 ( 1 ) on the ground that the 
market committee exceeded its power In 
Introducing into the enumeration, agri- 
cultural produce which had not been al- 
ready declared as agricultural produce or 
its equivalent under the repealed Madras 
Act. Since the enumeration In bye- 
law 12(1) had already been made under 
the repealed Madras Act, that enumera- 
tion which should be deemed under Sec- 
tion 154 to be an enumeration made under 
the new Act is unexceptionable. Clause (2) 
of bye-law 12 which makes the duty of 
the commission agent to collect the 
market fees from the buyer before he 
delivers the goods to him, is clearly 
authorised by Sections 65 and 82 of the 
new Act and was therefore within the 
competence of the market committee. 

97. Before considering the validity ol 
the next bye-law, we should notice the 
argument that jaggery which is item 12 
In bye-law 12(1) is not an agricultural 
produce and so could not have been in- 
cluded in the enumeration. The argu- 
ment presented was that jaggery does 
not fall within the definition of agricul- 
tural produce which Section 2 of the new 
Act incorporates. The relevant portion 
of that definition which is an Inclusive 
definition reads: 

"agricultural produce” includes,— 

(i) live-stock or poultry, 

(ii) by the labour of any member of 

one’s family, culture, animal husbandry, 
apiculture. horticulture, pisciculture, 
forest produce, and ” 

98. It was contended that jaggery Is 
an industrial product and not an agricul- 
tural product since what grows on the 
land on which agricultural operations are 
carried on is sugar-cane and that jaggery 


is the product manufactured by Industrial 
processes which are carried on subse- 
quently. 

99. Now. jaggery was a notified com- 
mercial crop under the repealed Madras 
Act and the Notification by which it was 
eo declared should be deemed to be a 
notification under the new Act unless it 
could be said that the notification under 
the Madras Act is Inconsistent with the 
provisions of the new Act. That incon- 
sistency could exist only If It could be 
said that although jaggery may be a 
commercial crop for the purposes of the 
repealed Madras Act, It Is not agricultu- 
ral produce as defined by Section 2 of the 
new Act 


100. The main ground on which It was 
submitted to us by Messrs. Venkanna and 
Rangaswamy that jaggery is not agricul- 
tural produce within the meaning of the 
definition was that Jaggery is in all res- 
pects entirely different from sugar-cane, 
and when sugar-cane loses Its Identity 
when it Is crushed In a mill and jaggery 
Is produced out of the Juice it exudes, it 
could no longer be said that jaggery 
which is produced In that way was agri- 
cultural produce which the land pro- 
duced. 


10L Now. sugar-cane. It fa not disput- 
ed. fa agricultural produce. Jaggery 
which fa manufactured out of sugar-cane 
Is stated in the dictionary as coarse 
brown sugar made out of sugar-cane. 
Although sugar which fa contained In the 
sugar-cane fa In the form of sugar-cane 
when the land grows It, what is really 
grown on the land fa sugar In the form 
of sugar-cane and If that sugar fa expell- 
ed from the cane and it becomes jaggery. 
It fa far too unreasonable for any one to 
suggest that the agricultural produce 
grown on the land Is something very 
much different from jaggery which is 
manufactured "by that process. So, jag- 
gery fa, in our opinion, agricultural pro- 
duce within the meaning of the definition 
of agricultural produce which the new 
Act incorporates. It not only falls with- 
in the main definition for the reason that 
sugar-cane Is agricultural produce as it 
fa ordinarily understood, both in the 
popular sense, as well as by men of busi- 
ness and in the commercial world, but 
also for the reason that the inclusive part 
of the definition says that all produce 
whether processed or not of agriculture, 
animal husbandry or horticulture is also 
agricultural produce. Even if sugar-cane 
can be understood as some cane which is 
grown on land, then, it will be a product 
of horticulture and if jaggery fa the pro- 
duct of some kind of processing and jag- 
gery which gets so manufactured by pro- 
cessing is a product of horticulture or 
agriculture, as the case may be, it fa aeri- 
culturzd produce within the meaning of 
the definition in the new Act 
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102. So, if jaggery -was called a com- 
mercial crop in the notification under- the 
Madras Act, it means no more than that 
it is a crop which has a special value in 
the commercial world. It does not follow 
that it is not agricultural produce pro- 
vided it conforms to the definition of agri- 
cultural produce which the new Act in- 
corporates. 

103. That that is so is clear from the 
enunciation made by the Supreme Court 
in AIR 1962 SC 97. which emphasised the 
similarity between the provisions of the 
Bombay Act and those of the Madras Act. 
And so, no argument could be constructed 
to the contrary on the fact that the crop 
the purchase and sale of which is regu- 
lated by the Madras Act is called a com- 
mercial crop. 

104. So, if under the Madras Act jag- 
gery became a notified commercial crop, 
and jaggery is agricultural produce with- 
in the meaning of the definition under 
the new Act, the notification under the 
Madras Act should be deemed to be a 
notification made under Section 3 of the 
new Act declaring the intention of the 
State Government to regulate the market- 
ing of jaggery under the provisions of 
the new Act. It is by that process that 
jaggery which by its own attributes falls 
within the definition of agricultural pro- 
duce which the new Act contains became 
notified agricultural produce for the pur- 
poses of the new Act. 

105. We are of the opinion that bye- 
law 22(14) and bye-law 23(ll)(b)(i) are 
not valid bye-laws. Bye-law 22(14) . 
authorises the market committee to deter- 
mine how many assistants, shall work 
under the traders, commission agents and 
brokers. Although Mr. Achar appearing 
for the Bellary market committee assert- 
ed that Section 63(2)(iv) of the new Act 
authorised the market committee to make 
the determination to which bye-law 22(14) 
refers, it is clear that no such power is 
bestowed by the Act. Section 63(2) does 
no more than to empower the market 
committee to supervise the conduct of 
the market functionaries and not to de- 
limit the number of functionaries who 
may work as assistants under a trader, 
commission agent or broker. So we dec- 
lare that Bellary bye-law 22(14) to be 
invalid. There is nothing in Section 148 
or 131 which creates that power either. 

106. Bye-law 23 (11) (b) (i) is clearly 
repugnant to the provisions of the Act. 
It says that the quantity of agricultural 
produce purchased by a retailer shall not 
exceed three quintals for each transac- 
tion in respect of some categories and five 
quintals in respect of others. There is no 
provision in the Act which creates. power 
in the market committee to restrict the 
purchase made by the retailer in that way. 

107. Section 2 (37) which defines 're- 
tail sale’ empowers the market committee 


to specify the quantity which could be 
sold at a retail sale to a consumer for do- 
mestic consumption. But neither the de- 
finition nor any other provision in the 
Act precludes a retailer from purchasing 
as much of agricultural produce as he de- 
sires to purchase subject, however, to the 
provisions of Section 85 which enjoins the 
obtaining of a. licence of the appro- 
priate classification. So we strike down 
bye-law 22 (11) (b) (i) of the Bellary Agri- 
cultural Produce Marketing Committee, 
as invalid. 

108. Bye-law 35 which prohibits the 
publication of the proceedings of the mar- 
ket committee, except with the authority 
of the market committee, is in our opinion 
quite a good bye-law, since the power to 
so regulate the proceedings clearly ema- 
nates from Section 49(2) of the Act. 

109. Among the bye-laws made by 
the Mysore Agricultural Produce Market 
Committee, the challenge is to bye-laws 
23(10) (b)(i) and (ii). 23(15), 23(20) (1) and 
23(2) (3). We are of the opinion that the 
only bye-law which invokes the condem- 
nation of invalidity is bye-law 23(10) (b) 
(ii). The others are, in our opinion, good 
bye-laws. 

110. Bye-law 23 (10)(b)(ii) is similar to 
bye-law 23 (11) (b) (i) of the Bellary 
Market Committee. This bye-law says 
that the total quantity sold by a retail 
seller during the year shall not exceed 
fifteen thousand rupees. The Act does 
not confer any power on the market com- 
mittee to impose that restriction upon 
the retailer. It is obvious that the market 
committee which made this bye-law has 
entirely misunderstood the provisions of 
Section 85(l)(iv) which says that a trader 
whose purchase turnover of agricultural 
produce which he purchases for sale to 
consumers for domestic consumption ex- 
ceed fifteen thousand rupees shall not be 
classified as a 'D' class trader. But that 
does not mean that the turnover of a 
trader could not exceed fifteen thousand 
rupees. All that it says is that if that 
happens, he gets into the higher class. 
So we strike down bye-law No. 23(10) (b) 
(ii). 

111. Though bye-law No. 23 (10) (b)(1) 
Is awkwardly worded it is in our opinion 
a good bye-law, for it should be under- 
stood to prescribe the upper limit of the 
quantity which a retail trader could sell 
to a consumer for domestic consumption 
in order to impress upon the transaction 
the character of a retail sale so that in 
respect of that retail sale the trader 
could earn the exemption which is creat- 
ed by Proviso (ii)(b) to Section 8(l)(b) of 
the new Act. 

112. Mr. Ramachandra Rao appearing 
lor tbe market committee asks us to ex- 
plain this clause of the bye-law in that 
way. We make It clear that it does not 
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prohibit the retailer from making rales 
of larger quantities so long as he does not 
claim for the transaction the status of a 
retail sale as defined by the Act or the 
exemption which is created by the Act. 

113. Bye-law 23(15) regulates the ac- 
ceptance of bids and preserves to the 
seller the option to refuse the highest 
bid. That bye-law does no more than to 
incorporate a condition which is usually 
to be found in all auction sales and the 
power to make this bye-law is to be found 
in Section 76 of the Act. 

114. Bye-law 23(101(1) savs that the 
market shall be open during specified 
hours and 23 (2) (3) says that no 
licensed market functionaries shall trans- 
act any business or do anything in con- 
nection therewith except during the hours 
of trading on working days. It Is difficult 
to make any complaint against this provi- 
sion in the bye-law. 

115. Bye-laws 2(4) and 2(5)(B) are the 
two bye-laws of Yadgir market committee 
which were challenged in the writ petition 
presented by Mr. Jagannatha Shetty, who. 
however, tells us that this challenge no 
longer survives in view of the notifica- 
tions which were made during the pen- 
dency of these writ petitions and so we 
say nothing about It. 

116. What remains for us to observe 
Is that what we have said about the 
market fees in cases where the yards 
were not in existence when the new Act 
came into force, but were only establish- 
ed during the pendency of these writ peti- 
tions, is equally applicable to the license 
fee to which Section 72 of the new Act 
refers. So. during the period antecedent 
to December 7. 1968. when the yards 
were established in those areas and dur- 
ing the period prior to December 16/19, 
1968, when they were established in the 
Hospet area, the license fee which was 
payable was the license lee prescribed 
by the bye-laws under the old Act 

117. These writ petitions succeed to 
the extent indicated and fail In other 
respects. 

118. No costs. 

Order accordingly. 


AIR 1970 MYSORE 138 (V 57 C 31) 

A. R. SOMNATH IYER, J. 

Smt Neelawwa Korn Annappa Enape 
and another. Appellants v. Smt Chin- 
nawwa Marutl Enape, Respondent. 

Regular Second Appeal No. 322 of 1965, 
D /- 31-7-1969, against the judgment of 
Civil J„ Bijapur, D /- 20-2-1965. 

Civil P. C. (1908). O. 41, R. 11 and S. 96 
— Summary disposal of appeal without 
calling for the record — Procedure to he 
followed only where perusal is unneces- 
sary for disposal of appeal — Questions 
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of fact in serious controversy — First 
appeal cannot be disposed of summarily. 

Although R. 11 of O. 41 of Civil P. C. 
authorises the appellate Court to dispense 
■With a requisition for the record, such 
summary disposal even without the assist- 
ance of record is permissible only In a 
case in which the questions arising for 
adjudication in the appeal are such that 
a perusal of the evidence produced by the 
parties is unnecessary to assist such dis- 
posal. Where the question Involved Is 
a pure question ol law and the view taken 
bv the lower Court is so unexceptionable 
that it would be hardly necessary to 
send for the record, or to notify the res- 
pondent Disposal without the record may 
also be possible where the facts are not 
in dispute and the disposal of the apneal 
is possible without reference to the evi- 
dence adduced, then, a summary disposal 
in exercise of the power conferred will be 
justified. But when a first appeal pre- 
sents a serious controversy on farts, its 
summary disposal without notice to the 
respondent is a misuse of R. 11 of O. 41 
of Civil P. C. (Paras 7. 9 & 11) 

S. G. Bhat for V. S Malimath. for 
Appellants: Amble for C. M. Desai. for 
Respondent 

JUDGMENT: — This 13 a defendants? 
Appeal which arises out of a suit brought 
by the plaintiff for partition and separate 
possession of a half share In the suit pro- 
perty. Plaintiff and defendant 1 are sis- 
ters and defendant 2 Is the husband of 
defendant 1. The case for the plaintiff 
was that she became entitled to a half 
' share In the suit property under the gift 
deed Exhibit 43 executed by her lather 
In her favour and In favour of the defen- 
dant 1. The suit was resisted both on 
the ground that the gift was not acted 
upon and also on the ground that since 
the condition subject to which It was 
made was not fulfilled It was revoked. 
There was also a plea of adverse posses- 
sion and relinquishment. 

2. The important questions which 
arose from those pleadings were present- 
ed by as many as seven Issues which 
were formulated by the court of first In- 
stance. The first Issue covered the ques- 
tion whether the gift deed did not come 
Into operation: the second related to the 
question whether the plaintiff relinquish- 
ed her claim in favour of defendant 3; 
the third Issue related to adverse posses- 
sion: the fourth issue was whether defen- 
dant 2 was the tenant of defendant 1 and 
her father and the fifth was whether that 
lease was binding on the plaintiffs, and 
the other Issues were the general Issues. 

3. On all these Issues, the Munsiff re- 
corded findings In favour of the plaintiff, 
and there was an appeal by defendants 1 
and 2 to the Civil Judge who summarily 
dismissed the appeal under Rule II of 
Order 41 of the Code of Civil Procedure 
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without even sending for the record. So 
ihe defendants appeal. 

4. Mr. S. G. Bhat appearing for the 
defendants made the complaint that the 
Civil Judge should not have been too much 
of a hurry to dispose of the appeal which 
raised so many complicated questions of 
law and fact without even a perusal of 
the record. I think that this complaint 
Is reasonable. 

5. The serious question of fact pre- 
sented by the appeal was whether the 
gift deed in favour of the plaintiff was not 
acted upon. Although there was no issue 
with respect to revocation there was a 
discussion of that matter by the Munsiff, 
probably for the reason that the issue 
concerning relinquishment also involved 
the plea of revocation. 

G. With respect to both these ques- 
tions. both parties adduced evidence 
which was discussed by the Munsiff and 
the findings of fact recorded by the Mun- 
siff on those matters were assailed before 
the Civil Judge in the memorandum of 
appeal produced before him. 

7. Although Rule 11 of Order 41 of 
the Code of Civil Procedure authorises 
the appellate Court to dispense with a 
requisition for the record, such summary 
disposal even without the assistance of 
record is permissible only in a case in 
which the questions arising for adjudica- 
tion in the appeal are such that a perusal 
of the evidence produced by the parties 
is unnecessary to assist such disposal. So 
it may be possible for an appellate Court 
to desist from sending for the record if 
the question involved is a pure question 
of law, and the view taken by the Court 
of first instance is so unexceptionable 
that it would be hardlv necessary either 
to send for the record or to notify the 
respondent. Similarly a disposal with- 
out the record may also be possible where 
the facts are not in dispute or where the 
correctness of the conclusions on a ques- 
tion of fact reached by the Court of first 
instance is not assailed. 

8. But when a finding on a question of 
fact is impeached it is the plain duty of 
the first appellate Court, whose finding 
on a pure question of fact is normally im- 
pervious to criticism in second appeal, to 
send for the record, unless the effect of 
the evidence stated in the judgment under 
appeal is undisputed or appears irrefut- 
able from materials such as may be pro- 
duced by the appellant, 

9. And when an appeal presents a 
serious controversy on facts, its summary 
disposal without notice to the respondent 
is a misuse of Rule 1 1 of Order XLI of the 
Code of Civil Procedure, 

10. In the present case the question 
which the Civil Judge had to decide in 
appeal was whether the gift deed was or 
was not acted upon by the parties. In 


regard to that question, the Civil Judge 
observed in Para 5 of his judgment that 
there was "ample evidence” on record 
to show that the gift deed Exhibit 43 had 
been acted upon by the parties. It is seen 
from the proceedings of the Civil Judge, 
that the appeal was presented on Janu- 
ary 29, 1965 and. he dismissed it summa- 
rily on February 20, 1965, and he did so 
even without sending for the record. If 
the record was not before the Civil Judge, 
it is difficult to understand how he found 
it possible to say that there was "ample 
evidence" on record to show that the gift 
deed Exhibit 43 has been acted uoon by 
the parties. The evidence produced in 
the case was not before him, and what the 
Civil Judge himself stated in his judg- 
ment demonstrated the necessity for the 
scrutiny into the evidence concerning 
Exhibit 43. 

11. Resort to a summary dismissal 
should be restricted to an appeal which is 
so obviously devoid of substance or merit 
that the issue of notice to the opposite 
side would be an unmeaning formality. 
But the appeal before the Civil Judge was 
not one such. 

12. So, I allow the appeal and set 
aside the decree of the Civil Judge and 
remit it to him for fresh disposal accord- 
ing to law. Court-fee paid on the appeal 
shall be refunded. 

13. Xfo costs. 

Appeal allowed. 
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A. R. SOMNATH IYER AND 
B. M. KALAGATE. JJ. 

H. H. Dodda Gangadharaiah. Appellant 
v. V. H. Charmabasavaiah and another, 
Respondents. 

. Misc. First Appeal No. 103 of 1965, D/- 
24-6-1969, against order of Dist. J„ Kolar, 
D/- 24-4-1965. 

(A) Succession Act (1925), S. 230 — > 
Executor applying for probate — Execu- 
tor subsequently applying for withdrawal 
of probate petition stating that he had 
renounced executorship — Renunciation 
complete and could not be retracted — • 
Court had no power to allow retraction 
from renunciation — Objection by a cavea- 
tor to the renunciation had no relevance. 

A person claiming to be the Executor 
under a Will applied for probate. On a 
caveat being produced by his elder 
brother, the executor applied under S. 230 
of the Succession Act for withdrawal of 
the application for probate, stating that 
he had renounced his executorship. The 
same was opposed by the caveator. The 
executor then filed a memo stating that 
he did not press the application for with- 
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drawing the probate petition. The court 
allowed the memo. 

Held, that the renunciation of execu- 
torship became complete when the appli- 
cation under his signature was made and 
the opposition to such renunciation or 
withdrawal from the probate proceedings 
by the caveator had no relevance or 
materiality and the court had no power 
to allow the executor to retract from the 
renunciation. S. 230 was an express 
statutory provision on the subject and 
excluded the application of the Common 
Law principles. AIR 1929 Bom 33, Dist; 
AIR 1962 Cal 331. Ref.; AIR 1931 Lah 
746, FolL (Paras 4 to 6] 

(BJ Succession. Act (19251, Ss. 299 and 
230 — Executor first applying under 
S. 230 for withdrawal from probate pro- 
ceedings ■ — • Caveator opposing withdrawal 
• — • Executor filing a memo that he did not 
Ptcss the withdrawal application — Ca- 
veator again opposing the Memo — Court 
allowing prayer in the memo - — Caveator, 
an aggrieved party and could therefore 
appeal under S. 299 — Further, every 
order made by District Judge under the 
Act was appealable under S. 299. 

(Para 9) 

Cases Referred: Chronological Para3 
(1962) AIR 1962 Cal 131 (V 49). In 
the goods of Meghraj Kothari 7 

(1931) AIR 1931 Lah 746 (V 18)- 
133 Ind Cas 286, Gadodia V. 
Raghubir Dayal v. Gopl Devi 
Memani 8 

(1929) AIR 1929 Bom 33 (V 16) =« 

ILR 53 Bom 172. Manchersa, In re 6 
C. NagamJa Rao, for Appellant; E. S. 
yenkatararoaiah, lor Respondent No. 1; 
B. S. Puttasiddaiah, for Respondent No. 2- 
SOMNATH mat, Jj— On June 24, 
I960 an application Was presented to this 
Court in Civil Petition No. 282 of 1960 
fax the. gsanh uf_ a. probate, of, a. will, state d. 
to have been executed, on May 14, 1955 
by a certain Chikkachannananjappa. That 
application stood transmitted to the Court 
of the District Judge of Kolar, and Dodda- 
gangadharaiah who la the appellant be- 
fore us produced a caveat on August 29, 
I960, He repudiated the genuineness of 
the wfll and opposed the grant of the pro- 
bate. 

2. The application for a probate had 
been presented by Channabasavalah who 
is respondent before us, and he claimed 
to be the executor under the will. 

3. On August 31, 1963 Channabasa- 
vaiah made an application to the District 
Judge under Section 230 of the Succession 
Act In that application to which he 
affixed his signature, he made a state- 
ment that be had renounced his executor- 
ship under the will and sought permis- 
sion of the Court to withdraw his 'appli- 
cation for probate. 

The relevant part of that application 


'2. The respondent who Is the peti- 
tioner’s elder brother, objects for the 
grant of Probate to him. 

3. The petitioner has now been advis- 
ed that under law. It is unnecessary to 
obtain a probate of the said will and fur- 
ther as the petitioner’s health has been 
seriously impaired of late, he has now 
been advised to refrain from undertaking 
any serious tasks entailing physical or 
mental strain (vide medical certificate 
enclosed). 

4. The petitioner therefore renounces 
his Executorship under the will and seeks 
permission of this Hon'ble Court to with- 
draw the petition for Probate” 

But his application was opposed by 
Doddagangadharaiah, the caveator. In 
his statement of objections, he set out the 
reasons for his opposition. ' 

4. When the matter was posted for a 
consideration of the question arising out 
of the renunciation of Channabasavalah 
from the executorship, a memo was pro- 
duced on April 24, 1965 try Channabasa- 
vaiah in which he stated that he did not 
press his application under Section 230 
of the Succession Act and that his appli- 
cation under that section might accord- 
ingly be dismissed. But this application 
for withdrawal from the up plication was 
again opposed by Doddagangadharaiah. 
But the District Judge allowed the appli- 
cation for withdrawal, and it is against 
the order made in that way that this 
appeal is preferred under Section 299 of 
the Succession Act 

Section 230 ot the Succession Act under 
which there was a renunciation of- his 
executorship by Channabasavalah, leads*. 

"230. Form and effect or renunciation 
of executorship. — The renunciation may 
be made orally In the presence of the 
Judge, or by a writing, signed by the 
person renouncing and when made shall 
preclude him from ever thereafter ap- 
plying for probate of the will appointing 
him executor.” 

This section makes It clear that when 
Channabasavalah made an application on 
August 31, 1963 under his signature and 
he stated in that application that he had 
renounced his executorship, that renun- 
ciation became complete and opne-sition 
to such renunciation or withdrawal from 
the probate proceedings, by Doddaganga- 
dharaiah had no relevance or materiality. 
Whether Doddagangadharaiah opposed the 
renunciation or not. the renunciation be- 
came complete and irrevocable when the 
executor in writing intimated the court 
under his signature that he had renounced 
his executorship. 

5. So it Is dear that he could not sub- 
sequently retract from the renunciation 
which had become effective In that way. 
It was therefore not possible for the Dis- 
trict Judge to permit Channabasavalah 
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fo retract from the renunciation on the 
ground that Doddagangadharaiah had 
resisted the renunciation. . 

6. We do not accede to the argument 
presented by Mr. Venkataramiah that 
the District Judge had the power to 
allow retraction from renunciation. The 
decision in Manchersha, in re, AIR 1929 
Born 33, on which he depended in support 
of his postulate was a case in which the 
question concerned renunciation from the 
position of an administrator, which, as 
Rangnekar, J. pointed out, stood regulat- 
ed by the practice and procedure of the 
Probate Division of the High Court of 
Justice in England, as provided by the 
Rules of the High Court of Bombay In 
its original jurisdiction. But that is not 
how the renunciation of executorship 
stands regulated, since Section 230 which 
is an express statutory provision on that 
subject excludes the application of either 
the common law principles to which there 
was an appeal by Mr. Venkataramiah or 
the rules analogous to those on which 
the decision of the High Court of Bom- 
bay rested. 

7. The decision of the High Court of 
Calcutta in In the goods of Meghraj 
Kothari, AIR 1962 Cal 131, can be of no 
assistance to Mr. Venkataramiah^ since 
Mallick, J. made it very dear In the 
course of his judgment that he would not 
decide the question of law which was 
presented by the case before him_ since on 
the facts he came to the conclusion that 
there was no renunciation in fact by the 
executors. 

8. A correct statement of the law, if 
we may say so with great respect, was 
made by the High Court of Lahore in 
Gadodia v. Raghubir Dayal, AIR 1931 
Lah 746, which reads: 

“It is true that in England renunciation 
may be filed and recorded in the Registry, 
and that until that is done retraction is 
possible. There is however no such pro- 
vision in the Indian law. S. 230 shows 
that a renundation once made In _ the 
presence of the Judge, or by a writing 
signed by the renouncing person, is final 
and precludes him from ever thereafter 
applying for probate of the will.’ 
(P. 748) 

9. We do not find any substance In 
the submission of Mr. Venkataramiah 
that the appellant Doddagangadharaiah is 
not an aggrieved party and that this appeal 
is therefore not maintainable. When the 
District Judge made the order under 
appeal, he overruled the opposition to 
withdrawal from the application present- 
ed by Channabasavaiah under Section 230 
of the Succession Act and allowed re- 
traction. So whatever might have been 
the antecedent stand taken by Dodda- 
gangadharaiah. at the stage when the 
order under appeal was made, he resisted 


the prayer for retraction, and if he failed 
in that resistance and an order was made 
overruling it, the appellant is clearly one 
who could appeal from the order so made 
by the District Judge. Moreover, under 
Section 299 of the Succession Act, every 
order made by a District Judge under 
the Act shall be subject to appeal to this 
Court, and that being so, the objection 
as to maintainability must fail. 

10. So we allow this appeal and set 
aside the order made by the District 
Judge. 

11. Since the renunciation by the exe- 
cutor in the case before us became com- 
plete, we make a direction that the pro- 
bate proceedings in the Court below shall 
be closed. 

12. _ Mr. Venkataramaiah asks us for a 
direction that since the probate proceed- 
ings in the Court below stand terminated 
by our order made in this appeal, there 
should be a direction to the receivers ap- 
pointed by this Court in M.F.A. No. 2 of 
1962 to hand over possession of the estates 
to the persons by whom their possession 
was delivered to them. 

13. The order by which the receivers 
were appointed was made in MF.A. No. 2 
of 1962 , and there should be an order by 
this Court terminating their appointment. 
It is clear however that if the receivers 
appointment is terminated as it should 
now be terminated, the receivers must 
hand over possession of the management 
of the estates in their possession to the 
persons by whom they were delivered to 
them. We make an order accordingly 
subject to a proper accounting to be done 
by the receivers to this Court before they 
are discharged in which event alone they 
could get a discharge from their office. 
Such possession will be delivered within 
six weeks from this data The receivers 
will by then produce upto-date accounts. 

14. All outstanding interlocutory ap- 
plications on which orders have not been 
so far made do not any longer survive, 
and so. they are dismissed. 

Appeal allowed. 
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An order for appointment of a receiver 
without actually appointing any one by 
name would be appealable under O. 43, 
Rule 1 (s) C.P.C., provided there is a 
decree of finality about it. AIR 1915 
Bom 41 & AIR 1920 All 149 & AIR 1933 
Nag 540 & AIR 1953 Assam 171. Dissented 
from. AIR 1918 Mad 1147 (FB) & AIR 
1923 Lah. 48 & AIR 1938 Lah 10 & AIR 
1922 Pat 577 & AIR 1932 Pat 360 & AIR 
1956 Tra Co 264. Rel on. (Para 20) 

The scheme of Order 43 in making cer- 
tain orders appealable is of a two-fold 
character In a number of cases an 
appeal has been allowed from all kinds 
of orders passed under a certain rule, 
while in other cases the right of appeal has 
been limited only to certain specific orders 
passed under a certain rule. Reference in 
this connection may be made to Order 43. 
Rule I (v) and Rule 1 ft). In these rules 
appeal has been allowed against the cer- 
tain specific orders but not against all 
the orders that could be made Under 
these rules Order 40. Rule ! falls in the 
category of cases where all orders made 
under It have been made appealable and 
it has not been said that the only order 
appealable is the one appointing a re- 
ceiver Whenever an order can be brought 
Withm the purview of Order 40. Rule 1 
it at once becomes appealable under the 
provisions of Order 43. Rule 1 (s). AIR 
1950 F.C. 140. ReL on. (Para 21) 

On a fair reading of the entire Rule 1 
of O 40. C.PC. particularly sub-clauses 
(a) and (d) together it would follow that 
the orders or directions that might be 
Issued under sub-clause (d) of that Rule 
could be issued sometime subsequent to 
the actual appointment of a receiver by 
name At any rate, there is nothing In 
Order 40, Rule 1 itself prohibiting the 
making of such separate and independent 
orders Jt is do doubt true that ordinari- 
ly directions envisaged .under sub-clause 
(d) of that Rule are issued along with 
the Warrant of appointment. But, it is 
also possible for such directions to be 
issued as and when they become neces- 
sary and after a lapse of sometime subse- 
quent to the issuance of warrant of ap- 
pointment In such a situation, it may 
pot be reasonable to conclude that any 
such subsequent directions are Part of 
the earlier order of appointment of* a 
receiver. Nor would it be reasonable to 
hold that they are not orders which are 
appealable under Rule 1 (s) of Order 43, 
C.P.C. Once this position is reached, it 
follows that any order made under R. 2 
ol Order 40 would become appealable. 

(Para 28) 

(B) Civil P. C. (1908). O. 40. R. 1 — 
Power to appoint receiver Principles 
to be followed by Court in exercise of. 

The question of appointing a receiver 
is a matter resting in the discretion of the 
Court. A receiver should not be appoint- 
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ed unless the party has an excellent 
chance of succeeding in the suit The 
plaintiff himself must show that there Is 
some emergency or danger or loss that 
may be caused to the right involved in 
the suit An order appointing a receiver 
shall not be made if it has the effect of 
depriving a defendant of de facto posses- 
sion. However, the position would be 
different if the property is shown to he 
'in medio’ that is to say. in the enjoyment 
of no one. The Court should always look 
into the conduct of the parties who eeek 
for the appointment of a receiver. AIR 
1955 Mad 430. Followed. (Para 23) 


A, claiming to be the legatee under a 
will executed by the deceased, sued for a 
decree declaring his title to the suit 
schedule properties and for an injunction. 
B also filed a suit in the same Court in 
respect of the same properties and for 
similar reliefs claiming to have been 
adopted bv the deceased. In both the 
suits temporary in\unctions were granted. 
In regard to the injunction granted in 
favour of B the same was made absolute 
after a decision in an appeal before the 
District Judge Although A had secured 
a temporary injunction in his favour in 
his own suit he filed an application for 
the appointment of a receiver under R. 1, 
O 40. C PC. The trial Court allowed the 
application and granted the relief prayed 
for. As regards acts of waste and 
damage attributed to B no basis had been 
afforded for the entertainment of such 
belief by A. In these circumstances, the 
trial Court who dealt with the matter of 
the appointment of a receiver came to the 
conclusion that the properties were 'in 
medio’. 

Held, that the order of temporary in- 
junction In favour of B, which was con- 
firmed by the District Court was prima 
facie proof that B was in possession of the 
properties If. in these circumstances 
the District Judge interfered with the 
order of appointment of a receiver, it 
could not be said to be an improper exer- 
cise of jurisdiction by the appellate 
Court (Para 24) 

Cases Referred*. Chronological Paras 
(1967) 1967-2 Mys LJ 637=12 Law 
Rep 549. Channiah v. R. T. A. 7 

(1965) 1965-1 Mys LJ 342*= 1 Law 
Rep 653. Iswara Shastry v. Rama 
Krishna Shastry 23 

(1965) 1965-2 Mys LJ 548=4 Law 
Rep 401. Bore Gowda v, K. Chan- 
negowda 23 

(1964) 1964-1 Mys LJ 551. Saraswatl 
Bai v. Kamala Bai 23 

(1962) AIR 1962 SC 199 (V 49)“ 

1932-2 SCR 747. Him Lai Patnl 
v. Kali Nath 7 

(I960) AIR 1960 All 573 (V 47) ~ 

1960 All LJ 314, Mula v. Babu 
Ram 7 



Srinivasa Rao v. Baburao (V enkataswamy J.) tPrs. 1-3] Mys. 143 


1970 

(1958) AIR 1958 Assam 171 (V 45). 
Ramchandra Dey v. Jhumarmal 
Jain 6, 8, 12 

(1957) AIR 1957 Pun] 312 (V 44) = 
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Commr, 23 

(1956) AIR 1956 Tra Co 264 (V 43)=* 

ILR (1956) Tra Co 163, K. P, 
Thampi v. Ram Kurup 6, 16 

(1955) AIR 1955 Mad 430 (V 42), 
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(1954) AIR 1954 SC 340 (V 41)=* 
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(1950) AIR 1950 PC 140 (V 37)=* 

1949 FCR 667, Rayarappan V , 
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(1938) AIR 1938 Lah 10 (V 25)= 

1 76 Ind Cas 919, Manohar Lai v, 
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(1938) AIR 1938 Nag 540 (V 25)=' 

ILR (1938) Nag 174, Raje Gopal- 
rao v. Raje Devidas 6, 9 

(1932) AIR 1932 Cal 194 (V 19) = 

35 Cal WN 1141, Kshitish Chandra 
Acharjya Choudhary v. Raja 
Jankinath Roy 6 

(1932) AIR 1932 Pat 360 (V 19) = 

13 Pat LT 525, Nrisingha Charan 
v. Rajniti Prasad Singh 6 

(1927) AIR 1927 Mad 130 (V 14)= 

ILR 50 Mad 130 (FB), Latchmanan 
Chettiar v. Commr., Corporation 
of Madras 7 
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Babhuti Bhushan Batta 21 
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Singh v. Niranjan Singh 6 
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Ganesh Ram 6, 14 

(1920) AIR 1920 All 149 (V 7)= 

ILR 42 All 227, Mohd. Askari v. 

Nisar Hussain 6 

(1918) AIR 1918 Mad 1147 (V 5) = 

ILR 40 Mad 18 (FB), Palaniyappa 
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29 Ind Cas 504, Narbada Shankar 
Mugatram Vyas v. Kevaldas Raghu- 
nath Das 6, 13 

Murlidhar Rao, for Petitioner; K. 
Jagannatha Shetty, for Respondents. 

ORDER: — The petition is directed 
against an order made in Misc. C. A. 
No. 31/5/1966. on 21-12-1966 by the learn- 
ed Civil Judge, Gulbarga. The said ap- 
peal was preferred by the first respondent 
herein against an order of appointment 
of a receiver made in O. S. No. 165/1 o£ 
1965, by the learned Munsiff, Shorapur. 

2. The few facts necessary for the 
disposal of the petition are as follows: — 
The petitioner is the plaintiff in O. S. 
No. 165/1 of 1965. He has sued for _a 
decree declaring his title to the _ suit 
schedule properties and for an injunc- 


tion. The suit was filed against the res- 
pondent herein as also one Narayana Rao. 
The second respondent Paddamma and 
one Gundamma were the widows ol one 
Subba Rao. Subsequent to the death of 
Subba Rao. the two widows are said to 
have divided the properties inherited by 
them and continued to be in separate 
possession and enjoyment of theii res- 
pective shares till the death of the widow 
Gundamma on 1 4-8-1965. The present 
Petitioner claiming to be the legatee 
under a will executed by the said Gun- 
damma has filed this suit. The first res- 
pondent Babu Rao also filed a suit O. S. 
No. 89/1 of 1965 in the same Court in res- 
pect of the same properties and for simi- 
lar reliefs on 1-9-1965 claiming to have 
been adopted by Gundamma. The suit 
of the present petitioner was filed on 21- 
8-1965. In both the suits temporary in- 
junctions were granted. In regard to the 
injunction granted in favour of the first 
respondent, who is the plaintiff in O. S, 
No. 89/1/1965, it transpired that the same 
was made absolute after a decision in an 
appeal before the learned District Judge, 
Gulbarga. A subsequent petition before 
the Court under Section 115, C P C was 
also dismissed, thus sustaining the order 
of injunction granted in favour of the 
first respondent in respect of the very 
properties involved in the present suit. 
The petitioner before this Court having 
been unsuccessful in his attempts to resist 
the grant of an injunction in O. S. No. 
89/1/65 filed by the first respondent here- 
in, filed an application for the appoint- 
ment of a receiver under Rule 1, O. 40, 
C.P.C. In O.S. No. 165/1 of 1965 the trial 
Court allowed the application and granted 
the relief prayed for. The third defen- 
dant therein namely, Babu Rao preferred 
an appeal before the learned Civil Judge, 
Gulbarga, against that order for appoint- 
ment of a receiver. The appellate Court 
set aside the order made by the trial 
Court and dismissed the application for 
the appointment of a receiver. Aggriev- 
ed by this order, the plaintiff has ap- 
proached this Court in the present revi- 
sion petition. 

3. Sri B, Murlidhar Rao, the learned 
counsel appearing for the petitioner, for- 
mulated the following two propositions: 

1. That the order for appointment of 
a receiver without appointing any person 
by name was not appealable within the 
meaning of Rule 1 (s) of O. 43, C. P. C. 
and as such the decision in appeal would 
be one without jurisdiction. 

2. That, at any rate, the order for 
appointment of a receiver was one falling 
purely within the judicial discretion of 
tiie trial Court and as such should not 
have been interfered with in appeal in 
the absence of material pointing to an 
abuse of such discretion. 
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4. Before adverting to the submission 
made at the Bar, it would be convenient, 
to refer to the order in question and also 
the relevant provisions of the Code of 
Civil Procedure. 

5. The order of appointment of a re- 
ceiver which is in question here, runs 
thus; 

"(a) for the reasons aforesaid the peti- 
tion filed by Srinivasa Rao on 12-11-1965 
under the provisions of Order 40, Rule 1 
of the Code of Civil Procedure is hereby 
allowed. 

(b) Accordingly the subject matter of 
thq suit shall be taken in the custody of 
this Court through a Receiver who if 
going to be appointed, 

(c) A practising lawyer of this Court 
shall be appointed as Receiver after con- 
sulting the counsel appearing for both the 
sides." 

The relevant provisions of the Code of 
Civil Procedure are as follows: — 

"Order 40, R. 1. Appointment of Receiv- 
ers — (1) Where it appears to the Court 
to be just and convenient, the Court may 
by order — 

(a) appoint a receiver of any property 
whether before or after decree; 
fb) x x x x 

(c) x x x x 

X x X X 

(d) confer upon the receiver all such 
powers, as to bringing and defending 
suits and for the realization, management, 
protection, preservation and improve- 
ment of the property, the collection of 
the rent and profits thereof, the applica- 
tion and disposal of such rents and pro- 
fits. and the execution of documents as 
the owner himself has, or such of those 
powers as the Court thinks fit. 

Order 43, R. L Appeals from orders. — ■ 
An appeal shall lie from the following 
orders under the provisions of Sec. 104, 
namely.— 


(s) an order under Rule 1 or Rule 4 of 
Order XL.” 


6. In support of the first of the above 
propositions Sri Murlidhar Rao the learn- 
ed counsel appearing for the petitioner 
relied on several decisions of the High 
Courts of Bombay, Allahabad, Nagpur, 
Calcutta and Assam. In particular, he 
Invited attention to the cases reported in 
Narbadashankar Mugatram Vyas v. 
Kevaldas Raghunaihdas, AIR 1915 Bam 
41; Mohamed Askari v. Nisar Hussain, 
AIR 1920 All 149; Raje Gopalrao v. Raje 
Devidas, AIR 1938 Nag 540 and Ram 
Chandra Dey v. Jhumarmal Jain, AIR 
1958 Assam 171. The Calcutta decision 
referred to by him is one reported in Kshi- 
tish Chandra Acharjya Choudhry v. Raja 
Janakinath Roy, AIR 1932 Cal 194. Sri 
K. Jagannaiha Shetty, the learned coun- 
sel appearing on behalf of the respon- 
dents, placed strong reliance on certain 
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decisions of the High Courts of Madras, 
Patna, Lahore and Travahcore and Cochin 
In support of the contrary view. The 
decisions relied on by him are: Palani- 
yappa v. Palaniappa, AIR 1918 Mad 1147 
(FB); Firm Raghbir Singh v. Narijan 
Singh. AIR 1923 Lah 48; Manohar Lai v. 
Kishan Lai, AIR 1938 Lah 10; Gobind 
Ram r. Ganesh Ram, AIR 1922 Pat 577; 
Nrisingha Charan v. Rajnitl Prasad Singh, 
AIR 1932 Pat 360 and K. P. Thampy v. 
Ram Kurup. AIR 1956 Trav-Co 264. 

7. Before attempting an analysis of 
the case law cited In support of the res- 
pective contentions as aforesaid it is neces- 
sary briefly to refer to an argument by 
Sri Jagannath Shetty. His submission 
was that the petitioner should not be 
heard on the question of maintainability 
of the appeal, the order in which is in 
question here, in the absence of any such 
plea having been raised during the hear- 
ing of that appeal. It was further con- 
tended that the appellate Court wa^> not 
suffering from any inherent lack cf juris- 
diction to hear the appeal as appeals 
directed against appointment of a re- 
ceiver did lie to that Court under O. 43, 
Rule 1 (s). C.P-C. Hence in the absence 
of a specific objection to the exercise of 
jurisdiction by the appellate Court during 
the hearing of the appeal by the present 
petitioner, he should be deemed to have 
waived his right in that regard. He also 
submitted that the petitioner after having 
taken a chance of a decision in the appeal, 
which according to him was not maintain- 
able and in not having objected to the 
exercise of jurisdiction by the appellate 
Court, should be deemed to have acquiesc- 
ed in the proceedings In question. For all 
these reasons it was contended that It 
would not be open to the petitioner to 
raise that question for the first time in 
the revision petition. In support of the 
above submission Sri Shetty relied on 
the decisions in AIR 1962 SC 199; AIR 
I960 All 573; AIR 1927 Mad 130 (FB) and 
Channlah y. R.T.A., 1967-2 Mys LJ 637. 
In opposition Sri Murlidhar Rao relying 
on a decision in Kiran Singh v. Cheman 
Paswan, AIR 3954 SC 340. submitted that 
a decree made by the appellate Court in 
the appeal, which was not maintainable 
was a nullity and that its invalidity could 
be set up whenever and wherever it was 
sought to be enforced or relied upon, even 
at the stage of execution and even in col- 
lateral proceedings. A defect of juris- 
diction whether pecuniary or territorial, 
or whether it was in respect of the sub- 
ject matter of the action, would strike at 
the very authority of the Court to pass 
any decree, and such a defect could not 
be cured even by consent of parties. This 
question would call for a decision only 
in the event of this Court coming to the 
conclusion that the appeal before the 
learned Civil Judge was not maintainable 
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the University for his mark sheet in the 
impugned examination and was supplied 
on 11-10-68, the marks which he secur- 
ed at the Second P. U. Arts Examina- 
tion held in July 1968. The said mark 
sheet goes to show that the petitioner 
had passed in all the papers, and the 
petitioner contends that the impugned 
order of cancellation of his result and 
the penalty of debarring him from ap- 
pearing at the subsequent examinations 
until 1970 be cancelled, and on the basis 
of the marks secured by him the Univer- 
sity be called upon to publish his result. 

4. The nature of jurisdiction to be 
exercised by the Court in such cases 
came up for examination in some recent 
decisions of the Supreme Court. In AIR 
1966 SC 875 H. S. & I. E. Board U. P. 
v. Baleswar Prasad, Mr. Justice 
Gajendragadkar. as he then was, spoke 
for the Court thus, — 

"In dealing with petitions of this type, 
it is necessary to bear in mind that edu- 
cational institutions like the Universities 
or appellant no. 1 (the Board of Educa- 
tion) set up Enquiry Committees to deal 
with the problem posed by the adoption 
of unfair means by candidates, and nor- 
mally it is within the jurisdiction of such 
domestic Tribunals to decide all relevant 
questions in the light of the evidence 
adduced before them. In the matter of 
the adoption of unfair means, direct evi- 
dence may sometimes be available, but 
cases may arise where direct evidence 
is not available and the question will 
have to be considered in the light of 
probabilities and circumstantial evidence. 
This problem which educational institu- 
tions have to face from time to time is 
a serious problem and unless there is 
justification to do so, Courts should be 
slow to interfere with the decisions of 
domestic Tribunals appointed by educa- 
tional bodies like the Universities. In 
dealing with the validity of the impugn- 
ed orders passed by Universities under 
Art. 226, the High Court is not sitting in 
appeal over the decision in question, its 
jurisdiction is limited and though it is 
true that if the impugned order is not 
supported by any evidence at all, the 
High Court would be justified to quash 
that order. But the conclusion that the 
impugned order is not supported by any 
evidence must be reached after consider- 
ing the question as to whether pro- 
babilities and circumstantial evidence 
do not justify the said conclusion. 

Enquiries held by domestic Tribu- 

nals in such cases must, no doubt, be 
fair and students against whom charges 
are framed must be given adequate op- 
portunities to defend themselves, and in 
holding such enquiries, the Tribunals must 
scrupulously follow rules of natural jus- 
tice; but it would, we think, not be rea- 
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sonable to import into these enquiries all 
considerations which govern criminal 
trials in ordinary Courts of law.” 

The analysis that can be drawn as a 
guide on examination of a number of 
Supreme Court decisions touching upon 
the question of disciplinary jurisdiction 
over candidates taking examinations is 
that the educational authorities should 
be left without interference from Courts 
and other outside agencies in adminis- 
tering their affairs as long as they act 
in compliance with the rules of natural 
justice. As and when the Supreme 
Court has come to examine such a case, 
it has always indicated that the jurisdic- 
tion in such matters should not be ex- 
tended, and it should always be a sound 
rule of discretion to allow the domestic 
Tribunals set .up by such educational 
institutions to deal with the students so 
long they act in accordance with their 
rules and regulations. In AIR 1954 SC 
217 Vice-Chancellor v. S. K. Ghosh. Mr. 
Justice Bose, speaking on behalf of the 
Court, said, — 

. . but it is not the function of 
Courts of law to substitute their wisdom 
and discretion for that of the persons to 
whose judgment the matter in question 
is entrusted by the law.” 

In AIR 1966 SC 707, Principal, Patna 
College v. K. S. Raman, the Court again 
indicated, — 

. . matters falling within the juris- 
diction of the educational authorities 
should normally be left to their decision, 
and the High Court should interfere with 
them only when it thinks it must do so 
in the interests of justice.” 

In our opinion, this is the correct ap- 
proach in matters of disciplinary juris- 
diction exercised by educational institu- 
tions, and the Court should not extend 
Its jurisdiction over such matters unless 
in the facts of a given case on examina- 
tion of materials it comes to the view 
that the procedure adopted has been con- 
trary to natural justice and the cause of 
justice, which is paramount, warrants 
interference. 

5. It has often been said that the rules 
of natural justice are not embodied rules, 
and the question whether the require- 
ments of natural justice have been met 
by the procedure adopted in a given case 
must depend, to a great extent, on the 
facts and circumstances of the case under 
examination, the constitution of the Tri- 
bunal and the rules under which it fun- 
ctions. It is admitted that there is no 
particular rule or regulation which the 
Mal-practices Committee of the Berham- 
pur University is to follow in the mat- 
ter of holding the enquiry into the mal- 
practices adopted by candidates taking 
tiie different examinations under it. But 
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it is settled law by now that in exercise 
of such jurisdiction a duty is cast on the 
committee to act judicially. A portion of 
the decision in AIR 1962 SC 1110. Board 
of High School v. Gbanshyam Das Gupta, 
may be quoted for convenience where 
Wanchoo J., as he then was. spoke 
thus, — ■ 

"Though therefore there is nothing ex- 
press one way or the other in the Act 
or the Regulations casting a duty on the 
Committee to act judicially, the manner 
of the disposal, based as it must be on 
materials placed before it, and the serious 
effects of the decision of the Committee 
on the examinee concerned, must lead to 
the conclusion that a duty is cast on the 
Committee to act judicially in this mat- 
ter particularly as it lias to decide objec- 
tively certain facts which may seriously 
affect the rights and careers of exa- 
minees, before it can take any action in 
the exercise of its power under Rule 1 
(1). We are therefore of opinion that the 
Committee when it exercises its powers 
under R. 1 (1) is acting quasi-iudicially 
and the principles of natural justice which 
require that the other party, (namely, 
the examinee in this case) must be heard, 
will apply to the proceedings before the 
Committee.” 

The Court In the said decision further 
indicated in another part of the judg- 
ment, — 

"But where quasi-judicial duties are 
entrusted to an administrative body like 
this it becomes a quasi-judicial body for 
performing these duties and it can pres- 
cribe Us own procedure so long as the 
principles of natural justice are followed 
and adequate opportunity of presenting 
his case is given to the examinee.” 

In another recent decision in AIR 1969 
SC 198. Suresh Koshy v. University of 
Kerala, the Court extracted with appro- 
val the dictum in the case of Russel v. 
Duke of Norfolk, 1949-1 All ER 109, 
where Tucker. L. J. observed, — 

"There are. In my view, no words 
which are of universal application to 
every kind of inquiry and every kind of 
domestic tribunal. The requirements of 
natural justice must depend on the cir- 
cumstances of the case, the nature of the 
inquiry, the rules under which the tri- 
bunal is acting, the subject matter that 
is being dealt with, and so forth. Accord- 
ingly. I do not derive much assistance 
from the definitions of natural justice 
which have been from time to time used, 
but, whatever standard is adopted, one 
essentia] is that the person concerned 
should have a reasonable opportunity of 
presenting his case.” 

6. We now proceed to examine the 
facts of this case in order to find out 
whether the Mal-practices Committee of 


the University has followed a procedure 
keeping with the principles of natural 
justice, and whether the petitioner had 
been given a reasonable opportunity of 
presenting his case before the said Com- 
mittee to exonerate himself of the allega- 
tions made in the notice to show cause 
dated 2-9-68. Admittedly, the petitioner 
did not accept the allegations, and while 
refuting the same he imputed bias and 
mala fide against the Invigilator. The 
counter affidavit, as extracted above, 
goes to show that the allegations of the 
petitioner were in fact enquired Into by 
the Mal-practices Committee. But. as the 
materials on record show, the petitioner 
was not allowed to participate in such 
proceedings in which the enquiry by the 
Mal-practices Committee was conducted. 
In the facts of the present case, the al- 
legations against the Invigilator are 
directly connected with the conduct of 
the petitioner as to whether he is or is 
not guilty of the charges against him. and 
if the Mal-practices committee exonerat- 
ed the Invigilator from the allegations 
made against him without giving the peti- 
tioner an opportunity to participate in 
such enquiry so as to present his case, 
the canon of natural justice cannot be 
said to have been satisfied. 

The petitioner came forward with a 
case that he had got the particular para- 
graph, which was the answer to question 
No. 1 (d) in the English Paper II, by 
heart It was proper for the University 
Authorities or the Committee to give an 
opportunity to the petitioner to appear 
before them at the enquiry. If he had 
been given that opportunity, it is quite 
possible that the petitioner might have 
impressed the members of the Committee 
about the justness of his defence. For in- 
stance. if the Invigilator had been exa- 
mined bv the Committee in presence of 
the petitioner, the petitioner might have 
been in a position to put certain questions 
to the Invigilator and ultimately be suc- 
cessful in bringing on record materials to 
justify his allegations against the Invigi- 
lator. It is not for us to make surmises 
in the matter. If the authorities concern- 
ed had acted in such a manner and had 
given the petitioner reasonable opportu- 
nity of presenting his case, the conclu- 
sions arrived at by the appropriate autho- 
rities m the matter could not be ques- 
tioned and the Court would be left with 
no jurisdiction to interfere in the matter. 
But, on examination of the materials 
placed by the petitioner and the counter- 
affidavit of the authorities of the Univer- 
sity, we find that a reasonable opportu- 
nity has not been given to the petitioner 
to present his case, and the conclusions 
have been arrived at by the Committee 
and ultimately by the University Autho- 
rities against the petitioner after keeping 
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him out of the picture. Such a decision 
is not in keeping with the rules of natu- 
ral justice as adopted by the Courts in 
India. 

- 7. Mr. Palit appearing for the peti- 
tioner wanted us to quash the punish- 
ment and to declare the result of the 
petitioner on the basis of the marks 
secured by him. It is not for this Court 
to declare the result of the examination 
of the petitioner. The alleged mal-prac- 
tice against the petitioner has to be en- 
quired into in a proper way, and it is 
open to the University Authorities to dis- 
pose of the matter after instituting a 
proper enquiry. We must, therefore, 
leave the matter to the University even 
after quashing the final order passed by 
them on 12-12-68, and allow the Univer- 
sity Authorities to dispose of the charges 
made against the petitioner in the show 
cause notice dated 2-9-68. 

8. In the result, the writ application Is 
allowed and a writ of certiorari be issu- 
ed quashing the order dated 12-12-68. It 
is open to the University Authorities to 
continue the proceedings against the peti- 
tioner on the basis of the charges fram- 
ed on 2-9-68 and to dispose of the same 
in accordance with law. Such proceed- 
ings, if taken up, however, should be 
closed within three months from the date 
of the order. We make no order as to 
costs of this case. 

9. G. K. MISRA, C. J.: I agree. 

Application allowed. 
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G. K. MISRA. C. J. 

AND R. N. MISRA. J. 

Pradiplal Ghose, Petitioner v. Regis- 
trar, Utkal University Vani Bihar, Bhu- 
baneswar. Opposite Party. 

Original Jurisdiction Case No. 77 of 
1965, D/- 18-8-1969. 

(A) Education — Utkal University Regu- 
lations, Vol. 2, Chap. II-A, Regns. 2 (1), 9 
(1) and (2) and 14 (1) — Choice of 
optional subjects in Pre-university Class- 
es is entirely the right of candidate — 
University syndicate has no right to 
change optional subject — Fourth 
optional cannot be equated to any of 
the three main optionals — Excess marks 
obtained over minimum in fourth option- 
al subject shall be added to aggre- 
gate for determining division. 

The University Syndicate has no option 
to change the optional subject offered by 
the candidate in Pre-university classes 
after he has selected the same in con- 


formity with the Regulations. Regula- 
uons 2 (1), 9 (1) and 14 (1) clearly lay 
d°Wn that the choice of the optional 
subjects is entirely the right of the can- 
didate provided those optional subjects 
ara available in the particular College 
where the candidate is studying. 

(Paras 5, 7) 

The subject selected by the candidate 
as the fourth optional must always be 
treated as the fourth optional and the 
Syndicate has no jurisdiction to treat it 
as cine of the main optionals. The three 
main optional subjects and the fourth 
extra optional subject are altogether dif- 
ferent in their legal character and impli- 
cation after the candidate exercises his 
choice and one cannot be substituted for 
the other. The question of a fourth 
optional subject is not the subject-matter 
of Regulation 14. That arises on account 
of Regulation 9 (2). The fourth optional 
cannot be equated to any of the three 
m&in optionals, and hence in view of 
Regulation 9 (2) the excess of marks 
obtained over the minimum in fourth 
optional subject shall be added to the 
aggregate and the aggregate so obtained 
shall determine the candidate’s division 
and place in the list. 

(Paras 6, 8. 9) 

(B) Constitution of India, Art. 226 — 
Resolution of University Syndicate con- 
trary to University Regulations — Ques- 
tion in dispute not capable of two views 

High Court can interfere in exercise of 
its jurisdiction under Art. 226. AIR 1966 
SC 707, Disting. (Para 9) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 707 (V 53) = 

(1.966) 1 SCR 974, Principal. Patna 

College v. K. S. Raman 9 

P, Palit, K. C. Panda and L. Sahoo, 
for Petitioner; D. Sahu, for Opposite 
Party, 

G. K. MISRA, C. J. : The petitioner 
appeared in the Pre-University Examina- 
tion (Science) under the Utkal Univer- 
sity in March, 1964, from Khallikote 
College Berhampur. English, Modem 
Indian Language (M. L L.) and General 
Knowledge were the Compulsory sub- 
jects in which he had to appear. For op- 
tional subjects he selected Mathematics, 
Physics and Chemistry. He offered Eco- 
nomics as the fourth or the extra op- 
tional subject The Registration number 
of the petitioner in the Utkal University 
was 5859 of 1963 and his Roll number for 
the Examination was 793. 

2. The petitioner secured the follow- 
ing marks in the Pre • University Exami- 
nation as appears from the true copy fil- 
ed by the Registrar of the Utkal Univer- 
sity 
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- Name — Sri Pradiplal Ghose 

Roll — 793. 

1_ English Paper I 


English Paper II 
College marks 
General Studies 
Humanities 
-do- Science 

College marks 
M. L L. (Oriya) 
-do- College marks 
Mathematics 
College marks 
Physics. Theory 
College marks 
Practical marks 
College marks 
Economics 
College marks 
Chemistry, Theory 
College marks 
Practical 
College marks 


34 

45 

20 

23) 

23) 

14) 

an 
10 ) 
53) 
17) 
43) 
8) 
10 ) 
8 ) 
, 44) 
11 ) 
31) 
8 ) 
• H) 

3) 


Total ... 800 


J.l 


99 

60 

44 

75 

64 

55 


53 =21 

418 (sic) ” 


According to the Calendar of the Khal- 
likote College, for the year 1963-64. con- 
taining the courses of study prescribed 
by the Utkal University a student in the 
Pre-university Classes can opt for three 
principal optional subjects as indicated 
hereunder. 

"Combinations of optional^ available In 
this College 

(a) * • • • • 

(b) Pre-University Science (256 seats} 

1. Mathematics, Physics and Chemistry 
(Can offer Biology or Geology or Eco- 
nomics as fourth optional). 

2. Biology. Physics and Chemistry (Can 
offer Mathematics or Geology as fourth 
optional) 

3. Physics, Chemistry. Geology 
(Should offer Biology a3 fourth opti- 
onal or can offer Mathematics as fourth 
optional).'* 

The petitioner, at the time of his admis- 
sion in the College opted for the first 
grou p— Mathematics, Physics and Chemi- 
stry — as his principal optional subjects 
and Economics as fourth optional subject 
He accordingly attended lectures. 

In the Pre-University Examination 
form prescribed by the Utkal University, 
the petitioner indicated Mathematics, 
Physics and Chemistry as his principal 
optional subjects and gave Economics as 
the fourth optional. Column no. 10 of the 
Pre University Examination form pres- 
cribed by the Utkal University runs thus 

‘'10. Subjects in which he/she desires to 
f>e examined: 


Part L Compulsory Part IT. Optional 
^ Subjects. ^ Subjects. 


• /. 

4. Extra Optional 

Subjects. 

The form thus makes a clear distinc- 
tion between optional subjects and extra- 
optional subjects. 

According to the petitioner he secured 
420 marks in the aggregate out of 700 
and should have been declared to have 
Passed in the First Division, for which 60 
Per cent In the aggregate is required. The 
University treated Economics as one of 
the main optional subjects of the peti- 
tioner and Chemistry as the fourth extra 
optional subject, contrary to the Regula- 
tions of the Utkal University and the 
choice of the petitioner. The minimum 
Pass marks In Chemistry are 32 per cent 
^hile that in Economics is 30. As Chemis- 
try was treated as the fourth optional 
subject 32 marks were deducted from the 
marks secured in Chemistry by the peti- 
tioner and the total aggregate secured by 
the petitioner was indicated to be 418 and 
not 420. As a result of this action of the 
University acting contrary to the Regula- 
tions, the petitioner was declared to have 
passed in the Second Division. The action 
of the University ig contrary to law and 
is in illegal exercise of jurisdiction. The 
petitioner, therefore; prays that the order 
of the University declaring the petitioner 
to have passed in the Second Division 
should be quas hed by a writ of certio- 
rari, and a writ of should be 
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issued directing the University to declare 
him to have passed in the First Division, 
after recalculating the aggregate correct- 
ly. 

3. Though notice was served on the 
opposite party more than four years 
back, no counter was filed until the mat- 
ter was heard on 8-8-69. As we were 
prima facie satisfied with the contention 
of the petitioner, we gave the University 
an opportunity to file a counter-affidavit 
and apprise us of the true facts. The 
counter was filed by the Deputy Regis- 
trar of the Utkal University on 12-8-69. 
The substance of the counter may be 
stated as hereunder, in brief: 

In 1964, a question arose as to whether 
a student passing in the three compulsory 
subjects in Part I and any three optional 
subjects in Part II of Regulation 14 (1) 
of Chapter II-A of Utkal University 
Regulations, Volume n, shall be declared 
to have passed the Pre-University Exa- 
mination. The question arose in the con- 
text of a case where a candidate passed 
in the three compulsory subjects men- 
tioned in Part I of Regulation 14 
(1) and in three out of the four 
optional subjects. In that particular 
case, he passed in two out of the 
three main optional subjects and failed in 
the third, but passed in the fourth op- 
tional subject. The question was whether 
he should be declared to have passed the 
Pre-University Examination. The Syndi- 
cate accepted the legal advice of the then 
Advocate General that failure in one of 
the main optional subjects would not be a 
bar to the candidate passing the Examina- 
tion, as the aforesaid Regulation did not 
make any distinction between the three 
main optional subjects and the fourth 
optional subject. A true copy of the 
Resolution which the Syndicate passed 
on the basis of this legal advice, has been 
filed in this Court as Annexure I to the 
counter may be extracted in full: 

"RESOLUTION NO. 1397 OF THE 
SYNDICATE DATED 20-5-64. 

Considered the recommendations of the 
Board of Conducting Examiners for the 
annual Pre-University Examination of 
1964 and in this connection considered 
the opinion of the Advocate-General on 
the interpretation of the Regulations 
regarding the fourth optional subject — 
Resolved — 1. That the opinion of the 
Advocate-General on the interpretation 
of the Regulations regarding fourth opti- 
onal subject be accepted; 

2. That for the purpose of determining 
the fourth optional subject 

(a) in case of candidates passing in 
four optional subjects, the subject in 
which he has secured the lowest number 
of marks should be treated as his fourth 
optional subject. 
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(b) in case of a candidate who has 
passed in three optional subjects and 
failed in one of the subjects in which he 
has failed should be treated as the fourth 
optional subject 

3. That the results of the Annual Pre- 
University Examination of 1964 be referr- 
ed back to the respective Boards of Con- 
ducting Examiners for reconsideration in 
the light of this decision of the Syndi- 
cate.” 

On the basis of this Resolution the 
Syndicate examined the case of the peti- 
tioner and treated Chemistry where he 
secured the lowest marks as his fourth 
optional subject though the petitioner all 
through offered Economics as the fourth 
optional subject. A further stand has 
been taken by the Registrar of the Utkal 
University, in his counter affidavit, that 
even assuming that the Syndicate took a 
wrong view of the matter, the High 
Court should not interfere with its dis- 
cretion. 

4. The issue arising in the case falls 
within a narrow compass. The question 
is whether the Syndicate acted contrary 
to the Regulations and in illegal exercise 
of jurisdiction in treating Chemistry as 
the fourth optional subject though it was 
never so offered by the petitioner and 
despite the fact that the petitioner com- 
pleted the lectures in the College and 
appeared in the University Examination 
with Chemistry as a principal optional 
and Economics as the fourth optionaL 

The_ relevant Regulations on the point 
throwing light may be noticed. Regula- 
tion 2 (1) in Chapter H-A so far as rele- 
vant runs thus: — 

"2 (1) Any registered student of the 
University may be admitted to the Pre- 
University Examination if he has com- 
pleted, in one or more colleges 
for the purpose of such examination in 
the subject which the candidate offers, a 
regular course of study for not less than 
one academical year after passing the 
Matriculation Examination ” 

5. This Regulation prescribes the quali- 
fications for admission to the Examina- 
tion, as would appear from the marginal 
note. The conditions precedent prescrib- 
ed therein are twofold; firstly the candi- 
date must have completed the course in 
one or more colleges for not less than one 
academical year. The petitioner fulfilled 
this condition by studying for one acade- 
mical year in the Khallikote College. 
The second condition is that the candi- 
date must offer the subjects and in those 
subjects he must have undergone a 
regular course of study for not less than 
one academical year. The requirements 
therefore, are that the candidate is to 
select his own subjects as prescribed by 
the Regulations and complete the 
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lectures. Emphasis must be plac- 
ed on the expression "in the subject 
which the candidate offers”. Though the 
University has prescribed various subjects 
to be selected as optionals the different 
Colleges might not make provision for 
those optionals; and where a particular 
optional subject is not provided for in a 
particular college, the candidate who 
takes to a course of study in that College 
cannot obviously select that particular 
optional subject even though the courses 
of study prescribed by the University 
have allowed that particular subject to 
be taken as an optional. All this indi- 
cates that the candidate’s decision is 
determinative as to the subject he 
chooses to appear in a particular exami- 
nation, provided that subject has been 
specified in the courses of study prescrib- 
ed by the University and he has com- 
pleted a course of lectures therein in 
the College. The Regulation gives a fair 
indication that the Syndicate has no 
option to change the optional subject 
offered by the candidate after he has 
selected the same in conformity with the 
Regulations. 


Regulations 9 (1), 9 (2) and 14 (11 run 
thus; — 

"9 (1) in order to pass the Pre-Univer- 
sity Examination, a candidate must 
obtain — 

(a) in each of the subjects in 

which no practical examination is 
held: 30% 

(b) In each of the subjects in 
which a practical examination is 
held 

(i) in the theory papers 30% 

(ii) in the Practical 40% 

(C) In the aggregate 33% 

(2) If a candidate has passed In the 

Compulsory subjects, the three Optional 
subjects and also in the aggregate, the 
marks, if any, which he obtains in excess 
of the minimum recjuired for passing the 
fourth optional subject shall be added to 
his aggregate and the aggregate so 
obtained shall determine his division and 
his place in the list". 

"14 (1) The subjects for the Pre-Uni- 
versity Examination and the maximum 
marks in each subject shall be as follows. 
(Subject to Clause (3) of the Regulation), 


Part I (Compulsory) 


(i) English ... ... ... 

(ii) One of the following Modem Indian 

Languages ; Oriya. Hindi, Bengali, 
Telugu, Urdu and Tamil ... 

If the mother-tongue of a candidate is a 
language not included in the above list, 
he shall have an alternative paper in 
English of a higher standard than is 
required in subject (i). 

(iii) General knowledge including the land- 

marks in World History, Indian Consti- 
tution. Civic and General Science 

Part II — Optional 

(Iv), (v) and (vi). Three of the following 
subjects : — 

(a) Mathematics 

(b) Chemistry 

(c) Physics 

(d) Biology 

(e) Geology 

(f) Geography 

(g) Psychology 

(h) Education 

(i) Domestic Science 


Two papers 


On© paper 


One paper 


One paper 

Theory 

Practical 

Theory 

Practical 

Theory 

Practical 

Theory 

Practical 

Theory 

Practical 

Theory 

Practical 

Theory 

Practical 

Theory 

Practical 


100 marks in 
each paper 


100 marks 


100 marks 


300 marks 
80 marks 
20 marks 
80 marks 
20 marks 
80 marks 
20 marks 
80 marks 
20 marks 
80 marks 
20 marks 
80 marks 
20 marks 
80 marks 
20 marks 
80 marks 
20 marks 
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(j) One of the following languages — One paper 100 marks 

(i) Sanskrit 

(ii) Persian 

(iii) Oriya 

(iv) Hindi 

(v) Bengali 

(vi) Urdu 

(vii) Telugu 
(viii) Tamil 

(ix) French 

(x) German and 

(xi) Russian 


(k) Economics 

One paper 

100 marks 

(1) History 

One paper 

100 marks 

(m) Elements of commerce 

One paper 

100 marks 

(n) Fine Arts 

One paper 

100 marks 

(i) Drawing and painting 



(ii) Music (Vocal or Instru- 



mental) 



(o) Logic 

One paper 

100 marks 

(p) Civics and Administration 

One paper 

100 marks. 

* * * 

* 



6. It would appear from a scrutiny of 
the aforesaid Regulations that the mini- 
mum pass mark in Economics i9 30 per 
cent as no practical examination is held 
in that subject. In Chemistry 80 marks 
have been awarded to Theory and 20 
to Practical. By virtue of Regulation 9 
(1) (b) read with Regulation 14 (1 ) Part II 
(b) the minimum pass mark which a 
candidate has to secure in Chemistry 
Theory is 24 (30 per cent of 80) and in 
Chemistry Practical is 8 (40 per cent of 
20), making a total of 32 for both taken 
together. It is on account of this differ- 
ence that in the minimum pass marks 
between Economics and Chemistry that 
the point in issue arises. If Economics 
is taken as the fourth optional subject, 
by virtue of Regulation 9 (2) only 25 
marks (that is 55 marks actually secured 
by the petitioner in Economics minus 30, 
the minimum pass marks in that subject) 
are to be added to the aggregate while, 
if Chemistry is taken as the fourth 
optional subject 21 marks (53 marks 
actually secured- by him in that subject 
minus 32, the minimum pass mark in that 
subject) are to be added to the aggregate. 

Regulation 9 (2) makes it clear that the 
excess of marks obtained over the mini- 
mum in fourth optional subject shall be 
added to the aggregate and the aggre- 
gate so obtained shall determine the 
candidate's division and place in the list. 
If Economics is taken as the fourth 
optional subject the aggregate marks of 
the petitioner come to 420 and he would 
be placed in the First Division; but if 
Chemistry is taken as his fourth optional 
subject, the aggregate comes to 418 and 
he would be placed in the Second Divi- 
sion, as declared by the University. 


7. As already discussed the Regula- 
lations clearly iay down that the choice 
of the optional subjects is entirely the 
right of the candidate provided those 
optional subjects are available in the par- 
ticular College where the candidate is 
studying. 

8. Mr. Sahu placing reliance on Regu- 
lation 14 (1). Part II. contends that no 
distinction has been made in the 16 
optional subjects indicated in that Part as 
to which would be the principal optional 
subject and which would be the fourth 
or extra optional subject; and as such it 
was open to the Syndicate to treat any 
of the four optional subjects offered by 
a candidate as the fourth optional sub- 
ject This contention is wholly fantastic 
and cannot stand scrutiny. Regulation 14 
(1), Part n. merely enumerates the vari- 
ous optionals: it does not deal with the 
fourth optional The operative part of 
Regulation 14 (1) says that the subjects of 
the Pre-University Examination and the 
maximum marks in each subject "shall be 
as follows subject to Clause (3) of the 
Regulation”. The Regulation indicates 
the three compulsory subjects and also 
shows, under Part II that three of the 
various subjects mentioned therein would 
be selected as optional subjects. Once 
three out of the subjects have been selec- 
ted by the candidate as optional 
subjects as indicated in the Regulation, it 
is not open to the University to say that 
those three subjects could not have been 
his optionals but some other subject 
mentioned therein which he might have 
offered as his fourth optional subject would 
be treated as such optional subject. The 
question of a fourth optional subject is 
net the subject-matter of Regulation 14. 
That arises on account of Regn. 9 (2 ).' 
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The fourth optional cannot be equat- 
ed to any of three main optional^: The 
choice of the fourth optional subject 
{which is In the nature of an extra 
optional subject) is Riven for a limited 
purpose, namely that the extra marks 
obtained in that subject over the mini- 
mum pass marks are to he added to the 
aggregate provided that the candidate has 
passed in the three Compulsory subjects 
and in the main optional subjects and the 
aggregate. If the candidate has failed in 
any one of the Compulsory subjects or in 
anyone of the main optional subjects, and 
the aggregate he falls in the Examination 
and the question of adding excess marks 
obtained In the fourth optional subject 
does not arise- It the candidate secures 
only the minimum pass marks in the 
fourth optional subject, no part of it 
would be added to the aggregate marks. 
Failure in the fourth optional subject 
will not affect his success in the Exami- 
nation if he passes in the three 
Compulsory subjects and In the three 
main optional subjects and the aggregate. 
The aforesaid analysis arises out of the 
construction of Regulation 2 (1) and 
Regulation 9 (2) read together. No other 
view is conceivable. The legal advice on 
which the Syndicate relied was wholly 
misconceived. Mr. Palit contended that 
the legal advice was given to suit a 
particular case. We express no view 
thereon. It la sufficient to say that we 
are satisfied that the Resolution of the 
Syndicate based on the legal advice was 
contrary to the Regulations. 

9. Placing reliance on AIR 1966 SC 
707, Principal, Patna College v. K. S. 
Raman, Mr. Sahu contends that the 
High Court, In exerdse of its jurisdiction 
under Articles 226 and 227, should not 
interfere where the question involved is 
one of interpreting a Regulation and the 
matter is capable of two constructions. 
As I have already said, the question here 
Is not capable of two views and the only 
tenable view is that the subject selected 
by the candidate as the fourth optional 
must always be treated as the fourth 
optional and the Syndicate has no juris- 
diction to treat it as one of the main 
optionals. The three main optional sub- 
jects and the fourth extra optional sub- 
ject are altogether different in their legal 
character and implication after the candi- 
date exercises his choice and one cannot 
be substituted for the other. The 
Supreme Court decision has no applica- 
tion to this case. 

10. In the result, the decision of the 
Syndicate declaring the petitioner to have 
passed In the second Division is quashed. 
A writ of mandamus be issued directing 
the opposite party to re-calculate the 
aggregate marks of the petitioner in the 
light of the law as laid down in this 


judgment and to re-publlsh the results of 
the Examination in accordance with such 
re-calculatlon, assigning to him his pro- 
per Division and place in the list of 
successful candidates. 

The writ application Is allowed with 
costa Hearing fee Rs. 100/- (one hundred 
only). 

IE R. N. MISRA* J.:— I agree. 

Application allowed. 


AIR 1970 ORISSA 72 (V 57 C 30) 

G. K. MISRA, G J. AND 
R. N. MISRA, J. 

Shlba Prasad Sahoo, Petitioner v. 
State Transport Authority, Opp. Party. 

O. J. G No. 702 of 1969. D/- 27-8-1969. 

(A) Motor Vehicles Act (1939), Sec- 
tion 57 (2) — Application for grant of 
permit — Non-mention of date from 
which permit is sought to be effective — * 
Application Is not invalidated. 

An application for grant of permit 
under Section 57 (2) ol the Act is not 
Invalid merely because there is no ex- 
press specification of the date from which 
a permit Is sought to be effective. 

Sub-section (2) clearly contemplates 
two alternatives. The intending operator 
can apply for a stage carriage permit at 
any time at least six weeks before he 
desires the permit to be effective. or 
he may apply within the time prescribed 
by the Transport Authority for making 
such applications In a case where appli- 
cations are called for. The Incorporation 
of six weeks in Section 57 (2) with refer- 
ence to the first alternative is made only 
to ensure sufficient time for the Trans- 
port Authorities to satisfy the procedural 
requirements which are conditions pre- 
cedent for grant of a permit and for no 
other purpose. Non-mention of the date 
does^not invalidate the application, and an 
application without specification of the 
date continues, nevertheless, to be on ap- 
plication under Section 57 (2) of the Act. 
AIR 1959 All 253. Rek on. (Paras 4. 5) 

(B) Motor Vehicles Act (1939), Sec. 57 
(2) — Orissa Motor Vehicles Rules (1910), 
Rules 54, 52-E and 57 — Application for 
grant of permit — There being no 
vacancy. Secretary, State Transport 
Authority refusing to accept application 
under Rule 54 — Direction to apply 
afresh when called for — ■ Omission to 
apply in terms of applications — Ileld, 
Secretary not being competent to refuse 
application, there was no proper disposal 
of application and it was still pending. 

Once applications for permits are made, 
the Authority has to dispose them of in 
a manner prescribed by law. It is not 
open to it to ignore those applications 
KM/KM/F249/69/BNP/B ~ " 
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merely because it has _ subsequently 
decided to call for applications in. respect 
of the very routes. AIR 1952 All 437, 
ReL on. (Paras 7, 8) 

On 17-3-69 the two applications from 
the petitioner had been received, but by 
then there was no vacancy on the routes 
and as such the Secretary of the State 
Transport Authority, in exercise of 
powers under Rule 54 of the Orissa 
Motor Vehicles Rules, declined to accept 
the said applications and the petitioner 
was duly informed a few days thereafter 
that he should apply afresh when appli- 
cations are invited, and his applications 
received on 17-3-69 were filed in the 
office of the State Transport Authority. 
The petitioner did not apply in terms of 
the directions. 

Held, the said applications were not 
validly disposed of and were still pending 
before the State Transport Authority. 

(Para 7) 

On a plain reading, of Rule 54, even if 
all the conditions indicated therein are 
satisfied, it is the Transport Authority it- 
self and not the Secretary who is com- 
petent to decline to receive applications. 
Both the Rules 52-E and 57 do not pro- 
vide for the Authority to finally dispose 
of the applications to inhere in the Secre- 
tary, and that power vests only in 
the Transport Authority itself There- 
fore, it follows that the two applications 
of the petitioner had not been disposed 
of in accordance with law and must be 
taken to be pending to be disposed of 
by the Authority. (Para 7) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 All 253 (V 46) = 

ILR (1959) 1 All 413, Tara Singh 
v. S. T. A. Tribunal 5 

(1952) AIR 1952 All 437 (V 39) = 

ILR (1952) 1 All 159, Makhan 
Lai v. State of U. P. 8 

S. C. Pari j a and N. C. Mohanty, for 
Petitioner; D. P. Mohapatra, Standing 
Counsel, for Opp. Party. 

R. N. MISRA, J.: — There are two 
Inter-State stage carriage routes (1) 
Sambalpur to Ranchi, and (2) Rourkela 
to Ranchi, on which the State Transport 
Service had been operating their buses. 
The petitioner came to know that the 
State Transport Service was about to 
withdraw from the said routes and 
therefore, made two separate applications 
to the State Transport Authority, oppo- 
site party before us, for grant of stage 
carriage permits to him on the said two 
routes. These applications were received 
in the office of the Secretary, State 
Transport Authority, on 17-3-69. On 
22-3-69, the State Transport Authority 
decided to fill up the routes by invitation 
of applications and on 26-4-69, advertise- 
ments in terms of Section 57 of the 
Motor Vehicles Act (hereinafter to be 
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referred to as the Act) were published 
inviting applications from intending 
operators on or before 15-5-69. After the 
applications were received, they were 
duly notified on 27-5-69, under Section 57 
(3) of the Act fixing 30-6-69 as the last 
date for receipt of objections. 

_ The petitioner found that his applica- 
tions referred to above had not been 
notified and therefore, made a request 
to the Secretary of the State Transport 
Authority to notify his applications. The 
petitioner was informed by the Secretary 
on 15-7-69 to the effect that he had al- 
ready been informed earlier that he 
should apply afresh after the routes were 
advertised and as he had not applied as 
directed, he could not claim his applica- 
tions to be notified. 

2. The petitioner has thereupon come 
before us in this application under 
Articles 226 and 227 of the Con- 
stitution challenging the action of the op- 
posite party in refusing to notify his ap- 
plications, and wants us to issue a writ 
to quash the notifications of the other 
applications under Section 57 (3) of the 
Act and for a direction that his applica- 
tions may be notified and disposed of in 
accordance with law. y 

3. The opposite party in its counter 
affidavit has stated that on 17-3-69 the 
two applications from the petitioner had 
been received, but by then there was no 
vacancy on ' the routes and as such the 
Secretary of the State Transport Autho- 
rity, in exercise of powers under Rule 54 
of the Orissa Motor Vehicles Rules, de- 
clined to accept the said applications and 
the petitioner was duly informed a few 
days thereafter that he should -apply 
afresh when applications are invited, and 
his applications received on 17-3-69 
were filed in the office of the State Trans- 
port Authority. The petitioner did not 
apply in terms of the directions and 
therefore there were no applications 
pending consideration before the State 
Transport Authority, which could be ask- 
ed to be notified under Section 57 (3) 
of the Act. It is also contended that the 
applications of the petitioner did not 
come within the purview of Section 57 (2) 
of the Act, and as such are not entitled 
to any consideration. 

4. Section 57 of the Act lays down the 
procedure in -applying for and granting 
permits. Sub-sections (2) and (3) of that 
section, which are material for our pre- 
sent purpose, may be extracted below: 

"(2) An application for a stage carrige 
permit or public carrier’s permit shall be 
made not less than six weeks before the 
date on which it is desired that the per- 
mit shall take effect, or, if the Regional 
Transport Authority appoints dates for 
the receipt of such applications, or such 
dates. 
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(3) On receipt of an application for a 
stage carriage permit or a public carriers 
permit, the Regional Transport Authority 
shall make the application available for 
inspection at the office of the authority 
and shall publish the application or the 
substance thereof in the prescribed 
manner together with a notice of the 
date before which representations in con- 
nection therewith may be submitted and 
the date, not being less than thirty days 
from such publication, on which, and tiie 
time and place at which, the application 
and any representations, received will be 
considered.” 

Sub-section (2) clearly contemplates two 
alternatives. The intending operator can 
apply for a stage carriage permit at any 
time at least six weeks before he desires 
the permit to be effective, or he may ap- 
ply within the time prescribed by the 
Transport Authority for making such ap- 
plications in a case where applications 
are called for. Mr. Parija appearing for 
the petitioner contends that the peti- 
tioner’s applications are covered within 
the fust alternative referred to above, 
while Mr. Mohapatra for the Transport 
Authority argues that the petitioner’s ap- 
plications are (not?) in accord with either 
of the alternatives, and as such cannot be 
deemed to be applications under S. 57 (2) 
of the Act Mr. Mohapatra contends that 
no date was indicated in the applications 
made by the petitioner as to with effect 
from which the permits, if granted, were 
to be effective, and therefore the first 
alternative does not cover these applica- 
tions. Admittedly, there was no invita- 
tion of applications by the State Trans- 
port Authority by 17-3-69. 

5. Mr. Parija has Invited our attention 
to the statutory form prescribed for ap- 
plying for a permit under section 57 (2) 
of the Act. On a reference to the said 
application form, we do not find any 
provision therein to specify the date with 
effect from which a permit is to be 
effective. We are of the view that the 
incorporation of six weeks in Section 57 
(2) with reference to the first alternative 
is made only to ensure sufficient time 
for the Transport Authority to satisfy the 
procedural requirements which are condi- 
tions precedent for grant of a permit and 
for no other purpose. Non-mention of 
the date does not invalidate the applica- 
tion, and an application without specifica- 
tion of the date continues, nevertheless, 
to be an application under Section 57 (2) 
of the Act. We find support for this 
view of ours in AIR 1959 All 253, Tara 
Singh v. S. T. A. Tribunal, where Gurtu J. 
on difference between two Hon’ble Jud- 
ges of the said Court, said. 

"The relevant sections and rules now 
having been set out it remains for me to 
consider whether either the relevant sec- 
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tions or the relevant rule or the relevant 
form demand that a specific date from 
which the permit is to he effective is 
required to be specified in the applica- 
tion for a permit desired under the 1st 
part of Section 57 (2). 

It will be apparent from a considera- 
tion of the material provisions herein 
before quoted that there is no express 
provision requiring the specification of a 
date. The argument, however, which has 
been advanced before me is that the lan- 
guage of Section 57 (2), first part, which 
is to the effect that an application for a 
stage carriage permit or a public carrier’s 
permit shall be made not less than six 
weeks before the date on which It is 
desired that the permit shall take effect, 
clearly demands, that the date when the 
permit shall take effect should be speci- 
fically mentioned. 

On the other hand, the contention Is 
that the six weeks' period mentioned in 
sub-section (2), first part, has been men- 
tioned in order to make it clear that no 
right to receive a permit will in any case 
accrue to an applicant until six weeks 
have expired from the date of his appli- 
cation. It seems to me that there is sub- 
stance in the latter contention. More- 
over, it seems to me that when a person 
avails himself of such a provision as is 
contained in Section 57 (2). first part, 
and applies for a permit then, in the 
absence of anything to the contrary in 
his application, it must be presumed that 
he is desirous of obtaining a permit 
which would take effect on the expiry 
of six weeks from the date of his appli- 
cation. For if such a person desired that 
his permit should take effect at some 
remoter period beyond six weeks it is 
likely that he would mention it and in 
view of Section 57 (2) he rnuM nof men- 
tion a date from which the permit should 
be effective which was within six weeks 
of the making of the application for he 
would have no such right. 

In my view, therefore, having regard 
to the fact that neither in the rules nor 
in the form framed nor in Section 46 of 
the Motor Vehicles Act is it indicated 
that there should be a specific mention 
of the date from which it is desired that 
the permit should take effect, in the 
absence of specification of any date, it 
should be assumed that the applicant 
desires the permit to be effective on the 
expiry of the six weeks’ period indicated 
m Section 57 (2), first part of the Act 
One is entitled to presume that if a per- 
son has made an application under sec- 
tion 57 (2) of the Act and has not specifi- 
ed the date when he desires the permit to 
take effect then he Is clearly intending 
that the permit to be granted to him 
should take effect at the end of the period 
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of six weeks from the date of his appli- 
cation. 

Therefore, in my view, the application 
dated 18-8-1951, was not invalid applica- 
tion merely because there was no ex- 
press specification of the date therein. 
There is a clear specification by implica- 
tion.” 

6. _ We, therefore, hold that the two 
applications of the petitioner were valid 
ones and come within the first alterna- 
tive of Section 57 (2) of the Act as 
referred to above. 

7. It has now to be considered whe- 
ther the said applications have been 
validly disposed of or are still pending 
before the State Transport Authority. It 
is not disputed by the learned Standing 
Counsel for the Transport Authority that 
once applications for permits are made, 
the Authority has to dispose them of in a 
manner prescribed by law. He however 
contends that the intimations given on 
11-4-69 and 15-4-69 were the orders of 
the State Transport Authority by which 
they were disposed of. As such there 
are no valid and alive applications which 
the State Transport Authority has yet to 
consider. Mr. Mohapatra seeks to place 
reliance on Rule 54 of the Orissa Motor 
Vehicles Rules, 1940 in support of the 
action of the Secretary. Rule 54 may be 
extracted for convenience: 

"54. Refusal to accept applications for 
permits, power of — When a Regional 
Transport Authority has in exercise of its 
powers under the Act imposed a limit 
upon the number of permits of any class 
which may be granted for a specified 
route or a specified area and has already 
granted such number of permits of that 
class the Authority may decline to 
receive further applications for such per- 
mits in respect of any such route or area”. 

On a plain reading, even if all the con- 
ditions indicated therein are satisfied, it 
is the Transport Authority itself and not 
the Secretary who is competent to decline 
to receive applications. It is conceded 
that the Secretary has not been authoris- 
ed to act on behalf of the Transport 
Authority so far as exercise of power 
under Rule 54 is concerned. But the 
learned counsel for the Transport Autho- 
rity seeks support from Rule 57 and con- 
tends that the applications m:e addressed 
to the Secretary and under Rule 52-E of 
aforesaid Rules, he is to scrutinise them 
and therefore he is competent to refuse 
to accept them. We find no support for 
this contention either in Rule 52-E or 
Rule 57. Both these rules do not provide 
for the Authority to finally dispose of 
the applications to inhere in the Secre- 
tary, and we find that that power vests 


only m the Transport Authority Itself, i 
Therefore, it follows that the two appli- 
cations of the petitioner have not been' 
disposed of in accordance with law and 
must be taken to be pending to be dis- 1 
posed of by the opposite party. 

8. The Transport Authority is bound 
to dispose of the said applications on a 
legal process. It is not open to it to 
ignore these two applications, merely 
because it has subsequently decided to 
call for applications in respect of the very 
routes This aspect of the matter came up 
for examination before a Division Bench 
of the Allahabad High Court in AIR 1952 
All 437, Makhan Lai v. State of Uttar 
Pradesh. Sapru J. speaking for the Court 
said, 

"The learned Senior Standing Counsel 
on behalf of the State has, on the basis 
of the affidavit filed by the Secretary 
of the Regional Transport Authority, 
tried to show that in these cases the 
Regional Transport Authority has been 
acting strictly in accordance with law as 
laid down in the Motor Vehicles Act. The 
stand taken by him is that under sub- 
section (2) of section 57, Motor Vehicles 
Act, 1939 there can be two alternative 
dates for the presentation of applications 
for permits. The first alternative date is 
a date, at least six weeks prior to the 
date on which the applicant desires his 
permit to take effect The second alterna- 
tive date is a date which the Regional 
Transport Authority may fix for the pre- 
sentation of all such applications. It was 
contended by the learned Senior Stand- 
ing Counsel that in this case the Regional 
Transport Authority acted under the 
second alternative clause and fixed 15-7- 
1950, accordingly as.the date on which all 
applications for permits were to be pre- 
sented. In adopting this course, it ap- 
pears that the Regional Transport Autho- 
rity went wrong for two reasons: First- 
ly, if any one had already presented an 
application which could be considered to 
comply with the requirements of the 
first alternative mentioned in Section 57 
(2), Motor Vehicles Act, it was incumbent 
on the Regional Transport Authority to 
consider that application and it was not 
competent for it to ignore that applica- 
tion simply because it subsequently 
decided to fix a date for the presentation 
of applications under the second alterna- 
tive.” 

9. We however express no views as 
to whether the applications of the peti- 
tioner are otherwise valid in law so as 
to require disposal on merit in terms of 
the procedure laid down in section 57 of 
the Act. If, upon examination, the State 
Transport Authority is satisfied that the 
said -applications are otherwise valid and 
are maintainable, the said applications 
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are bound to be notified and disposed of 
In accordance with the procedure pre- 
scribed under the Act along with other 
applications for the two routes in question. 

10. Mr, Mohapatra for the Transport 
Authority had raised a pre l i mi nary objec- 
tion that the present application relating 
to two separate routes was not maintain- 
able. We find that it is a technical 
objection. In the facts of the present 
case, where the parties are the same and 
the matter in issue is also absolutely 
similar and on account of inclusion of a 
dispute relating to two separate applica- 
tions no confusion has been brought into 
the case, we do not propose to enterain 
the technical objection raised by Mr. 
Mohapatra, and accordingly we have over- 
ruled the same. 

11. We Issue a writ of mandamus com- 
manding the opposite party to treat the 
applications of the petitioner received on 
17-3-69 to be pending before it and direct 
that the same be disposed of at an early 
date in accordance with law. The writ ap- 
plication is allowed with costs. Hearing 
fee of Rs. 100/- (rupees one hundred). 

12. G. K. MISRA, C. J.t I agree. 

Petition allowed. 


AIR 1970 ORISSA 76 (V 57 C 31) 

B. K. PATRA 
AND S. ACHARYA, JJ. 

Rameshwar Lai and another. Petitioners 
v. Jogendra Das. Opposite Party. 

Civil Revision No. 26 of 1966, DA- 12-8- 
1969, from order of Dist, J. Cuttack, D/- 
29-10-1965. 

(A) Civil P. C. (1908), S. 115 — Appel- 
late order under S. 17 of the Payment of 
Wages Act — Revision to High Court 
under S. 115 Civil P. C. lies — Appel- 
late authority under S. 17 of that Act is 
'Court* — The "authority” hearing ap- 
plication under S. 15 of the Act is not 
"Court* hut a persona designata — (Pay- 
ment of Wages Act (1936), Ss. 15 and 17). 

Though an order passed by the ap- 
propriate authority on an application 
under S. 15 of the Payment of Wages Act 
is not directly revisable by High Court 
under S. 115 of Civil P. C. for the reason 
that the authority is not a 'Court* but 
only a persona designata, the appellate 
order by the Court of Small Causes or 
the District Court as the case may be 
passed in an appeal under S. 17 of the 
above Act from the original order by 
the authority under S. 15 of the Act is 
revisable. they being civil courts subordi- 
nate to the High Court. AIR 1945 Nag 
244 & AIR 1951 Cal 29. Folk: AIR 1958 
Orissa 123 & AIR 1944 Nag 288 and AIR 

JM/KM/E651/69/TVN/D 


1946 All 276 & AH* 1950 All 80 (FB), 
Dist. (Para 3) 

(B) Payment of Wages Act (1936), S.l 

— Object of the Act. 

The Act is intended to regulate the 
payment of wages to certain classes of 
persons employed in industries and the 
object is to provide for a speedy and 
effective remedy to the employees in res- 
pect of their claims arising out of illegal 
deduction or unjustified delay made in 
paying the wages to them. 

(Para 5) 

(C) Payment of Wages Act (1936), Sec- 
tions 15, 17, 2 (vi), 18 and 22 — Claim 
for retrenchment compensation in an ap- 
plication under S. 15 — Retrenchment 
not being disputed or indisputable — * 
Authority under S. 15 and appellate 
authority under S. 17 can entertain claim 

— Retrenchment compensation falls with- 
in the definition of 'wages’ in S. 2 (vi) — ■ 
(Industrial Disputes Act, 1947, S. 25-F) — 
(Civil P. C. (1908), S. 115 — Concurrent 
finding of fact — Finding by authorities 
under Ss. 15 and 17 that it was a case of 
retrenchment — High Court will not in 
revision differ from the finding). 

In cases where retrenchment itself Is 
not disputed or Is clearly indisputable, 
there can be no doubt that a claim for 
retrenchment compensation as per Sec- 
tion 25F of the Industrial Disputes Act 
can be entertained by the Authority 
under Section 15 of the Payment of 
Wages Act or the appellate Court under 
Section 17 of the Act as retrenchment 
compensation comes within the definition 
of ‘wages’ under S. 2 (vi) of the Payment 
of Wages Act. (Para 6) 

"Wages’* as defined in S. 2 (vi) has a 
wide meaning and includes within It any 
benefit to which a workman is entitled 
to, on termination of service, either under 
the contract of employment or under any 
law or an award or a settlement. Under 
S. 15 the Authority has to decide all 
cl aims arising out of deductions from 
wages or delay in payment of wages of 
persons employed including all matters 
incidental to such claims. The orders 
which the Authority is entitled to make 
are comparatively wide. They are not 
limited to merely giving necessary direc- 
tions for the payment of money to the 
employee, but also to the making of 
orders imposing penalty upon the em- 
ployer for illegal deductions or non-pay- 
ment. Section 17 provides for appeal 
from the order of the Authority. Sec- 
tion 18 confers on the Authority all 
powers under Civil P. C. for purposes of 
taking evidence and enforcing attendance 
of witnesses and compelling production 
of documents. Section 22 bars the juris- 
diction of Civil Courts in all matters 
which can be decided by the Authority 
jmder the Act. Though the remedy is 
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thus to some extent a summary one, and 
though the special Act ousting the juris- 
diction of civil courts has to be constru- 
ed strictly, the statute should not be so 
narrowly construed as to oust the juris- 
diction of the authority concerned. The 
question of retrenchment compensation 
raised in an application under S. 15 of 
the Payment of Wages Act would be one 
connected with the matter in issue and 
it would be necessary to decide it for 
giving relief to the applicant. (Para 5) 

In a case, where both the Authority 
under S. 15 and the appellate court 
under Section 17 have held on considera- 
tion of the evidence on record that the 
termination of service of the applicant 
was by way of retrenchment: 

Held, that the Authority and the ap- 
pellate court had jurisdiction to enter- 
tain the claim and grant relief to the 
applicant on that basis. It was not open 
to the High Court in revision against the 
order of the appellate court to differ 
from the finding that the termination 
was by way of retrenchment. AIR 1963 
Mys 128 & (1968) 70 Bom LR 704, Foil.; 
AIR 1969 SC 590, Dist. 

(Para 6) 


(D) Civil P. C. (1908), Preamble and 
S. 9 — Special statutes ousting jurisdiction 
of Civil Court — Statutes to be strictly 
construed — It does not mean narrow 
construction as will oust the jurisdiction 
of such statutory authority. (Para 5) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 590 (V 56)== 

1969 Lab IC 867 = (1969) . 2 SCJ 
108, Payment of Wages Inspector, 
Ujjain v. Surajmal Mehta 5 

(1968) 70 Bom LR 704 = ILR 
(1969) Bom 51, A Rahim Haju- 
bhai Shaukh v. Shiraj Kasim 
Nadar 6 


(1963) AIR 1963 Mys 128 (V 50)=' 
40 Mys LJ 968, Manager Codiala- 
bail Press v. K. Monappa 
(1958) AIR 1958 Orissa 123 (V 45) 
=24 Cut LT 272, Labangalata 
Dei v. Sk. Arizullah 
(1951) AIR 1951 Cal 29 (V 38) =’ 
ILR (1951) 2 Cal 371, Jogendra 
Nath Chatterjee & Sons v. Chan- 
dreswar Singh 

(1950) AIR 1950 All 80 (V 37) = 
ILR (1951) 1 A 11 121 (FB), H. C. 
D. Mathur v. E. I. Rly, Adminis- 
tration _ 

(1946) AIR 1946 All 276 (V 33)== 
ILR (1946) All 248, TriloM Nath 
v. Krishna Sugar Mills Ltd. 

(1945) AIR 1945 Nag 244 (V 32) = 
ILR (1945) Nag 587, Debidutt Dube 
v Central India Electrical Supply 
Co. Ltd. 

(1944) AIR 1944 Nag 288 (V 31) = 
ILR (1944) Nag 531, Turabali V. 
Sorabji 


D. P. Mohanty, for Petitioners; A C, 
Mohanty, for Opposite Party. 

PATRA, J. : — This application In 
revision is directed against an appellate 
order of the District Judge, Cuttack 
under Section 17 of the Payment of 
Wages Act, 1936 (hereinafter referred to 
as the Act). The petitioners here are 
proprietors of a Gurakhu factory situate 
in Telenga bazar, Cuttack and the oppo- 
site party was serving under them in the 
factory. While so working opposite party 
is said to have met with a accident which 
disabled him from attending to his work 
with effect from 9-1-1961. After undergo- 
ing treatment when he wanted to 
join his duties, the petitioners refused to 
employ him any further. The opposite 
party therefore, made an application 
under Section 15 of the Act before the 
Additional District Magistrate, Cuttack, 
who is the appropriate authority appoint- 
ed under Section 15 of the Act, claiming 
arrears of wages for the months of 
November and December. 1960 and 8 
days of the month of January, 1961 at 
the rate of Rs. 55/- per month and alleg- 
ing that it is a case of retrenchment, he 
also claimed a month’s wages in lieu of 
notice besides retrenchment compensa- 
tion of Rs. 247-50 p. 

The Addl. District Magistrate reduced 
the retrenchment compensation claim to 
Rs. 220/- and allowed the other items of 
claim as prayed for by the opposite 
party. The petitioners filed an appeal 
before the District Judge which was dis- 
missed and it is against that order that 
the petitioners have come up in revision. 

2. At the outset it is contended by 
the_ opposite party, that this revision 
petition is not maintainable on the 
ground that the authorities appointed 
under the Payment of Wages Act are 
not courts and much less subordinate to 
the High Court. In support of this con- 
tention, he placed reliance on decisions 
of this Court and other High Courts, 
namely, Labangalata Dei v. Sk. Azizullah, 
AIR 1958 Orissa 123; Turabati v. Sorabji, 
AIR 1944 Nag 288; B, Triloki Nath v. 
Lord Krishna Sugar Mills., Ltd., AIR 
1946 All 276 and H. C. D. Mathur v. E. I. 
Rly. Administration, AIR 1950 All 80 
(FB). In all these cases, the revision 
applications were filed directly against 
the orders 1 passed by the authority ap- 
pointed under Section 15 of the Act. In 
the Orissa case cited above. Barman J. 
held that a Commissioner appointed 
under the provisions of the Payment of 
Wages Act is not a Court subordinate to 
the High Court under Section 115, 
C. P. C. Hence, a revision application 
does not lie to the High Court from an 
order under Section 15 of that Act pass- 
ed by the Commissioner. In the Nagpur 
case also, the order that was challenged 
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in revision was one passed under Sec- 
tion 15 of the Act by the "authority” 
mentioned therein and Bose. J. held that 
the authority is a "persona designata” 
and not a regular civil Court subordinate 
to the High Court within the meaning oi 
Section 115. C. P. C. The same view was 
expressed by Division Bench of Allahabad 
High Court in AIR 1946 All 276 which is 
also a case in which a revision was filed 
against an order passed by the authority 
under Section 15 of the Act and this view 
was reiterated subsequently by the Full 
Bench of Allahabad High Court in AIR 
1939 All 80. It was canvassed before 
their Lordships that the authority con- 
stituted under Section 15 of the Act is 
a Court Referring to this contention 
their Lordships observed that — 

"The word ’Court’ is not a term of 
art having a fixed meaning: it indicates 
a large number of entirely divergent 
things. So far as a Court of law. In 
the wider sense of the word, is concern- 
ed, any person or a body of persons, call- 
ed upon to decide any question of right 
in accordance with judicial principles and 
which is a "tribunal which exercises 
jurisdiction by reason of the sanction of 
the law” is a Court. It does not. how- 
ever, follow from this that every such 
tribunal is a Court of civil jurisdiction, 
to which alone Section 115, C. P. G. 
applies: x x x x x . The conclusive 
test is provided by Section 22 which ex- 
cludes the jurisdiction of 'Courts’ in 
respect of matters entrusted to the juris- 
diction of the authority under Section 15. 
Clearly, therefore, the Legislature intend- 
ed that the authority constituted Under 
Section 15. Payment of Wages Act, should 
not be a Court. The fact that Section 18 
of the Act directs that the authority 
should have certain powers of civil 
Courts and that it should be treated as 
a di’vA Csrart. iur Vdc tforpuse oi S*c. YSfo 
and Chap. XXXV, Criminal Procedure 
Code, would not lead to the Inference 
that the authority Is a civil Court, 
xxx xx xx. The authority created 
Under Section 15. Payment of Wages Act, 
Is not subject to the appellate jurisdic- 
tion of the High Court. That section, 
therefore, does not give the High Court 
jurisdiction to interfere with the orders 
of the authority. Hence the authority in- 
vested with jurisdiction under the Pay- 
ment of Wages Act i3 not a Court sub- 
ordinate to the High Court within the 
meaning of Section 115, C. P. C." 

3. The present revision application is 
[directed not against an order of the 
authority under Section 15 of the Act but 
against the appellate order passed by the 
District Judge in exercise of his powers 
under Section 17 of the Act. Section 17 
of the Act so far as is material may be 
quoted; 


"17. Appeal — (1) An appeal against 
an order dismissing either wholly or in 
part an application made under sub-sec- 
tion (2) of Section 15, or against a direc- 
tion made under sub-section (3) or sub- 
section of that section may be pre- 
ferred, within thirty days of the date on 
which the order or direction was made. 
In a presidency-town before the Court of 
Small Causes and elsewhere before the 
District Court”. 

It may be noticed that the appeal under 
the section has to be filed before the 
District Court and not before a District 
Judge. If a District Judge as distinguish- 
ed from a District Court had been in- 
vested with this jurisdiction such autho- 
rity could be called a persona designate 
as distinguished from a Court. But it 
cannot be contended that a District 
Court can be designated as persona desi- 
gnata just because it has been in- 
vested with jurisdiction under a special 
Act. A District Court being a civil Court 
subordinate to the High Court Sec. 115, 
C. P. C. clearly applies to orders passed 
by such Court 

In Debidutt Dube v. Central India 
Electrical Supply Co. Ltd., AIR 1945 Nag 
24 4, an appeal was filed against an order 
passed by the authority under Section 15 
(1) of the Act in the District Court at 
Jabbulpore. As against this order pass- 
ed by the District Court in appeal, a 
revision was filed in the High Court, and 
in this case, a preliminary objection was 
raised that no revision lay against an 
order passed by the District Court under 
Section 17 of the Act. Repelling this 
contention it was held that the District 
Court decides a "case” within the mean- 
ing of Section 115, C. P. C., when it 
decides an appeal under Section 17 of the 
Act and the High Court, therefore, has 
power to tevise. an. order passed by the. 
District Court in appeal under Sec. 17 of 
the Act. In Jogendranath Chatterjee and 
Sons v. Chandreswar Singh, AIR 1951 Cal 
29, an appeal against an order passed 
Under S-. 15 of the Act was tiled in the 
Court of Small Causes and against the 
Order passed by that Court a revision 
application was filed in the High Court 
A preliminary objection was taken that 
no revision under Section 115, C. P. C. 
lay in as much as Section 17 of the 
Act provides that the decision of the 
authority appointed under the Payment 
of Wages Act shall be final subject to 
an appeal and that Inasmuch as an 
appeal had already been filed and decid- 
ed, the unsuccessful party had no further 
remedy. Repelling this contention, their 
Lordships held that all that the word 
^inal” in S. 17 of the Act means Is that 
no further appeal would lie fom the deci- 
sion of the Appellate Court, but that the 
Court of Small Causes being subordinate 
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to the High Court, by virtue of the pro- 
visions of Section 115, C. P. C., the High 
Court has power to revise the order pass- 
ed by the Court of Small Causes. 

_ Having regard, therefore, to the provi- 
sions of the Act and the authorities on 
the subject, we are clearly of opinion 
that the revision application is maintain- 
able. 

4. Now coming to the merits of the 
case, it is no more in dispute that the 
opposite party was employed under the 
petitioners and that wages for the months 
of November and December, 1960 and 8 
days of January, 1961 were due to the 
opposite party. The petitioners state 
that there is no evidence to show that 
the place where they are manufacturing 
Gurakhu is a factory within the meaning 
of the Factories Act. But no such speci- 
fic contention was raised by them in their 
written statement and at any rate, the 
finding of fact recorded by the learned 
District Judge is that it is a factory. 

The only point which was urged with 
some amount of vehemence on behalf of 
the petitioners is that the cessation of 
employment of opposite party is not due 
to retrenchment, and that, in any case, 
it was beyond the jurisdiction of the 
authorities under the Act to investigate 
into the question whether or not it is a 
case of retrenchment and to award re- 
trenchment compensation and wages in 
lieu of notice. It is argued on behalf of 
the opposite party that it has been admit- 
ted by the petitioners in the written 
statement that this is a case of retrench- 
ment and, that, therefore, the authorities 
were perfectly justified in awarding 
retrenchment compensation. 

5. Our attention was invited to the 
petition filed by the opposite party and 
the written statement filed by the peti- 
tioners and on perusing the same, we are 
satisfied that the contention of the oppo- 
site party that he was retrenched had 
not been admitted by the petitioners in 
the written statement. The averment on 
this point is contained in paragraphs 5 
and 6 of the petition. In paragraph 6 
of the written statement filed by the peti- 
tioners it is definitely averred that the 
allegations contained in paragraph 6 of 
the petition are all false and imaginary. 
It is true, that in paragraph 6 of the peti- 
tion, the opposite party had also mention- 
ed about his claim for arrears of wages 
and the denial made by the petitioners in 
para 6 of their written statement also 
referred to this claim. But it is not dis- 
puted that the claim relating to arrears 
of wages is a matter which is within the 
purview of the authorities under the Act. 
The question, therefore, is where in an 
application under Section 15 of the Act, 
the worker contends that he was 


retrenched from employment, and as such 
he is entitled to retrenchment compensa- 
tion etc., and this claim is disputed by 
the employer on the ground that it is 
not a case of retrenchment, whether it is 
within the jurisdiction of the authorities 
concerned to investigate into this Haim 
and give relief to the workman. 

_ It is submitted on behalf of the oppo- 
site party that the authority under the 
Act has jurisdiction to determine any 
question that incidentally arises, namely, 
which is integrally connected with and 
necessary to be decided in considering 
the question whether there is non-pay- 
ment of wages or illegal deduction of 
wages and that the matter relating to 
retrenchment is one such incidental ques- 
tion. In fact. Section 15 fl) which is 
quoted below provides for investigation 
into matters which are incidental to 
such claim. 

"15, Claim arising out of deductions 
from wages or delay in payment of wages 
and penalty for malicious or vexatious 
claims. — 

(1) The State Government may, by 
notification in the Official Gazette, ap- 
point a presiding officer of any Labour 
Court or Industrial Tribunal, constituted 
under the Industrial Disputes Act 1947 
or under any corresponding law relating 
to the investigation and settlement of 
industrial disputes in force in the State 
or any Commissioner for Workmen’s 
Compensation or other officer with 
experience as a Judge of a Civil Court or 
as a stipendiary Magistrate to be the 
authority to hear and decide for any 
specified area all claims arising out of 
deductions from the wages, or delay in 
payment of the wages, of persons em- 
ployed or paid in that area, including 
all matters incidental to such claims. 

******** 

In order to have a clear appreciation of 
the nature and extent of the jurisdiction 
of the authority, we have necessarily to 
look to the scheme of the Act. The 
Act is intended to regulate the pay- 
ment of wages to certain classes of per- 
sons employed in industries and the 
object is to provide for a speedy and 
effective remedy to the employees in res- 
pect of their claims arising out of illegal 
deduction or unjustified delay made in 
paying the wages to them. The definition 
section defines words and phrases used in 
the Act. '"Wages” is defined by Sec. 2 
(vi). It has a wide meaning and includes 
within it any benefit to which a work- 
man is entitled to, on termination of 
service, either under the contract of em- 
ployment or under any law or an award 
or a settlement. It includes within it a 
large number of benefits which but for 
the wide definition may not be included 
in "Wages”. Section -4 fixes wage period, 1 
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Section 5 prescribes time of payment 
of wages and Section 7 specifies deduc- 
tions which can be made from wages. 
Under Section 15. the Authority has to 
decide all claims arising out of deductions 
from wages or delay in payment of wages 
of persons employed Including all matters 
incidental to such claim s. The orders 
which the Authority is entitled to make 
are comparatively wide. They are not 
limited to merely giving necessary dlrec- 
Hons for the payment of money to the 
employee, but also to the making of 
orders imposing penalty upon the em- 
ployer for illegal deductions or non-pay- 
ment By Section 17 a right of appeal 
Is given against the decision of the Autho- 
rity to the Court of Small Causes in 
the Presidency Towns and elsewhere to 
the District Court. Under Section 18, 
the Authority has got all powers under 
the Civil Procedure Code for the pur- 
pose of taking evidence and of enforcing 
attendance of witnesses and compelling 
production of documents. Section 22 
fears tiie jurisdiction of Civil Courts in 
all matters which can be decided by the 
Authority under the Payment of Wages 
JAct. It would thus be noticed that the 
{remedy is to some extent a summary 
remedy and to ‘the extent to which the 
jurisdiction can be exercised by the 
Authority, the jurisdiction is taken away 
from the civil Court It Is well settled 
that where a statute creates special juris- 
diction taking away the jurisdiction of 
the dvil Court, the Statute ought 
to be strictly construed. However, even 
though the Statute has to be construed 
strictly, it does not and cannot mean that 
the very intention of the Legislature 
should be defeated by placing an unduly 
narrow construction on such provision in 
order to oust the jurisdiction of the 
authority concerned. 

Clear cases ol deductions from 
wages the quantum of which is not dis- 
puted or delay in payment of wages pre- 
sent no difficulty. It Is the expression 
’’incidental to such claims” which has 
given rise to a lot of controversy as to 
which claim in a particular case Is inci- 
dental to the main claim and which, not. 
In a recent decision in Payment of Wage3 
Inspector, Ujjain v. Surajmal Mehta. AIR 
1969 SC 590, their Lordships had to con- 
sider the question whether a claim for 
compensation payable under Section 25FF 
the Industrial Disputes Act can be enter- 
tained under Section 15 (21 of the Act 
where the defence involved complicated 
questions of law. and they answered the 
question in the negative. Their Lord- 
ships observed— 

"It is true that the Authority has the 
jurisdiction to try matters which are 
incidental to the claim in question. 
It is also true that while deciding whe- 


ther a particular matter ia incidental to 
claim or not care should be taken neither 
to unduly expand nor curtail the jurisdic- 
tion of the Authority. But it has at the 
same time to be kept in mind that the 
jurisdiction under Section 15 is a special 
jurisdiction, xx xx xx xx”. 

On the footing that compensation pay- 
able under SedonS 25FF and 25FFF of 
the Industrial Disputes Act being wages 
within the meaning of Section 2 (vi) (d) 
ol the Payment of ‘Wages Act a claim lot 
It on the ground that its payment was 
delayed by an employer cannot be enter- 
tained under Section 15 (2) of the Act, 
because the claim is not a simple case 
of deductions having been unauthorised- 
ly made or payment having been delayed 
beyond the wage periods and the time of 
payment fixed under Sections 4 and 5 of 
the Act and In view of the defence taken 
the Authority would inevitably have to 
enter into questions arising under the 
proviso to Section 25-FF viz., whether 
there was any interruption in the employ- 
ment of the workmen, whether the con- 
ditions of service under the new employer, 
were anytheless favourable than those 
under the old employer and whether the 
new employer, had become liable to pay 
compensation to the workmen if there was 
retrenchment in the future. Such an in- 
quiry would necessarily be a prolonged 
inquiry involving questions of fact and 
ol law. Besides, the failure to pay com- 
pensation on the ground of such a plea 
cannot be said to be either a deduction 
which Is unauthorised under the Act nor 
can it fail under the class of delayed 
wages as envisaged by Sections 4 and 5 
ol the Act. When the cases o! sums pay- 
able under a contract, instrument or a 
law it could not have been intended that 
such a claim for compensation which is 
denied on grounds which inevitably 
would have to be inquired into and which 
might entail prolonged inquiry into ques- 
tions of fact as well as law was one which 
should be summarily determined by the 
Authority under Section 15. Nor could 
the Authority have been intended to try 
as matters incidental to such a claim 
questions arising under the proviso to 
Section 25FF. It would be the labour 
Court in such cases which would be the 
proper forum which can determine such 
questions under Sec. 33C f2) of the Indus- 
trial Disputes Act which also possesses 
power to appoint a commissioner to take 
evidence where question of facts require 
detailed evidence.” 

6. It is true that in this case we are 
not concerned with a case of retrench- 
ment compensation payable either under 
Section 25FF or Section 25FFF of the In- 
dustrial Disputes Act, but with a claim 
of compensation made under Section 25F 
of the Industrial Disputes Act In cases 
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where retrenchment itself is not disputed 
or is dearly indisputable, there can be no 
doubt that a claim for retrenchment com- 
pensation as per Section 25F of the In- 
dustrial Disputes Act can be entertained 
by the Authority under the Payment of 
Wages Act as retrenchment compensa- 
tion comes within the definition of 
"wages”. There are no materials in this 
case from which it can be inferred that 
it is a clear case of retrenchment. The 
employer disputes the daim that the ter- 
mination of service was by way of re- 
trenchment. The question, therefore, is 
whether under such circumstances, it is 
within the province of the relevant 
Authority under Section 15 of the Act to 
investigate into this question as a matter 
inddental to the claim arising out of 
deduction from wages. 

This specific question came up for con- 
sideration before the Mysore High Court 
in Manager, - Codialabail Press v. K. 
Mohappa, AIR 1963 Mys 128 and the 
learned Judge held — 

"Even if retrenchment compensation 
payable under Section 25-F of the Indus- 
trial Disputes Act can be regarded as 
wages, an order for its payment can be 
made under Section 15 only when the 
retrenchment is not disputed or is clearly 
indisputable. But if the employer who 
admits the termination of the employ- 
ment disputes that the termination was 
by the process of retrenchment there be- 
ing no provision in the Payment of Wages 
Act for an adjudication on that matter, 
the foundation for a complaint under 
Section 15 that wages though due were 
withheld would be unavailable, since the 
purpose of the Act is to enforce payment 
of wages in a case where the facts admit- 
ted by the employer clearly establish the 
liability to pay the wages and it is com- 
plained that there is non-payment or in- 
complete payment”. 

This decision was rendered before the 
amendment of Section 15 (1) of the Act 
by the Amending Act 53 of 1964 which 
inserted the words "including all matters 
incidental to such claims” in sub-sec. (1) 
after the words "persons employed or 
paid in that area”. After the amendment 
question similar to the one under consi- 
deration in the present case came up for 
consideration before a Division Bench of 
the Bombay High Court in A. Rahim 
Hajubhai Shaukh v. Shiraj Kasim Nadar, 
(1968) 70 Bom LR 704. In an applica- 
tion under Section 15 (2) of the Act, a 
workman claimed from his employer, 
notice pay, retrenchment compensation, 
leave wages and bonus for termination of 
his service by the employer. The em- 
ployer admitted employment of the work- 
man but contended that the workman 
had left his service of his own accord and 
therefore, he was not entitled to the 
1970 Orissa/6 Y G— 37 
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amount claimed by him. A preliminary 
contention was raised by the employer 
that the. Authority under the Act had' no 
jurisdiction to entertain and decide the 
application as he had no jurisdiction to 
try the issue whether the workman was 
retrenched or left of his own accord. 
After an exhaustive consideration of the 
principles involved and on an examina- 
tion of the case law on the subject in- 
cluding the decision of the Mysore High 
Court referred to above, AIR 1963 Mys 
128, their Lordships held that the ques- 
tion raised was connected -with the 
matter in issue as it was necessary to 
decide it in order to give relief to the 
applicant, and that, therefore, it was 
within the jurisdiction of the Authority 
to decide it. With respect we are in 
full agreement with the views expressed 
by the learned Judges of the Bombay 
High Court that the question about 
retrenchment compensation raised in this 
case is a matter incidental to the claim 
for wages. Both the Authority under 
Section 15 and the appellate Court have 
held on consideration of the evidence onj 
record that the termination of service of 
the opposite party was by way of re- 
trenchment and sitting in revision we 
are bound by this finding. It is on this 
basis that compensation was allowed to 
the opposite party. 

7. In the result, the application fails 
and is dismissed, but in the circum- 
stances, without costs. 

8. ACHARYA, J , — I agree. 

Petition dismissed. 


AIR 1970 ORISSA 81 (V 57 C 32) 

G. K. MISRA. C. J. 

AND R. N. MISRA J. 
Brundaban Fadhi, Petitioner v. State 
of Orissa, Opposite Party. 

O. J. C. No. 203 of 1965, D/- 8-7-1969. 
Constitution of India, Art. 311 (2) — 
Proposed punishment lesser — Graver 
punishment imposed — * Art. 311 (2) is 

violated — 'Discharge’ is a lesser one 
than 'dismissal’. 

Where the punishment tentatively pro- 
posed against civil servant is of a lesser 
kind but after hearing the representa- 
tion of the civil servant, he is awarded a 
graver form of punishment, there is non- 
compliance with Art. 311 (2). 'Discharge* 
is a punishment of lesser kind than dis- 
missal. AIR 1955 Orissa 33 & 1967 BLjR 
58, Foil. (Paras 2, 3) 

Cases Referred: Chronological Paras 
(1967) 1967 BLJR 58 = 15 Fac LR 
95, S. K. Pandey v. State of 
Bihar 2 

HM/JM/D583/69/TVN/D 
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(1955) AIR 1955 Orissa 33 (V 42)- 
ILR (1955) Cut 53. Dayanidhl 
Rath v. B. S. Mohanty 2 

C. V. Murty, for Petitioner; Govt 
Advocate, for Opposite Party. 

G. K. MISRA, C. J4 The petitioner was 
an Amin in the Hirakud Land Organisa- 
tion. Certain charges were framed 
against him alleging misconduct After 
the enquiry was over. Government in the 
Political and Services Department com- 
municated their tentative decision to dis- 
charge the petitioner from service and 
he was asked to show cause. The peti- 
tioner showed cause. Ultimately, however, 
the petitioner was dismissed by the order 
of the Collector dated 20-3-65, and a 
direction was also issued to realise 
Rs. 343-85 from him representing half 
the misappropriated amount. 

The writ application has been filed 
under Articles 226 and 227 of the Con- 
stitution saying that the order so passed 
was without jurisdiction and must be set 
aside. 

2. Law is well settled that if the 
punishment tentatively proposed against 
a civil servant is of a lesser kind, but 
after hearing his representation he is 
awarded a graver form of punishment, 
there is non-compliance with the pro- 
visions of Article 311 (2) of the Constitu- 
tion. 'Discharge' has been accepted as a 
punishment lesser than 'dismissal'. (See 
Dayanidhi Rath v. B. S. Mohanty. AIR 
1955 Orissa 33). This has been followed 
in S. K. Pandey v. State of Bihar. 1967 
BUR 58. 

3. On the accepted position that the 
proposed punishment was one of dis- 
charge. but the ultimate punishment in- 
flicted was one of dismissal the order 
cannot be supported. The impugned 
erdtr is aca?rdiagl y set aside <3.w? the 
writ application is allowed with costs. 
Hearing fee Rs. 100/- (one hundred). 

4. R. N. MISRA. J4 I agree. 

Petition allowed. 


AIR 1970 ORISSA 82 (V 57 C 33) 

B. K. PATRA 
AND S. ACHARYA. JJ. 

Ram Nahak and others. Appellants v. 
Sita Dakuani and others. Respondents. 

A H. O. No. 10 of 1967. D/- 19-8-1969, 
from judgment of R. K. Das, J„ report- 
ed in 1LR (1967) Cut 593. 

Transfer of Property Act (1882), S. 59 
— Evidence Act (1872), S. 70 — Word 
"admission” in S. 70 — Meaning of — 
Admission of execution of mortgage bond 
by mortgagor — E vidence to prove attes- 

JM/JM/E669/69/DVT/M 


tation, whether necessary - — Mortgagee 
adducing evidence to prove attestation ■ — 
Its effect on admission of execution — 
ILR (1967) Cut 593, Reversed; AIR 1927 
Mad 143, Dissented from. 

Admission referred to in S. 70 of the 
Evidence Act is admission of a validly 
attested document which means that 
when a party admits execution of the 
document, he thereby not only admits the 
mere signing thereof, but also the entire 
series of acts which would give validity 
to the document concerned. Where, 
therefore, the party admits execution of 
the mortgage bond, it means that he 
admits its valid execution including 
therein the valid attestation thereot It 
is thereafter unnecessary , for the mort- 
gagee to proceed to prove attestation. 
Even if a mortgagee does proceed to lead 
evidence regarding attestation and the 
evidence so let in falls short of proof of 
due attestation, the mortgagee is entitled 
to succeed in the action on the footing 
that it is valid mortgage bond. But. if 
such evidence adduced by the mortgagee 
shows positively that the document has 
not been attested in accordance with law, 
then despite admission of its execution 
by the mortgagor, the mortgagee would 
fail ILR (1967) Cut 593. Reversed, AIR 
1927 Mad 143. Dissented. Case law dis- 
cussed. (Para 8) 


Cases Referred: Chronological Paras 
(1960) 26 Cut LT 359. Pravas Chan- 
dra Pati v. Jagamohan Das 7 

(1952) AIR 1952 Cal 7 (V 39) - 
ILR (1953) 1 Cal 120. RajanI 
Kanta Barui v. Bonbehari Sarkar 7 

(1948) AIR 1948 Bom 322 (V 35)=> 

50 Bom LR 260, Timmawa Dund- 
appa v. Channava Appaya 5 

(1938) AIR 1938 Mad 43 (V 25)- 
ILR { 2933} Mad 323, Davood 
Rowther v. Ramanathan Chettiar 7 

(1937) AIR 1937 All 646 (V 24)- 
ILR (1937) All 723, Amir Husain 
v. Abdul Samad 7 

(1936) AIR 1936 Oudh 270 (V 23)— 

ILR 12 Luck 109. Raja Ram v. 
Rameshwar Bakhsh Singh 5 

(1932) AIR 1932 All 527 (V 19) — 

1932 All U 653 (FB), Lachman 
Singh v. Surendra Bahadur 
Singha 7 

(1927) AIR 1927 Cal 926 (V 14)- 
45 Cal LJ 577, Sheik Kachu V. 
Mahammad All Mahamud 7 

(1927) AIR 1927 Mad 143 (V HI- 
SS Ind Cas 280, Ram chandra Rao 
V. Sama Rayar 7 

(1925) AIR 1925 PC 203 (V 12)- 
52 Ind App 362, ML Hira Bibi v. 

Ram Hari Lai 5, 7 

(1923) AIR 1923 Cal 149 (2) 07 10)- 
27 Cal WN 263. Arjun Chandra 
Bhadra v. Kailas Chandra Das 5 
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(1922) AIR 1922 All 153 (1) (V 9) = 

ILR 44 All 127, Asharfi Lai v. 

Mt Nannhi 5 

(1921) AIR 1921 Mad 701 (V 8) =*■ 

14 Mad LW 563. Namberumal 
Chettiar v. Raghava Chariar 7 

R. C. Misra, for Appellants; N. V. Ram- 
das and Y. S. N. Murty, for Respondents. 

PATRA, 3.: This is an appeal against 
the judgment dated 28th April, 1967 of 
R. K. Das, J. passed in Second Appeal No. 
252 of 1964. One Khali Dajua on behalf of 
himself and his minor son Ladu along with 
his son Raghunath Dakua executed on 3- 
3-1953 a registered deed of mortgage on 
conditional sale in favour of Ananta 
Nahak for a consideration of Rs. 600/- 
which was advanced to him in cash The 
condition of the bond was that if the 
amount was not repaid within a period 
of two years from the date of the execu- 
tion of the bond, mortgagee would 
become the full owner of the property 
and would enjoy the same absolutely. 

As tiie amount was not paid within the 
stipulated period, the mortgagee demand- 
ed payment or, in the alternative, posses- 
sion of the mortgaged property and as 
the demand was not complied with, a 
suit was instituted in Court by the heirs 
of the mortgagee who was by then dead, 
against Khali Dakua and his two sons 
Raghunath Dakua and Ladu. 

Defendants 1 and 2 in the written 
statement admitted the execution of the 
bond, but contended that it was purely 
a benami transaction. Defendant no. 3 
contended that he was not aware of the 
suit mortgage bond and that the same 
was not valid and binding on him. _ It is 
unnecessary for the purpose of this ap- 
peal to refer to other contentions raised 
on behalf of the defendants. At the time 
of hearing of the suit, two witnesses were 
examined on the plaintiffs’ side. The 
first witness was plaintiff no. 1 who 
stated inter alia that — 

"Defendant borrowed Rs. 600/- from 
my father about 9 years ago and execut- 
ed a mortgage bond in his name.’’ _ 

The correctness of this statement is not 
challenged in cross examination. His wit- 
ness P. W- 2 whose name appears as one 
of the attestors of the mortgage bond 
stated inter alia that — 

"Defendant had borrowed once or 
twice from Ananta. He. executed a docu- 
ment with same conditions. * * * I had 
signed there as an identifier and attes- 
tor." 

His statement that he signed the docu- 
ment as an attestor has not been challeng- 
ed in the cross-examination. The trial 
Court, however, dismissed the suit on the 
ground that although the execution of 
the document was admitted by the de- ' 
fendants, attestation of the same was not 
proved as required by law. The pl a i nt i f fs 


appealed and the first Appellate Court 
reversed the finding on the ground that 
in view of the fact that the defen dan ts 
had admitted execution of the document 
and had not challenged the validity of 
the execution in the written statement, 
no duty was cast on the plaintiffs to 
prove attestation and that, therefore, the 
suit document was proved to be a mort- 
gage bond. The defendants filed an ap- 
peal in this Court. Das, J. on a critical 
examination of the relevant provisions 
held that despite the admission of the 
execution of the deed by the defendants, 
it is incumbent on the plaintiffs to prove 
due attestation of the mortgage unless 
attestation is specifically admitted and 
that mere admission of the execution of 
the bond would not absolve the plaintiffs 
from the duty of proving attestation. The 
correctness of this view is challenged 
before us in this appeal. 

2. Section 59 of the Transfer of Pro- 
perty Act enjoins that a mortgage bond 
for an amount of rupees one hundred or 
upwards, in order that it may be enforce- 
able as such must be attested by at least 
two witnesses. The expression "attested” 
is defined in Section 3 of the T. P. Ad- 
as meaning attested by two or more wit- 
nesses each of whom has seen the execu- 
tant sign or affix his mark to the instru- 
ment,. . . . and each of whom has signed 
the instrument in the presence of the 
executant; but it shall not be necessary 
that more than one of such witnesses shall 
have been present at the same time.... 

, 3. Section 68 of the Evidence Act pro- 
vides the mode of proof of the execution 
of the document required by law to be 
attested and it says that such a document 
shall not be used as evidence until one 
attesting witness at least has been called 
for the purpose of proving its execution, 
if there is such an attesting witness alive, 
and subject to the process of the Court. 
There is a proviso to the section in the 
nature of an exception which in effect 
says, that it shall not be necessary to call 
an attesting witness in proof of the exe- 
cution of a registered mortgage bond, un- 
less its execution by the person by whom 
it purports to have been executed is. spe- 
cifically denied. We have already noticed 
the written statements filed fn this case 
and it is clear therefrom that while de- 
fendants 1 and 2 had admitted execution 
of the mortgage bond, defendant no. 3 
had not specifically denied the execution 
thereof. All that he stated was that he 
was not aware of the execution of the 
mortgage bond. In the circumstan- 
ces, the proviso to Section 68 of 
the Evidence Act fs attracted. If, in 
such a case, execution of the document 
has still to be proved, it is not necessary 
for. the plaintiff to call an attesting wit-, 
ness for the purpose, but execution and 
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due attestation may be proved by other 
methods. 

4. Mr. N. V. Ramdas appearing lor the 
defendant-respondents while conceding 
that the proviso to Section 68 of the Evi- 
dence Act is attracted in this case, and 
that in the circumstances, execution and 
attestation may be proved without calling 
an attesting witness for the purpose says, 
that the evidence adduced in this case 
falls short of proof of due attestation. 
Bis argument is that it is not enough for 
the witness to say that the document 
was attested but he should specifically 
state that each of the two attesting wit- 
nesses had seen the executants signing 
the document and there must be further 
proof that each of these witnesses had 
Eigned the Instrument in presence of the 
executant. There is no dispute that such 
detailed evidence about attestation Is 
wanting in this case. 

The answer of Sri R. C, MIsra appear- 
ing for the appellants to the above con- 
tentions is two-fold. He firstly relies on 
Section 70 of the Evidence Act which 
says that the admission of a party to an 
attested document of its execution by 
himself shall be sufficient proof of its 
execution as against him. though it be a 
document required by lav/ to be attested. 
He says that as the defendants had admit- 
ted the execution of the document, such 
admission must be deemed to be an 
admission of a validly attested document 
and that, therefore, further proof of exe- 
cution and attestation are unnecessary. 
His second point is that since the factum 
of attestation has not been challenged 
either in the written statements or in 
evidence, it is not open to the defendants 
to contend that the document is not valid- 
ly attested. These contentions require 
careful examination. 

5. The scope of Section 70 of the Evi- 
dence Act came up for consideration 
before the Privy Council In ML Hlra Bibi 
v. Ram Hari Lai, AIR 1925 PC 203. A 
suit was brought to enforce a mortgage 
and it was pleaded by the defendants that 
the mortgage bond was void by reason 
of its not being attested in accordance 
with Section 59 of the T. P. Act Hie 
mortgagor who was a pardanashin lady 
admitted that she had signed the bond. 
The evidence which was let In in this 
case showed that when Hira BibI signed 
the bond not one of the persons who 
signed the mortgage was present or saw 
her signing. The High Court of Patna 
felt that the evidence was wholly insuffi- 
cient to comply with the requirements of 
Section 59 of the T. P. Act but they held 
that the deed is good as against Hira 
Bibi, because she had admitted that she 
had signed iL and passed a mortgage 
decree against her. On appeal, their 
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Lordships of the Privy Council did not 
accept this view and neld that Section 70 
of the Evidence Act would apply only to 
a document duly attested and that as the 
evidence in that case showed that the 
document was not properly attested, it 
would not operate as a mortgage bond as 
against Hira Bibi. 

Mr. Ramdas relies on this decision and 
contends that admission of execution of 
a mortgage bond by the mortgagor would 
not absolve the mortgagee from proving 
due attestation thereof. We are unable 
to see anything in the decision which 
supports this view. There are two impor- 
tant features in the Privy Council case 
which have to be particularly noticed. 
Tiie mortgagor there specifically contend- 
ed that the document was not attested In 
accordance with law and the evidence 
regarding attestation which the mortgagee 
adduced showed positively that the docu- 
ment was not properly attested. Sec- 
tion 59 of the T. P. Act is a substantial 
law and Section 70 of the Evidence Act 
is only a rule of evidence. When evi- 
dence on record showed that the substan- 
tial law has not been complied with. It 
could not certainly be ignored despite the 
admission of her signing the document 
That is why their Lordships said that 
admission under Section 70 means admis- 
sion of a validly attested document 
In this case, neither of the two features 
referred to above Is present Defendants 
1 and 2 have not specifically stated that 
the document is not valid for want of 
due attestation, and the evidence regard- 
ing attestation that has been adduced may 
be insufficient to prove due attestation 
but does not go to show that the docu- 
ment has not been validly attested. It 
is only in cases where it appears on the 
face of the document or It is positively 
made out in evidence on record that the 
document required by law to be attested 
has not been attested In accordance with 
law that Section 70 of the Evidence Act 
cannot be made applicable In spite of the 
admission of a party to an attested docu- 
ment of its execution by himself, for the 
simple reason that a Court cannot shut 
its eyes to obvious facts appearing on the 
face of a document or on the surface of 
the record. But the position is quite 
different where there is no proof one way 
or the other about attestation and there 
is nothing on the face of the document 
to show that the document had not been 
properly attested. 

A Division Bench of Oudh Chief Court 
in Raja Ram v. Rameshwar Bakhsh Singh 
AIR 1936 Oudh 270 held that in the afore- 
said circumstances admission of execu- 
tion of a mortgage bond would be suffi- 
cient proof of its execution against the 
party making the admission so as to dis- 
pense with the proof of attestation. A 
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Division Bench of the Bombay High Court 
in Timmawa Dundappa v. Channava 
Appaya, AIR 1948 Bom 322 held that the 
admission mentioned in Section 70 of the 
Evidence Act must be an admission about 
the due execution of the document which 
would include an admission as to its pro- 
per attestation. 

In Arjun Chandra Bhadra v. Kailas 
Chandra Das. AIR 1923 Cal 149 (2) their 
Lordships of the Calcutta High Court 
held that where the admission of execu- 
tion of a document is unqualified it may 
well be equivalent to an admission of due 
execution, or a waiver of proof of due 
execution within Section 70 of the Evi- 
dence Act, and that the term ‘execution’ 
in Section 70 is used in the sense of due 
execution or execution in a way in which 
a particular document is required to be 
executed. The same view is exnressed 
by a Division Bench of the Allahabad 
High Court in Asharfi Lai v. Mt. Nannhi. 
AIR 1922 All 153 (1) that even in case 
of a document requiring attestation, 
where admission by a party to the suit 
of the execution is on record, the attesta- 
tion need, not be proved. 

6. The contention of Mr. Ramdas for 
the respondents on this point is that the 
admission 'referred to in Section 70 of 
the Evidence Act relates only to admis- 
sion of execution as such and that des- 
pite such admission of execution of the 
document by the mortgagor it is still 
incumbent on the mortgagee to prove due 
attestation. In other words, what he con- 
tends is that Section 70 of the Evidence 
Act is not sufficient to dispense with the 
necessity of proof of attestation by two 
witnesses to make a mortgage bond valid 
under Section 59 of the T. P. Act and 
that Section 70 thus only qualifies sec- 
tion 68 of the Evidence Act but does not 
affect or control Section 59 of the T. P. 
Act. If this interpretation is accepted 
and it is held that the admission of the 
executant has not the effect of dispens- 
ing with the proof of attestation, there 
was no necessity for Section 70 at all as, 
even without it, recourse could be had to 
the general provisions of the Evidence 

. Act relating to admissions, if the admis- 
sion of execution is to be used only in a 
sense of an admission of signing only. 

7. We. would now briefly notice the 
decisions on which Mr. Ramdas has reli- 
ed in support of his contention. The first 
of these cases is AIR 1925 PC 203 which 
has already been referred and where 
their Lordships say that Section 70 of 
the Evidence Act applies only to a docu- 
ment duly attested. But it is clear from 
the decision that in that case the validity 
of the bond was specifically contested by 
the defendants on the ground that it was 
not properly attested and that in these 
circumstances, proof of valid attestation 


was considered necessary in that case. 
Lachman Singh v. Surendra Bahadur 
Singha, AIR 1932 All 527 (FB) is also a 
case where the execution and attestation 
of the deed were not admitted by the 
mortgagor. Their Lordships held that in 
such a case, the mortgagee need prove 
only this much that the mortgagor sign- 
ed the document in presence of an attest- 
ing witness and one man attested the 
document; provided the document on the 
face of it bears the attestation of more 
than one person; but if the validity of 
the mortgage be specifically denied, in 
the sense that the document did not 
effect a mortgage in law, then it must 
be proved by the mortgagee that the 
mortgage deed was attested by at least 
two witnesses. 

This Full Bench decision was followed 
by a Division Bench of the Allahabad 
High Court in Amir Husain v. Abdul 
Sam ad. AIR 1937 All 646 where- 
in a suit on a mortgage, the mortga- 
gors did not admit the validity of 
the mortgage and put the plaintiff to 
strict proof thereof. Sheik Kachu v. 
Mahammad Ali Mahmud. AIR 1927 Cal 
926 was a case where a suit was brought 
for foreclosure on a mortgage. In the 
written statement the defendants whose 
defence was that they had paid off the 
amount due under the mortgage, did not 
plead that the document was not a valid 
mortgage In law and at the trial it was 
admitted by and on behalf of the mort- 
gagors that the document was duly exe- 
cuted and attested. But the plaintiff 
instead of relying on the admission of the 
defendants, adduced evidence before the 
Court from which it became apparent 
that the document was not properly at- 
tested and was not a valid mortgage ac- 
cording to law. When faced with this 
difficulty, the plaintiff relied on S. 70 of 
the Evidence Act and contended that in 
view of the admission of execution, fur- 
ther proof of attestation was not neces- 
sary. This contention was overruled by 
their Lordships who held that S. 70 of 
the Act cannot and does not affect to 
render valid a document which, it is ap- 
parent from the evidence before tbe 
Court, is invalid in law. This decision 
therefore cannot be taken as an authority 
in support of the proposition that despite 
admission of execution of a mortgage 
bond, proof of attestation is still neces- 
sary. 

In RajanI Kanta Barul v. Bonbeharf 
Sarkar, AIR 1952 Cal 7, a suit was filed 
to enforce a mortgage and the defendant 
in his written statement admitted having 
executed the document but denied due 
and proper attestation. The Court held 
that the admission of the mere signature 
by the executant is not tantamount to 
admission of the entire series of facts as 
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would give validity to the document It- 
self, and that therefore, the plaintiH has 
to prove due attestation. AIR 1921 Mad 
701, Namberumal Chettiar v. R3ghava 
Chariar relied upon by Mr. Ramdas does 
not deal with Section 70 of the Evidence 
Act In Davood Rowther v. Ramanathan 
Chettiar. AIR 1938 Mad 43. which was 
also a suit on a mortgage bond, the de- 
fence was that it was not duly executed 
and validly attested and the Court held 
that attestation must be proved 

Reliance Is then placed on Pravas Chan- 
dra Pati v Jagamohan Das, (1960) 26 Cut 
LT 359. a decision of Moha patra, J. The 
suit was for enforcement of a mortgage 
transaction and the plea of the defendant 
was one that of payment .and adjustment 
The trial Court dismissed the spit on the 
Ending, that the transaction had not been 
proved as a mortgage transaction as one 
of the attesting witnesses admitted to be 
alive had not been called as required 
under the provisions of Section 68 of the 
Evidence Act The lower appellate Court 
reversed the finding and allowed a full 
decree In favour of the plaintiff. In this 
Court It was contended on behalf of the 
defendant-appellants that in view of the 
provisions of Section 68 of the Evidence 
Act it was incumbent upon the plaintiff 
to have examined the attesting witness. 
Moha patra, J. repelled this contention on 
the ground that far from specifically 
denying execution of the document the 
defendants had admitted Its execution and 
that therefore calling an attesting witness 
to prove execution was unnecessary. 

The learned Judge then proceeded to 
8ay that if the plaintiff comes forth to 
enforce a mortgage transaction, he is not 
to rest satisfied by proving execution 
only but he has got to prove attestation 
as defined In Section 3 of the T. P. Act, 
and this can be proved by any other 
method provided the case Is not hit by 
the provisions of Section 68 of the Evi- 
dence Act, in which case alone it is made 
compulsory and essential that the plain- 
tiff has to call one of the attesting wit- 
nesses. On examination of the evidence 
of P. W. 1. his Lordship was satisfied that 
it was sufficient to prove attestation as 
defined in Section 3 of the T. P. Act and 
dismissed the appeal. It would thus be 
noticed that Section 70 of the Evidence 
Act did not at all come un for considera- 
tion in that case and obviously in view 
of the satisfactory evidence regarding 
attestation adduced therein it was not 
contended in that case that the defen- 
dants having admitted execution. It was 
further unnecessary to prove attestation, 
This cannot, therefore, be relied upon as 
an authority for the proposition contend- 
ed for by hfr. Ramdas. None of the above 
cases therefore supports the stand taken 
by Mr. Ramdas that where the mortgagor 
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admits execution of the "bond without 
specifically contending that it in not valid- 
ly attested, the mortgagee has still to 
prove due attestation. 

The only case which supports his con- 
tention is the judgment of a learned sin- 
gle Judge of the Madras High Court in 
Ramchandra Rao v. V. Sama Rayar, AIR 
j£)27 Mad J43. In that case, the plaintiff 
sped on a mortgage bond executed in his 
favour by the first defendant. The latter 
confessed execution and pleaded some 
payment The Munsif accepted the plea 
bgt on appeal the Subordinate Judge 
reversed the Judgment and the defendant 
went up in second appeal and in that 
Court raised the plea that the mortgage 
deed was not duly attested. Relying on 
AlR 1925 PC 203. Curgenven, J. held that 
^dependent of the acknowledgment of 
tpe first delendanVa execution it lias tfc 
be found that the mortgage deed was 
valid as satisfying the requirements of 
Section 59 of the T. P. Act regarding 
attestation and although there was no 
Issue, the witnesses were examined and^ 
cross-examined on that point, and it la the 7 
duty of the Court to satisfy itself that the 
mortgage bond was validly executed 
before granting a decree on ft In this 
view of the case, he framed an Issue as 
to whether the mortgage deed was validly 
attested and in accordance with S. 59 of 
the T. P, Act and remanded the suit to 
the lower appellate Court for a finding on 
the evidence already on record and for 
disposal. 

With great respect to the learned Judge, 
Jt appears to us, that in relying on the 
privy Council decision in Hira Bibl's case, 
AIR 1925 PC 203. he overlooked the dis- 
tinguishing feature that in that case the 
defendant had specifically pleaded that 
the mortgage bond was void by Its not 
being attested in accordance with law. 
This view of Curgenven, J. does not ap- 
pear to have been accepted in any subse- 
quent decision of the Madras High Court; 
at least none was brought to our notice 

8. On a plain reading of Section 70 of 
the Evidence Act it appears to us, that 
the ’admission* referred to therein is 
admission of a validly attested document 
Which means that when a party admits 
execution of the document, he thereby 
pot only admits the mere signing thereof, 
but also the entire series of acts which 
Would give validity to the document con- 
cerned. The preponderance of authori- 
ties is In favour of this Interpretation. 
Where, therefore, the party admits exe- 
cution of the mortgage bond, it means 
that he admits its valid execution includ- 
ing therein the valid attestation thereof 
Jt 1s thereafter unnecessary for the mort- 
gagee to proceed to prove attestation. But 
if a mortgagee does not (sic) proceed to 
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lead evidence regarding -attestation and 
the evidence so let in falls short of proof 
of due attestation as has happened in the 
present case, then also the mortgagee is 
entitled to succeed in the action on the 
footing that it is a valid mortgage bond. 
But, if such evidence adduced by the 
mortgagee shows positively that the 
document has not been attested in accord- 
lance with law, then despite admission of 
:its execution by the mortgagor, the 
'mortgagee would fail 

In the present case, in view of the 
admission of execution by defendants 1 
and 2 it was not incumbent on the plain- 
tiff-appellant to prove attestation. None- 
theless, he examined a witness and al- 
though the evidence adduced by him Is 
insufficient to prove attestation yet it 
does not show that the document was not 
attested according to law. Hence, so far 
as defendants 1 and 2 are concerned, the 
plaintiff is entitled to get a decree on the 
basis of the mortgage bond. 

9. The position, so far as defendant 
no. 3 is concerned, stands on a different 
footing. He has not admitted execution 
and contended that it is not valid and 
binding on him. So far as he is concern- 
ed, Section 70 of the Evidence Act cannot 
be pressed into aid and attestation has to 
be proved. As admittedly the evidence 
adduced in this case fails short of the 
requirement of proof of valid attestation, 
the plaintiff would not be entitled to 
obtain a mortgage decree against defen- 
dant no. 3. The suit as against him must 
stand dismissed. 

10. In the result, therefore, we would 
allow the appeal and restore the judg- 
ment and decree passed by the learned 
first appellate Court in so far as it rela- 
tes to respondents 1 to 3 (defendants 1 
and 2 in the trial Court). The appeal so 
far as it relates, to respondent no. 4 Ladu 
Dakua (defendant no. 3 in the trial Court) 
shall stand dismissed. In the circum- 
stances, parties are to hear their own costs 
in this Court and the Courts below. 

1L S. ACHARYA, J.: I agree. 

Appeal partly allowed. 
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Kanhu Charan Tripathi, . Appellant v. 
Laxmidhar Tripathy and others. Respon- 
dents. 

Second Appeals Nos. 62 and 112 of 
1965, D/- 11-9-1969. from decision of 

Sub. J., Keonjhar, D/- 6-11-1964. 

(A) Evidence Act (1872), S. 115— Plain- 
tiff describing land as rayati land in par- 
tition suit and claiming it as Prajadalihali 
land in subsequent suit for possession — 


No evidence to show that plaintiff inten- 
tionally made false declaration in parti- 
tion suit and defendant prejudiced by it 
— Declaration of land either as rayati or 
prajadakhali land not relevant in parti- 
tion snit —- Cannot operate as estoppel 
against plaintiff in suit for possession. 

(Para 8) 

(B) Civil P. C. (1908). S. 11, Explanation 
(hi) — Suit by plaintiff for possession of 
land — Land described as tenanted land 
while in earlier suit for partition it was 
described as rayati land — Evidence show- 
ing that plaintiff and defendants were 
under bona fide mistake of fact as to 
character of land at that time — No issue 
whether nature of land was directly 
or substantially or was incidentally or 
collaterally in issue in that suit — Held, 
defendant could not claim benefit of ex- 
planation (iii) to S. 11 . — Question not 
having been adjudicated on that point in 
previous snit cannot operate as res judi- 
cata in suit for possession. (Para 10) 

G. R. Rao and Y. S. N. Murty, for Ap- 
pellant; R. N. Mohanty and P. IL Sen- 
gupta, for Respondents. 

RAY, J.: Both these appeals have been 
heard analogously as they arise out of 
the same judgment of the lower appel- 
late court and the same original suit. De- 
fendant-2 is the appellant in both these 
appeals. 

2. Plaintiff filed O. S. 21/61 in’ the 
court of Munsif at Anandapur for con- 
firmation of title or possession or in the 
alternative for recovery of possession and 
for permanent injunction in respect of 
Ka and Kha Sch. properties. Plaintiff and 
defendants 1 to 10 are members of a 
joint family. Both the schedules Ka and 
Kha properties are admittedly joint fami- 
ly properties, but they are tenanted lands. 
Ka Sch. property was under the Sildmi 
tenancy of Budhia Dehury. father of de- 
fendant-1 and Sch. Kha property was 
under the Sikimi tenancy of Chinta 
Behera, father of defendant-12. Both of 
them were Sikimi tenants under the joint 
family. These Sikimi tenants acquired 
occupancy rights by reason of their long 
possession in accordance with the tenancy 
law prevalent in Keonjhar State. Budhai 
sold his interest in Kha property on 
29-1-51 to the plaintiff for a consideration 
of Rs. 100/- under a registered sale-deed. 
Ext. 3. Similarly defendant-2 sold his 
right in Sch-Kha property to the plain- 
tiff under a registered sale-deed, Ext 2, 
After purchase, the plaintiff was put in 
Khas possession of these properties. 
Subsequent to his purchase, the plaintiff 
paid rent, mutated his name and was in 
peaceful possession of the same from 1951 
till 1959. In the year 1957 defendants I 
to 5 tried to disturb his possession by 
forcibly entering upon the land. A 
criminal case was filed by the p laint i ff 
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against defendants 1 to 5 in which they 
were ul tima tely acquitted. Hence he filed 
the suit 

3. Defendants 6 to 8, 11 and 12 filed 
one written statement supporting the 
plaintiff's case. They did not, however, 
take any subsequent part in the litiga- 
tion and were ultimately set down ex 
parte. D-2 alone contested the suit, 
though he filed a written statement joint- 
ly with defendants 1, 3 to 5. 9 and 10. 
His defence, in substance was that the 
suit was not maintainable. He raised pleas 
of res judicata and estoppel and also alleg- 
ed that the suit is barred by limitation. 
He denied the allegation in the plaint 
that one Banamali was adopted to Hari 
of the second branch of the family. He 
further alleged that the suit-land was not 
tenanted land at any time. The plaintiff 
having described the suit-land as raiyati 
land in a prior partition suit no. 10/46, it 
Is not open to him now to say that they 
were tenanted land and that he is pur- 
chaser from those tenants. Plaintiffs 
Khas possession was also denied. 

4. This litigation had a chequered 
career which need be stated here. The ori- 
ginal suit O. S. 21/61 filed by the plain- 
tiff was decreed in respect of Ka Sch. 
lands and was dismissed in respect of Kha 
Sch. lands. From that judgment two ap- 
peals were preferred, one by the plaintiff 
who claimed in respect of Kha was dis- 
missed, and the other by defendant-2 in 
respect of Ka Sch. lands which was 
decreed In favour of the plaintiff. The 
plaintiffs appeal wa a T. A. No. 11/62 and 
the defendants’ appeal was T. A. 15/62. 
Both of them were heard analogously and 
one judgment was passed by which T. A. 
11/62 was allowed and T. A. No. 15/62 
was dismissed. As a result of this deci- 
sion of the lower appellate court the 
entire suit of the plaintiff was decreed. 
Defendant-2 came Up to this Court and 
filed two second appeals, as there were 
two decrees, though one judgment His 
second appeal no. 167/63 was against the 
Judgment and decree in T. A. 11/62 and 
second appeal no. 168/63 was against the 
decree and judgment in T. A. 15/62. Both 
the appeals were heard together by 
Hon’ble Barman, J. (as he then was) and 
by his order dated 16-3-64. he remanded 
both the appeals After remand, the lower 
appellate court again allowed the plain- 
tiff’s T. A. 11/62 and dismissed defendant 
2’sT. A. 15/62, in other words, after 
remand, the entire suit of the plaintiff 
was decreed afresh. D-2 accordingly has 
again come up to this Court and filed the 
present two second appeals, second appeal 
no. 62/65 is against the decision of the 
lower appellate court in T. A. 15/62 and 
second appeal no. 112/65 is directed 
against the decision in T. A. 11/62. 


Laxmldhar (Ray J.] A.1K. 

5. The trial court held that the plain- 
tiff had acquired valid title to Ka Sch. 
property, but he acquired no title to Kha 
Sch. property as his vendor had no 
title. He also held that the suit is not 
barred by res judicata. He also held 
against the plea of estoppel. 

6. The lower appellate court on the 
other hand came to a finding that fathers 
of defendants 11 and 12 were SiMmi 
tenants and they were in possession of 
the lands till 1951 as raiyats when they 
alienated their interest in favour of the 
plaintiff under exts. 2 and 3. According- 
ly, the plaintiffs title in respect of Ka 
and Kha was upheld. He also found that 
the plaintiff was in possession of the dis- 
puted land from the date of his purchase 
till 1956 when his possession was dis- 
turbed. He also concurred with the trial 
court that the suit is not barred by res 
judicata, and negatived the plea of estop- 
pel. 

7. It is In evidence that the plaintiff 
had filed a suit for partition in the year 
1946 claiming partition of the joint fami- 
ly lands. This partition suit was number- 
ed as 10/46 which had been decreed. This 
suit property was described in the sche- 
dule to the plaint in the partition suit as 
raiyati-lands (as opposed to Prajadakhali) 
of the parties, and they were partitioned 
accordingly. The plaint, judgment and 
decree of the prior partition suit 10/46 
has been proved respectively as exts. A, 
C and B in this case. The plea of res 
judicata is based upon this prior parti- 
tion suit. The plea of estoppel is likewise 
founded upon the allegation of the plain- 
tiff in the prior partition-suit that the 
suit-lands ore raiyati lands and not 
tenanted lands. 

8. The plea of estoppel may he taken 
up first It is argued on behalf of the 
defendants that the plaintiff not having 
described the lands in the previous parti- 
tion Suit No. 10/46 as tenanted lands. Is 
estopped from claiming the same as such 
in the present suit Section 115 of the 
Evidence Act is the provision dealing 
with the rule of estoppel- It provides 
that when one person by his declaration, 
act or omission, intentionally caused or 
permitted another person to believe a 
thing to be true and to act upon such 
belief, neither he nor his representative 
shall be allowed, in any suit or proceed- 
ing between himself and such person or 
his representative, to deny the truth of 
that thing. So the main elements are 
that the plaintiff must have made a 
declaration intentionally so that another 
may believe it to he true and to act on 
the footing that it is true. There is 
nothing in evidence to show that the 
plaintiff had intentionally made a false 
declaration in the prior partition -suit 
describing the suit-lands as raiyati lands 
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and not Prajadakhali lands or know that 
such declaration was false at the time it 
was made, and thereby made . the 
defendant to act in a manner, on the 
footing of that representation, to his 
own prejudice. That was a partition suit. 
Whether Prajadakhali or not, they would 
have been allotted to some co-sharer or 
other. The description of the suit-land in 
the partition suit either as raiyati land 
or Prajadakhali land would not have 
mattered very much for the relief of 
partition prayed for in that suit, such 
description, in my opinion, is irrelevant 
in a suit for partition. On the circum- 
stances, the plea of estoppel has no legs 
to stand upon and this plea is according- 
ly rejected. 

0. The next question which is urged 
is that the present suit is barred by res 
judicata. Mr. Murty seeks to base his 
case of res judicata upon explanation (iii) 
to Section 11, C. P. C. Section 11 of 
C. P. C. runs as follows: — 

"No Court shall try any suit or issue 
m which the matter directly and sub- 
stantially in issue has been directly and 
substantially in issue in a former suit be- 
tween the same parties, or between 
parties under whom they or any of them 
claim, litigating under the same title, in 
a Court competent to try such subsequent 
suit or the suit in which such issue has 
been subsequently raised, and has been 
heard and finally decided by such Court . 

xx xx xx xx 
Explanation (iii): "The matter _ above 
referred to must in the former suit have 
been alleged by one party and either 
denied or admitted, expressly or implied- 
ly by the other”. 

10. It appears to me on a plain read- 
ing of this provision that the question 
whether the suit-land was tenanted or 
not was not and could not be a matter 
directly and substantially in issue in the 
former partition-suit. No issue was 
framed in that suit as to whether _ the 
suit-lands were Nijdakhali or Prajada- 
khali lands. In view of the present 
finding that the suit-land was in fact 
tenanted by the vendors of the plaintiff 
till the year 1951, it is clear that in the 
prior partition suit both the plaintiff as 
well as the defendants were not cogni- 
zant of the fact that they were tenanted, 
nor even if they had been cognizant, 
,'that would have affected the relief for 
partition claimed in that suit. No atten- 
tion was focussed on the character of the 
suit-lands in the prior suit, nor was that 
matter adjudicated upon. This aspect of 
the matter has been dealt with by me 
lower appellate Court in para 12. lie 
has noticed that in the prior partition- 
suit the partition was not only in respect 
of Prajadakhali lands but in respect of 
other lands also. Thus, in the prior suit 
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the inclusion of the suit-lands in the 
schedule of non-raiyati lands was obvi- 
ously a mistake. It is a mistake which 
was bona fide committed by the plaintiff 
and concurred in by the defendants. In 
the circumstances, as already stated, it 
was not a matter which was directly and 
substantially in issue in the prior parti- 
tion suit, nor was it even collaterally or 
incidentally in issue, nor adjudication of 
such an issue was material and essen- 
tial for the decision of the prior partition 
suit. Accordingly, this point also fails. 
There is no merit in these two appeals 
which are accordingly dismissed, but 
there would be no order for costs of this 
Court, 

Appeals dismissed, 


AIR 1970 ORISSA 89 (V 57 C 35) 

S. K. RAY, J. 

Susila Dei and others, Appellants v. 
Sridhar Rautray and others, Respondents. 

Second Appeal No. 88 of 1965, D/- 
18-9-1969, from order of 3rd Addl. Sub, 
J., Cuttack, D/~ 13-11-1964. 

(A) Limitation Act (1908), Articles 62, 
97, 115, 116 and 120 — Applicability — 
Suit by vendee against vendor for refund 
of consideration — Sale found to be void 
for want of subsisting interest in vendor 
— Article 97 does not apply — Starting 
of limitation is date when money was 
received — Suit filed more than 6 years 
after such date held barred whether 
Article 62 or Article 115 or Article 116 
or Article 120 is applicable. 

Article 97, applies where the suit is for 
recovery of money paid upon an existing 
consideration which afterwards fails, and 
the time begins to run from the date of 
such subsequent failure. The applicabi- 
lity of this Article would depend upon 
whether the consideration failed at once 
or failed subsequently to the payment of 
the sum. (1891) 18 Ind App 158 (PC), 
Rel. on. (Para 9) 

A suit by the vendee against the ven- 
dor for refund of consideration money 
when the sale deed is found to be void 
for want of subsisting title in the vendor 
and when the vendee never obtained pos- 
session of the property, filed more 
than 6 years from the date of payment 
of the price would be barred by limita- 
tion under Article 62 or 115 or 116 or 
120 whichever Article is applied. . Arti- 
cle 97 is wholly inapplicable as the con- 
sideration failed at once. Article 115 or 
116 in terms, did not apply, because price 
paid by the plaintiff, when there never 
was any consideration was money had 
and received to his account by the 
vendor. (Para 11) 


KM/LM/F503/69/KSB/M 



BO Orx. [Prs. 1-91 Susila Del v. Sridhar (S. K, Bay J.) A.I.B- 


(B) Civil P. C. (1908), Section 52 — 
Decree against legal representative — 
Extent of liability — Suit by vendee for 
refund of consideration against heirs and 
legal representatives of deceased vendor 
on ground that vendor had no subsisting 
title — Defendant cannot be personally 
liable but will only be liable to pay same 
cut of the assets of deceased in their 
hands — (Obiter). (Para 13) 

Cases Referred: Chronological Paras 
(1891) 18 Ind App 158 «=» ILR 19 
Cal 123 (PC). Hanuman Kamat 
v. Hanuman Mandur 10 

J. M. Mitra and S. C. Ghosh, for 

Appellants. 

JUDGMENT : — . Defendants 2 to 4 are 
the appellants. This appeal is directed 
against the reversing judgment of Sri 
S. N. Misra, 3rd Additional Subordinate 
Judge. Cuttack, dated 13-11-64, passed in 
Title Appeal No. 180/83 of 1963-64. 

2. Plaintiffs filed the suit for declara- 
tion of title in respect of the suit land 
purchased by them under a registered 
kabala dated 28-10-53 from late Durga 
Charan Das. father-in-law of defendant 2 
and grandfather of defendants 3 and 4. 
and for recovery of possession, or in the 
alternative, for refund of consideration 
money of Rs. 200/-. 

3. The defendants raised various de- 
fences. They contend that the plain- 
tiffs’ vendor had. previous to the plain- 
tiffs’ sale-deed, sold the same to defen- 
dant-1. The sale-deed In favour of 
defendant-1 was executed on 14-10-53 
and registered on 3-11-53. As title upon 
registration, is deemed to pass with 
effect from the date of execution of the 
sale-deed, defendant-1 must be held to 
have acquired title to the suit-property 
with effect from 14-10-53. If that is so, 
Durga Charan had no more interest in 
the suit-property for conveyance under 
the plaintiffs’ sale-deed dated 28-10-53. 

4. This contention of the defendants 
found favour with both the Courts below 
who held that the plaintiffs had acquir- 
ed no title to the suit-property and also 
had never obtained possession. Another 
defence was that the suit for recovery of 
consideration money is barred by limita- 
tion. 

5. With regard to the alternative 
prayer for recovery of consideration 
money of Rs. 200/. from defendants 2 to 
4. as the successors-in-lnterest of Durga 
Charan. the two Courts below differed 
The trial Court held that the claim for 
refund of consideration money is barred 
by limitation. According to him the 
cause of action for recovery of this 
amount arose on 28-10-53 when the in- 
fructuous sale-deed in favour of plaintiffs 
was executed and registered, and the 
present suit having been filed on 26th 


November, I960, that is to say seven 
years after the date of execution of the 
sale-deed, is barred by limitation. 

G. The lower appellate Court held to 
the contrary that the suit was not barred 
by limitation. He. therefore, has decreed 
the suit for refund of the consideration 
money of Rs. 200/- from defendants 2 to 
4 upon a finding that defendants 2 to 4 
have benefited by the consideration 
money received by late Durga Charan 
Das whose heirs they are. Therefore, 
he made defendants 2 to 4 personally 
liable for the money. 

7. Two points have been urged by 
learned counsel for the appellants. First 
is that either Article 62 or Article 116 of 
the limitation Act. 1908 would govern 
this suit and not Article 97 which has 
been applied by the lower appellate 
Court. The suit is accordingly, barred by 
limitation. The second point Is that even 
if the suit is not barred by limitation, 
the lower appellate Court was in error 
in imposing a personal liability on defen- 
dants 2 to 4 in regard to refund of con- 
sideration money. It is argued that they 
should have been made liable to pay out 
of the assets, if any, which they inherited 
from the late Durga Charan Das. 

8. With regard to the first point, it 
must be noticed at the outset that the 
law applicable is the Limitation Act, 
1908. and not the Limitation Act of 1963 
(Act XXXVI of 1963). A few facts found 
have to be kept In the background of the 
mind before launching into discussion as 
to the proper Article of the Limitation 
Act which would govern this suit. 

9. It is no longer In dispute that the 
plaintiff’s sale-deed was a mere paper- 
transaction conveying no title. The lower 
appellate Court also found that the 
plaintiff paid Rs. 200/- to Durga Charan 
towards the consideration of his sale-deed 
dated 26-10-53 and that the plaintiffs 
never obtained possession of the proper- 
ties in pursuance of their sale-deed. 
Durga Charan never mls-spent the money 
for immoral purposes and defendants 2 
and 4 were benefited by the same. The 
lower appellate Court has applied Arti- 
cle 97. This Article nms as follows: 
‘Tot money paid upon Three years The date oj 

an rxisting considers- failure.” 

Won which afterwards 

falls. 

This Article, applies where the suit Is 
for recovery of money paid upon an 
existing consideration which afterwards 
fails, and the rime begins to run from 
the date of such subsequent failure. The 
applicability of this Article would depend 
upon whether the consideration failed at 
once or failed subsequently to the pay- 
ment of the sum. In the particular case, 
the p la i n t iff s never got possession of the 
property and the vendor had also no 
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title to pass, he having already executed 
a sale-deed to defendant-1 before he sold 
to the plaintiffs. The plaintiff in para 10 
of his plaint has set out the date of 
cause of action as 2-10-60 when defen- 
dant-1 threatened to dispossess him. But 
according to the facts found this is not 
true. As already stated above, the find- 
ing is that Durga Charan had no subsist- 
ing interest in the suit properties to con- 
vey and that the plaintiffs were never 
able to obtain either title or possession, 
from the very inception. In that context 
the consideration obviously failed at once 
and its failure was not postponed to any 
later date. In the circumstances, I am 
of opinion that Article 97 would not save 
the suit from the bar of limitation. 

10. The Privy Council in the case of 

Hanuman Kamat v. Hanuman Mandur, 
(1891) 18 Ind App 158 (PC), has given 

the same interpretation as indicated above 
by me to Article 97. They have said, 
while considering Article 97 of the Limi- 
tation Act, 1908, as follows: 

"If there never was any consideration, 
then the price paid by the appellant was 
money had and received to his account 
by Dowlut Mandar. But their Lord- 
ships are inclined to think that the sale 
was not necessarily void, but was only 
voidable if objection were taken to it by 
the other members of the joint family. 
If so, the consideration did not fail at 
once, but only from the time when the 
appellant endeavoured to obtain posses- 
sion of the property and being opposed, 
found himself unabie to obtain posses- 
sion”. 

11. In the present case the sale 

transaction of tbe plaintiffs was void ab 
initio, and tbe plaintiffs never obtained 
possession of the suit-property. There- 
fore, consideration failed at once and 
Article 97 is wholly inapplicable. The 
learned lower appellate Court was of 
opinion that if Article 97 did not apply, 
then it may be either Article 115 or Arti- 
cle 116. These articles, in terms, do not 
apply, because in the instant case, price 
paid by tbe plaintiff, when there never 
was any consideration was money had 
and received to his account by Durga 
cbaran; and in view of the aforesaid dis- 
cussion the lower appellate Court was 
wrong in applying Article 97, and hold- 
ing that the suit was in time. No other 
Article has been shown to specifically 
apply to the present suit The choice, 
therefore, ranges between Articles 62, 
315, 116 or the residual Article 120. 

Whichever Article of these is applied, the 
present suit having been filed beyond six 
years from the date when plaintiffs paid 
the price to Durga Charan which is the 
date when plaintiffs’ right to sue accrued, 
is clearly barred. 
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12. The plaintiff has categorically 
stated that the consideration money was 
paid on the date of registration, that is, 
28-10-53. Therefore, tbe right to recover 
the same arose from that date, and the 
suit having been filed on 26-11-60 is 
obviously barred. 

13. In view of this decision on the 
question of limitation, the other point 
does not arise for consideration. Never- 
theless, I would like to record that I 
agree with the contention of learned 
counsel for the appellants that defendants 
2 to 4 cannot be personally liable for this 
amount of Rs. 200/-, but will only be 
liable to pay the same out of the assets 
inherited by them from Durga Charan. 

In the result, therefore, tbe appeal 
succeeds, but since the respondents have 
not appeared to contest, there would be 
no order for costs of this Court. 

Appeal allowed. 


AIR 1970 ORISSA 91 (V 57 C 36) 

A MISRA AND S. ACHARYA, JJ. 

Jogendra Garabadu and others. Appel- 
lants v. Lingaraj Patra and others. Res- 
pondents. 

First Appeal No. 24 of 1964, D /- 24-6- 
1969, against order of Sub. J„ Bhubane- 
swar, D /- 29-11-1963. 

(A) Tort — Malicious prosecution — • 

Suit for damages — Prosecutor, who is 
— Determination — First information 
report for criminal case lodged by first 
defendant — Other defendants examined 
therein as prosecution witnesses — Their 
evidence however not accepted by crimi- 
nal Court — Such non-acceptance does 
not and cannot prove conspiracy between 
those defendants and the first defendant 
in initiating the prosecution — Hence 
those defendants are not prosecutors — 
Suit against them therefore, is not main- 
tainable — First defendant is the pro- 
secutor. (Para 7) 

(B) Limitation Act (1963), Article 74 — 

Suit for damages for malicious prosecu- 
tion — In criminal case protest peti- 
tion filed by complainant against drop- 
ping of proceedings against accused — 
Protest petition cannot be treated as 
continuation of the proceedings — 
Proceedings terminated on the day 
when they were dropped — Limi- 
tation will necessarily commence 
from that date of termination — (Tort — 
Malicious prosecution — Suit for damag- 
es — - Limitation — Computation) — (Cri- 
minal P. C. (1898), Section 204 — Issue 
of process — Commencement and termi- 
nation of proceedings). (Para 9) 

(C) Tort — Malicious prosecution — 
Suit for damages — Essentials — Onus 

GM/ GM/D 103/ 69/JRM/D 
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and presumption — "Acquittal on 
merits” — Meaning — Civil Court ^ must 
hear evidence of hoth parties to decide 
whether prosecution was without reason* 
able and probable cause and malicious 
Criminal Court judgment is eondusive 
only as to acquittal of plaintiff — (Cvi* 
donee Act (1872). Sections 101 to 104, 
114 and 43) — (Criminal P. C. (1898), 
Section 238 (1) — "He shall record an 
order of acquittal") — (Words and 
Phrases — “Acquittal on merits”). 


To succeed in a suit for damages for 
malicious prosecution, it is incumbent on 
the plaintiff to prove that he was prose- 
cuted by the defendant; that the prosecu- 
tion terminated in his favour; that there 
Was absence of reasonable and probable 
cause for initiating the prosecution and 
that the prosecution was malicious. 

(para 6] 

Though normally the onus of proving 
the absence of reasonable and probable 
cause rests on the plaintiff it is subject to 
an exception that where the accusation 
against the plaintiff Was in respect of on 
offence which the defendant claimed to 
have seen him commit and the trial had 
ended in acquittal on merits the presump- 
tion will be not only that the plaintiff 
was innocent but also that there was no 
reasonable and probable cause for the 
accusation. Then it is for the defendant 
to prove affirmatively the presence ot 
such cause. 

(Paras 14 and 24) 
In every suit for malicious prosecution 
the civil Court must hear the evidence 
on both the sides and decide for itself 
independently whether the prosecution 
was without reasonable and probable 
cause and malicious. The judgment of the 
criminal court is evidence and conclusive 
at that to show the acquittal of the 
plaintiff as a fact in issue. No doubt that 
judgment is admissible to show certain 
facts and circumstances such as names of 
witnesses examined, documents exhibited 
or that the acquittal was on technical 
grounds without going into evidence or 
merits. But the reasonings and conclu- 
sions in that judgment cannot be gone 
into to determine whether the acquittal 
resulted from the weakness or insufficien- 
cy of the prosecution evidence. 
"Acquittal on merits” must mean acquit- 
tal after trial on a consideration of the 
evidence as distinguished from acquittals 
due to certain defects such a3 want of 
sanction, acquittals on weakness of pro- 
secution evidence, on benefit of doubt or 
on insufficiency of evidence. AIR 1958 
Pat 329 and (1881) 8 QBD 167 and AIR 
1938 Pat 529. Followed by S. A. No. 490 
of 1950. D/. 11-1-1955 (Pat) and AIR 1960 
Orissa 29 and (1963) 29 Cut LT 357 and 
AIR 1968 Andh Pra 61 and AIR 1969 Pat 
102. Folk; AIR 1962 Fat 478. Dissenting 


from AIR 1938 Pat 529 and following 
(1883) 11 QBD 440. ExpL (Para 17) 

(D) Tort — Malicious prosecution 
Malice — Meaning — Proof Malice 
cannot be proved by direct evidence. 


Malice means the presence of improper 
and wrongful motive, that is. an intent 
to use the legal process for some other 
than its legally appointed purpose. 
Malice is an element that can be esta- 
blished by inference from circumstances 
and cannot be proved by direct evidence. 
Thus when the relationship of the defen- 
dant with plaintiffs, members of an asso- 
ciation, was not cordial and on finding 
some of those members responsible for 
committing certain offences relating to 
his properties, the defendant implicated 
the other members also who were not 
even present at the scene of occurrence. 
It is not unlikely that he had availed of 
the opportunity to implicate those other 
members. In the circumstances it is 
Indicative of improper and wrongful 
motive and the necessary inference is 
that the accusation against those mem- 
bers was malicious. (Para 25) 


Cases Referred: Chronological Paras 

(1969) AIR 1969 Pat 102 (V 56) - 
1968 BIJR 441, Satdeo Prasad 
v. Ram Narayan 13 

(1968) AIR 1968 Andh Pra 61 
(V 55) « (1967) 1 Andh \VR 64. 
Bubbarayudu v. Verikatanara- 
sayya 12 

(1963) 29 Cut LT 257, Gangadhar 
Mohantl v. Priyanath Das 12 

(1962) AIR 1962 Pat 478 (V 49) « 

ILR 41 Pat 369, Ucho Singh v. * 
Nageshwar Prasad Singh 11, 12, 14 
(1960) AIR 1960 Orissa 29 (V 47) — 

25 Cut LT 366. G. C. Mohapatra 
v. Upendra PadhI 12, 16 

(1958) AIR 1958 Pat 329 (V 45} - 
ILR 36 Pat 786, Nagendra Kumar 
v. Etwari Sahu 13 

(1955) S. A. No. 490 of 1950. D /- 
11-1-1955 (Pat), Niku Tarinf 
v. Kapai Beero 12 

(1948) AIR 1948 pat 167 (V 35), 
Darsan Pande v. Ghagu Pande 12 
(1938) AIR 1938 Pat 529 (V 25) - 
19 Pat LT 889. Taharat Karim v. 

Malik Abdul Khafiq 10. 11, 12, 13, U 
(1883) 11 QBD 440. Abrath v. 

North Eastern Rly. Co. 12 

(1881) 8 QB 167 => 5L LIQB 268, 

Hicks v. Faulkner 22 

B. Mohapatra and S. C, Ghosh, for 
Appellants; L. K. Dasgupta, G. N. Sen- 
gupta and B. B. Ray. for Respondents. 

# A. MtSRA, Ju The unsuccessful plain- 
tiffs are the appellants. Originally, the 
suit was instituted by 12 plaintiffs, but as 
plaintiff no. 5 died during the pendency 
of the suit, his name was expunged and 
the remaining 11 plaintiffs continued the 
suit. 
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2. Plaintiffs’ case, in brief, is as fol- 
lows: They are all members of the Brah- 
min Nijjog whose office is situate on 
plot no. 738 adjoining a tea stall owned 
by defendant no. 1 on plot no. 737. 
Defendant no. 1 had cherished a grudge 
against them on their refusal to 
allow him some further space to expand 
his tea stall. During the night preced- 
ing 31-10-58, the roof of defendant no. l’s 
tea stall was burnt. On the morning of 
31-10-1958 out of the grudge which he 
cherished against the plaintiffs, defendant 
no. 1 conspired with defendants nos, 2 to 
4 and lodged a F. I. E. making false ac- 
cusations against the members of the 
Brahmin Nijjog including the plaintiffs 
of having committed certain offences in 
relation to him and his property while 
he was rearranging his articles in the 
shop. 

As a result, some of the plaintiffs were 
arrested on 31-10-58, remained in custody 
till release on bail and others surrender- 
ed in court and got enlarged on bail. 
Ultimately, police submitted charge-sheet 
against the original plaintiffs nos. 1 to 
10 for offences u/ss 147, 452 and 149 

I. P. C. After protracted trial, plaintiffs 
were acquitted on merits. Alleging that 
the prosecution was started without any 
reasonable and probable cause and out of 
malicious motives, plaintiffs claim that 
they are entitled to damages for malici- 
ous prosecution from the defendants. So 
far as the quantum is concerned, each of 
the plaintiffs claimed Es. 1,000/- for loss 
of reputation and mental agony; Es. 75/- 
each towards loss sustained by them in 
not being able to attend to their normal 
avocations; Es. 1,800/- incurred as 
lawyer’s fee in defending themselves in 
the criminal Court; Es. 240/- as the 
amount paid to the Advocate’s clerk, 
besides an amount of Es. 60/— alleged to 
have been spent in performing religious 
propitiation ceremonies for those _ who 
were released from custody on bail 

3. Defendants deny the allegation of 
conspiracy to prosecute the plaintiffs and 
state that the allegations made in the 
F. L E. are not false; that the same were 
not made without reasonable and proba- 
ble cause; that the police were the real 
prosecutors and that the report was not 
lodged out of any malicious motives but 
with the object of vindicating their legal 
rights. According to them, defendant 
no 1 purchased 0.44 1/2 acre on the 
southern side of plot' no. 737 from the 
Common Manager of the Bhingarpur De- 
bottar estate with the permission of the 
District Judge on 9-8-56. Having come to 
know of this, plaintiff No. 11 obtained a 
document on behalf of the Brahmin Nijjog 
for a portion of the very same plot from 
some members of the Choudhury family 
who had no power of disposal but could 


not get possession of the same. Therefore, 
they wanted to forcibly dispossess defen- 
dant No. 1 and take possession of 
tiie land. On the date of occur- 
rence, while defendant No. 1 was 
rearranging his tea stall, members 
P.f the Brahmin Nijjog including plain- 
tiffs formed, themselves into an unlawful 
assembly with the common object of 
forcibly dispossessing defendant no. 1 
from the tea stall, entered into it and 
tried to demolish the wall separating the 
tea stall and the nijjog office. When de- 
fendant no. 1 protested, he was pushed 
aside and his furniture and articles 
thrown away. 

In response to the alarm raised by him, 
police arrived there, seized crowbar and 
pickaxes, prevented further damage to 
the wall and other properties of defen- 
dant no. 1. Defendant no. 1 thereupon 
went to the.P. S., lodged the F. I. E. on 
the basis of which police took up inves- 
tigation and ultimately charge-sheeted 
some of the plaintiffs. The quantum of 
damage claimed is disputed and the high 
status and respectability claimed by the 
plaintiffs is denied. 

4. On a consideration of the evidence 
and circumstances, the trial court dismiss- 
ed the suit on the following findings; (1) 
Defendant no. 1 is the real prosecutor 
and the alleged conspiracy with defen- 
dants nos. 2 to 4 not being proved, the 
suit against defendants nos. 2 to 4 is not 
maintainable; (2) the prosecution termi- 
nated in favour of the plaintiffs; (3) ir- 
respective of the merits, the claim by 
plaintiffs nos. 11 and 12 is clearly barr- 
ed by limitation; (4) the prosecution was 
not false and it was not without reason- 
able and probable cause; and (5) the pro- 
secution was not malicious. 

5. The trial court also assessed the 
quantum of damages in case all or any 
of them are found entitled to a decree as 
follows: An amount of Es. 200/- each as 
solatium for loss of reputation and men- 
tal agony, so far as plaintiffs nos. 1, 2 
and 4 are concerned; Es. 150/- each, so 
far as plaintiffs nos. 3. 6 and 8 to 10 are 
concerned; a consolidated amount of 
Es. 750/- towards lawyer’s fee of all the 
plaintiffs and Es. 50/- each for loss of 
occupation, so far as plaintiffs nos. 1 to 
4, 6 and 8 to 10 are concerned. It found 
that plaintiffs are not entitled to the rest 
of the items of claim laid by them. 

6. There is no dispute that to succeed 
in a suit for damages for malicious pro- 
secution, it is incumbent on the plaintiff 
to prove (1) that he was prosecuted by 
the defendant; (2) that the prosecution 
complained of terminated in his favour 
if it is capable of so terminating; (3) that 
there was absence of reasonable and pro- 
bable cause for initiating the prosecution 
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against the plaintiff and (4) that the pro- 
secution was malicious. 

7. Regarding the first element, th? 
trial court has found and it is not disput- 
ed before us that plaintiffs were prosecut- 
ed by defendant no. 1. It is. however, 
contended by learned counsel for appel- 
lants that though the F. I. R. against the 
plaintiffs was lodged by defendant no. 1. 
the other defendants also should be 
treated as prosecutors as they conspired 
with him to initiate the prosecution on 
false accusations, joined hands with him 
at all stages of the proceeding and gave 
false and penured evidence. This conten- 
tion has been negatived by the trial 
court, and in our opinion, rightly so. 

There is no evidence direct or other- 
wise to prove any conspiracy between 
the defendants in lodging the F. L R. AU 
ihsf hzs baea ssid against defendant# 
nos. 2 to 4 is that they deposed in sup- 
port of the prosecution case and their 
evidence was not accepted The mere 
.fact that the evidence of defendants nos. 2 
to 4 examined as P. Ws. In the criminal 
case was not accepted by the criminal 
court does not and cannot prove a cons- 
piracy between them and defendant no. 1 
in initiating the prosecution. Therefore, 
we agree with the trial court’s finding 
I that defendants nos. 2 to 4 cannot be 
said to be the prosecutors, and as such, 
the action for damages for malicious pro- 
secution against them is not maintain- 
•able. 

8. Before dealing with the main con- 
tentions urged before us by the respec- 
tive parties, it will be convenient to dis- 
pose of the claim of appellants nos. 6. 10 
and 11 who were plaintiffs nos. 7. 11 and 
12 in the trial court. As already stated, 
plaintiff no. 5 having died during the 
pendency of the suit, his name was 
expunged. Learned counsel for appel- 
lants contends that though plaintiff no. 7 
did not examine himself in the suit, the 
evidence adduced on the side of plain- 
tiffs being on behalf of all of them, the 
court below erred in holding that plain- 
tiff no. 7 cannot be entitled to any 
damages even if otherwise such a claim 
Is found to be maintainable. It is not 
necessary for us to consider the merits of 
this contention, fn view of the concession 
made before the trial Court In Para- 
graph 18 of the trial Court Judgment It 
has been observed; 

'Tt Is fairly conceded by the teamed 
counsel for the plaintiffs that the claim 
for personal damages made on account of 
plaintiffs Nos, 5 and 7 cannot be allow- 
ed. So the damages claimed on account 
of their personal inconvenience and loss 
of reputation has to be disallowed.” 

Learned counsel for appellants does not 
say that such a concession was not made 
In the trial Court Therefore, irrespec- 
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five of the merits of the present conten- 
tion. so far as appellant No. 6 (plaintiff 
bo. 71 is concerned, his claim in this ap- 
peal cannot be sustained. 

9. As regards appellants nos. JO and 

11 who figured as plaintiffs nos. 11 and 

12 in the trial court, it is admitted case 
that though their names found place in 
the F, L R. (Ex. 4). they were omitted 
from the chargesheet and were not 
actually put on trial Learned counsellor 
appellants contends that though they 
^vere not actually put on trial and the 
Proceeding was dropped against them at 
the time of filing the chargesheet, they 
had to suffer humiliation and other in- 
convenience during police investigation, 
because defendant no. I had levelled ac- 
cusations against them in Ext 4 which 
led to the investigation. Further, it is 
Contended that as a protest petition had 
been filed by defendant no. 1 against 
dropping of the proceeding against these 
two appellants and the said petition 
Remained undisposed of, the bar of limita- 
tion will not stand in their way. 

In our opinion, this contention is not 
Acceptable. On the day, on the report of 
the police the proceeding was dropped 
Against these two appellants, while cogni- 
sance was taken against others, the pro- 
ceeding, so far as these two appellants 
Are concerned, terminated The period of 
limitation necessarily will commence 
from the date of such termination. The 
brotest petition, if any. filed by defen- 
dant No. 1 cannot be treated as a continu- 
ation of the proceeding. Therefore, we 
agree with the Court below that so far 
as appellants Nos. 10 and tl are concern- 
ed. irrespective of other considerations 
the claim is barred by limitation. 

10. The only other question that 
remains for consideration is the claim of 
appellants Nos. 1 to 5 who were plaintiffs 
Nos. 1 to 4 and 6 and appellants Nos. 7 
and 0 who figured as plaintiffs Nos. 8 
and 10. Out of the four elements which 
are required to be proved to successfully 
maintain a claim for malicious prosecu- 
tion, as already stated, the first two, be. 
defendant no. 1 being the prosecutor and 
the proceeding terminating in favour of 
the above appellants are proved and not 
seriously disputed. It now remains to be 
seen how far the other two elements. Le. 
absence of reasonable and probable cause 
and the prosecution being malicious axe 
established in this case. The findings of 
the trial court on both these questions 
are against the plaintiffs. 

Mr. B. Mohapatra, learned counsel for 
appellants, challenges the correctness of 
the findings of the trial court on the 
above two points, mainly on the follow- 
ing grounds; (1) though the trial ^ court 
has correctly stated the proposition of 
law relying on the decision of the Patna 



and the consistent view taken by this 
Court in a series of decisions on the 
question of onus regarding absence of 
reasonable and probable cause, it has 
erred in application of the principle of 
law while discussing and assessing the 
evidence; (2) irrespective of the question 
of onus, the trial court has failed to pro- 
perly appreciate the evidence and erred 
in its finding that the prosecution was 
not without reasonable and probable cause 
and that it was not actuated by malice 
and (3) even if on the evidence it is 
found that there was reasonable and 
probable cause in initiating the prosecu- 
tion, the trial court should have further 
considered whether such reasonable and 
probable cause existed in implicating all 
the plaintiffs and if it found that there 
was no such justification for implicating 
some of the plaintiffs, at least it should 
have partially decreed, so far as their 
claims are concerned, instead of dismiss- 
ing the siut in toto. 

11. Mr. Dasgupta. learned counsel ap- 
pearing for respondents, on the other 
hand, contends that in an action for mali- 
cious prosecution, the onus to prove ab- 
sence of reasonable and probable cause 
invariably rests on the plaintiffs. It is 
argued that the Patna case reported in 
AIR 1938 Pat 529 puts the proposition 
rather too broadly and such a proposi- 
tion does not find support from the autho- 
rities which it purports to follow. It is 
further contended by him that the deci- 
sions which have followed the view ex- 
pressed in AIR 1938 Pat. 529 are distin- 
guishable, inasmuch as, they are all cases 
where the prosecution has been catego- 
rically found to be falsa Lastly, it is 
urged by him that in view of the later 
Division Bench decision of the Patna 
High Court reported in AIR 1962 Pat. 478, 
the decision in AIR 1938 Pat. 529 is no 
longer good law and the decisions of our 
High Court which have followed it 
require reconsideration. 

12. As a broad proposition of law, 
there is no divergence of opinion that the 
onus to prove absence of reasonable and 
probable cause in an action for malicious 
prosecution normally rests on the plain- 
tiff. It was however, held in AIR 193B 
Pat 529 (Taharat Karim v. Abdul Khaliq) 
that once plaintiff establishes that defen- 
dant instituted the prosecution on the 
allegation that the offence was committ- 
ed in his presence and the trial results 
in an acquittal on the merits, the obliga- 
tion to establish absence of reasonable 
and probable cause is satisfied and the 
onus necessarily shifts to the defendant 
to prove affirmatively that he had rea- 
sonable and probable cause to institute 
the prosecution. This view has been con- 


sistently followed by this Court in a 
series of decisions. 

A Division Bench of this Court in the 
unreported decision in S. A. No. 490 of 
1950 (Pat) (Niku Tarim v. Kapai Beero) 
disposed of on 11-1-1955 agreeing with 
the decision reported in AIR 1938 Pat. 
529 observed as follows: 

’'With great respect, we entirely agree 
with the view of Mr. Justice Dhavle in 
the case in AJCR 1938 Pat 529. which was 
subsequently followed in AIR 1948 Pat 
167,. and hold that where the complaint 
against the plaintiff was in respect of an 
offence which defendant claimed in the 
criminal proceeding to have seen him 
committing, and the trial ends in an 
acquittal on the merits, there would be 
a presumption in favour of the plaintiff 
that there was no reasonable and proba- 
ble cause for the accusation.” 

This view has been reiterated by Mr. 
Justice Barman (as he then was) in the 
decision reported in (1959) 25 Cut L. T. 
266 = (AIR 1960 Orissa 29) (G. C. Moha- 
patra v. Upendra Padhi) and by Mr. Jus- 
tice G. K. Misra (as he then was) in the 
decision reported in (1963) 29 Cut L. T. 
357 (Gangadhar Mohanti v. Priyanath 
Das), though the later decision of the 
Patna High Court reported in AIR 1962 
Pat. 478 was cited and it was contended 
that by this later decision the proposi- 
tion laid down in AIR 1938 Pat 529 was 
no longer good law. The same view has 
been expressed by the High Court of 
Andhra Pradesh in the decision reported 
in AIR 1968 Andh Pra 61 (Subbarayudu 
v. Venkatanarassayya). Mr. Dasgupta 
contended that in the light of the later 
Division Bench decision N of the Patna 
High Court reported in AIR 1962 Pat 
478, the position requires reconsideration. 
The view taken in AIR 1938 Pat. 529 has 
been dissented from in the decision 
reported in AIR 1962 Pat. 478 mainly 
relying on certain observations of Bowen. 
L. J. at page 457 in the decision report- 
ed in (1883) 11 QBD 440. The observa- 
tions by Bowen. L. J. in the same deci- 
sion occurring at page 462 and other 
Division Bench decisions of the Patna 
High Court have not been noticed in the 
decision reported in AIR 1962 Pat 478. 
The following observation by Bowen. L. J. 
at page 462 in the decision reported in 
(1883) 11 QBD 440 to a certain ex- 
tent qualifies the broad proposition of 
law expressed at page 457 and followed 
in AIR 1962 Pat. 478. 

"Something has been said about inno- 
cence being proof, prima facie, of want 
of reasonable and probable cause. I do 
not think, it is. When mere innocence 
wears that aspect, it is because the fact 
of innocence involves with it other cir- 
cumstances which shew that there was 
the want of reasonable and probable 
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cause; as, for example, when the prose- 
secutor must know whether the story 
which he is telling against the man whom 
he is prosecuting, is false or true. In 
such a case. If the accused is innocent, 
it follows that the prosecutor must be 
telling a falsehood, and there must be 
want of reasonable and probable cause. 
Or if the circumstances proved are such 
that the prosecutor must know whether 
the accused is guilty or innocent, if hs 
exerdses reasonable care, it is only an 
identical proposition to infer that if the 
accused is innocent there must have been 
a want of reasonable and proper care. 
Except in cases of that kind, it never Is 
true that mere Innocence is proof of 
reasonable and probable cause. It must 
be innocence accompanied by such cir- 
cumstances as raise the presumption that 
there was a want of reasonable and pro- 
bable cause.” 

13. The question also came up before 
another Division Bench of the Patna High 
Court in the decision reported in AIR 
1958 Pat 329. Nagendra Kumar v. Etwari 
Sahu. There, ft was observed: 

"The principles which can be extract- 
ed from the just mentioned cases cited 
by the Bar may be stated thus: 

(1) if a man acts on his own knowledge, 
and if he gives information of the com- 
mission of an offence committed in his 
presence, and. therefore, the accusation 
against the plaintiff is In respect of an 
offence which defendant claims to have 
seen him committing, and the trial com- 
menced, on acquittal on merits the pre- 
sumption will be not only that the plain- 
tiff wa3 innocent but also there was no 
reasonable and -probable cause. 

X X X X X X 

(2) Where therefore, the charge is of 
such a nature as must be true or false 
to the knowledge of the defendant, then 
no question of reasonable and probable 
cause can arise. Falsity of the evidence 
by the prosecutor himself would go to 
show want of reasonable and probable 
cause and further go to show malice on 
the part of the prosecutor.” 

In the latest decision of the Patna High 
Court reported in AIR 1969 Pat 102 
(Satdeo Prasad v. Ram Narayan) the 
view expressed in AIR 1938 Pat 529, has 
been reaffirmed and it is observed: 

"where therefore the accusation against 
the plaintiff was in respect of an offence 
which the defendant claimed to have 
seen him commit and the trial ends in 
acquittal cn merits as is the case here, 
the presumption will be not only that 
the plaintiff was innocent but also that 
there was no reasonable and probable 
cause for the accusation.” 

In, -the body of this decision. It has been 
mentioned that the case reported in AIR 
1058 Pat 329 was taken in appeal and 


was upheld by the Supreme Court Thus, 
there is overwhelming authority reiterat- 
ing the principles enunciated in AIR 1938 
Pat 529. 

14. Even In the decision reported in 
AIR 1962 Pat. 478, while purporting to 
dissent from the view expressed in AIR 
1938 Pat 529 regarding the burden of 
proof, to prove absence of reasonable and 
probable cause in cases where the defen- 
dant purported to be an eye-witness to 
the alleged crime, it has been recognised 
that the fact that defendant purported to 
be an eye witness to the occurrence fs 
a factual circumstance which should be 
taken into account in deciding whether 
plaintiff has discharged the burden of 
proof relating to the absence of reason- 
able and probable cause. 

Thus, though as a broad proposition It 
Is well settled that in an action for mali- 
cious prosecution the onus to prove ab- 
sence of reasonable and probable cause 
rests on the plaintiff, it is subject to an 
exception and is qualified to this extent 
that in cases where the accusation against 
the plaintiff purports to be in respect of 
an offence which the defendant claimed 
to have seen him commit and the trial 
ends in an acquittal on the merits, the 
presumption will be not only that plain- 
tiff was innocent, but also there was no 
reasonable and probable cause for the 
accusation. With great respect we agree 
with this view in spite of the observa- 
tions made in the Division Bench deci- 
sion reported in AIR 1962 Pat. 478. 

15. The next contention of learned 
counsel for respondents is that even if 
the aforementioned view is accepted, to 
attract the presumption in favour of the 
plaintiffs, two conditions are necessary. 
They are: (1) the accusations must have 
been made against the plaintiffs in res- 
pect of offences which defendant claimed 
to have seen them commit and (2) the 
trial must have ended in an acquittal on 
merits. According to him, in the pre- 
sent case, the acquittal being by way of 
giving benefit of doubt to the plaintiffs, 
the aforesaid presumption of absence of 
reasonable and probable cause cannot 
arise in their favour. Mr. Mohapatra, 
learned counsel for appellants, on the 
other hand, contends that the acquittal in 
this case was not by giving benefit of 
doubt, but on a consideration of the 
merits of the evidence. 

16. What the words "acquittal on 
merits” precisely connote have not been 
dealt with in any of the decisions. Refer- 
ence was made to a decision of our High 
Court reported in (1959) 25 Cut LT 366 

(AIR I960 Orissa 29) where a distinc- 
tion has been made between "acquittal 
on grounds of extreme weakness of the 
prosecution evidence" and "acquittal by 
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appearing for the opposite party submitted 
that the companies ru nnin g railways are 
public utility concerns and as such if a 
particular company r unnin g a non-Gov- 
erament Eailway does not make reason- 
able profit, the Government have to 
subsidise that company. Keeping that 
fact in view, the Central Govern- 
ment took into consideration the over- 
all financial position of a company 
including its reserves in fixing the 
rates of freight and fare. Keferring 
to the chart (Annexure C), learned 
counsel submitted that the financial posi- 
tion of all the other light railways ex- 
cepting the petitioner company was un- 
satisfactory since the year 1960-61. Three 
of the railways, namely. Futwah-Islam- 
pur, Burwwan-Katwa and Bankura-Damo- 
dar Kiver light Eailways had to be sub- 
sided by the Government from different 
dates on account of their deteriorating 
financial position. The management of 
one of the Eailways, namely, Ahmad- 
pur-Katwa, was actually taken by the 
Government with effect from the 1st of 
July, 1967. The chart (annexure C) 
shows that the petitioner company earn- 
ed a net profit of Ks. 16 lakhs and odd 
in the year 1960-61 and declared a divi- 
dend of 20%. Es. 59 lakhs and odd was 
its reserves and surplus. In the year 
1961-62 it earned a net profit of Es. 11 
lakhs and odd and declared 15% divi- 
dend. Its reserves and surplus were 
Ks. 57 lakhs and odd. In the year 1962- 
63 it earned a net profit of Ks. 9 lakhs 
and odd and it declared a dividend of 
10%. Its reserves and surplus were 
Ks. 67 lakhs and odd. 

In the year 1963-64 it earned a net pro- 
fit ofKs. 7 lakhs and odd and it declar- 
ed a dividend of 10%. Its reserves and 
surplus were Es. 73 lakhs and odd. In 
the year 1964-65 it earned a net profit 
of Ks. 7 lakhs and odd and declared 10% 
dividend. Its reserves and surplus were 
Es. 78 lakhs and odd. In the year 1965- 
66 it earned a net profit of Es. 4 lakhs 
and odd and declared a dividend of 10% 
and its reserves and surplus were 
Eupees 82 lakhs and odd. In the 
year 1966-67 it earned a net profit 
of Es. 3 lakhs and declared a dividend of 
8%. Its reserves and surplus were 
Ks. 74 lakhs and odd. Annexure 'C’ fur- 
ther shows that in the year 1960-61 the 
paid-up capital of the petitioner company 
was Es. 30 lakhs and odd and its total 
capital outlay was Es. 90 lakhs and odd. 
In the year 1966-67 its paid-up capital 
was Es. 50 lakhs and odd and its total 
capital outlay was Es. 104 lakhs and odd. 
On the above figures shown in the chart, 
it was submitted by learned counsel that 
the over-all financial position of the peti- 
tioner company remained sound through- 
out and keeping that fact - in view, the 
1970 Pat./9 V G— 38 


Central Government did not allow the 
petitioner company same rates of freight 
and fare as were allowed to the other 
non-Government Eailways. Mr. Lai Nara- 
yan Sinha submitted that except the net 
profit which has been earned by the peti- 
tioner company, all the other factors 
which have been taken into considera- 
tion by the Central Government in fix- 
ing the rates of freight and fare are ir- 
relevant. According to learned counsel, 
even while calculating the net profit of 
the petitioner company, the railway 
Board have committed errors in not 
deducting the amount of money which 
was paid as Managing Directors’ remune- 
ration and the Director’s commission. 

39. As I have already stated, "reason- 
ableness”, "interest of the public” and 
"avoidance of discrimination” are the 
basic legislative policy behind the enact- 
ment as contained in Chapter V of the 
Act. I may state here that the 'general 
public interest’ has been considered to be 
a valid ground for fixing the different 
rates both in England and America Vide 
Halsbury’s Laws of England Volume 27, 
paragraph 514, (Second Edition) and sec- 
tion 287 of Corpus Juris Secundum, 
Volume 13. Keeping in view the basic 
legislative policy of the Act in the mat- 
ter of fixation of rates of freight and 
fare, I am of the view that the net profit 
earned by a particular company running 
a private railway is a relevant and im- 
portant factor and fixation of rates of 
freight and fare on that basis cannot be 
said to be unreasonable or against the 
interest of the public. I. however, find 
it difficult to hold that the reserves ac- 
cumulated by a company have any rele- 
vancy in the matter of fixation of rates 
of freight and fare. The 'reserves’ re- 
present the past profit of a company and 
as such it is unreasonable to take into 
consideration the reserves which a com- 
pany has accumulated. As it has been 
admitted by the opposite party in the 
counter-affidavit that the over-all finan- 
cial position of the petitioner company 
including its reserves has been taken in- 
to consideration in the matter of fixa- 
tion of rates of freight and fare, it can- 
not but be held that the Central Govern- 
ment have taken into consideration 
the irrelevant matter, namely, the reser- 
ves of the company, along with the rele- 
vant matter, namely, the net pi ofit_ earn- 
ed by the petitioner company. It is not 
very clear from the counter-affidavit 
whether the other factors which are 
mentioned in the chart (annexure C), 
namely, paid-up capital and total capi- 
tal outlay, have also been taken into con- 
sideration by the Central Government. If, 
in fact, those factors have been taken 
into consideration, in my opinion, they 
are irrelevant. 
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As the declaration ol dividend has a 
direct bearing on the actual net profit 
earned by a company it cannot be said 
that it is an irrelevant matter. I am not 
expressing any opinion on the question 
whether the Central Government were 
justified or not in not deducting the 
amount of money which was paid as 
Managing Directors’ remuneration and 
the Director’s commission, which is com- 
paratively a negligible factor, while cal- 
culating the net profit of the petitioner 
company. In my considered opinion, 
however, the facts disclosed in the 
counter-affidavit establish that the Cen- 
tral Government have taken into consi- 
deration some irrelevant factors, specially 
the reserves of the company, in fixing 
the rates of freight and fare applicable 
to the petitioner company. An attempt 
was made by learned counsel appearing 
for the petitioner Company to show that 
even the figures shown as reserves in the 
chart (Aimexure C) are not correct. It 
is not necessary to go into that question 
as I am of the view that the reserves 
of a company ought not to have been 
taken into consideration by the Central 
Government in fixing the rates of freight 
and fare of the petitioner company. 

40. The next question which falls for 
consideration is whether the order of the 
Central Government as contained in An- 
nexure 13. which is under challenge, 
should be struck down as invalid on the 

S iund that the Central Government 
ve taken into consideration certain ir- 
relevant matters in passing that order. 
Learned counsel appearing for the op- 
posite party submitted that if a quasi- 
judicial order is based on several grounds 
and if some of the grounds are irrelevant, 
the order can be sustained on the basis 
of the relevant grounds. In support of 
his contention he relied on the decision 
of the Supreme Court in Civil Appeal 
No. 2340 of 1966 (SC) State of Maharash- 
tra v. Babulal Kriparam Takkamore, 
decided on the 2nd February, 1967. In 
that case it was observed as follows: 

. -An administrative or quasi-judi- 
cial order based on several grounds, all 
taken together, cannot be sustained if it 
be found that some of the grounds are 
non-existent or irrelevant, and there Is 
nothing to show that the authority 
would have passed the order on the basis 
of the other relevant and existing 
grounds. On the other hand, an order 
based on several grounds some of which 
are found to be non-existent or irrele- 
vant, can be sustained if the court is 
satisfied that the authority would have 
passed the order on the basis of the other 
relevant and existing grounds, and the 
exclusion of the irrelevant or non-exist- 
ent grounds would not have affected the 
ultimate opinion or decision". 
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In the instant case I am of the opinion 
that it is difficult for the court to come 
to the conclusion that the Central Gov- 
ernment would have passed the same 
order if they would have excluded out 
of consideration the irrelevant matters, 
specially the reserves accumulated by the 
petitioner company, and would have fix- 
ed the same rates of freight and fare as 
they have fixed by the impugned order 
(arnexure 13). I am, therefore, of the opin- 
ion that the first part of the observa- 
tion made in the case, referred to above, 
applies to the facts and circumstances of 
tiie instant case. As I have already 
stated, in the application the petitioner 
company has challenged the validity of 
the order (annexure 13). The petitioner 
company being not satisfied with the 
decision of the Railway Board as convey- 
ed in the latter (Annexure 13) sent 
another representation on the 11 th of 
May. 1968 (annexure 16). That represen- 
tation, as it appears from the counter- 
affidavit. was ultimately rejected by the 
Railway Board by their letter no. TCR / 
1078/66 DRL, dated the 23rd of July. 
1968 (annexure D). Annexure D is thus 
the final order of the Central Govern- 
ment by which the request of the peti- 
tioner company for enhancement in 
fares and freights has been rejected. The 
point which now falls for consideration 
is whether the impugned order (Annexure 
13) or the final order (annexure D) dated 
the 23rd of July, 1968, in which that 
part of Annexure 13 which is adverse to 
the petitioner company stands merged 
should be quashed. By the order as con- 
tained in Annexure 13 the petitioner com- 
pany has got at least some relict If 
that order is struck down as invalid, 
some complications may arise. In the 
circumstances, I am of the opinion that 
it will be proper to strike down the 
final order dated the 23rd July, 1968, 
passed by the Central Government as 
contained in Annexure D to the counter- 
affidavit, There can be no legal objec- 
tion to It as it is always open to the 
court to grant the appropriate relief on 
the facts pleaded. 

41. For the reasons stated above, this 
application is allowed and the order 
dated the 23rd of July, 1968, of the Gov- 
ernment of India, Ministry of Railways 
(Railway Board) Annexure D to the 
counter- affidavit ts quashed by a writ 
of certiorari. A writ of mandamus is 
further issued on the opposite party to 
reconsider the representation of the peti- 
tioner Company in the matter of enhance- 
ment of rates of freight and fare in ac- 
cordance with law after giving the peti- 
tioner company adequate opportunity to 
represent its case and to show that the 
facts and figures relied upon by the op- 
posite party are not correct If a prayer 
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for oral hearing is made by the petitioner 
Company, the authorities would not deny 
it._ In the circumstances of the case, 
this application is allowed with costs. 
Hearing fee Rs. 250/- only. 

42. SHAMBHU PRASAD SINGH, J.: 
I agree. 

Application allowed. 


AIR 1970 PATNA 1?1 (V 57 C 19) 

H. MAHAPATRA, J. 

Baleshwar Mandal and others, Appel- 
lants v. Uchit Lai Jha and others, Respon- 
dents. 

A. F. A. D. No. Ill of 1967, D/- 13-2-1969 
from order of Sub. J. Monghyr, D /- 
23-12-1966. 

Trusts' Act (1882), Section 90 — Ad- 
vantage gained by mortgagee — Usufruc- 
tuary mortgagee bound to pay part of rent 
to landlord — Property brought to sale 
for default in payment of rent — Mort- 
gagee purchasing it at the sale has to hold 
it for the benefit of the mortgagor — 
Fact that the property brought to sale 
was more than mortgage security, held, 
immaterial. AIR 1964 SC 1707 and AIR 
1960 Pat 423, Foil.; AIR 1961 Pat 439, 
held no good law, in view of AIR 1964 
SC 1707. (Para 5) 

Coses Referred: Chronological Paras 

(1964) AIR 1964 SC 1707 (V 51) = 

1964 BLJR 751, Basmati Devi v. 

Chamru Sao 4 

(1961) AIR 1961 Pat 439 (V 48) = 

Mt. Barti Kuer v. Brahmchari 

Singh 3 

(1960) AIR 1960 Pat 423 (V 47) =■ 

Subedar Rai v. Bachai Pandey 3 

Ramakant Verma and A. B. S. Sinha, 
for Appellants; Shivanandan Ray, Nawal 
Kishore Sinha and Md. Noor Akhtar, for 
Respondents. 

JUDGMENT: — The defendants second 
party in a suit for redemption of a usu- 
fructuary mortgage executed by plaintiff 
No. 1 in favour of the grandfather of 
defendant No. 1 are the appellants. The 
mortgage was executed on the 2nd 
February, 1933, with a condition that the 
mortgagee was liable to pay the rent to 
the landlord amounting to Rs. 13/- and 
odd a year. On account of default in 
payment of rent, the entire holding 
including the mortgaged security was 
brought to sale in execution of a rent 
decree and purchased by the father of 
defendants 1 and 2 in 1939. Thereafter, 
the auction purchaser sold the property 
to the father of defendant No. 5. The 
plaintiffs claimed that they were entitled 
to redeem that mortgage in spite of the 
auction purchase in the rent sale. The 
Courts below have relied upon the prm- 


ciple of equity in section 90 of the Trusts 
Act to decree the suit in favour of the 
plaintiffs. 

2. The defence on behalf of the defen- 
dants second party was that there was no 
liability on the mortgagee to pay the 
rent, and, therefore, the sale of the mort- 
gaged security and other properties for 
default of payment of rent cannot be 
attributed to any contributory default on 
the part of the mortgagee. The mort- 

-- gagee auction purchaser in the rent sale 
derived independent title and by pur- 
chasing the same from him the defen- 
dants second party also acquired a good 
title. 

3. The suit having been decreed by 
both the courts below, the transferees- 
defendants second party have come up in 
appeal. 

4. Two points were raised on behalf 
of the appellants. Learned Counsel urg- 
ed that in the present case, according to 
the findings, the liability to pay rent was 
on the mortgagee, not in full but in part, 
the other part of the rent being payable 
by the mortgagor. On account of the 
default committed by both, the rent sale 
took place. In a case where there is a 
joint default by the mortgagor and the 
mortgagee, the principles envisaged in 
Section 90 of the Trusts Act cannot be 
invoked against the mortgagee, and the 
equity of redemption will be deemed to 
have been extinguished by the purchase 
by the mortgagee of the mortgaged secu- 
rity in the rent sale. 

In support of this proposition, learned 
Counsel referred to the case of Mt. Barti 
Kuer v. Brahmchari Singh, AIR 1961 Pat 
439. This decision no doubt goes a long 
way to help the appellants. But, in the 
case of Basmati Devi v. Chamru Sao, 1964 
BLJR 751 = (AIR 1964 SC 1707), their 
Lordships of the Supreme Court have 
held otherwise. I may quote a portion 
from that Judgment: 

"The question for consideration is whe- 
ther in circumstances like the present 
where the decree and the sale in execu- 
tion of it are brought about by the 
default of both the mortgagor and the 
mortgagee, the mortgagee can be said to 
have taken advantage of his position by 
purchasing the property at the sale. The 
High Court appears to think that unless 
the sale was brought about by the default 
of the mortgagee alone the mortgagee 
cannot be said to have taken advantage of 
his position in making the purchases. 
What seems to have weighed with the 
learned Judges is that even if the mort- 
gagee had done his duty by paying the 
rent he was liable to pay, the sale would 
still have taken place as the mortgagor 
did not pay that portion of the rent which 
he was liable to pay. So, they thought 
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that the mortgagees, though they t ook 
advantage of the fact that the property 
had been brought to sale, could not be 
said to have taken advantage of their 
position as mortgagees. 

"With this view, we are unable to 
agree. In our opinion, the fact that the 
mortgagor had made a default, does not 
alter the position that the mortgagee had 
also defaulted in paying the rent he was 
liable to pay. By his default he has con- 
tributed to the position that a suit had 
to be brought for arrears of rent ana 
ultimately to the position that the pro* 
perty was put to sale in execution of 
the decree obtained in the suit This 
contribution to the bringing about of the 
sale was a direct result of his position as 
a mortgagee. When therefore, he pur- 
chased the property himself at the sale 
in execution of the rent decree he deafly 
gained an advantage by availing himself 
of his position, as a mortgagee. 

"This, in our opinion, is the position In 
law even if the mortgagee’s liability was 
to pay less than the major portion of 
the rent of the holdings”. 

In view of the above observations, 1 do 
not think that the appellants can take 
advantage of the decision in the case of 
AIR 1961 Pat 439. 

I may here refer to another decision 
of this Court in the case of Subedar Ral 
v. Bachai, Pandey, AIR 1960 Pat 423, 
where In circumstances similar to those 
in the instant case, the principle involv- 
ed in Section 90 of the Trusts Act was 
applied against the mortgagee. 

5. Learned Counsel referred to Exts. L’ 
and J, the sale proclamation In the rent 
execution case and the suit register in 
regard to that rent suit, and. he pointed 
out that the suit register indicates that 
the judgment debtors Included persons 
other than the mortgagor. It also 
appears, as he contended, that the pro- 
perty brought to sale wa3 more than the 
mortgaged security and the rent for 
which the rent suit was laid was more 
than the rent payable for the mortgaged 
security. No doubt the mortgaged secu- 
rity was involved in the rent execution 
case along with other properties. The 
sole purpose of referring to these two 
exhibits by learned Counsel was to con- 
tend that In a case where the rent sale 
in which the mortgagee is the auction- 
purchaser is for immovable property 
more than the mortgaged security. Sec- 
tion 90 of the Trusts Act should not be 
invoked If the equitable principle in- 
volved in that section can be attracted in 
a case where the mortgagee's liability to 
pay rent is only in part, the other part 
of the rent being payable by the mort- 
gagor. I do not see what justification 
there should be in holding otherwise for 
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the mere reason that the property 
brought about to be sold in rent execu- 
tion case was more than the mortgaged 
security. 

6. For the reasons given above, the 
view taken by the Courts below cannot 
be said to be wrong. This appeal is dis- 
missed with costs. 

Appeal dismissed. 


AIR 1970 PATNA 132 (V 57 C 20) 

N. L. UNTWALIA, J. 

Dudh Nath Singh, Petitioner v. Sarju 
Singh, Opposite Party. 

Criminal Revn. No. 325 of 1968. D/- 
23-1-1969, from order of Magistrate, 1st 
Class, Dhanbad, D/. 30-11-1967. 

Criminal P. C. (1838), Section 145 — • 
"Parties concerned in such dispute” — > 
Proceedings against servant of landowner 
— Servant not claiming to be in actual 
physical possession of disputed land — 
Omier residing opposite disputed land — 
Owner and not servant is party within 
the meaning of Section 145 — In the 
absence of owner, proceeding is had ond 
illegal — (1894) ILR 21 Cal 915, Follow- 
ed by (1898) ILR 25 Cal 423 and AIR 
1954 Assam 77, Foil.; Am 2353 Cal 297 
and AIR 1959 Cal 505, Exp!, and Diss. 
from; AIR 1952 Madh B 165, Disti; 
(1904) ILR 31 Cal 48 (FB). Expl. 

(Paras 2 and 5) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 Cal 505 (V 46) » 

1959 Cri LJ 970, Sukchand Roy 
v. Sefazuddin Mohammad 5 

(1954) AIR 1954 Assam 77 (V 41) 

=» 1954 Cri LJ 525, Rup Chand 
v. Bhagalu Singh 4, 5 

(1953) AIR 1953 Cal 397 (V 40) ~ 

1953 Cri LJ 908, Turn Majhi v. 

Stale 5 

(1952) AIR 1952 Madh B 165 (V 39) 

=• 1952 Cri U 1449, Ratan Singh 
v. Raghubir Singh 4, 5 

(1904) ILR 31 Cal 48 ■* 7 Cal WN 
825 (FB), Phondhal Singh v. 

Follet 4, 6 

(1898) ILR 25 Cal 423, Brown v. 

Frithirai Mandal 3 

(1894) ILR 21 Cal 915, Behary LaH 
Trigunait v. Darby 3, 4, 5 

Ram Nandan Sahay Sinha and Lala 
Sacbindra Kumar, for Petitioner; Tarof 
Prasad, for Opposite Party. 

ORDER? — There is a strip of land 
measuring 165 feet x 35 feet situate in 
the town of Jharia in front of a build- 
ing known as An and Bhawan. It is part 
and parcel of plots Nos. 1016 and 1017. 
On a portion of this land stand structur- 
es- A proceeding under Section 144 of 
the Code of Cr iminal Procedure (herein* 
GM/LM/D124/69/JRM/D 
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after called the Code] was started some 
time in the year 1964, Subsequently it 
was converted into a proceeding under 
Section 145 of the Code. Dudh Nath 
Singh, the petitioner in this criminal 
revision, was the first party in the pro- 
ceeding which seems to have been started 
upon the police report and Sarju Singh, 
the opposite party in this revision, was the 
second party. In the show cause filed by 
the petitioner on 14-2-1965 in the Court 
of the Sub-divisional Magistrate at Dhan- 
bad he clearly stated that he is an em- 
ployee under one Shreemati Kusumlata 
Agarwala, wife of Cto Prakash Agarwala 
and he looks after, and manages, her 
property and that the disputed land 
which was the subject matter of the 
proceeding belonged to the said lady and 
she had all along been in peaceful posses- 
sion of the same by constructing tem- 
porary structures for her servants and 
other men stated in 7th paragraph of her 
show cause petition. The opposite party 
claimed himself to be in actual physical 
possession of the disputed land. The learn- 
ed Magistrate Shri Ghanshyam Chandra 
Prasad Sinha, Magistrate 1st class at 
Dhanbad has concluded and decided the 
proceeding under Section 145 of the Code 
in favour of the opposite party and 
declared him in possession. The peti- 
tioner has come up in revision to this 
Court. 

2. In my opinion the proceeding in 
absence of Shreemati Kusumlata 
Agarwala is misconceived and suffers 
from an infirmity of the kind, which 
would not justify the conclusion of the 
proceeding in favour of any party. No- 
where the petitioner in any sense claim- 
ed to be in actual physical possession of 
the disputed land. He was, therefore, on 
the facts and in the circumstances of 
this case, not a party concerned in the 
dispute in question within the meaning 
of Section 145 of the Code. The party 
concerned on the case of the petitioner, 
as stated in the order of the learned 
Magistrate, was Shreemati Kusumlata 
Agarwala. It is undisputed that Shree- 
mati Kusumlata Agarwala is a resident 
of Jharia town and is stated to be living 
in Anand Bhawan, in front of which lies 
the disputed Iand.^ The preliminary pro- 
ceeding drawn against the petitioner, who 
was the servant of Shreemati Kusumlata 
Agarwala was defective and illegal. He 
was not a person who could be asked to 
put in his written statement his respec- 
tive c laim as respects the facts of actual 
possession of the subject of dispute. 

Supposing, the learned Magistrate or 
this Court were to come to the conclu- 
sion that the property was in actual 
physical possession of Shreemati Kusum- 
lata Agarwala, the petitioner could not 
be de clar ed in possession of such pro- 


perty nor could Shreemati Kusumlata 
Agarwala be so declared as she was not 
a party to the proceeding. In my 
opinion, therefore, if an order in the 
proceeding could not be made in favour 
of either the petitioner or Shreemati 
Kusumlata Agarwala, it could not either 
be made in favour of the opposite party 
and against the petitioner, which in 
effect would be against Shreemati 
Kusumlata Agarwala. 

3. In support of the view which I 
have expressed above, I may cite the 
decision of a Bench of the Calcutta High 
Court consisting, if I may say so. of very 
eminent Judges in Behary Lall Trigunait 
v. Darby, (1894) ELR 21 Cal 915. In that 
case the order under Section 145 of the 
Code had been made in favour of Mr. 
Darby, who had stated in his written 
statement that the property in question 
belonged to a coal Company, and that 
his position was that of a manager of 
the Company. He had not stated that he 
had any interest except as manager, and 
did not state that he had any independent 
or in fact any possession, except as re- 
presenting the Company on whose behalf 
he was managing the mine. Under such 
a situation Petheram, C. J. and Rampini, 
J. set aside the order in favour of Mr. 
Darby saying — 

", We do not think that the kind 

of possession is a possession such as is 
contemplated by this section, or, as I 
said just now. that the parties interested 
are properly before us”. 

In material particulars the written 
statement of the petitioner in the instant 
case is identical with that of Mr. Darby 
of the Calcutta case aforesaid. Another 
Bench of the Calcutta High Court took 
the same view in Brown v. Prithiraj 
Mandal, (1898) ILR 25 Cal 423 under 
similar circumstances. In this case the 
order was against one Mr. Brown, who 
in his written statement had stated that 
he was not the actual proprietor of the 
land in dispute, but was there merely in 
the character of the manager for the actual 
proprietor, one Mr. Ephgrave. The 
Magistrate had decided the proceeding 
against Mr. Brown not disputing his 
statement that he was not claiming 
actual physical possession for himself. 
Following the decision in (1894) ILR 21 
Cal 915 the proceedings were set aside ab 
initio. 

4. To the same effect is the view ex- 
pressed by a learned single Judge in 
Rup Chand v. Bhagalu Singh, AIR 1954 
Assam 77. The decision of a learned 
single Judge of Madhya Bharat High 
Court in Ratan Singh v. Raghubir Singh, 
AIR 1952 Madh B 165 is clearly distingui- 
shable as in that case the son-in-law, who 
was a party to the proceeding and was 
claiming actual physical possession of 
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his mother-in-law. was not only there 23 
the son-in-law but was there as her 
Mukhtyar also. The preponderance cl 
the view is in favour of the one express- 
ed by the Calcutta High Court in (1894) 
ILR 21 Cal 915. In a Full Bench deci- 
sion of the Calcutta High Court in 
Dhcmdhai Singh v. Follet. (1904) ILR 31 
Cal 43 (FB). it was pointed out. to quote 
the pladtum, that — • 

"There is jurisdiction under S. 145 of 
the Criminal Procedure Code, to make an 
order in favour of a person who claims 
to be in possession of the disputed land, 
as agent to, or manager for. the pro- 
prietors when the actual proprietors are 
not residents within the Appellate Juris- 
diction of the High Court”. 

H I may say so with respect, under 
certain circumstances this would be so. 
To illustrate my point, supposing a man 
as an agent of the owner of the property, 
who lives far away from the place where 
the property is situated, is managing the 
property on behalf of the principal and 
while so managing it is possible to take 
the view he is in actual physical posses- 
sion of the property for the purposes of 
Section 145 of the Code. But to extend 
this principle to a mere servant, agent 
or an employee and call him a person in 
actual physical possession or a party con- 
cerned within the meaning of Section 145 
oi the Code when the principal or the 
master is himself or herself.' as the case 
may be, is the resident of the same place 
i3 to obliterate and brush aside a very 
salient principle of law. if I may say so 
with great respect, as laid down by Pethe- 
ram C. J. in (1 8941 ILK 21 Cal 915 a case 
which has not been overruled by the 
Full Bench of the Calcutta High Court or 
does not seem to have been overruled by 
any higher Court. 

5. Mr. Justice S. K. Sen of the 
Calcutta High Court sitting in a Division 
Bench and without referring to the earlier 
Calcutta decisions said in Turn Majhi v. 
State, AIR 1953 Cal 297— 

" The second point taken was that 

the opposite party being an employee of 
the landlord was not competent to figure 
as a party in the proceedings under Sec- 
tion 145, Criminal P. C. There appears, 
however, no legal bar to a landlord being 
represented by his employee”. 

I am constrained to observe with very 
great respect that this view was express- 
ed per incuriam and cannot be accepted 
to be the consistent view of the Calcutta 
High Court. The same learned Judge 
stuck, to this view sitting singly in Suk- 
chand Roy v. Sefazuddin Mohammad, 
AIR 1959 Cal 505 and this time he pre- 
ferred to follow the single Judge decision 
of the Madhya Bharat High Court in 
AIR 1952 Madh B 165 instead of the 
decision of the Assam High Court in AIR 


1954 -Assam 77. Reference was made to 
Eehary Lali Trigunait’s case in (1894) 
ILR 21 Cal 915, as also to the Full Bench 
decision in (1904) ILR 31 Cal 48 (FB). 
Again without much discussion. I may say 
so with very great respect, the learned 
Judge persuaded himself to stick to hia 
observation made in AIR 1953 Cal 397. I 
do not feel persuaded to accept his 
view as correct and following the 
earlier Calcutta decision I hold in this 
case that the proceeding was bad in 
absence of Shreemati Kusumlata Agar- 
wala being made a party to the pro- 
ceeding. If in addition to her the peti- 
tioner was made a party to the proceed- 
ing, no serious objection could be taken 
to it but in absence of the only necessary 
party 1 must hold that the proceeding is 
misconceived and illegaL 

6. In the result I allow the application, 
ret aside the proceeding in case No. 634 
of 1964 and consequently the order of 
the learned Magistrate dated 30-11-1967 
passed in favour of the opposite party in 
the said proceeding. I may, however, 
observe that if there is any fresh appre- 
hension of breach of peace, proper pro- 
ceeding may again be drawn up on proper 
materials and against the necessary par- 
ties. 

Petition allowed, 
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Rupdeo Singh. Petitioner v. Natha 
Singh and others. Opposite Parties. 

Criminal Revn. No. 2588 of 1968, B/- 
11-2-1969. against order of Magistrate. 
1st Class, Aurangabad, D/- 14-9-1968, 

Criminal P. C. (1898). Sa. 107. 112 and 
119 — Proceeding under S. 107 — Pro- 
ceeding becomes judicial only from stage 
of enquiry under the provision — Before 
that stage is reached and notice under 
S. 112 is Issued, the Magistrate has in- 
herent power to drop proceeding. 

On 21-8-1863, the Magistrate on the 
strength of police report, drew up a pro- 
ceeding under S. 107 Criminal P. C. 
against the opposite parties end required 
5r ern j° s ^ ow cause why they should cot 
be ordered to execute surety bonds. On 
the same day, a protest petition was fil- 
ed by the opposite parties and after 
PsruslDg Its contents, the Magistrate 
stayed Issue of notices to them and sent 
the police report to the Divisional Inspec- 
tor of Police for scrutiny in the light of 
tiie protest application. The Divisional 
Inspector of Police reported that only 
ax persons against whom another pro- 
ceeding under S. 107 Criminal P. C. was 
already going on should be ordered to 
IM/KM/D362/69/TVN/D 
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execute bonds. The Magistrate heard 
both_ the parties and dropped the pro- 
ceeding against the opposite parties find- 
ing that there was no truth in the al- 
legation found in the police report about 
the opposite parties being ring leaders. 
The order dropping the proceeding 
was challenged on ground that the Magis- 
trate had no jurisdiction to do so until 
he reached the stage of S. 119. 

Held, that there was no illegality or 
want of jurisdiction in the impugned 
order passed by the Magistrate dropping 
the proceeding. 

CPara 5) 

The words "in the manner hereinafter 
provided” occurring in Section 107 ( 1 ) 

are significant and the manner is laid 
down in Sections 112 to 117. Under Sec- 
tion 112 a Magistrate exercises his dis- 
cretion and decides to require any per- 
son to show cause. The notice to show 
cause must be a notice which specifies 
the requirements of S. 112. Sections 113 
to 116 deal with modes for securing at- 
tendance of the persons proceeded against. 
Section 117 is the stage when the Magis- 
trate proceeds to enquire into the truth 
of the information upon which action has 
to be taken and take further evidence. 
The final stage of enquiry is reached 
when the Magistrate under Section 119 
passes an order discharging the person 
pioceeded against, when on enquiry it is 
not proved that it is necessary for keep- 
ing the peace or maintaining good be- 
haviour, as the case may be. A Magis- 
trate under Section 107 of the Code is 
not required to examine the person pro- 
ceeded against until at a much later stage 
•when he proceeds to act under S. 117 of 
the Code. The proceeding before the 
Magistrate under S. 107 becomes judicial 
only from the stage of inquiry under 
this section, but before this stage is 
reached and before any notice to show 
cause is issued under S. 112 of the Code, 
a Magistrate has inherent power to re- 
consider the truth or falsehood of the 
information received by him. No hard 
and fast rule can be laid down about the 
quality and character of the information 
on which the Magistrate should or should 
not act. Hence, the impugned order was 
not liable to be disturbed. (Paras 3 & 4) 

Gorakh Singh, Shambhu Nath Jha and 
B. N. Mandal, for Petitioner; S. B. N. 
Singh and Ashok Kumar Verma, for Op- 
posite Parties. 

ORDER: This application in revision is 
against the order of the Sub-divisional 
Magistrate, Aurangabad, dated the 14th 
September, 1968. dropping a proceeding 
under Section 107 of the Code of Crimi- 
nal Procedure against the opposite par- 
ties. 

2. On a report of the Deo Police for 
action under Section 107 of the Code of 
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Criminal Procedure against the opposite 
parties, the learned Sub-divisional Magis- 
trate passed the following order on the 
21st August, 1968: 

. . .1 am satisfied from the Police 
report that there is an apprehension of 
breach of peace at the hands of O. Ps. I 
hereby draw up proceeding u/S 107, Cr. 
P. C, against the O. Ps. to show cause on 
14-9-68, as to why they should not be 
ordered to execute bonds of Rs. 1000/- 
each with one surety of like amount to 
keep peace for a period of one year.” 

On file same day (21-8-1968), a protest 
petition was filed on behalf of the op- 
posite parties for verification of the 
Police report. The Sub-divisional Magis- 
trate perused the record of another pro- 
ceeding under section 107 of the Code 
(Case No. 485M of 1968), in which at 
least five members of the opposite par- 
ties were being proceeded with by his 
order dated the 22nd August, 1958, sent 
the report of the Police to the Divisional 
Inspector of Police for scrutiny in the 
light of the report submitted by him in 
the other case. 

In the meantime, however, he stayed 
the issue of notices to the Opposite Par- 
ties. The Divisional Inspector of Police 
reported that only six persons against 
whom the proceeding under section 107 
ox the Code of Criminal Procedure was 
already going on should be ordered to 
execute bends under section 117 (3) of 
the Code. The learned Magistrate heard 
both the parties and passed the follow- 
ing order on 14-9-1968: 

"Since another 107 proceeding is going 
on between both the parties, there is no 
need of keeping this proceeding alive. 
This is dropped.” 

However, he ordered the opposite parties 
to show cause why they should not be 
asked to execute ad interim bond in the 
other proceeding. 

3, The main point urged before me is 
one of law. Mr. Gorakh Singh appear- 
ing for the petitioner has submitted that 
after passing the order under section 107 
of the Code of Criminal Procedure, the 
Magistrate has no jurisdiction to drop 
the proceeding unless the stage of S. 119 
of the Code reaches. The argument 
raises question of considerable import- 
ance. Section 119 of the Code reads as 
follows: 

"If, on an inquiry under Section 117, if 
is not proved that it is necessary for 
keeping the peace or maintaining good 
behaviour, as the case may be, that the 
person in respect of whom the inquiry is 
made, should execute a bond, the Magis- 
trate shall make an entry on the record 
to that effect, and, if such person is in 
custody only for the purposes of the in- 
quiry, shall release him, or, if such per- 
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son is not in custody, shall 
him.” 

[The words "in manner hereinafter pro- 
vided" occurring in section 107 (1) of 
the Code of Criminal Procedure are 
significant words, and the manner pro- 
vided is laid down in section 112 of the 
Code, when a Magistrate exercises his 
discretion and decides to require any 
person to show cause. The notice to 
[show cause must be a notice which speci- 
fies the requirements of section 112 of 
[the Code. In sections 113 to 116 of the 
jCode, the modes for securing attendance 
of the persons proceeded against are laid 
(down. Section 117 of the Code lays down 
the stage when the Magistrate shall pro- 
ceed to inquire into the truth of the in- 
formation upon which action has been 
taken, and take such further evidence as 
may appear necessary. The final stage 
of the inquiry is reached when the 
Magistrate under Section 119 of the Code 
passes an order discharging the person 
proceeded against, when on inquiry it is 
not proved that it fs necessary for keep- 
ing the peace or maintaining good be- 
haviour. as the case may be. 

1 4. A Magistrate under Section 107 of 
the Code is not required to examine the 
person proceeded against until at a much 
later stage when he proceeds to act under 
Section 117 of the Code. The proceeding 
(before the Magistrate under Section 107 
becomes judicial only from the stage of 
inquiry under this section, but before this 
stage is reached and before any notice to 
show cause is issued under Section 112 of 
the Code, a Magistrate has inherent 
(power to reconsider the truth or false- 
hood of the information received by him. 

I No hard and fast rule can be laid down 
about the quality and character of the 
Information on which the Magistrate 
should or should not act. 

5. In the present case, I have already 
stated that the Sub-divisional Magistrate 
on a perusal of the protest petition filed 
On behalf of the opposite parties enter- 
tained doubt regarding the allegations 
contained in the report submitted by the 
Deo Police. In my view, he was per- 
fectly justified in sending the Police 
report for verification by the Divisional 
Inspector of Police. From the report 
submitted by the Divisional Inspector of 
Police, it is clear that the persons named 
In the petition filed by the petitioner did 
not appear to be ring-leaders and it was 
not thought proper to round up the whole 
villagers. In view of the fact that a pro- 
ceeding under section 107 of the Code of 
Criminal Procedure was already going on 
against six members who were ring- 
leaders, the Magistrate was perfectly 
justified in dropping the proceeding 
against the opposite parties. In this 
(view of the matter, I do not find any 11- 
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legality or want of Jurisdiction In the 
impugned order passed by the Magis- 
trate dropping the proceeding, 

6. I do not find any merit in this 
application which Is accordingly dismiss- 
ed. 

Petition dismissed. 
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ANWAR AHMAD AND 
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Mt Aria and others. Appellants v. 
gukhai Biswas, Respondent 
A. P. A D. No. 232 of 1966. D /- 18-3* 
1969, from Order of 3rd Addl, Sub. J„ 
furoea, D /- 3-2-1966. 

Tenancy Laws — Bihar Tenancy Act 
(8 of 1885), S. 106 — Scope — Suit to 
declare The lands as "belonged to plain- 
tiffs* ancestors and for correction of 
purvey entry — • Defendants alleged to 
fiave no interest whatever — Suit trans- 
ferred to Civil Court on the ground that 
ft involved questions of title — Held, 
Settlement Officer could neither enter- 
tain the plaint nor transfer it to 
Civil Court — Civil Court too would 
have no jurisdiction to try it ~ 
Transfer by Settlement Officer is not 
presenting of plaint within the mean- 
ing of O. 4, R. 1 (1) of Civil P. C. 
— Patna High Court Rules and Circular 
Orders barred receipt of plaint by post, 
AIR 1955 NUC (Madh B) 3774, Diss. — 
(High Court Rules and Orders — Patna 
High Court Rules and Circular Orders 
VoL I, Preliminary Chapter, R. 10). 

A suit filed under S. 106 of the Bihar 
Tenancy Act prayed (1) for declaration 
that the lands in question belonged to 
plaintiffs’ ancestors and that the defen- 
dants had no sort of interest therein and 
(2} for the necessary correction In the 
survey record which showed that the de- 
fendants owned 8 annas share in such 
tends with the plaintiffs. The Assistant 
Settlement Officer transferred the plaint 
in the suit to Civil Court for decision on 
the questions of title; 

Held, since the suit as framed did not 
mil under Section 106 of the Bihar 
Tenancy Act the Assistant Settlement 
Officer had no jurisdiction to entertain 
the plaint or to transfer it to the Civil 
Court The receipt of the plaint in the 
Civil Court would not have the effect of 
curing the irregularity because tbfe trans- 
fer of the plaint by the Settlement Offi- 
cer to the Civil_ Court was not "present- 
ing a plaint" within the meaning of the 
expression in O. 4. R. 1 (1) of Civil P. C. 
by which act alone a suit could be insti- 
tuted m a civil court. The expression 
presenting a plaint’*, in its ordinary 
iM/KM/E88/69jr^N/D 
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dictionary meaning, connoted that it 
should he handed over to the Court 
by some human agency. It could 
not include the transfer of a plaint 
from one court to another. The Code of 
Civil Procedure, although providing for 
the transfer of an execution, made no 
provision for the transfer of a plaint. 
Further, under R. 10 of the Preliminary 
Chapter of Patna High Court’s General 
Rules and Circular Orders (Civil) Vol. 1, 
no document or proceeding required to 
be presented to or filed in court, which 
was sent by post or telegraph, could be 
received or filed in court. AIR 1955 NITC 
(Madh B) 3774, Diss.; AIR 1923 Pat 213, 
Foil.; AIR 1931 All 507 (SB) & AIR 
1949 AH 367 (FB) & AIR 1959 All. 487 
Ref. (Paras 6 to 8) 

Cases Referred: Chronological Paras 


(1959) AIR 1959 All 487 (V 46) = 

ILR (1958) 1 All 64, Shiv Narain 
v. Deputy Collector (Cl Mathura 7 

(1955) AIR 1955 NUC (Madh B) 3774 
(V 42), Nathulal v. Shivnarayan 7 

(1949) AIR 1949 AH 367 (V 36) = 

ILR (1949) All 973 (FB), Kanhaiya 
Lai v. Panchayati Akhara 7 

(1931) AIR 1931 All 507 (V 18) = 

1931 All LJ 777 (SB), Wali 

Mohammad. Khan v. Ishak All 
Khan 7 

(1923) AIR 1923 Pat 213 (V 10) » 

4 Pat LT 68, E. A. Moore v. Ral 
Babu Gulab Chand Saheb 5, 6 


Raghunath Jha and Pitambar Mishra, 
for Appellants; S. A. Ghafoor, for Res- 
pondent. 

ANWAR AHMAD, J.: The suit giving 
rise to this appeal was originally filed 
under Section 106 of the Bihar Tenancy 
Act, hereinafter referred to as the Act, 
before the Assistant Settlement Officer 
Pumea, on the 2nd July 1958. On the 
13th December 1958, the Assistant Settle- 
ment Officer found that complicated ques- 
tions of inheritance, survivorship and title 
were involved in the case. He, therefore, 
transferred the suit to the Civil Court for 
disposal. 

2. The case of the plaintiff-appellants 
was that Tabloo Mandal, father of the 
plaintiffs, had a brother Lahsun Mandal. 
Lahsun died leaving a son Parsan. Both 
the brothers were members of a joint 
Hindu family. Parsan died leaving a son 
Chalbal. Chalbal died unmarried and the 
plaintiffs came in possession of the entire 
lands by survivorship. During the recent 
survey operation, these lands came to be 
recorded under Khata No. 61; but the Kha- 
tian showed that the defendant-respondent 
also had got 8 annas interest in this Khata 
and his possession over some other plots 
was also recorded while some other- plots 
were recorded in the joint possession of 
the parties. . On the case of the appel- 
lants, the respondent had no title whatso- 


ever to the lands in dispute nor was he 
related to them in any way. He was a 
labourer and had been wrongly set up by 
the enemies of the appellants. 

3. The case of the respondent was that 
Piar Chand, father of Tabloo, had three 
sons, namely, Tabloo, Lahsun and Lachh- 
man. The lands in dispute were acquired 
by Tabloo and Parsan jointly. Parsan 
aied leaving his son ChalbaL They were 
separate. On the death of Chalbal, Man- 
glu, son of Lachhman, came in possession 
of his eight annas share and, on his death, 
the respondent, the son of Manglu, came 
in possession thereof and, as such, the 
survey record-of-rights was correctly pre- 
pared. 

4. The trial Court found that the res- 
pondent was not the grandson of Piar 
Chand and he did not belong to the fami- 
ly of the appellants. It further found 
that the respondent had no title to the 
lands nor was he in possession of the same, 
and, as such, the survey entry was wrong. 
On these findings, the suit v/as decreed. 

5. On appeal by the respondent, the 
Court of appeal below, on a scrutiny of 
the evidence on record, affirmed these 
findings but dismissed the suit on the 
ground that, as the disputed question of 
title was involved in the case, the Assis- 
tant Settlement Officer had no jurisdic- 
tion to entertain the plaint. 

It further held, following the Bench 
decision of this Court in E. A Moore v. 
Rai Babu Gulab Chand Saheb, AIR 1923 
Pat 213, that, if the Assistant Settlement 
Officer had no jurisdiction to decide the 
question of title under section 106 of the 
Act, he could not entertain the plaint 
nor could he transfer it to the Civil Court 
and, as such, the decision given by the 
learned Additional Munsif was without 
jurisdiction. 

6. Mr. Raghunath Jha for the appel- 
lants has, in the first instance, seriously 
contended that the suit as framed was a 
suit falling under section 106 of the Act. 
Tliis argument of learned counsel is with- 
out any force. The scope of such a suit 
is limited by the words of section 106 of 
the Act. It is a suit for "the decision of 
any dispute regarding any entry made in 
or any omission” from the record. Thus, 
the only relief which a plaintiff can 
obtain in a suit under section 106 is the 
correction of the record on the basis 
of possession. A reading of the plaint as 
a whole leaves no room for doubt that 
complicated questions of inheritance, sur- 
vivorship and title have been raised there- 
in. So far as the reliefs are concerned, 
the first relief claimed by the plaintiffs 
is that it should be declared that the dis- 
puted lands are their ancestral property 
and the defendant has no interest there- 
in. The second relief, which is for cor- 
rection of the survey entry, has been 
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made dependent on the first relief. _ It 
is thus, clear that the main relief claim- 
ed by the appellants was a declaration of 
title in their favour as against the res- 
pondent who, according to them, had no 
tiile whatsoever. The Court of appeal 
below was, therefore, right In holding 
that the suit as framed did not fall under 
section 106 of the Act. and, as such, the 
Assistant Settlement Officer had no Juris- 
diction to entertain the plaint or to 
transfer it to the Civil Court 

It will be Useful to quote the follow- 
ing lines from the Bench decision in E. 
A. Moore’s case, AIR 1923 Pat 213: 

“Tn my opinion, it is impossible to 
contend that the suit does not raise a 
question of title as between rival pro- 
prietors, I hold that the Settlement Offi- 
cer had no jurisdiction to entertain this 
suit That being so he had no Jurisdic- 
tion to make any order under section 106 
transferring the case to a competent 
Civil Court for trial. The Civil Court 
accordingly had no Jurisdiction to try the 
suit.” 


The facts of that case were very much 
similar to those of the present case and 
I respectfully follow the principles laid 
down by their Lordships. 


7. It is next contended by learned 
counsel for the appellants that, even if 
the order of the Assistant Settlement 
Officer transferring the suit to the Civil 
Court was an irregularity, no sooner had 
the plaint been admitted by the Civil 
Court than the irregularity was cured. 
This submission of learned counsel has 
no force. It overlooks the provisions of 
sub-rule (1) of Rule 1 of Order IV of the 
Code of Civil Procedure, which runs as 
fallows: 


"Every suit shall be instituted by pre- 
senting a plaint to the Court or such offi- 
cer as it appoints in this behalf." 

Tliis sub-rule lays down that every suit 
has to be instituted by "presenting a 
plaint”. _ The expression "presenting a 
jplaint”, in its ordinary dictionary mean- 
ing, connotes that it should be handed 

I 'over to the Court by some human agency. 
It cannot include the transfer of a plaint 
from one Court to another. The Code of 
Civil Procedure, although it provides for 
the transfer of an execution makes no 
provision for the transfer of a plaint 
Learned counsel relied on Wali Moha- 
mmad Khan v. Ishak Ali Khan. AIR 1931 
AIt 507 (SB1, Kanhaiya Lai v. Panchayati 
Akhara. AIR 1949 All 367 (FBI. and Shiv 
Narain v. Deputy Collector (Cl Mathura, 
Affi 1959 All 487. In none of these cases, 
however, the plaint was transferred from 
one Court to another. In these cases, 
there were irregularities in the presenta- 
tion of the plaint, but in the instant case 
there was no defective presentation but a 


transfer of the plaint from the Revenue 
to the Civil Court. 

Reliance has also been placed on Nat- 
hulal v. Shivnarayan, AIR 1955 NUC 
(Madh B.) 3774. In that case, the plaint 
was sent to the Court hy post. It was 
held to be a proper presentation. I am, 
however, unable to subscribe to this 
view on the ground that, under rule 10 
of tiie Preliminary Chapter of this Court's 
General Rules and Circular Orders (Civil), 
Volume L no document or proceeding 
required to be presented to or filed in 
Court, which is sent by post or telegraph, 
can be received or filed in Court. 

8. Both the points raised on behalf of 
the appellants having failed, the appeal 
is dismissed; but there will be no order 
for costs. 

Appeal dismissed, 


ADI 1970 PATNA 138 (V 57 C 23) 
TARKESHWAR NATH AND 
K. K. VVTTA. JJ. 

Ripumadhusudan Prasad Singh, Appel- 
lant v. Rama Shankar Prasad Singh and 
others. Respondents. 

A. F. A. D. No. 787 of 1965. D/- 21-3- 
1969, from order of AddL Dist J. Arrah, 
D/- 10-7-1965. 

Evidence Act (1872), S. 41 — Provin- 
cial Insolvency Act (1920), S. 4 (2) — 
Judgment in insolvency proceeding — 
Binding nature, 

A judgment is conclusive proof, ns 
against persons and privies, of facts 
directly in issue in the case, actually 
decided hy the Court, and appearing from 
the iudgment itself to be the ground on 
which it was based. But there are cer- 
tain exceptions to this general rule and 
the provisions contained in section 41 are 
by way of exceptions. This section con- 
sists of two parts. The first one makes 
certain judgments, orders or decrees rele- 
vant, and the second one makes those 
judgments conclusive evidence In certain 
matters. In order that a judgment should 
come within the purview of section 41, 
it must be (1) of a competent court m 
the exercise of probate, matrimonial, 
admiralty or insolvency jurisdiction and 
(2) it must (a) confer upon or take away 
from any person any legal character, or 
(b) declare any person to be entitled to 
any such character, or (c) to be en- 
titled to any specific thing, not as 
against any specified person but absolu- 
tely. Case law discussed. ... 

(Para 1U 

Under S. 4 (2) of the Provincial Insoh 
vency Act a decision of an Insolvency 
court Is final between a debtor and toe 
debtor’s estate on the one hand ana^ f 
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claimants against him or it and all per- 
sons claiming through or under them or 
any of them on the other hand. Thus a 
decision is not binding on the pl ain tiff 
who were not debtors or claimants as 
against the debtors inasmuch as they 
were not parties to the insolvency case 
or the appeal arising therefrom. Sec- 
tion 4 (2) of the Act is not at all attract- 
ed to the case. 

(Para 141 

Cases Referred: Chronological Paras 
(1956) Misc. Appeal No. 226 of 1951, 

D /- 28-11-1956 (Pat) 8 

(1947) AIR 1947 Nag 161 (V 34) => 

ILR (1947) Nag 85 (FB), D. G. 
Sahasrabudhe v. Kilachand Deo- 
chand & Co. 15 

(1937) AIR 1937 Rang 369 (V 24), 

Hla Gyaw U v. U Tun Kyaw Sen 13 
(1931) AIR 1931 Mad 441 (V 18) = 

ILR 54 Mad 601 (SB), In the mat- 
ter of P. C. Venkataramanayya 
Pantulu 12, 15 

(1928) AIR 1928 Sind 121 (V 15) = 

22 Sind LR 105, Radhakishin v. 

Mt. Gangabai 15 

(1924) AIR 1924 Mad 662 (V 11) = 

46 Mad U 580, Official Assignee 
of Madras v. Official Assignee of 
Rangoon 12 

(1914) AIR 1914 Bom 8 (V 1) = 

ILR 38 Bom 309 (FB). Kalyan- 
chand Lai Chand v. Sitabai 17 

(1896) 65 LJ QB 616 = (1896) 2 
.Q. B. 455, Ballantyne v. Mackin- 
non 15 

Ray -Parasnath and Vlnod Chandra, for 
Appellant; Jaleshwar Prasad and Chan- 
dra Shekhar Prasad, (for Nos. 1, 6, 11 (a) 
and 11 (b). ) and Lakshmi Narayan Yadav, 
(for Nos. 2 to 4 and 7 to 10), for Respon- 
dents. 

TARKESHWAR NATH, J. This ap- 
peal by defendant No. 1 arises out of 
a suit for a declaration that defendant 
No. 2 had no right and interest in the 
property conveyed by the sale deed dated 
21st November, 1957, or to execute the 
said sale deed in favour of defendant 
No. 1 and moreover defendant No. 1 had 
not acquired any right, title and interest 
in the said property. The plaintiffs want- 
ed a further declaration that the said sale 
deed was not binding upon them. 

2. The case of the plaintiffs was that 
one Chandramadho Singh had two wives. 
From the first wife he had a son, Gopal 
Saran Singh (defendant No. 2). Rambha 
Devi (plaintiff No. 6) is the wife of defen- 
dant No. 2, whereas plaintiffs 7, 8, 9 and 
10 are the minor sons of defendant No. 2. 
The name of the second wife of Chandra- 
madho Singh is Keshmati Kuer (plain- 
tiff No. 5). Plaintiffs 1 to 4 are the sons 
of Chandramadho Singh by his second 
wife, Keshmati Kuer. Chandramadho 
Singh died in December, 1945, but de- 
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fendant No. 2 had separated from his 
father and step brothers (Plaintiffs Nos. 
1 to4) during the lifetime of his father. 
Defendant No. 2 executed a deed of gift 
on 9-3-1940 . in * favour of his wife (plain- 
tiff No. 6) in respect of his entire share 
in the family property which was one- 
sixth. Later on, defendant No. 2 filed 
Title. Suit No. 10 of 1941 for partition 
of his share in all the properties (inas- 
much as there, was no partition by metes 
and bounds till then). That suit was 
compromised on 28-6-1941 and the deed 
of gift was accepted as valid. Defendant 
No. 2 was given a monthly allowance of 
Rs. 25/- by that compromise and he had 
no concern with the properties. In the 
year 1946 one Lachmi Prasad Singh, 
Pleader, was appointed guardian by the 
Court to manage the properties of the 
minor sons and grandsons of Chandra- 
madho Singh, but the said guardian 
resigned and thereafter the mother of 
plaintiffs 1 to 4 was appointed guardian. 
She was discharged from the guardian- 
ship by the order of the High Court on 
1-9-1955 and thereafter plaintiff No. 1 
began to manage the family properties, 
as he had attained majority. In the year 
J954 the proprietary interest of the said 
family vested in the State of Bihar, but 
the plaintiffs continued in possession of 
the bakasht and zirat lands. 
Defendant No. 2 had no right, title and 
interest in the lands described in Sche- 
dules Ka and Kha of the plaint and he 
had no right to transfer those properties 
as the plaintiffs were in possession there- 
of. The land bearing plot No. 233 of 
Khata No. 755 did not at all belong 
to the plaintiffs or their family and the 
plaintiffs had not acquired title to any 
portion of that plot by exchange, but 
defendant No. 2 fraudulently included 
that land also in the sale deed dated 
21-11-1957. Defendant No. 2 fell in bad 
company and he used to drink wine. 
Defendant No. 1 took advantage of the 
weaknesses of defendant No. 2 and got 
the said sale deed executed by him 
fraudulently, without paying a single pie 
as a consideration. Moreover, defendant 
No. 2 had no necessity at all to take any 
loan and the aforesaid sale deed was 
neither for consideration nor for legal 
necessity. The plaintiffs learnt about the 
said sale deed on 30-11-1957, and by the 
execution of that sale deed a cloud had 
been cast on their title, although they 
were in possession of the lands transfer- 
red by defendant No. 2, barring the land 
hearing plot No. 233. The plaintiffs thus 
filed the suit for the reliefs indicated 
above. 

3. Defendant No. 2 filed a written 
statement supporting the case of the 
plaintiffs and alleged that no considera- 
tion was paid to him in respect of the 
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said sale deed. He Rave his left thumb 
impression and signature on a blank 
stamp paper under the influence of defen- 
dant No. 1. Defendant No. 1 contested 
the suit on grounds, inter alia, that the 
share of defendant No. 2 was one-fifth 
and not one-sixth in the family properties 
and defendant No. 2 Rot the said share 
by partition, and he was separately in 
possession of that share. Defendant No. 2 
was neither a drunkard nor a vagabond, 
and he executed the sale deed in ques- 
tion for legal necessity after receiving 
full consideration for it He fully under- 
stood the contents of the sale deed before 
executing it. The portion of survey plot 
No. 233 sold by defendant No. 2 had 
been obtained by the family of defen- 
dant No. 2 by an exchange. The plain- 
tiffs had full knowledge of that sale deed 
much earlier than 30th November. 1957, 
and there was no fraud at all in. the 
execution of that sale deed. 

4. The issues framed by the trial 
Court were the following:— 

*T. Is the sale deed dated 21-11-57 
binding upon the plaintiffs and can it 
affect the property in suit? 

2. Is the sale deed, dated 21-11-57 
genuine, valid and for consideration and 
was (it?) executed for legal necessity? 

3. Whether the defendant No. 2 had 
any right to execute the sale deed? 

4 " 

5. The trial Court held that the sale 
deed dated 21-11-1957 was not binding on 
the plaintiffs. No consideration was paid 
in respect of that sale deed and it was 
not for legal necessity. Defendant No. 2 
had no right to execute that sale deed. 
Jn view of these findings, the trial Court 
(Additional Subordinate Judge) decreed 
the plaintiffs’ suit on contest against 
defendant No. 1. 

6. Defendant No. 1 , being aggrieved 
by the said decree, preferred an appeal. 
The learned Additional District Judge 
held that Gopal Saran Singh (Defendant 
No. 2) had never any title to the land 
bearing survey plot No. 233 and his right, 
title and interest in the other lands con- 
veyed by the aforesaid sale deed (Ext B) 
had been already extinguished by the 
deed of Rift dated 9-3-1940 (Ext 7) and 
the compromise decree (Ext 13/b) and 
that he was never in possession of those 
lands after the year 1941. He thus came 
to the conclusion that plaintiffs 1 to 6 had 
title to the properties other than Plot 
No. 233 sold by Ext. B. He further held 
that consideration was paid in respect of 
that sale deed, but there was no legal 
necessity for the execution of the sale 
deed, and in fact the finding of the trial 
Court In that respect (which was against 
defendant No. 1) was not challenged 
before him. He granted the plaintiffs a 


declaration that the sale deed -was not 
binding on them. He dismissed the ap- 
peal, and hence defendant No. 1 has filed 
this second appeal. Gopal Saran Singh 
(defendant No. 2) had been impleaded as 
respondent No. 11, but he died during the 
pendency of this appeal and on his death 
his heirs have been substituted and some 
of them are already on the record as 
respondents 6 to 10. 

7. The learned Additional Subordinate 
Judge held that the sale deed dated 21-11- 
1957 executed by defendant No. 2 was not 
for legal necessity, end it appears from 
the judgment of the Additional District 
Judge that the Advocate appearing on 
behalf of the appellant (Defendant No, 1) 
did not advance any argument challeng- 
ing that finding of the trial Court, and 
accordingly that finding was affirmed by 
the Additional District Judge. Learned 
Counsel for the appellant could not assail 
this finding in this second appeal. The 
position thus is that there being no legal 
necessity for the execution of that sale 
deed, plaintiffs 6 to 10 (the wife and 
sons of defendant No. 2) are entitled to 
the declaration that the said sale deed 
was not binding on them, and the decree 
passed in their favour can be affirmed 
on this score itself. But apart from it, 
both the Courts have held that on 
account of the deed of Rift dated 9-3-1940 
(Ext 7) and the compromise decree 
(Ext 13/b). defendant No. 2 had no right 
at all to execute the sale deed dated 
21-11-1957 in favour of defendant No. 1. 
This finding has been arrived at on a 
consideration of the oral and docu- 
mentary evidence. 

8. Learned Counsel for the appellant 
submitted that in view of the judgment 
dated 28-11-1956 (the certified copy of 
which has been marked Ext D3 of this 
Court in Miscellaneous Appeal No. 225 
of 1951 (Pat) holding that the aforesaid 
deed of gift and the compromise were 
collusive and Inoperative, it was not open 
to the Courts below to consider the 
ether evidence about the validity or 
otherwise of the deed of gift and the 
compromise, inasmuch as that judgment 
in an insolvency proceeding was a judg- 
ment in rem. In order to appreciate this 
contention it Is essential to mention a 
few facts. On 11-2-1950. Gopal Saran 
Singh, present defendant No. 2. had filed 
an application before the District Judge 
of Shahabad for being declared as an 
Insolvent, and that application had been 
registered as Insolvency Case No. 2 of 
1950. His case was that he was not pos- 
sessed of any property, except an allow- 
ance of Rs. 25 per month and he 
was indebted to the extent of Hs- 
7214/10/9 pies which he could not pay. 
That application was opposed by Bhola 
Ram Marwari and others on the ground 
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ihat the said applicant owned vast pro- 
perties and as such was not entitled to be 
adjudged an insolvent They alleged that 
the said applicant had executed a bogus 
deed of gift in the name of his wife to 
defeat his creditors. The Insolvency 
Court, by its order dated 28-2-1951, 
rejected the said application, and hence 
Gopal Saran Singh filed Miscellaneous 
Appeal No. 226 of 1951 in this Court. A 
Division Bench of this Court dismissed 
that appeal on 28-11-1956, holding that 
the deed of gift was a collusive deed and 
the compromise petition based on that 
deed was similarly a collusive one 
brought about to shield the appellant 
(defendant No. 2) from his creditors. In 
view of that finding it was held that the 
then appellant failed to establish that he 
was unable to pay his debts and hence 
he was not entitled to any protection 
order from the Insolvency Court. Learned 
counsel for the appellant relied on the 
provisions of Section 41 of the Evidence 
Act which reads thus: — 

*'A final judgment, order or decree of 
a competent Court, in the exercise of 
probate, matrimonial, admiralty or in- 
solvency jurisdiction which confers upon 
or takes away from any person any legal 
character, or which declares any person 
to be entitled to any such character, or 
to be entitled to any specific thing, not 
as against any specified person but 
absolutely, is relevant when the existence 
of any such legal character, or the title 
of any such person to any such thing, is 
relevant. 

Such judgment, order or decree is con- 
clusive proof — that any legal character 
which it confers accrued at the time 
when such judgment, order or decree 
came into operation. 

that any legal character to which it 
declares any such person to be entitled, 
accrued, to that person at the time when 
such judgment, order or decree declares 
it to have accrued to that person: 

that any legal character which it takes 
away from any such person ceased at the 
time from which such judgment, order 
or decree declared that it had ceased or 
should cease: 

and that anything to which it declares 
any person to be so entitled was the pro- 
perty of that person at the time from 
which such judgment, order or decree 
declares that it had been or should be 
his property”. 

9. Learned Counsel submitted that, 
generally speaking, judgment in a suit 
only concerned those persons who were 
parties to it and other persons were not 
affected by it But there was an excep- 
tion in respect of a final judgment of a 
competent Court in the exercise of insol- 
vency jurisdiction. According to him, 
the judgments which come within the 
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°f . Section 41 are known as 
judgments in rem and they would bind 
even persons not parties to the proceed- 
in. which those judgments were given. 
He laid stress on the expression "which 
declares any person to be en- 

titled to any specific thing” occurring in 
Section 41 and also upon the last clause 
of that section, according to which a 
judgment declaring any person to be en- 
titled to a certain property would be 
conclusive proof of the fact that that 
property should be deemed to be the 
property of that person from the time of 
that judgment He pointed out that the 
effect of the judgment of the High Court 
referred to above was that the property, 
which was the subject matter of the deed 
of gift dated 9th March, 1940, continued 
to be the property of Gopal Saran Singh 
(defendant No. 2), inasmuch as that deed 
was held to be collusive anc£ similarly, 
the interest of that defendant was not, in 
any way, jeopardised or extinguished by 
the compromise decree in Title Suit No. 
10 of 1941. According to him, in this 
manner, Gopal Saran Singh was declared 
to be entitled to that property, and this 
finding was conclusive and binding not 
only against the parties to the insolvency 
case but also against all the persons in- 
cluding even the plaintiffs. He further 
contended that this question could not be 
reagitated in the present suit, and it was 
not open to the Courts below to consi- 
der the other evidence and come to a 
different conclusion with regard to the 
effect of the deed of gift and the com- 
promise decree. 

10. Learned Counsel appearing for 
some of the respondents, on the other 
hand, urged that there was no declaration 
at all in respect of the ownership of 
Gopal Saran Singh (Defendant No. 2) 
with regard to any property by that judg- 
ment, and, in any event, the plaintiffs not 
being parties in that insolvency case, the 
said judgment was not binding on them. 
According to him, the judgment relied 
upon was a judgment in personam and 
not in rem. He pointed out that the 
w<jrd 'absolutely' occurring in Sec. 41 was 
of’ great significance and, in no event, 
there was any declaration in favour of 
defendant No. 2 absolutely. 

11. A judgment is conclusive proof, as 
against persons and privies, of facts direc- 
tly in issue in the case, actually decided 
by the Court, and appearing from the 
judgment itself to be the ground on 
which it was based. But there are cer- 
tain exceptions to this general rule and 
the provisions contained in Section 41 are 
by way of exceptions. This section con- 
sists of two parts. The first one makes 
certain, judgments, orders or decrees 
relevant, and the second one makes 
those judgments conclusive evidence in 
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certain matters. In order that a judg- 
ment should come within the purview of 
Section 41, it must be (11 of a com- 
petent Court in the exercise of probate, 
matrimonial, admiralty or insolvency 
jurisdiction and (2) it must (a) confer 
upon or take away from any person any 
legal character, or (h) declare any person 
to be entitled to any such character, 
or (c) to be entitled to any specific thing, 
not as against any specified person but 
absolutely. According to learned counsel, 
the case of the appellant came within the 
last part indicated by me in Clause (c), 
referred to above. It is true that the 
judgment relied upon was a judgment of 
a competent Court in the exerciser! 
insolvency jurisdiction, but the question 
fcr consideration is as to whether by 
that judgment any declaration was given 
I that defendant No. 2 was entitled to any 
'specific thing absolutely. 

12. The learned Additional District 
Judge referred to Official Assignee of 
Madras v. Official Assignee of Rangoon, 
AIR 1924 Mad 662. but that derision is 
not relevant. Inasmuch as the question 
which arose for consideration In that case 
was as to whether an order made by an 
Insolvency Court declaring that a parti- 
cular person was never a partner of a 
firm and was never adjudged an insolvent 
by that Court was a judgment in rem 
and it was held that It was not so as 
It did not confer or take away any legal 
c h aracter within the meaning of Sec. 41. 
In the present case, learned counsel for 
the appellant has not submitted that any 
legal character was conferred by the 
judgment in question. The learned Addi- 
tional District Judge has referred to "In 
the matter of P. C. Venkataramanayya 
Fantulu’’, AIR 1931 Mad 441 (SB). The 
earlier derision of the Madras High Court 
In the case of the Official Assignee of 
Madras. AIR J924 Mod 662 was relied 
upon, and it was further held that it was 
not enough to show that under the judg- 
ment of an Insolvency Court one had 
become entitled to a specific thing, but 
his title to such a thing must have been 
declared not as against any specified per- 
son, but absolutely. The relevant obser- 
vations are these; 

"So far as I could see, there Is nothing 
In the Insolvency Act for declaring the 
title of any portion (person?) to a speci- 
fic thing in the manner provided for In 
Section 41 of the Evidence Act. The 
title to the specific thing should be 
declared absolutely and not merely as 
against another person, and in cuch a case 
only it would have to be conclusive as 
against the whole world”. 

In that case a question arose whether an 
actionable claim, such as a right to re- 
cover a debt from any person, could be 
deemed to come unde; "any specific 


thing” mentioned in Section 41, and it 
was held that the final judgment (Ext 13) 
of the appellate Court in insolvency 
jurisdiction, holding that L. V. N. Sastrt 
was entitled to recover the debt, did not 
amount to a judgment in rem within the 
meaning of Section 41 of the Evidence 
Act so as to bind persons who were not 
parties or privies to that case. 


13. Learned counsel for the appellant 
relied on Hla Gyaw U v. U Tun Kyaw 
Sen. AIR 1937 Rang 369, but the facts of 
that case are entirely different. Inasmuch 
as the receiver appointed in that case 
had moved the Court to avoid the trans- 
fer of certain lands made by the insolv- 
ent Hmwe Ban in favour of his wife. Ma 
Tarokma. by registered deed on 25th Mav 
1934, which was prior to the application 
for adjudication as an insolvent and the 
'order of adjudication. The wife, in turn, 
sold those lands to the appellant, Hla 
Gyaw U by a registered deed dated 14th 
May, 1935 The Court found that the 
transfer made by the insolvent to his wife 
was fraudulent and annulled it. The 
receiver then sold those four pieces of 
paddy land (which were transferred by 
the insolvent in favour of his wife) to 
one Pu Hla Aung on 21-1-1936. On 
1-2-1936, Hla Gyaw U filed an application 
to pay into Court the amount that had 
been bid at the auction of those lands. 
He filed another application aski n g the 
Court to direct the receiver to set aside 
the sale of those paddy lands and made 
a prayer for enquiry as to the title 
In respect of the paddy lands as between 
Wmself and the receiver. This applica- 
tion was dismissed and the appeal against 
tiie order of dismissal also was dismissed. 
In second appeal by Hla Gyaw U, It was 
urged that the decision to the effect that 
the gift to Ma Tarokma had been avoid- 
ed was not binding on him. in view of 
ffie iact' that' that decision was reached in 
an enquiry in which he was not a party. 
Sparge, J., referred to Section 4, sub-sec- 
tion (2) of the Provincial Insolvency Act 
and came to the conclusion that the ap- 
pellant, Hla Gyaw U should be regarded 
as a claimant through Ma Tarokma and 
he was bound by the finding that the 
transfer to Ma Tarokma was void, al- 
though he was not a party to the applica- 
tion, inasmuch as the decision to that 
effect was a decision in remand was valid 
against all persons. It is quite obvious 
from these facts that In that case the 
transfer (the gift) In question had been 
avoided at the instance of the receiver 
and that derision was arrived at in a 
proceeding under Section 4 of the Pro- 
vincial Insolvency Act. In the instant case, 
however, the deed of gift dated 9 th 
March, 1940, in favour of plaintiff No, 6 
has not been avoided and there was no 
proceeding under Section 4 of the pro- 
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rincial Insolvency Act. Moreover in 
the case relied upon fay learned counsel 
the decision that the gift was not valid 
was arrived at in a proceeding in which 
the wife,. Ma Tarokma, was a party, and 
as such it could be reasonably held that 
her transferee, EQa Gyaw U was claim- 
ing title through her and he was bound 
by the decision given in the proceeding 
under Section 4 initiated at the instance 
of the receiver. In my opinion, this deci- 
sion is not of any assistance to the appel- 
lant. 

14. Learned counsel for the appellant 
relied on the provisions of sub-sections 

(1) and (2) of Section 4 of the Provincial 
Insolvency Act, and they read thus: 

“4 (1) Subject to the provisions of 
this Act, the Court shall have full 
power to decide all questions whether of 
title or priority, or of any nature what- 
soever, and whether involving matters of 
law or of fact, which may arise in any 
case of insolvency coining within the 
cognizance of the Court, or which the 
Court may deem it expedient or neces- 
sary to decide for the purpose of doing 
complete justice or making a complete 
distribution of property in any such case. 

(2) Subject to the provisions of this 
Act and notwithstanding anything con- 
tamed in any other law for the time 
being in force, every such decision shall 
be final and binding for all purposes as 
between on the one hand, the debtor and 
the debtor's estate and on the other 
hand, all claimants against him or it 
and all persons claiming through or 
under them or any of them. 

(3) ” 

He contended that the decision of the High 
Court in Miscellaneous Appeal Ho. 226 of 
1951 (referred to above) was binding on 
the present plaintiffs, according to the 
provisions of sub-section (2) of Section 4. 
But this contention cannot he accepted. 
According to sub-section (2), the deci- 
sion shall be final between a debtor and 
the debtor’s estate on the one. hand and 
all claimants against him or it and all 
persons claiming through or under them 
or any of them on the other hand. The 
present plaintiffs were admittedly not 
the debtors, but besides this ’ they were 
not the claimants as against the debtor 
(defendant No. 2), inasmuch as they were 
not parties to the insolvency case or the 
appeal arising therefrom. Moreover, the 
plaintiffs were not claiming through the 
persons who were the claimants in the 
insolvency case. The position thus is 
that the provisions of Section 4 (2) are 
not at all attracted. 

15. Learned counsel for the appellant 
has not been able to point out any pro- 
vision in the Provincial Insolvency Act 
for declaring the title of any person to 


a specific thing absolutely which alone 
could make that declaration conclusive 
even as against the persons who were not 
parties to a proceeding under that Act. 
I would now refer to D. G. Sahasrabudhe 
v. Kilachand Deochand and Co.. AIR 1947 
Nag 161 (FB). The question referred to 
the Full Bench was as follows: 

"When an act of insolvency which 
forms the basis of the order of adjudica- 
tion consists of a certain transfer can the 
transferee question the correctness of 
that order in the subsequent proceedings 
for annulment and contend that the 
transfer is good when he was not a party 
to the adjudication proceedings”? 

Pollock, J, referred to Section 41 of the 
Evidence Act and observed as follows:-— 

"The order of adjudication under that 
section is conclusive proof that any legal 
character which it confers or takes away 
accrued or ceased as stated in the order. 
It does not, however, appear to me that 
the order is conclusive proof of anything 
more than that the insolvent has been 
so adjudged. It seems to me that a 
judgment in rem is conclusive only as 
regards status but not as regards the 
grounds on which the order is based, see 
Ballantyne v. Machinnon, (1896) 65 LJQB 
616; Radhaldsbin v. Mt Gangabai, AIR 
1928 Sind 121 and ILR 54 Mad 601 =• 
(AIR 1931 Mad 441 (SB)), and that there- 
fore the order adjudging the debtor 
insolvent is inadmissible in evidence as 
between third parties to prove that the 
act on which the order was based was an 
act of insolvency”. 

His Lordship answered that question by 
saying that it was open to the transferee 
to contend that the transfer was good. 
Sen, J., also held that under Section 41, 
Evidence Act, the order of adjudication 
in an insolvency case was admissible to 
prove the legal character of the debtor 
as an insolvent, but was inadmissible as 
against third parties to prove that the 
act on which the order was passed was 
an act of insolvency. His Lordship’s 
answer to the said question was that the 
transferee could contend in subsequent 
proceeding for annulment that his trans- 
fer was good notwithstanding that the 
order of adjudication was based on the 
alleged transfer as being an act of insolv- 
ency. Bose, J., -however, took a con- 
trary view and answered the question 
referred to the Full Bench by saying that 
the transferee could not question the 
order of adjudication in the annulment 
proceedings either as regards the fact, of 
insolvency or as regards the act on which 
the order was founded, and the remedy 
of the transferee was to appeal under 
Section 75 as a person aggrieved. In ac- 
cordance with the opinion of the majo- 
rity, the answer to the question refer- 
red to was that the transferee, who was 



144 Pat [Pra 15-19] Gaurl Shankar v. Hamchander (Tarkeshwar Nath J.) 


not a party to the adjudication proceed- 
ings could contend in subsequent pro- 
ceedings for annulment that his transfer 
was good notwithstanding that the 
order of adjudication was based on the 
alleged transfer as being an act of in- 
solvency. 

16. In the present case, the question 
which arose for determination in Mis- 
cellaneous Appeal No. 226 of 1961 was as 
to whether Gopal Saran Singh, defendant 
No. 2 (the appellant In that appeal) was 
entitled to he adjudicated as an insolv- 
ent, and the decision given on that 
question is of course conclusive, but only 
with regard to the fact that the said 
appellant was not adjudicated as an in- 
solvent and that his application for being 
declared as an insolvent failed and was 
dismissed. The ground on which that 
application failed cannot be deemed to be 
conclusive so far as the present plaintiffs 
are concerned, inasmuch as they were 
not parties to the insolvency case. It is 
true that the question whether the deed 
of gift executed by defendant No. 2 in 
favour of the plaintiff No. 6 was a collu- 
sive one or not was gone into in that mis- 
cellaneous appeal, but the finding arriv- 
ed at on that question is conclusive only 
between the parties to that case and not 
against the present plaintiffs. The deter- 
mination of the nature of the deed of 
gift or the compromise was not absolute 
as against all the persons, and hence the 
judgment relied upon by learned counsel 
for the appellant was not a conclusive 
proof of the title of defendant No. 2 in 
respect of the properties which he trans- 
ferred in favour of defendant No. 1 on 
21-11-1957. I am thus of the view that 
the learned Additional District Judge was 
right in holding that the findings arrived 
at by the High Court In Miscellaneous 
Appeal No 226 of 1951 were not binding 
An ±bf* jiresen# plaintiff Thp jxeitiaet 
thus is that it was open to him to con- 
sider the other evidence as well as 
regards the title claimed by the plaintiffs 
on the basis of the deed of gift and the 
compromise. 

17. Mr. Jaleshwar Prasad appearing 
for some of the respondents referred to 
Kalyanchand Lalchand v. Sitabai. ILR 
33 Bom 309 =■ (AIR 1914 Bom 8) (FB). 
but in that case the question for consi- 
deration was whether the judgment 
refusing probate was as much within the 
scope and intention of Section 41 of the 
Evidence Act as a judgment granting 
probate and whether the judgment in the 
probate proceeding operated as res judi- 
cata. It was held that Sec. 41 was not 
applicable to the judgment of the appel- 
late Court refusing probate and the said 
judgment in the probate proceeding 
operated as res judicata between the 
parties under Section 83 of the Probate 


and Administration Act (V of 1881) and 
Section 11 of the Civil Procedure Code, 
This decision fs not relevant for the pre- 
sent purpose. He further urged that the 
plaintiffs’ suit could be decreed even on 
the basis of the finding of the learned 
Additional District Judge that Rambha 
Devi (plaintiff No. 6) was in possession 
of the gifted properties and that Gopal 
Saran Singh (defendant No. 2) had no 
concern with those properties. He sub- 
mitted that the possession of plaintiff 
No. 6 and the other plaintiffs should be 
deemed to be adverse, and on that basis 
they had acquired a title in respect of 
the properties in question. This was, 
however, not the ground on which the 
plaintiffs claimed any relief in the pre- 
sent suit, and as such defendant No. 1 
was not called upon to meet this ground. 
I thus do not find any merit in this 
contention: but the plaintiffs have been 
tightly granted a decree on the basis of 
the deed of gift and the compromise. 

18. No other point was raised by 
learned counsel for the appellant. There 
is no merit in this appeal and it is ac- 
cordingly dismissed with costs payable to 
respondents 1 and 6. 

19. DUTTA, J.:— I agree. 

Appeal dismissed. 


AIR 1970 PATNA 144 (V 57 C 24) 
TARKESHWAR NATH AND 
K. K. DUTTA, JJ. 

Gauri Shanker Sah and others, Appel- 
lants v. Ramchander Sah and others, Res- 
pondents. 

A. F. A. D. No. 510 of 1966, D/- 18- 
4-1969, from decree of 2nd Addl. Dist. J.. 
Chapra, D /- 26-4-1966. 

(A) Succession Act (1925), Ss. 74, 95— 
Will — Construction nf — Interns# nmat- 
ed whether b absolute or limited one — 
Will baa to be considered os a whole. 

The recitals in a will in each case have 
to be considered in order to determine as 
to whether the interest created in favour 
of one person or the other was an abso- 
lute one or a limited one. The will has 
to be read as a whole, meaning thereby 
that the true intention of the testator has 
to be gathered not by attaching import- 
ance to Isolated expressions but by read- 
ing the will as a whole with all its pro- 
visions and ignoring none of them as 
redundant or contradictory. Effect should 
be given to every disposition contained 
in the will as far as it is legally possible 
unless the law prevents effect being 
given to it But if there were two 
repugnant provisions conferring suc- 
cessive interests, a Court of construction 
will proceed to the farthest extent to avoid 
KM/LM/F412/69/YPB/M 
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repugnancy, so that effect could be given 
to every testamentary intention contain- 
ed in the will. AIR 1953 SC 7 & AIR 1963 
SC 1703 & AIR 1964 SC 1323, Rel. on. 

(Paras 11, 12)' 

(B) Succession Act (1925), Ss. 131 and 
124 — Contingent bequest — Bequest in 
favour of B — Condition superadded 
that if he as well as his male issue would 
die without leaving behind any legitimate 
male issue then agnates of testator would 
get properties as absolute owner — Event 
of death of B or of his son though speci- 
fied was uncertain — Provisions of S. 131 
attracted and ulterior bequest in favour 
of agnates is contingent and subject to 
rules contained in S. 124 — Unless B dies 
during life time of testator i.e. specified 
uncertain event happens, legacy in favour 
of agnates cannot take effect. Case law 
discussed. (Paras 14, 22) 
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J* C. Siriha and Nageshwar Saran, for 
Appellants; Prem Lall and Gupteshwar 
f^fad ( for Nos. 1 to 6) and M. S. 
Madhup (for Nos. 7 & 8), for Respondents, 


TARKESHWAR NATH, J.: This appeal 
by the plaintiffs arises out of a suit for 
a declaration that the house including 
the site and Sahan appertaining thereto 
specified in schedule no. 2 of the plaint 
as well as the moveable properties kept 
in that house, as mentioned in schedule 
no. 3 of the plaint, belonged to them and 
that they were entitled to recover pos- 
session thereof by evicting the defendants 
therefrom. The plaintiffs made a prayer 
for allowing mesne profits and for per- 
manently restraining the defendants from 
interfering with their possession after the 
granting of the said declaration. In the 
alternative, the plaintiffs asked for a 
decree for a sum of Rs. 1000 as the price 
of the moveable properties specified in 
schedule no. 3, in case they were not able 
to get a decree for recovery of posses- 
sion of those moveables. 


2. The plaintiffs’ case was that one 
Mathura Ram left two sons, Gauri Shan- 
ker Sah (plaintiff no. 1) and Bhagwan 
LaL Plaintiffs 2 to 5 are the sons of 
plaintiff no. 1, plaintiff no. 6 is the son of 
plaintiff no. 3. and plaintiff no. 7 the 
wife of plaintiff no. 1. Ramrati Kuer 
was the widow of Bhagwan Lai. Mathura 
Ram had a sister named Janki Kuer and 
she Was married to Bisheshwar Sah son of 
Gurudeyal Sah of village Godana. Bishe- 
shwar had no issue, either male or female, 
and so he kept Bhagwan Lai with him- 
self. He executed a will in respect of 
his moveable and immoveable properties 
on 2-7-1893 and this will was a register- 
ed one. He provided in that will that 
he Would remain the absolute owner of 
all the properties till his death but, after 
his death, his wife, Janki Kuer, would 
remain in possession of those properties; 
but she would have no right to transfer 
them. There was a further provision 
that after the death of Janki Kuer, Bhag- 
wan Lai would become the absolute 
owner in respect of those properties and, 
after the death of Bhagwan and his wife, 
the son of Bhagwan would be the absolute 
owner of those properties^ But if Bhag- 
wan as well as his male issue would die 
without leaving behind any male issue, 
then the agnates of Bisheshwar Sah 
would be the absolute owners of those 
properties. 

The plaintiffs alleged that the last 
clause of the will giving the properties 
to the agnates was repugnant and void 
and it could not curtail in any manner 
the absolute interest given to Bhagwan 
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Lai in clear and unambiguous terms. 
After the death of Bbheshwar Sah and 
Janki Kuer. all his properties came in 
possession of Bhagwan Lai as an absolute 
owner and he obtained a probate of the 
said will from the District Judge of 
Saran on 8-7-1904. 

3. The case of the plaintiffs further 
was that apart from other houses, orch- 
ards and lands, Bisheshwar Sah (was?) 
the owner of a north facing residential 
house in village Godana. covering an area 
of about 1 katha 10 dhurs described in 
schedule no. 1 of the plaint There was a 
Parti land measuring about 2 kathas 
adjacent east of the said house and that 
land belonged to one Jagdish Bhagat 
alias Jaggu Bhagat. but it was purchased 
by one Ramnandan Gir in a Court sale 
held in an execution case, and the said 
purchaser sold that land to Bhagwan Lai 
orally for a sum of Rs. 50. Ramnandan 
Gir executed an unregistered sale deed 
in respect of that land in favour of Bhag- 
wan Ini on 25-12-1911. There was another 
piece of land measuring about 15 dhurs 
adjacent south of the aforesaid house and 
that land belonged to one Ganaur Mahto, 
but be sold it to Bhagwan Lai orally 
for a sum of Rs. 15. In this manner. Bhag- 
wan Lai came in possession of those lands 
lying adjacent to east and south of the 
house of Bbheshwar Sah and he made 
some extensions in the said house towards 
the east by making certain constructions. 
He further constructed a verandah and 
a latrine on the southern Parti land. The 
house and the Sahan Including the 
original house of Bisheshwar as well as 
the subsequent acquisitions and additions 
made by Bhagwan Lai were described in 
schedule No. 2 Bhagwan died on 15-9- 
1925 and then bis widow, Ramrati Kuer, 
came in possession of that house and 
other properties of Bisheshwar, except 
the orchard and the land ■which ■were 
dedicated orally by Bisheshwar for 
Dharamshala and celebration of Annakut. 

Ramrati Kuer executed a gift in res- 
pect of all the properties on 11-4-1953 in 
favour cf plaintiff No. 4, os a result of 
which the plaintiffs came in possession of 
those properties as donees. Ramrati died 
on 134-1958. The plaintiffs were the 
preferential heirs of Bhagwan Lai and 
Ramrati Kuer. and in that capacity as 
well they were the owners of the estate 
whlch at one time belonged to Bhagwan 
and his widow. Plaintiff No. 1 was duly 
recorded in the municipality in respect 
of the disputed house which was given to 
him bv Ramrati Kuer. The defendants 
(agnates of Bisheshwar Sah) were anxi- 
ous to usurp the properties left behind 
by Bbheshwar and they embarked on a 
frivolous litigation with Ramrati Kuer 
and plaintiff No. 1 in the year 1927 which 
continued even up to the High Court, but 


they were unsuccessful throughout On 
10-7-1958 defendants 1 to 5 forcibly en- 
tered in the disputed house in which 
plaintiff no. 7 alone was living on that 
date and they took forcible and wrong- 
ful possession of the moveables kept in 
that house. Plaintiff no. 2 was seriously 
assaulted by defendants 2 to 5 and 
there was a criminal case against them 
which ended In acquittal on 31-3-1959. 
This emboldened them and they continu- 
ed their possession wrongfully. 

Apart from the title referred to above, 
the plaintiffs had acquired title in respect 
of the disputed properties even on the 
basis of adverse possession in respect of 
those properties The plaintiffs thus fil- 
ed the suit on 11-7-1959 for the reliefs 
indicated above. 

4. The plea of defendants 1 to 6 was 
that the suit was barred by limitation 
and they alleged that, according to the 
said will of Bbheshwar Sah. Janki Kuer 
got a life estate only and, similarly on 
her death, Bhagwan Lai as well got a 
life estate, and on hb death, Ramrati 
Kuer also got a similar estate. Bhagwan 
had left no male issue and, even if he 
would have any. he abo would have got 
a limited interest till hb life, but that 
contingency did not arise at all and as 
such, after the death of Bhagwan Lai 
without a male issue, the defendants 
(agnates) were entitled to all the proper- 
ties as absolute owners thereof. Their 
case further was that Bhagwan did not 
make any construction and as such the 
plaintiffs were not entitled to claim any 
portion of the disputed land and house 
as belonging to Bhagwan LaL They, how- 
ever, admitted that the entire land and 
the house as described in schedule no. 2 
of the plaint belonged to Bisheshwar Sah 
and the same devolved on Bhagwan Lai 
m a legatee, but for has lifetime only ac- 
cording to the will. 

Ramrati Kuer did not get the proper- 
ties as an heir of Bhagwan, but whatever 
right she had, it was under the will and 
the gift executed by her in favour of 
plaintiff no. 4 was a fraudulent one. inas- 
much as she was extremely weak and 
was unconscious for several days before 
her death which took place on 13-4-1958. 
The plaintiffs were never in possession 
of the disputed house and they never 
paid any tax or rent In respect thereof. 
According to them. Gurudeyal Sah was 
their ancestor as well as that of Bbhe- 
shwar Sah and they were the descen- 
dants of Agandh Sah who was one of 
the two sons of Gurudeyal Sah. They 
denied the claim of the plaintiffs regard- 
ing adverse possession and alleged that 
they were entitled to the properties 
absolutely as being agnates of Bbhesh- 
war Sah. There was a formal written 
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statement by the guardian ad litem of 
minor defendants 7 and 8. 

5. The Additional Subordinate Judge 
held that Bhagwan Lai got an absolute 
interest in the properties of Bisheshwar 
Sah by the will dated 2-7-1893 and not a 
life interest. Ramrati Kuer and the plain- 
tiffs had acquired title by adverse posses- 
sion in respect of a portion of the suit 
properties. The portion of land describ- 
ed in Schedule no. 2 was acquired by 
Bhagwan Lai and the plaintiffs were en- 
titled to it, but their case that the defen- 
dants had wrongfully carried away the 
moveables worth Rs. 1000 was not 
correct 

He found that the deed of gift dated 
11-4-1958 executed by Ramrati Kuer in 
favour of plaintiff no. 4 was neither 
valid nor genuine, and hence plaintiff 
no. 4 did not acquire any title on the 
basis of that deed He held that the suit 
was maintainable and it was not barred 
by limitation. In view of these findings, 
he decreed the suit in part and declared 
the plaintiffs’ title in respect of the proper- 
ties described in schedules 1 and 2 and 
granted them a decree for recovery of 
possession thereof 

G. Defendants 1 to 6 filed an appeal 
against the aforesaid decree. The Addi- 
tional District Judge held that the estate 
conferred on Bhagwan Lai was not an 
absolute estate and as such, after the 
death of Bhagwan Lai on 15-9-1925, the 
estate which came to Ramrati Kuer was 
only a life estate and not an absolute 
estate. The plaintiffs failed to prove 
their title by adverse possession. They 
further failed to establish as to which 
portion of the disputed land described in 
schedule no. 2 was purchased by Bhag- 
wan Lai and even the factum of sale of 
that portion or the identity thereof was 
not proved by them. He allowed the 
appeal, set aside the Judgment and decree 
of the trial Court and dismissed the plain- 
tiffs’ suit. Hence, the plaintiffs have fil- 
ed this second appeaL 

7. Learned Counsel for the appellants 
submitted that the learned Additional 
District Judge had misconstrued the 
terms of the will (Ext. 9) dated 2-7-1893, 
and according to the true conception, 
Bhagwan Lai had acquired an absolute 
interest and not only a limited one. He 
contended that the last clause of the will 
giving an absolute interest to the agnates 
was repugnant, inoperative and void and 
the absolute interest given to Bhagwan 
Lai could not be curtailed by that clause. 
He further contended that even Ramrati 
Kuer had acquired an absolute interest, 
after her death the plaintiffs who were 
the heirs of Bhagwan Lai were entitled 
to the properties in suit as absolute 
owners. Learned counsel for the respon- 
dents, on the other hand, submitted that 
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*. e will had to be read as a whole and 
all the terms or clauses should be taken 
uno account in order to determine the 
intention of the testator and no clause of 
it should be held to be repugnant or void 
He submitted that it was true that ac- 
cording to the tenor of the wall Bhag- 
wan Lai was given an absolute interest 
and the agnates of Bisheswar Sah also 
were given absolute interest after the 
death of Bhagwan and that of his son, if 
any dying without leaving any male 
issue, but the real intention of the testa- 
tor was to give only a life interest to 
Bhagwan Lai and not an absolute one. 
The interpretation of the will in this 
manner alone would be consistent, work- 
able and reconcilable of all the terms 

_ 8. In order to appreciate the respec- 
tive contentions it is necessary to refer 
to the various terms of the will (Ext. 9) 
executed by Bisheshwar Sah. The rele- 
vant terms, as translated, can be classfi- 
ed in the following heads; 

"(a) I, the executant, have no male or 
female issue. . . .Hence I, the executant 
with the idea in view that my name 
and trace may be perpetuated, have kept 
with me and brought up and maintained 
Bhagwan LaL . . .who is related to me, 
the executant, as my nephew (Sarh-beta), 
since his childhood, with the consent of 
his mother and father and performed his 
marriage and Duragawan ceremonies.” 

"(b) Hence L the executant, of my 
own accord and free will, in a sound 
state of my body and mind, with a view 
to avoid dispute in future execute this 
will, in favour of Bhagwan Lai, aforesaid 
and declare that till my death I, the exe- 
cutant shall remain in possession, oc- 
cupation and appropriation of the entire 
immovable properties, mentioned below, 
moveable household goods, cash and 
ornaments as an absolute owner as usual 

ft 

• « « 

"(c) After the death of me, the exe- 
cutant, Mossammat JanM Kuer, wife of 
me. the executant, shall remain in pos- 
session, occupation and appropriation of 
the produce thereof, without the right of 
transfer thereof.” 

"(d) After the death of Mossammat 
JanM Kuer, aforesaid, the said Bhagwan 
Lai shall enter into possession, occupa- 
tion and appropriation thereof as son, 
legal heir and an absolute owner.” 

(e) "After the death of Bhagwan Lai 
and his wife his legitimate male issue 
shall enter into possession and occupation 
thereof, as an absolute owner.” 

(f) "In case the said Bhagwan Lal as 
well as his male issue die without leaving 
behind any legitimate male issue in that 
case (illeg) agnate of me, the executant 
out of the agnates of me, the executant, 
shall enter into possession and appropria- 
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Con, as an absolute owner of the entire 
properties entered in this will Le.. cash, 
ornaments and moveable properties. 

“(g) In case son is bom to me, the 
executant, the sons (sic) if they are at all 
bom to me, the executant, and the legatee 
shall partition among themselves in equal 
shares the entire moveable and immove- 
able properties, ornaments and cash. The 
stipulations which have been entered (in 
this deed) concerning the agnates of me 
the executant, in case of Bhagwan Lai 
aforesaid being issueless shall hold good 
for the sons of me. the executant." 

“(h) . . son if bom to me, the execu- 
tant, the agnate of me, the executant shall 
have no connection and concern with it 
(sic),” 

9. There is no controversy between 
the parties that the testator, Bisheshwar 
Sah, was the absolute owner of the pro- 
perties till his death and later on his 
widow, Janki Kuer got a limited interest. 
Besides this, it is the admitted case of 
the parties that Bhagwan Lai came in 
possession of the properties after the 
death of Janki Kuer. It is further clear 
that Bhagwan did not leave any male 
issue and, therefore, the question of his 
son getting interest of one kind or the 
other does not arise at all. The substan- 
tial dispute between the parties, however, 
i3 with regard to the interest acquired 
by Bhagwan Lab According to the plain- 
tiffs, Bhagwan. Lai became absolute owner 
as mentioned in clear terms in the will, 
but. according to the defendants, the 
absolute interest must be deemed to be 
the limited interest, inasmuch as two 
absolute interests cannot be created in 
favour of Bhagwan Lai as well as the 
agnates of Bisheshwar Sah. In case Bhag- 
wan got an absolute interest, then the 
plaintiffs would be entitled to the dis- 
puted properties, but in the event of his 
getting only a limited interest, the defen- 
dants would be entitled to the properties 
in the capacity of agnates of Bisheshwar 
Sah, 

10. Learned counsel for the appellants 
relied, at first, on the provisions of sec- 
tion 95 of the Indian Succession Act 
which reads thus: 

"Where property is bequeathed to any 
person, he is entitled to the whole In- 
terest of the testator therein, unless it 
appears from the will that only a restric- 
ted interest was intended for him.” 

He contended that Bhagwan Lai having 
been made the absolute owner his in- 
terest as such was not restricted in any 
manner by the aforesaid will and, even 
if there was a restriction, that must be 
held to be repugnant and void. He then 
referred to Section 131 of the very same 
Act, and it reads thus 

"131 (1) A bequest may be made to 
any person with the condition euperadd- 


ed that. In case a specified uncertain 
event shall happen, the thing bequeathed 
shall go to another person, or that in 
case a specified uncertain event shall not 
happen, the thing bequeathed shall go 
over to another person. 

(2) In each case the ulterior bequest 
is subject to the niles contained in Sec- 
tions 120, 121, 122, 123, 124, 125, 126, 127, 
129 and 130." 

This section, however, has to be read in 
conjunction with Section 124 which is 
the first one in Chapter X which deals 
with contingent bequests. Section 124 is 
in the following terms: 

'Where a legacy is given if a specified 
uncertain event shall happen and no time 
is mentioned in the will for the occur- 
rence of that event, the legacy cannot 
take effect, unless such event happens 
before the period when the fund bequ- 
eathed is payable or distributable." 
Learned counsel relied on Illustrations 
(iv) and (v) of this section. He contend- 
ed that a legacy was no doubt given to 
the agnates of Bisheshwar Sah, but the 
passing of the legacy to them was depen- 
dent on the death of either Bhagwan Lai 
without leaving a male Issue or his son 
dying without leaving a male issue, 
(These were the specified uncertain, 
events for the occurrence of which no 
time was mentioned.). Bhagwan Lai had 
left no male issue, but he had not died 
during the lifetime of Janki Kuer and as 
such the specified uncertain events had not 
occurred at the time the properties bequ- 
eathed became either payable or distribu- 
table. That being the situation, his argu- 
ment was that the legacy in favour of 
the agnates could not take effect accord- 
ing to the provisions of section 124. In 
other words, if Bhagwan Lai had died 
during the lifetime of Janki Kuer then 
only the legacy could be acquired by the 
agnates (defendants). 

1L Learned counsel for the appellants 
referred to Tiruchendur Sri Subramania- 
swami Temple V. P. Ramaswami Pillai, 
AIR 1950 PC 32 to support his contention 
that absolute Interest had been given to 
Bhagwan Lai by the testator. In the 
case relied upon, the will of the testator 
dated 20th May, 1919. read as follows: 

“. . . .1 have bequeathed to my son, 
Picha Pillai the right to all my proper- 
ties and moneys, etc., and he shall solely 
enjoy them. If he or his son has no 
child, the said properties shall pass to 
Subramaniaswami at Tiruchendur." 

The said son entered into possession of 
the estate and enjoyed it until his death. 
He died on 10-12-1927, without issue. 
Thereupon his reversioners took posses- 
sion of the properties. The appellant, 
Tiruchendur Sri Subramaniaswami Tem- 
ple. instituted the suit on 10-11-1932 
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(giving rise to that appeal) against defen- 
dants 1 to 22 as being in possession of 
different parts of the estate, and defen- 
dant no. 23 was impleaded as an alienee 
of a part of the estate. The appellant 
claimed that on the death of Picha Pil- 
lai he became entitled to the entire 
estate. The Subordinate Judge held that 
Picha Pillai took an absolute estate, 
notwithstanding the direction that if he 
or his son had no child the properties 
should pass to the temple, and the be- 
quest to the temple was bad as contra- 
vening the rule against perpetuities to be 
found in section 5, Madras Act, I of 1914 
(re-enacted as section 114, Succession Act, 
1925). He thus dismissed the suit as 
against the contesting defendants and 
also against a few others. The learned 
Judge who heard the appeal against that 
decree agreed with the trial court that 
the bequest to the son was unconditional 
and, therefore, conferred upon him an 
absolute estate. 

For the appellant, if was urged that 
the Courts below had erred in their 
interpretation of the will, inasmuch as 
the bequest to the son Picha Pillai was 
curtailed, as there were qualifying words 
in the will providing that if the said son 
or his son had no child, the said proper- 
ties shall pass to Subramaniaswami. If 
was further urged that if the will was 
read as a whole the effect was of creat- 
ing an interest in favour of the deity of 
the temple in the event of Picha Pillai 
dying childless. Their Lordships referr- 
ed to the provisions of section 95 of the 
Indian Succession Act and held that the 
additional qualifying words did not 
restrict the interest given to Picha Pillai. 
In other words, the testator did not in 
any way limit either the character of the 
estate that was given by the earlier 
bequest in favour of the son or made it 
conditional and liable to be divested at 
his death without issue. This decision is 
not exactly on the point which arises for 
consideration in this appeal, but apart 
from this, the recitals in a will in each 
case have to be considered in order to 
determine as to whether the interest 
created in favour of one person or the 
other was an absolute one or a limited 
one. 

12. There are, however, some cardi- 
nal principles which should be kept in 
view while considering the effect of a 
will. The will has to be read as a whole, 
meaning thereby that the true intention 
of the testator has to be gathered not by 
attaching importance to isolated expres- 
sions but by reading the will as a whole 
with all its provisions and ignoring none 
of them as redundant or contradictory, 
(vide Bajrang Bahadur Singh v. Bakht- 
raj Kuer, AIB1953SC 7 and Pearey Lai 
v. Rameshwar Das, AIR. 1963 SC 1703), 


Moreover, another cardinal principle of 
construction of a will was that effect 
should be given to every disposition con- 
tamed m the will as far as it is legally 
possible unless the law prevents effect 
being given to it. But if there were two 
repugnant provisions conferring succes- 
sive interests, a Court of construction 
will proceed to the farthest extent to 
avoid repugnancy, so that effect could be 
given to every testamentary intention 
contained in the will, see Ramchandra 
Shenoy v. Mrs. Hilda Brite, AIR 1964 SC 


These principles could not be contest- 
ed by either side, but learned counsel for 
the appellants strenuously pressed that 
the legacy in favour of the agnates (de- 
fendants) could not take effect in view 
of the provisions of section 131 read with 
section 124 of the Indian Succession Act. 
He relied on Tarkeshwari Devi v. Ram 
Ran Bikat Prasad Singh, AIR 1966 Pat 
40 in which the provisions of sections 124 
and 131 were considered fully. The regis- 
tered will (Ext. 1) in that case was exe- 
cuted by one Raghunath Prasad Singh 
on 21-8-1938, who died a month or two 
later. He was married to one Srimati 
Jageshwar Kuer and had a son named 
Sukhdeo Prasad Singh and a daughter, 
Srimati Satrupa Kuer. The son died in 
the lifetime of the father, leaving two 
daughters, namely, Srimati Tarkeshwari 
Devi (plaintiff appellant), who was mar- 
ried to Awadhesh Prasad Singh and 
Srimati Shivrani Devi, who was married 
to Ram Ran Bikat Prasad Singh (defen- 
dant No. 1). Defendant no. 2 was the 
brother of defendant no. 1. Jageshwar 
Kuer died in November, 1948 and Shiv- 
rani Devi died on 1-11-1949 without 
leaving any issue. The will provided that 
till his lifetime the executant shall 
remain in possession and occupation of 
the entire property, but after his death 
the shares in certain villages would abso- 
lutely belong to his wife, Srimati Jagesh- 
war Kuer, who will have the full rights 
and power to make transfer, etc., but the 
remaining property would remain in her 
possession for her lifetime with limited 
power to appropriate the income thereof. 

Both the granddaughters were minors 
and till the lifetime of Jageshwar Kuer 
she would be their guardian. The testa- 
tor further provided that after the death 
of Jageshwar Kuer the entire property 
would be treated as 16 annas property, 
out of which 5 annas 4 pies share con- 
stituting proprietary interest would pass 
to Srimati Satrupa Kuer and her heirs as 
absolute owners and the remaining 10 
nnnas 8 pies share would pass to both 
the minor granddaughters, (1) Srimati 
Tarkeshwari Kuer and (2) Srimati Shiv- 
rani Kuer in equal share as absolute pro- 
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prietary interest; but if one of the two 
granddaughters died issueless, then the 
other living granddaughter would enter 
into possession and occupation of the 
entire 10 annas 8 pies share and would 
become the absolute owner thereof. The 
subject-matter of the suit related to the 
remaining property which was given to 
Jageshwar Kuer for her lifetime^ with a 
limited power. In accordance with the 
provisions of the will, Jageshwar Kuer 
came in possession of the property and 
continued in possession thereof till her 
death. Thereafter. 5 annas 4 pies share 
of that property devolved on Satrupa 
Kuer and the remaining 10 annas 8 pies 
share devolved on Tarkeshwari and Shiv* 
rani in equal shares. 

By a private partition between the 
two, the property in suit, Le., a little 
over 40 acres of kasht land in village 
Toralpura besides the 16 annas mihdat 
Interest in a certain tauzl in the same 
village were allotted to Shivrani. Short- 
ly after her death, a dispute arose. a3 
the plaintiff claimed to have become the 
owner of the property allotted to Shiv- 
rani, and the case of the plaintiff was 
that in view of the aforesaid provisions 
in the Will she was entitled to the suit 
property after the death of Shivrani or, 
in the alternative, a decree for Rupees 
33,800, being the value of the suit pro- 
perty. The defence was that inasmuch 
as both Tarkeshwari and Shivrani were 
alive at the time of the testator’s death 
as also at the time of the death of Jage- 
shwar Kuer, the absolute estate was 
bequeathed to them and each of them 
got equal shares in them absolutely. In 
other words, the estate which vested in 
Shivrani was not a life estate, as contend- 
ed by the plaintiff. The question for 
consideration in the appeal was the 
nature of the estate which vested in the 
two granddaughters after the death of 
Jageshwar Kuer. It was contended on be- 
half of the plaintiff appellant that a joint 
life estate was created in favour of the 
two granddaughters and in the event of 
the one surviving the other dying issue* 
lees, an absolute estate came to the sur- 
vivor. Ramratna Singh, J„ who delivered 
the main judgment, pointed out that the 
testator did not intend to divest the 
interest of one granddaughter, once it 
had vested in her. Their lordships con- 
sidered the provirions of Sections 124 and 
131 of the Act On a review of the 
various authorities, including Indira Rani 
v. Akhoy Kumar. 59 Ind App 419 = (AIR 
2932 PC 269). the correct legal position 
Was stated In the following manner: 

"If the interest created in favour of 
a person should take effect on the 
happening of an event which must 
happen, it is a vested interest; but if it is 
to take effect on the happening of a spe- 


cified uncertain event which may or 
may not happen, the interest fs a con- 
tingent one. The death of a life tenant 
is an event not contingent but certain, 
EtUl it is by no means certain that the 
subsequent legatees will survive the life 
tenant. Hence, where the legacy is to 
go subsequently to those persons who sur- 
vive the life tenant, the interest vests in 
the survivors only after the death of the 
life tenant If thereafter the will con- 
tains a defeasance clause for divesting of 
the interest of one of those subsequent 
legatees on the happening of any specifi- 
ed uncertain event the defeasance clause 
would be valid on the basis of the provi- 
sion contained in subsection (1) of Sec- 
tion 131 of the Succession Act But this 
sub-section Is subject to the rule contain- 
ed in Section 124 (see sub-section (2) of 
Section 131), and Section 124 applies 
when no time is mentioned for the occur- 
rence of the specified uncertain event or 
contingency. The position with regard 
to a Rift Is similar in the Transfer of 
Property Act Section 28 of this Act, 
which corresponds to Section 131 of 
the Succession Act. is subject to the rule 
contained in Section 23 (corresponding to 
Section 124 of the Succession Act). The 
true test therefore, is whether any time 
Is mentioned or not for the occurrence of 
the specified uncertain event”. 

In that case, their Lordships held, apply- 
ing the provisions of Section 124, that 
the subsequent legacy in favour of Tarke- 
shwari Kuer could not take effect un- 
less Shivrani died issueless before the be- 
queathed fund became payable, before the 
death of Jageshwar Kuer. Shivrani died 
long after Jagerivwar Kuer and, therefore, 
she (Shivrani) got an absolute estate in 
5 annas 4 pies share and Tarkeshwari 
Kuer was not entitled to the same after 
her death. Learned counsel for the ap- 
pellants, relying on this decision, submit- 
ted that the provirions of Section 124 
were fully attracted so far as the non- 
passing of the legacy in favour of the 
defendants (agnates) was concerned. 

13. Learned counsel for the appellants 
referred to Ka ml a Prasad v. Murli • Mano- 
har, AIR 1926 Pat 356. The testator in 
that case devised his estate by his will 
to his widow and his two daughters-in- 
law and then provided that in case the 
Eaid three Musammats would die, Murli 
Manohar. son of Ram Charan Lai. his 
brother’s son, shall be the heir and pos- 
sessor of the properties. It was contend- 
ed on behalf of the appellants in that case 
that Section 124 of the Indian Succession 
Act was directly applicable and that the 
bequest in favour of Murli Manohar could 
not take effect as the uncertain event 
specified in the will did not happen 
before the period when the 'fund’ 
bequeathed was payable or distributable. 
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The 'fund’ in that case, the estate of the 
testator, was distributable on his death and 
it was not disputed that all the three 
ladies survived him. Their Lordships 
observed that the rule enunciated in Sec- 
tion 124 of the Succession Act was a rule 
of law and not a rule of construction, and 
although it was not necessary for them to 
decide that point, it appeared that Sec- 
tion 124 operated so as to bar the right 
of Murli Manohar to take under the 
wilL This opinion of their Lordships, 
however, did not decide that appeal and 
as such it may be said that that opinion 
was in the nature of an obiter. 

He then referred to Bashist Narain 
Sahi v. Sia Ramchandra, AIR 1933 Pat 
126. In that case one Chengan Sahi left 
a widow, ML Rajo Kuer. and a son 
Sheoratan. Chengan executed a will be- 
queathing three properties to the deities 
and they were to be managed by his 
widow as Shebait, and after her death 
(which had not yet occurred) by his son 
Sheoratan (who, however, (Red in 1908). 
He bequeathed the residue of his proper- 
ties to Sheoratan, but in the event of 
Sheoratan’s death without issue, the 
legacy was to pass on to the aforesaid 
deities absolutely, and in those circum- 
stances the entire income of the estate 
was to be applied to various charitable, 
educational and religious purposes. One 
question which arose for decision was as 
to whether or not the legacy of the entire 
estate to the deities had failed due to 
the fact that Sheoratan had survived the 
testator. It was contended that Sheoratan 
took an absolute estate on the death of 
the testator and subsequently, after the 
death of Sheoratan without leaving any 
issue, the estate would devolve upon 
the deities. This contention did not im- 
press their Lordships and they referred 
to the provisions of Section 124 of the 
Indian Succession Act, 1925. which cor- 
responded to Section 111 of the Indian 
Succession Act, 1865. Illustrations (i) and 
(ii) of that Section also were referred to, 
and it was pointed out that Section 124 
specifically prevented the legacy, even if 
made, from taking effect unless the event 
happened before the period when the 
fund bequeathed was payable or distribu- 
table. 

Their Lordships relied on Norendra 
Nath Sircar v. Kamalbasini Dasi. (1896) 
ILR 23 Cal 563 (PC), and observed that 
the 'period’ referred to in S. 124 did not 
mean an indefinite period after the testa- 
tor’s death during which the contingency 
of the death issueless might occur, but 
the lawful period for distribution by the 
executor, and "before the period” meant 
"before the commencement of such 
period”. Their Lordships held that 
Sheoratan took an absolute estate inde- 


feasible by the fact that he died issueless 
after the death of the testator. 

14 Section 124 of the present Indian 
Succession Act which corresponds to Sec- 
tion 111 of the Succession Act of 1865 
deals with contingent bequests, meaning 
thereby that the bequest would take 
effect only if the contingency happened 
before the period of distribution. When 
death is spoken of as a contingency, it 
must he construed to mean death before 
the period of distribution. Illustration 
(iv) reads thus; 

"A legacy is bequeathed to A for life, 
and, after his death to B, and fin case of 
B’s death without children’, to C. The 
words 'in case of B’s death without 
cldldren’ are to be understood as mean- 
ing 'in case B dies without children dur- 
ing the lifetime of A’.” 

I would refer to Monohur Mukerjee v. 
Kasiswar Mukerjee, (1899) 3 Cal WN 478, 
in which it was held that Section 111 of 
the then Succession Act laid down a hard 
and fast rule regulating the validity of 
certain classes of contingent bequests 
which, to use the words of their Lord- 
ships of the Judicial Committee in the 
case of Norendra Nath Sircar, (1896) ILR 
23 Cal 563 (PC), 'must be applied wherever 
it is applicable, without speculating on the 
intention of the testator’. Their Lord- 
ships held in that case that they were 
bound to apply the provisions of Sec. Ill 
to that case to which its plain language 
made it applicable; and applying that sec- 
tion, the gift over to Monohur Mukherjee 
did not take effect and that the plaintiff 
had taken an absolute and indefeasible 
estate in the properties mentioned in 
Schedule 3 of the will (in that case). 
Turning once again to the facts of the 
present case, it appears undoubtedly by 
the will in question that a bequest was 
made in favour of Bhagwan Lai. but a con- 
dition was superadded that if he as well 
as his male issue would die without leav- 
ing behind any legitimate male issue, then 
the agnates of the testator would get the 
properties as absolute owners. An estate 
was no doubt conferred on Bhagwan Lai 
but it was subjected by the said condition. 
The event of his death or that of his 
son, if any, was undoubtedly specified, 
but the happenings thereof were _ uncer- 
tain. On the happening of the said event 
or events, the properties bequeathed were 
to go to the agnates. 

These aspects of the will in question 
attract the provisions of Section 131 (1) 
of the Indian Succession Act and, accord- 
ing to sub-section (2) of that section the 
ulterior bequest (in this case, to the 
agnates) would be subject to the rules 
contained in Section 124. The latter sec- 
tion definitely provides that the legacy 
cannot take effect unless the specified un- 
certain event would happen before the 



J52 Pat. [Prs. 14-15] Gauri Shanker v. flamchander fTarkeshwar Hath XJ 


period ■when the fund beqeathed became 
payable or distributable. Applying that 
section to the facts of the present case, 
the position is that unless Bhagwan Lai 
died during the lifetime of JanM Kuer 
(which was the specified uncertain event), 
the legacy in favour of the defendants 
(agnates) cannot take effect The bequest 
to the agnates was a contingent one, 
and there is no escape from the conclu- 
sion that the provisions of Section. 124 are 
fully attracted In respect of the present 
will (Ext A), 

J5. I would not refer to the provisions 
Of the Succession Act and the various 
decisions relied upon by Mr. Prem Lall 
appearing for the major respondents. He 
first referred to Section 75 of the present 
Succession Act which gives a power to 
the Court to determine questions as to 
the object or subject of the will. This 
section, however, is not relevant. The 
other section relied upon is Section 82. 
It provides that the meaning of any 
clause in a will is to be collected from 
the entire instrument, and all its parts 
are to be Construed with reference to 
each other. In other words, according to 
this section, the will has to be construed 
as a whole in order to determine the 
intention of the testator, and whenever 
any question arises as to the meaning of 
any particular clause, that has to be 
gathered from a conspectus of the en- 
tire will so that all the parts of the 
will can be construed with reference to 
each other in order to reconcile and 
harmonise the different parts. I have 
already referred to the decisions laying 
down that the will has to be construed 
as a whole. Mr. Prem Lall at first, refer- 
red to Gulbaji Ajisiji and Co. v. Rustomjl 
Kharshedji. ILR 49 Bom 478 «=» (AIR 
1925 Bom 282 (2)) in support of his con- 
tention that the bequest to Bhagwan Lall 
was a limited one and not an absolute 
one, but the will dated May 6, 1870, in 
that case was of a different nature. CL 8 
of the will in that case executed by 
Kharsedji Jamasii Banatwalla provided 
inter alia as follows: 


Clause 10 read thus: 

'•The property which Is in the above 
eighth clause directed to be given to Chb 
Rtistomjl is to be Riven (to him) In ac- 
cordance therewith. And afterwards 
should my son. Chf. Rustomjl die, which 
God forbid, and should he then leave a 
son, such his son shall afterwards be the 
owner thereof. Should he. however, 
leave daughters, an estimate Is to be form- 
ed of the value of the said estate at 
that time and out of the same four annas 
in the rupee are to be paid to his 
daughters. And should he have no 
children, two annas in the rupee is to 
be paid to his widow. And as to the 
whole residue which should then remain 
Chi. Edulji and his heirs are to become 
the owners thereof". 

It was first contended that Clause 10 was 
Tepugnant and void as being contrary to 
the terms of Clause 8 whereby the pro- 
perty was gifted to the first defendant. 
The second contention was that Sec. Ill 
of the Indian Succession Act applied eo 
that the gifts over bequeathed by CL 10 
could only take effect if the first defen- 
dant had died in the lifetime of the testa- 
tor. A question arose as to whether 
Rustomjl was given a life Interest or an 
absolute one according to Clause 6. The 
provisions of Section 111 of the Indian 
Succession Act were referred to but their 
Lordships held that that section had no 
bearing in the construction of that .will 
and Clauses 8, 9 and 10 of that will had 
to be read together. The important dis- 
tinction between the recitals in the wifi 
of that case and those In the will of the 
present case is that there Was no con- 
tingent bequest in the case relied upon. 
The will in that case definitely provided 
that the property mentioned in the 8th 
Clause was given to ChL Rustomjl and 
Rustomji did come in possession of that 
property. The passing of the legacy, 
either in part or in whole, to the 
daughters of Rustomjl was not dependent 
on _the death of RustomjL In fact this 
position was made absolutely clear by 
Crump, J„ in the following words: 


This Is given as a gift to 

ChL RustomjL After my decease, the 
income of the ground that is the rent 
is to be collected from those persons who 
are possessed thereof and credited to 
the name of the ChL Rustomji in (the 
books of) the shop. For ChL Rustomji is 
now seventeen years old when, therefore, 
he shall arrive at the age of 21, twenty- 
one years, the said ground is to be made 
over to him, and as to the moneys which 
may have been collected and credited, 
the principal together with interest there- 
on at the rate of 5 five per cent, is to 
be Paid oveT to ChL RustonvjL It is to 
be paid over by ChL Edulji". 


The question, therefore. Is whether on 
the words of that section it appears from 
tins will that only a restricted . interest 
was intended for him (Rustomji). That 
question must be answered by reading 
paras 8 and 10 together. The first sen- 
tence of para 10 refers to the directions 
In para 8, and reaffirms those directions. 
The testator had in mind that point of 
^ me - . w ? en those directions had been 
earned into effect, that Is to say. that 
Rustomji had attained the age of twenty- 
one years, and had been put in posses- 
sion of the property. The will then pro- 
eds and afterwards should my son 
Rustomjl die, which God forbid, and 
should he then leave a son, such his son 
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shall afterwards he the owner thereof. 
I agree with the learned trial Judge that 
the words 'should my son Rustomji die 
which Go d forbid’ are no more than an 
euphemism and that the plain meaning is 
’on the death of my son Rustomji’. The 
meaning is in substance 'after the death 
of Rustomji if he leaves a son his son 
shall be the owner of the property.’” 

It was held that the testator intended 
only a life interest for Rustomji. 

16. Mr. Prem Lall referred to Nisar 
Ali Khan v. Mohammad All Khan, 59 
Ind App 268 = (AIR 1932 PC 172). In 
that case Haji Nawab Nasir Ali Khan 
executed two wills on 15-7-1896, one 
relating to the Oudh property and the 
other relating to the Punjab properties, 
Juliana and Rakh Khamba. These wills 
were, with one exception, identical 
mutatis mutandis. He appointed Nawab 
Fateh Ali Khan , son of his late brother, 
Nawab Nisar Ali Khan, as successor and 
executor of all his taluqdari estate giving 
him all the powers of an owner which he 
himself had after his death, provided the 
executor would remain alive. He further 
provided that after the lifetime of Nawab 
Fateh Ali Khan, his son Nawab 
Mohammad Ali Khan, should if alive, be 
his successor and he should a Iso have the 
very same powers as had been be- 
stowed on Nawab Fateh Ali Khan. 
After the lifetime of Nawab Mohammad 
Ali Khan, Nawab Hidayat Ali Khan, son 
of the other brother of the testator should 
be the successor of Nawab Mohammad 
Ali Khan, provided he be alive. After 
all those successors the fit amongst the 
descendants of the successors would have 
the right to succeed and the last legatee 
should have the power to nominate any- 
one as his successor whom he considered 
fit from amongst the descendants of each 
of the three successors; and if the last 
legatee would die without nominating his 
successor, the male descendants^ of each 
of the three successors were given the 
power to appoint as successor whomso- 
ever they considered fit and superior 
amongst themselves. 

The trial Judge held that upon the true 
construction of the wills Nawab Fateh 
Ali Khan took a life interest only and 
that after his death the respondent, 
Mohammad Ali Khan succeeded to the 
properties which the wills affected either 
as next tenant for life or as heir of 
Nawab Nasir. His conclusion, therefore, 
was that the respondent had made out his 
title to the Oudh and Juliana properties 
and he thus made a declaration of the 
respondent’s right to possession of those 
properties. On appeal to the Chief Court 
of Oudh, the judgment of the trial Court 
was affirmed as to the Oudh and Juliana 
properties but it was reversed as to the 
R akh Khamba and Khalikabad properties. 


There was a deed of endowment on June 
+-u ky Nasir Ali Khan in respect of 

the Khalikabad property. Both parties 
appealed to His Majesty in Council, and 
■’i T } vas argued by the defendant appellant 
(Nisar Ali Khan) that the Courts beloxv 
were wrong with regard to the Oudh and 
Juliana properties because the wills of 
Nawab Nasir upon their true construction 
conferred a series of absolute interests, 
and, therefore, that Nawab Fateh Ali 
Khan took absolutely as the taker of 
the first absolute interest, all subsequent 
interests and provisions being repugnant 
and bad. 

Their Lordships of the Judicial Com- 
mittee gave the opinion that the domi- 
nant intention of the testator as dis- 
played by each of the wills was that the 
property should pass to three per- 
sons in succession and thereafter to some- 
one or more persons selected in a specifi- 
ed manner. This intention was inconsis- 
tent with the idea of a series of absolute 
interests and could only be given effect 
to with such a series if each taker volun- 
tarily denied himself the exercise of all 
power of alienation, inter vivos, and dis- 
posed of the property testamentarily to 
the next taker in accordance with the 
testator’s scheme. "Without a succession 
of limited interests the dominant inten- 
tion could not have effect, and regarding 
each will as a whole their Lordships 
were of opinion that life interests only 
were conferred. This view received addi- 
tional support from the fact that the gift 
to each subsequent taker was expressed 
to be to him if alive or provided he be 
alive and after the life-time of the pre- 
vious taker and that the testator referred 
to all three named takers as his succes- 
sors. The position thus is that the proper- 
ties in question were to be taken by each 
successive legatee but after the death of 
the previous legatee. In other words, the 
successor legatee was to get the property 
after the death of the previous legatee. 
In view of those terms in the wills the 
provisions of Sec, 124 of the Succession 
Act were not at all applicable and there 
was no contingent bequest, as envisaged 
by that section. 

17. Learned counsel then referred to 
Habibullah v. Ananga Mohan Roy, AIR 
1942 Cal 571. One Abinash was married 
twice, and by his first wife who pre- 
deceased him he had a son named_ Abani. 
Ananga was the only son of Abani. The 
name of the second wife was Kumudini 
and she survived her husband, but she 
was childless, Abinash executed a will on 
10-7-ig09 disinheriting his only son Abani 
and making his second wife executrix. 
He gave the whole of his estate, move- 
able and immoveable including his eight 
annas share in the tenure, taluk Bishwa*. 
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nath Roy, to the second wife and mada 
provisions for the devolution of bis 
whole estate after her death. His grand* 
son. Ananga, was to take that estate, ac* 
cording to the terms of the will, after 
Kumudini’s death. The most important 
controversy in the suit and the appeal 
was about the nature of the estate con* 
ferred by the will on Kumudini, namely, 
whether It was a life estate or an abso- 
lute estate. The will consisted of 13 
paragraphs and the interest of Kumudini 
was defined in one ol the parts of para- 
graph 5 (indicated by their Lordships as 
paragraph 5 (b)). Some of the expres- 
sions used in that sub-paragraph seemed 
to be sufficient to confer an absolute 
estate on her. but in the other part of 
the same paragraph (marked sub-para- 
graph (c) of paragraph 5). the testator 
provided that after the death of his wife 
his grandson Ananga would take all his 
properties, if he did not forsake his reli- 
gion. In that sub-paragraph words 
were used which conferred an absolute 
estate on Ananga. Relying upon the case 
of Nisar AH Khan, 59 Ind App 263= (AIR 
1932 PC 172), their Lordships held that 
Kumudini had only a life estate notwith- 
standing the terms of paragraph 5 (b) of 
the will and as such she had no power 
to make a will in respect of the tenure 
taluk Bishwanath Roy or to dedicate It 
to the deity. In that case the properties 
were first given to Kumudini, and after 
her Ananga was to take those properties 
I wish to paint out that there was no 
contingent beauest winch could attract 
the provisions of S. 124 of the Succes- 
sion Act. Learned counsel referred to 
another decision of the Privy Council in 
59 Ind App 419 = (AIR 1932 PC 269). 
The testator, one Romanath Ghose gov- 
erned by the Bengal School of Hindu 
Law, died on 26-7-1904 leaving behind his 
widow and two sons, Sidneshwar Ghose 
and Akhcry Kumar Ghose, both of them 
at his death being infants of tender years. 
Romanath Ghose had executed a will on 
30-10-1903 appointing his son-in-law (as 
he had a daughter as well), his widow 
and her brother and another named per- 
son and such and so many of his sons 
attaining the age of 22 years as shall be 
orthodox Hindus of good repute as the 
executors and trustees of his estate. In 
Clause 14 of the said will the testator 
provided as follows: 

I devise and bequeath the 
whole of my estate real or personal of 
any kind or description whatsoever and 
wheresoever situate to my said executors 
and trustees In trust for such of my sons 
as shall be living at my death or come 
into existence within twelve months 
after my death and also for the son or 
sons of such of my sons as shall then be 
dead (such son or sons taking the share 


their or his father would have taken 
hereunder had they or he been then 
alive) provided the said sons or son's sons 
shall be orthodox Hindus of good repute 
equally as tenants-In -common _ and the 
said sons or sons of my sons taking equal- 
ly per stirpes as tenants-ln-common. but 
nevertheless in the event of any sons or 
son’s sons dying without leaving lineal 
male issue him surviving the other of my 
son or sons or son’s sons living at the time 
shall be equally entitled to his or their 
share of the property as he or they would 
inherit under the Hindu Law, but should 
die without lineal male descendants the 
son or sons to be adopted by my wife 
shall inherit the whole of my residuary 
estate, but he shall not be put In posses- 
sion until he attains the age of twenty* 
one years, and should any of my heirs or 
residuary legatees cease to be orthodox 
Hindus of good repute he shall forfeit a 
moiety of his share, which shall go to 
my other qualified heirs according to 
their respective shares”. 

The appellant’s contention was that the 
terms of Clause 14 of the will In so far 
as the gift over was concerned were gov- 
erned by the provisions of Section 124 of 
the Indian Succession Act. But this con- 
tention was negatived. Their Lordships 
pointed out that the death of a son or son’s 
son referred to in that Clause was the 
death of one who had taken something 
under the original gift contained in it! 
that is to say. It was a death which must 
take place after that of the testator. 
This distinction was vital, and the appli- 
cation of Section 124 was ruled out, in- 
asmuch as the testator had provided in 
Clause 14 for the possibility of a son dy- 
ing without issue after his death, which 
was the period of distribution. This deci- 
sion as well Is of no assistance to the 
o’efenaants. 

18. Learned counsel referred to AIR 
1963 SC 1703, and this was relied upon 
even by the learned Additional District 
Judge. In that case Girdharilal executed 
a will dated February 8, 1897. bequeath- 
ing his property, both moveable and Im- 
moveable, to his wife Mst. Kishen Del 
and adopted son. Hie adopted son pre- 
deceased Girdharilal. After the death of 
Girdharilal In the year 1923, Mst. Kishen 
Dei executed a will dated October 8, 
1941, bequeathing the property In dispute, 
h a house in Delhi to her brother’s 
grandson Rameshwar Pass. A question 
arose as to whether under that will Mst 
Kishen Dei got an absolute interest In the 
house. The Subordinate Judge held that 
sne got an absolute Interest but on 
appeal the District Judge held that she 
Rot onlv a limited estate and therefore, 
she could not under a will confer any 
interest on the plaintiff respondent 
■K ara e sh war Dass. The plaintiff prefer- 
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red a second appeal to the High Court 
of East Punjab at Simla. Khosla J. held 
that under the said will . the testa* 
tor gave a life interest to- Mst. Kishen 
Dei and made a gift over to the adopted 
Son, but as the gift over failed the life 
estate became an absolute estate under 
Section 112 of the Indian Succession Act. 

Alternatively, he also found that on 
the wording of the will Mst. Kishen Dei 
got an absolute interest in the property. 
In the result, his Lordship set aside the 
decree of the District Judge and restor- 
ed that of the Subordinate Judge. The 
defendant preferred a Letters Patent 
Appeal against the said judgment, and 
it was held by a Division Bench that the 
intention- of the testator was that at any 
rate on the failure of the bequest to 
Nathi Mai (the adopted son) the testator’s 
■widow Mst. Kishen Dei should take an 
absolute interest in his property. The 
Division Bench confirmed the judgment 
of Khosla. J. The defendant preferred 
an appeal in the Supreme Court. It was 
Urged on behalf of the appellant that 
Mst. Kishen Dei was given only a life 
estate and, therefore, the plaintiff did 
not acquire any title to the property in 
question Their Lordships dealing with 
this contention observed as follows: 

"These two bequests prima fade appear 
to be inconsistent with each other, for 
there are two absolute bequests of the 
same property in favour of his wife and, 
after her death, in favour of his son. Two 
Constructions are possible: one is to 
accept the first and negative the second 
on the ground that it is repugnant to 
the first; the other is to make an attempt 
to reconcile both in a way legally per- 
missible. Both can be reconciled and, 
full meaning given to all the words used 
by the testator, if it be held that there 
was an absolute bequest in favour of the 
wife with a gift over to operate by way 
of defeasance, that is to say, if the son 
survived the wife the absolute interest 
of the wife would be cut down and the 
son would take an absolute interest in 
the same. If that was the construction 
the statement in the will relied upon by 
learned counsel for the appellant could 
also be reconciled with such a bequest”. 

Their Lordships dismissed the appeal. 
This case as well did not attract the pro- 
visions of Section 124. inasmuch as the 
bequest was at first to the wife and 
after her death to the adopted son, Nathi 
MaL 

19. Learned counsel referred to AIR 
tt964 SC 1323. (This was also relied upon 
by the learned Additional District Judge). 
Mrs. Mary Magdelene Coelho was the 
testatrix and she provided in Clause 3 (c) 
of the will executed by her on 25-7-1907 
as follows: 


3 (c) All kinds of moveable properties 
that shall be in my possession and autho- 
rity at the time of my death, i. e., all 
kinds of moveable properties inclusive of 
the amounts that shall be got from others 
and the cash; — all these my eldest 
daughter Severina Sabina Coelho shall 
after my death, enjoy and after her life- 
time, her male children also shall enjoy 
permanently and with absolute right 

The short question for decision in the 
appeal was whether under that clause the 
interest which the eldest daughter 
Severina took under the bequest was 
absolute or whether she had merely a 
life interest with the absolute remainder 
vesting in her male issues. The original 
will was in Canarese language. The 
learned Single Judge in the High Court 
accepted the following as the correct 
translation* 

"All these (properties) shall after me 
he enjoyed by my eldest daughter 
Severina Sabina and after her life-time 
by her male children too as permanent 
and absolute Hukdars”. 

It was pointed out that the beauest to 
Severina was 'to enjoy’, and the testatrix 
proceeded to add that after the lifetime 
of Severina, her male issues were 'to 
have permanent and absolute rights in 
the same’. In other words, the very con- 
trast in the phraseology led one irresisti- 
bly to the conclusion that the nature or 
quantum of Severina’s interest was dif- 
ferent from that of those who took after 
'her lifetime’. It was held that the 
dominant intention of the testatrix was to 
confer a permanent and absolute remain- 
der on the male issue of the daughter of 
the testatrix after the lifetime of the 
first donee and the words used were apt 
and capable of supporting such construc- 
tion. The facts of that case also did not 
attract the provisions of section 124 of 
the Indian Succession Act. 

20. Learned counsel referred to Anu- 
kul Chandra Haidar v. Gurupada Haidar, 
AIR 1936 Cal 643. In that case Kinuram 
Haidar had executed a will by which he 
bequeathed the moveable and immove- 
able properties, ancestral and self-acquir- 
ed, and the Government promissory 
notes, and the bonded warehouse shares 
and the money lying in deposit in the 
Savings Bank and all the other (proper- 
ties) barring of course the properties des- 
cribed in the second paragraph of that 
will to his son Gurupada Haidar bom of 
the womb of his third wife and gave his 
son absolute right and he was to enjoy 
the same down to his sons, grandsons and 
so on and heirs in succession (clause 3 of 
the vail). Clause 5 of that will, however, 
provided that out of the income of the 
properties left by him_ the expenses of 
the Seva of certain deities established by 
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Ids ancestors shall be borne. According 
to clause 3, there was an absolute 
heauest in favour of Gurupada of the 
properties mentioned therein. But It was 
contended on the basis of clause 5 that 
the property was Debottar. In other 
words, the clause which gave absolute 
interest to Gurupada had practically been 
superseded by the subsequent clause, viz., 
clause 5. Tliis contention was repelled, 
and it was held that there was nothing 
in clause 5 to sus tain the contention that 
that clause gave any of the properties 
to any deity, and all that could be said 
was that the properties left by Kinuram 
should be charged with the worship of 
those deities. 

This decision as well does not improve 
the case of the defendants. He then reli- 
ed on N. Ramadasa Kamath v. M. Kalli- 
«ns!i A181 && f See J&3L YJttep va Asm? exe- 
cuted a will on 17-12-1931 dividing his 
estate under three lists. He bequeath- 
ed List 1 properties to Ganapathy. List 
2 properties to Ramdas, Narasimha and 
Achutha along with other sons to be bom 
of Mukunda and finally list 3 properties 
to his three daughters by bis concubine 
subject in respect of all to certain terms 
and conditions detailed. The vital clause 
of the said will was that Ganapathy had 
then no male children and if no male 
children would be begotten by him un- 
til his death list 1 properties would 
after his death devolve on List 2 legatees 
absolutely. Ganpathy died on 3-8*1951 
without leaving any issue, but be left 
his widow Sharada. A controversy arose 
soon after between Sharada on the one 
side and Ramadas and his brothers on 
the other as to who should succeed to 
List 1 properties. The Courts below had 
come to the conclusion that the property 
devolved upon the second defendant, 
widow of Ganapathy and hence the plain- 
tiff (N. Ramadasa Kamath) bad filed seve- 
ral second appeals arising out of the 
various suits. It was contended on his 
behalf that there was an absolute bequest 
to Ganapathy regarding List 1 properties, 
but subject to a defeasance In the event 
of a contemplated contingency provided 
for in section 131 of the Succession Act, 
corresponding to section 28 of the Trans- 
fer of Property Act 
N. Varadaraja Iyengar. J„ sitting sing- 
ly, quoted the provisions of section 131. 
His Lordship noted the distinction be- 
tween a repugnant provision and a defe- 
asance provision which was sometimes 
subtle and referred to a decision of this 
Court as well in Rameshwar Kuer v. 
Shlolal Upadbaya, AIR 1935 Pat 401. His 
Lordship held that the absolute estate 
ol Ganapathy in respect of list I proper- 
ties under the will was reduced to a mere 
life estate on the non-happening of 
the event of the birth of a male 
child to him and the estate went 


oyer to the plaintiff and his brother, 
holders of list 2 properties. It is true 
that the said will provided that if 
Ganapathy would not beget male 
children until his death, in that case list 
1 properties were to devolve on list 2 
legatees absolutely, but for the begett- 
ing of the male children a time limit 
Was fixed. i.e., till the death of Gana- 
pathy. The facts of that case did not 
cJcactly attract the provisions of S. 124 
°f the Indian Succession Act. 

21. Learned counsel, lastly, referred 
to AIR 1935 Pat 401 in which the ques- 
tion of interpretation of a deed of gift 
dated 14-10-1917 executed by Mt Ganga 
Kuer arose. She had only three daugh- 
tora She provided that after her death 
"the three daughters aforesaid shall be 
the share-holders proprietresses of the 
Properties gifted". According to that 
deed, all the three daughters had, in pro- 
portion to their respective shares, acquir- 
ed full and absolute title with rights of 
transfer in respect of those properties. If 
the agreement had terminated at that 
Point, each of the three daughters would 
be the absolute owner of one-third share 
i*i the estate given. The difficulty, how- 
ler, arose by the concluding sentence of 
that deed which read thus: 

"If any daughter, out of the three, dies 
«sueles3 the surviving daughters shall in 
e dual shares be the absolute proprietresses 
of the properties specified below. I have 
therefore executed this deed of gift, so 
that it may be of use when required” 
Lhaneshar Kuer was the youngest of the 
daughters and she married the plaintiff 
the year 1921, but later on she died 
Without leaving an Issue In May, 1923. 
The plaintiff sued the two surviving 
daughters, Rameshwar Kuer and Par- 
hieshwar Kuer. for a declaration that the 
deceased Dhaneshar Kuer became the 
absolute owner of the share of the pro- 
perty transferred to her by the deed of 
Rift. That claim was resisted by the 
defendants on the ground that upon the 
death of Dhaneshwar Kuer her share 
Passed on to them. The contention of the 
defendants appellants was that the deed 
Pad to be read as a whole and the effect 
of that deed was to confer upon each of 
the daughters. In the first Instance, a 
hfe estate, meaning thereby that If any 
daughter would die without leaving an 
*ssue, her life estate would terminate and 
Pass on to the surviving daughters. On 
the other hand, the plaintiff contended 
that each of the daughters took an abso- 
lute estate and the last clause was main- 
ly an attempt to change the course ol 
inheritance. Courtney Terrell, C. J. (who 
Presided In the Division Bench) noted In 
the judgment as follows: 

. "It Is conceded however that the Inten- 
tion of the donor was as the construction 
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proposed by the defendants would sug- 
gest, that is to say, that the donor intend- 
ed to make a gift over to the surviving 
daughters if one of them should die issue- 
less.” 

Thereafter, his Lordship referred to the 
provisions of sections 28 and 31 of the 
Transfer of Property Act and also to 
those of section 131 of the Succession 
Act, and held that the donor did not in- 
tend that the property should go to 
another family but should continue as 
long as possible in the hands of her 
daughters and the survivors of them and 
it could not have been in contemplation 
that either of the daughters would be at 
liberty so to dispose of her share of the 
property in her lifetime as to defeat the 
intention expressed in the last clause. 
The result was that those daughters took 
only life estate. In the first place. I have 
already referred to the concessions which 
were made on behalf of the plaintiff in 
that case that the intention was to make 
a gift over to the surviving daughters if 
one of them died issueless. In the second 
place, the case of AIR 1933 Pat 126, the 
judgment of which was delivered by 
Courtney Terrell, C. J. (Fazl Ali, J. 
agreeing with him), in which their Lord- 
ships relied on Section 124 of the Succes- 
sion Act, does not seem to have been 
brought to their Lordships’ notice in the 
case of Mt. Rameshwar Kuer, AIR 1935 
Pat 401 aforesaid. In the present appeal, 
the question is as to how the will of 
Bisheswar Sah is to be interpreted and 
understood, and for this purpose the case 
of Bashist Narain Sahi, AIR 1933 Pat 126 
is relevant. The decision in Mt. Ramesh- 
war Kuer, AIR 1935 Pat 401 has been 
noted in AIR 1966 Pat 40 which has al- 
ready been referred to above. 

22. On a careful consideration of the 
points urged by learned counsel for the 
parties I am of the view that there is no 
escape from the conclusion that the terms 
of the will in question do attract the pro- 
visions of sections 124 and 131 of the 
Succession Act and Bhagwan Lai, not 
having died during the lifetime of Janki 
Kuer, the ultimate bequest in favour of 
the agnates (defendants) cannot take 
effect. The position thus is that Bhagwan 
Lai got an absolute interest by the said 
will and after the death of Bhagwan and 
his wife, the plaintiffs (who 'are the heirs 
of Bhagwan) are entitled to the proper- 
ties mentioned in the will. The finding 
of the learned Additional District Judge 
that Bhagwan had only a life interest 
must be reversed for the reasons stated 
above. 

23. Mr. J. C. Sinha for the appellants 
raised an alternative contention that 
Ramrati Kuer did not get any interest 
either limited or absolute by the said will, 
but she had remained in continuous pos- 


session of the house described in schedule 
no. 1 of the plaint since the death of Bhag- 
wanlal and as such that possession must be 
deemed to be adverse. He further urged 
that after the death of Ramrati Kuer the 
plaintiffs were entitled to that house as be- 
ing the heirs of Bhagwanlal. This conten- 
tion cannot be, however, accepted for the 
simple reason that the testator himself 
has provided in the will that "after the 
death of Bhagwanlal and his wife” his 
legitimate issue shall enter into posses- 
sion and occupation of the properties. In 
other words, pie wife Ramrati Kuer was 
given a life interest and it was on that 
basis that she came in possession of the 
said house. Her possession cannot be 
deemed to be adverse during that period. 

24, Mr. Nageshwar Saran (learned 
counsel for the appellants) while reply- 
ing to the contentions advanced on behalf 
of the respondents submitted that Ram- 
rati Kuer being in continuous possession 
of the disputed house after the death of 
her husband had acquired an absolute 
interest in the same, • according to the 
provisions of section 14 of the Hindu 
Succession Act. There is, however, one 
fallacy in this contention of learned coun- 
sel. inasmuch as absolute interest was 
in no event given to Ramrati Kuer by 
the will The recital that "after the 
death of Bhagwanlal and his wife his 
legitimate male issue shall enter into 
possession and occupation thereof, as an 
absolute owner” cannot lead to the con- 
clusion that the wife Ramrati Kuer got 
an absolute interest. It is true that sec- 
tion 14 (1) of the Hindu Succession Act, 
1956, provides that any property possessed 
by a female Hindu, whether acquired 
before or after the commencement of this 
Act, shall be held by her as full owner 
thereof and not as limited owner. But 
according to sub-section (2) of that sec- 
tion. nothing contained in sub-section (1) 
shall apply to any property acquired 
under a will prescribing a restricted 
estate in such property. The object, of 
sub-section (2) is that any such restrict- 
ed estate created prior to the commence- 
ment of the aforesaid Act cannot be en- 
larged into full ownership by operation 
of sub-section (1). I am thus of the view 
that Ramrati Kuer did not acquire an 
absolute interest, and her interest was a 
limited one. The plaintiffs thus cannot 
take any advantage on account of the 
possession of Ramrati Kuer in respect of 
the disputed property described in. sche- 
dule no. 2 of the plaint, and the finding 
of the learned Additional District Judge 
in this respect must be held to be correct, 

25. Lastly, learned counsel for the ap- 
pellants submitted that the learned Addi- 
tional District Judge had erred in hold- 
ing that the acquisition by Bhagwan Lai 
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of the southern and eastern portions 
which were parti lands had not been 
established. He made a grievance that the 
finding of the trial Court arrived at on a 
full consideration of the oral and do- 
cumentary evidence adduced by the 
plaintiffs to the effect that Bhagwan had 
acquired those portions had been revers- 
ed summarily without dealing with the 
evidence on that point. The case of 
the plaintiffs was that Bhagwan had 
acquired those portions and had made 
some constructions with the result that 
the house of Bisheshwar Sah mentioned 
in schedule no. 1 of the plaint, and 
the portions acquired formed one 
compact block which was mentioned in 
schedule no. 2 of the plaint. In other 
words, the house mentioned in schedule 
no. 1 was included in schedule no. 2. 
In the trial Court issue no. 5 was 
as to whether any portion of the land 
mentioned in schedule no. 2 of the plaint 
was acquired by Bhagwanlal, and the 
Court held that that portion of land was 
acquired by him. In the appeal before 
the Additional District Judge only three 
points were argued by the learned Advo- 
cate for the appellants (of that appeal) 
and it will be relevant to quote the second 
point; 

** cm the evidence on the record 

ft has been established that the part of 
schedule 2 lands had been acquired by 
Bhagwan Lai and only schedule 1 land 
was the property of Bisheshwar Sah but 
the same were so blended that the one 
could not be separated from the other”. 
(This appears from the judgment itself). 
The position appears to be that the ac- 
quisition of the portion of Schedule 
No. 2 lands by Bhagwan Lai was con- 
ceded by the learned Advocate and he 
did not at all challenge the finding of 
the trial Court in that respect which was 
In favour of the plaintiffa The only con- 
tention raised by him was that on 
account of the blending of those parts of 
Schedule No. 2 lands with the land 
mentioned in Schedule No. 1. those parts 
could not be separated from the other. 

26. I would now refer to the conclu- 
sion of the learned Additional District 
Judge on this point 

*'The north facing residential house In 
village Godana belonged to Bisheshwar 
Sah and stood on holding No. 1079 and 
all these facts are gathered from the 
schedules of the properties attached to 
the present will There is no doubt 
therefore that the plaintiffs case that it 
was Bhagwan Lai who had acquired the 
lands of Jagu and Ganduar Mahto finds 
established by the schedule of the wffl. 
There is no doubt that the circumstances 
mentioned aforesaid support the case of 
the plaintiff but in the absence of even 
any sale deed obtained from Gandaur 


Mahto and Ramnandan Gir it cannot be 
held specifically as to what area had been 
purchased by Bhagwan Lai. It was always 
for the plaintiffs to prove their claim 
with rtspert to the suit properties and In 
the absence of any conclusive evidence It 
cannot be held definitely that as to what 
portion has been purchased by Bhagwan 
Lai. Even the factum of sale has not 
been pre-ved by the plaintiff nor the 
exact location of the land so purchased 
have been established by cogent and 
reliable evidence nor the identity of the 
purchased land could be ascertained In 
Hie absence of any conclusive evidence”. 

In the passage quoted above, the learn- 
ed Additional District Judge seems to 
have believed the plaintiffs case that 
Bhagwan Lai had acquired the lands of 
Jaggu and Ganaur Mahto. In any event, 
the finding of the trial Court with regard 
to the acquisition was not challenged in the 
lower appellate Court and as such the 
learned Judge unnecessarily looked for 
any evidence or conclusive evidence for 
establishing as to what portion was pur- 
chased by Bhagwan Lai. The finding re- 
garding acquisition having been accepted, 
there was absoutely no question of prov- 
ing the factum of sale. So far as the 
location of the lands acquired is con- 
cerned, it was made clear that on the 
eastern and southern portions of the 
house of Bisheshwar Sah some parii 
lands lay which were acquired by 
Bhagwan Lai. The position was that 
Bhagwan acquired title to the house of 
Bisheshwar by Hie will and apart from 
that he acquired those portions (all these 
were mentioned in schedule No. 2 of the 
plaint), with a total area of 4 kathas 
5 dhurs. This entire area being in posses- 
sion of Bhagwan at one time and later on 
in possession of Ms wife Ramrati Kuer, 
the question of inheritance arose after 
the death of Ramrati Kuer on 13-4-1958. 
There is no dispute that the plaintiffs are 
the heirs of Bhagwan and as such they 
are entitled to a decree In respect of 
schedule No. 2 lands. The trial Court 
was not right in mentioning in the order 
portion of the judgment that the plain- 
tiffs’ right, title and interest over sche- 
dules 1 and 2 properties of the plaint 
were being declared. Relief had been 
esked for in respect of schedule No. 2 
properties alone, inasmuch as that sche- 
dule Included the house mentioned in 
sdiedule No. 1. The learned Additional 
District Judge was entirely Wrong in not 
granting a decree to the plaintiffs in 
respect of schedule No. 2 lands. 

27. In the result, the appeal is allow- 
ed in part and the judgments and decrees 
of the Courts below are modified. The 
suit cf the plaintiffs is decreed in part 
as against the defendants to this extent 
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that the title of the plaintiffs is declared 
in respect of the properties described in 
schedule No. 2 of the plaint and they are 
entitled to recover possession of the same 
with past mesne profits (as mentioned in 
schedule IV of the plaint). The plaintiffs 
are entitled to the costs throughout in 
proportion to their success. 

28. DUTTA, J.:— I agree. 

Appeal partly allowed. 


AIR 1970 PATNA 159 (V 57 C 25) 

B. P. SINHA, J. 

Satyadeo Sah and another. Petitioners 
v. The State of Bihar, Respondent. 

Criminal Revns. Nos. 1558 with 2051 of 
1968, D /- 18-4-1969, against order of AddL 
S. J., Saran Chapra, D /- 16-7-1968. 

Criminal P. C. (1898), Ss. 251A, 190, 
173, 2 — Essential Commodities Act (1955), 
Ss. 11, 7 — Taking cognizance — Mean- 
ing — Charge-sheet submitted by police 
officer stating facts relating to commis- 
sion of offence under S. 7 of 1955 Act — 
It is report of police officer within mean- 
ing of S. 190 (1) (b) fulfilling condition 
of S. 11 of 1955 Act at the same time — 
Trial must proceed under S. 251A. Cri- 
minal Revision No. 1235 of 1967 (Orissa) 
held not good law in view of AIR 1965 
SC 1185. 

Where a complaint alleging contraven- 
tion of provisions of Imported Food 
Grains Order filed before the Additional 
District Magistrate by some villagers was 
forwarded to the Sub-divisional Magis- 
trate and the Sub-divisional Magistrate 
passed an order directing the Sub-Inspec- 
tor of police to seize the grains, it cannot 
be said that the Sub-divisional Magistrate 
had taken the cognizance of the offence. 
'Taking cognizance’ means 'taking notice 
of an offence’ by applying mind for the 
purpose of proceeding to take action under 
the provisions of chapter 16 of the Code. 
When the Magistrate passed an order 
directing the Sub-Inspector of Police to 
seize the grains, it was in the nature of 
executive order and not for the purpose 
of proceeding under chapter 16 of the 
Code of Criminal Procedure and it did 
not amount to taking cognizance of the 
offence. AIR 1961 SC 986, ReL on. 

(Para 4) 

It cannot be said that the charge-sheet 
submitted by the police after investiga- 
tion was not a report under Section 173, 
Criminal P. C but only a report under 
Section 11, Essential Commodities Act 
and as such application of Section 251A, 
Criminal P. C. was not attracted. Tl le 
procedure under Section 251A is applica- 
ble to a case instituted on a police report 
which need not be a charge-sheet under 
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Section .173. What Section 11, Essential 
Commodities ^Act provides is that no 
cognizance of any offence punishable 
under that Act could be taken except on 
a report in writing of facts constituting 
offence made by a person who is public 
servant. It cannot be disputed that a 
police officer is a public servant as defin- 
ed in S. 21, Penal Code. Therefore when 
cognizance was taken on the report of a 
police officer, the requirements of S. 11 
of Essential Commodities Act were com- 
plied with. (Para 5) 

Section 190, Criminal P. C. does not 
speak of a report under section 173 which 
is technically called a charge-sheet. The 
whole meaning of section 190 (1) (b) is 
that, the report of the facts must be in 
writing made by any police officer. When 
a police officer submits a charge-sheet 
stating the facts relating to the commis- 
sion of an offence under section 7 of the 
Essential Commodities Act it is a report 
of the police officer within the meaning 
of clause (b) of section 190 (1) at the 

same time fulfilling the condition laid 
down in section 11 of the Essential Com- 
modities Act. If a charge-sheet fulfils 
the condition of section 11 of the Essen- 
tial Commodities Act it does not cease to 
be a report by a police officer. A report 
by a public servant can at the same time 
be a report bv a police officer if that 
public servant happens to be a police 
officer. It cannot be considered as 
a complaint as defined in Section 2 
of the Code of Criminal Procedure 
Tile prosecution in the case was 
therefore on a police report, as such the 
requirement of section 251-A was also 
fulfilled. That being so when the proce- 
dure prescribed under S. 251A was follow- 
ed, the trial was not vitiated on that ac- 
count. Criminal Revision No. 1235 of 
1967 (Orissa) held not good law in view 
of AIR 1965 SC 1185; 1968 B. L. J. R. 
197, Foil.; AIR 1966 Madh Pra 1 (FB), 
Referred to. (Paras 5, 7, 8) 

Cases Referred: Chronological Paras 
(1968) 1968 BLJR 197 = ILR 46 Pat 


1305, A. K. Jain v. Govt, of India 5, 7 
(1967) Criminal Revn. No. 1235 of 
1967 (Orissa), Basudeo Prasad v. 

State of Bihar 7 

(1966) AIR 1966 Madh Pra 1 (V 53) = 

1966 Cri U 29 (FB), Ashiq Miyan 
v. State of Madh Pra 0 

(1965) AIR 1965 SC 1185 (V 52) = 

1965 (2) Cri U 250, Pravin Chan- 
dra v. State of Andh Pra 6, 7 

(1961) AIR 1961 SC 986 (V 48) = 

1961 (2) Cri U 39, Gopal Das 
Sindhi v. State of Assam 5 


In Cr. Rev. 1558/68: Nageshwar Prasad 
and Karuna Nidhan Keshav, for Peti- 
tioner; In Cr. Rev. 2051/68: Awdhesh 
Nandan Sahay and Upendra Prasad 
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Varma, for Petitioner; Shivanand Prasad 
Sinha, for State (in both appeals.}. 

ORDER: These two Criminal Revirions 
Nos. 1558 and 2051 of 1968 arise out of 
the same judgment and as such they have 
been heard together and they will be 
governed by this order. 

2. Satyadeo Sah petitioner in Crimi- 
nal Revision No. 1558 of 1968 has a fair 
price grain shop in village Shitalpore, 

Police-Station Manjhi in the district 
Saran. On 24-10-1965 a petition was fil- 
ed before the Additional district Magis- 
trate by some of the villagers alleging 
that in the previous night at about 10 
p.m a bullock cart with seven bags of 
imported wheat was apprehended near 
Lai Gachi, about a mile away from Shi- 
talpur Bazar. The cart was being driven 
by one Sukhdeo Singh, the petitioner 
in Criminal Revision No, 2051 of 
3968. Satyadeo Sah was also going along 
with the cart. "When the villagers flash- 
ed their torch light towards the cart, both 
the petitioners fled away leaving the 
loaded cart. The Additional District 
Magistrate forwarded the above petition 
to the Sub-divisional Magistrate, Chapra 
Sadar with the following notes: — 

"Immediate. S. D. O. Sadar. please 
take immediate action in this case and 
l°t me know”. 

The Sub-Divisional Magistrate ordered 
the Sub-Inspector of Manjhi Police Sta- 
tion to seu-e the grains and Institute a 
case. Accordingly a case was instituted 
end after completion of investigation, a 
charge-sheet was submitted against these 
two petitioners under Section 7 of the 
Essential Commodities Act for contraven- 
tion of Clause 3 of the Imported Food 
Grains Order. Cognizance was taken and 
the petitioners were put on trial. The 
defence was that the petitioners were fal- 
sely inujlicated. d.'ia *a, eamlte . 

3. The trial court found the prosecu- 
tion story to be correct. It held that the 
two petitioners were in conscious Posses- 
sion of the imported wheat and they 
Were not able to explain such possession- 
Accordingly the learned Magistrate found 
both the accused guilty of the olfence 
charged with and _ sentenced Satyadeo 
Sah to undergo rigorous imprisonment 

. for eight months and Sukhdeo Singh to 
Undergo rigorous imprisonment for she 
months. The order was upheld on ap- 
peal. Hence these revirions have been 
filed. 

4, The first contention of the learned 
Counsel for the petitioners is that the 
whole trial is vitiated inasmuch as cogni- 
sance in this case was taken on a com- 
plaint by private person in contravention 
cf the^ provisions of section 11 of the 
Essential Commodities Act, He has sub- 
mitted that when the Sub-divisional 
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Magistrate, on receipt of the complaint 
forwarded to him by the Additional Dis- 
trict Magistrate, passed an order direct- 
ing the Sub-Inspector of Police to seize 
the grains, it would mean that he took 
cognizance of the offence on that very 
date and that was on the basis of the 
petition filed by the villagers before the 
Additional District Magistrate. There Is 
no substance in this contention. The ex- 
pression ’taking cognizance of an offence’ 
has not been defined in the Criminal 
Procedure Code, It has, however, been 
held in Gopal Das Sindhi v. State of 
Assam, AIR 1961 SC 986 that when a 
Magistrate applies his mind for the pur- 
pose of proceeding under the various sec- 
tions of Chapter XVI then he takes cogni- 
zance of the offence, but if he does so 
for taking action of some other kind, e. g., 
ordering investigation under Section 156 
(3) or issuing a search warrant for the 
purpose of investigation, he cannot be 
said to be taking cognizance of the 
offence. 

That Is to say, ’taking cognizance’ 
means ’taking notice of an offence’ by 
applying mind for the purpose of proceed- 
ing to take action under the provisions of 
Chapter XVI of the Code of Criminal 
Procedure. Therefore, when the Magi- 
strate passed an order directing the Sub- 
Inspector of Police to seize the grains, it 
was in the nature of executive order and 
not for the purpose of proceeding under 
Chapter XVI of the Code of Criminal 
Procedure and it did not amount to tak- 
ing cognizance of the offence. Cogni- 
zance of the offence was taken in this 
case only after the submission of charge- 
sheet by Police. 

5. Next it has been contended that if 
it be assumed that the cognizance was 
taken on a charge-sheet submitted by 
Tbbce. then, Enough file requirements 
of Section 11 of the Essential Commodi- 
ties Act that the cognizance can be taken 
only on a report by a Public servant may 
be taken to be complied with, it is not 
a case instituted on a report of Police 
under Section 173 of the Code of Crimi- 
nal Procedure eo as to attract the appli- 
cation of the provisions of Section 251-A 
of the Code of Criminal Procedure and 
03 such the whole trial adopted in that! 
way is vitiated. Section 11 of the Essen- 
tial Commodities Act provides that no! 
cognizance of any offence punishable) 
under the Act could be taken except on 
a report in writing of facts constituting 
tn« offence made by a person who is a 
public servant It is not disputed that 
a police, officer is a public servant, as 
defined in Section 23 of the Indian Penal 
Code. Therefore, when cognizance was 
taken on the report of a Police Officer) 
the requirement of Section 11 was com-', 
plied with. What the learned Counsel] 
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Officer on January 22, 1965, as well in 
the meeting held on February 3, 1965, is 
held to be illegal and consequently set 
aside. 

8. D. K. MAHAJAN, J.:— I agree. 

9. SHAMSHER BAHADUR, J.:— I 
also agree. 

Petition allowed. 


AIR 1970 PUNJAB & HARYANA 193 
(V 57 C 26) 

FULL BENCH 

MEHAR SINGH, C. J., D. K. MAHAJAN 
AND GURDEV SINGH, JJ. 

Ujagar Singh, Petitioner v. State of 
Punjab and others, Respondents. 

Civil Writ Nos. 2489 of 1967 and 416 of 
1968, D/- 24-9-1969, decided by Full 
Bench on order of reference . made by 
Shamsher Bahadur, J., D /- 19-4-1968. 

(A) Panchayats — Punjab Gram Pan- 
chayat Act (4 of 1953), Ss. 102(1) and (2), 
Chapter IX — Power of Deputy Commis- 
sioner under S. 102(1) — Order from 
Government under S. 102(2) is condition 
precedent for his exercising power — 
Deputy Commissioner cannot hold en- 
quiry with a view to suspend a panch — 
His powers under Chapter IX and Ss. 95 
to 100 are independent and complete in 
itself. 

Sub-sections (1) and (2) of Section 102 
of the Act have to be read together so as 
to lead to the only conclusion that when 
an enquiry is ordered by the Government 
under sub-section (2), it is during the 
course of that enquiry that the Deputy 
Commissioner may exercise his power of 
suspension of a Panch under sub-sec. (1), 
and that, if there is no enquiry ordered 
by the Government under sub-sec. (2), 
occasion for the exercise of the power 
under sub-section (1) by the Deputy 
Commissioner does not arise. (Para 6) 

The power to suspend a Panch under 
S. 102(1) of the Act can be exercised by a 
Deputy Commissioner only "for any of 
the reasons for which he can be remov- 
ed” and "during the course of an en- 
quiry 1 '. The reasons for which a Fapch 
can be removed have been laid down by 
the Legislature in sub-section (2) of Sec- 
tion 102 of the Act which also envisages 
the holding of an enquiry before remov- 
ing a Panch. There is no provision in the 
Act expressly authorising the Deputy 
Commissioner to hold an enquiry against 
a Panch or Sarpanch with a dew to re- 
move or suspend him from his office. The 
word "inquiry” has not been defined in 
the Act itself and construed in its general 
sense, it would include even an investiga- 
tion and going into allegations against a 
Panch by any person to whom a com- 
plaint is made or to whose notice some 
lapse or misconduct on t he part of a 
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Panch ^ or Sarpanch comes. There is no- 
thing in Section 102 or any provision of 
the Act which even remotely indicates 
that in the course of an enquiry other 
than the one prescribed under sub-sec- 
tion (2) of Section 102 a Panch or Sar- 
panch should be suspended. The powers of 
the Deputy Commissioner under Chap- 
ter IX and Ss. 95 to 100 of the Act are 
independent powers having nothing to 
do with an enquiry under sub-section (2) 
of Section 102. It may be that in conse- 
quence of the exercise of such power 
certain defects may come to light which 
may lead to Government ordering an 
enquiry against a Panch or a Sarpanch, 
but the power of control in those sections 
is not only independent but also effective 
and complete in itself. It cannot there- 
fore be said that unless an implied power 
to hold a preliminary enquiry is not read 
in sub-section (1) of Section 102, the 
Deputy Commissioner’s power of control 
under Chapter IX and Ss. 95 to 100 be- 
comes meaningless. (1968) 70 Pun LR 341 
& Civil Writ 18 of 1966, D /- 10-3-1966 
(Punj), ReL on. ILR (1966) 2 Puni 20, 
Explained. (Paras 9, 10, 4) 

(B) Panchayats — Punjab Gram Pan- 
chayat (4 of 1953), S. 102 (1) and (2) — 
Nature and scope of enquiry under — 
Stated. 

Even though under sub-section (2) of 
Section 102 of the Act the nature and 
scope of the enquiry is left entirely to the 
discretion of the Government, it still can- 
not do away with the bare minimum re- 
quirements of an enquiry. The bare mini- 
mums of an enquiry are (a) that clear 
and definite charge or charges must be 
given or stated to the delinquent, (b) that 
the material forming the basis of the 
charge or charges must be made known 
to him, and (c) that he must be given 
every opportunity to meet the charges 
and to defend himself. 

(Para 4) 

Even in a case where a ground exists 
as in clause (a) of sub-section (2) of Sec- 
tion 102, having regard to the grounds, 
(b), (e) and (i) of sub-section (5) of Sec- 
tion 6 of the Act and the matter is carried 
up to the Supreme Court (a) in which 
conviction for a criminal offence, involv- 
ing moral turpitude, is maintained, or 
(b) in which the order for giving security 
for good behaviour is maintained, or (c) 
in which adjudication of an insolvent is 
upheld, even in such a case an enquiry 
must follow in the sense that the final 
decision to be used against a Panch for 
his removal must be put to him and he is 
asked to explain his position with regard 
to the same rendering any explanation 
which would either not justify his re- 
moval or would be some mitigation in his 
favour. 

Civil Writ No. 2717 of 1965, D/- 28-2- 
1966 (Punj), ReL on. (Para 4) 



194 P. & IL [Prs. 1-31 Ujagar Singh V. 

(Q Civil P. C. (1908), Pre. — Inter- 
pretation of Statutes — Provision to vest 
power in authority not expressly provided 
in Statute — Court cannot read the pro- 
vision to vest power in authority on 
ground of inconvenience. (Para 4) 

Cases Referred: Chronological Paras 
(1968) 70 Pun. L. R. 341~IL.lt (1968) 

2 Punj. 241. Ram Ditta Singh v. 

Deputy Commr.. Ferozepur 2. 3. 6, 0 
(1966) ILK (1966) 2 Punj. 20. Piyare 
Lai v. Deputy Commr.. Hoshiar- 
pur 2, 3 

(1966) Civil Writ No. 18 of 1966, 

D /- 10-3-1966 (Punl), Ajaib Singh 
v. State of Punjab 10 

(1966) Civil Writ No. 2717 of 1963. 

D /- 28-2-1966 (Punj). Pirthi Singh 
v. Deputy Commr.. Rohtak 4. 9 

S. S. Kang, for Petitioner; H. L. SibaL 
Advocate-General, Punjab assisted by J. 
S. Raikhy and R K. Chhibber and Mohin- 
derjit Singh Sethi, for Respondent No. 4. 

MERAB SlNGn, C. J.:— The question 
that arises for consideration in these two 
petitions — Ujagar Singh v. State of Pun- 
jab. Civil Writ No. 2489 o! 1967. and 
Bihari Lai Sarpanch v. Haryana State, 
Civil Writ No. 416 of 1968 — before this 
Bench, is the meaning and scope of en- 
quiry in sub-sections (1) and (2) of Sec- 
tion 102 of the Punjab Gram Panchayat 
Act, 1952 (Punjab Act 4 of 19S3). and 
the power and scope of the Deputy Com- 
missioner to make an order of suspension 
under sub-section (1) of Section 102 of 
the very same Act. 

2. It is common ground that In both 
the petitions the Deputy Commissioner 
concerned suspended each petitioner, who 
is a Sarpanch of his particular Gram Pan- 
chayat. under sub-section (1) of Sec. 102 
of the Act. but without the State Govern- 
ment either exercising its own powers 
under sub-section (2) of Section 102 of 
the Act or the Director of Panchavats. as 
its delegate under Section 95 of the Act, 
exercising the same powers, having order- 
ed an enauiry against the particular peti- 
tioner under sub-section (2) of Section 102 
of the Act. Bihari Lai's case first came 
for hearing before my learned brothers 
Mahajan and Gurdev Singh, JJ., on 
February 27, 1968, who being of the opi- 
nion that there appeared to be a certain 
measure of inconsistency between Piyare 
Lai v. Deputy Commr.. Hoshiyarpur, ILR 
(1966) 2 Punj 20 and Ram Ditta Singh V. 
Deputy Commr., Ferozepur. (1968) 70 
Pun. L. R 341. on the question, as above, 
referred the matter to a larger Bench. In 
the wake of that reference, when Ujagar 
Singe's case came before Shamsher Baha- 
dur J., for hearing on April 19. 1968, the 
learned Judge referred that case also to 
the same larger Bench. This is how these 
two cases have come before this Bench. 
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3. To appreciate the question that 
arises in these cases it is necessary to first 
make reference to the relevant parts of 
sub-sections (1) and (2) of Section 102 of 
the Act. which read — 

”102. (1) The Deputy Commissioner 
may during the course of an enquiry, sus- 
pend a Panch for any of the reasons for 
which he can be removed, and debar him 
from taking part in any act or proceed- 
ings of the said body during that period 
and order him to hand over the records, 
money or any property of the said body, 
to the person authorised in this behalf. 

(2) Government, may, after such en- 
quiry as it may deem fit, remove any 
Panch — • (then follow five grounds ol 
removal)” 

The first ground of removal In clause (a) 
of sub-section (2) of Section 102 has re- 
ference to the grounds mentioned in sub- 
section (5) of Section 6 of the Act. Ac- 
cording to that sub-section a person can- 
not be a member of a Gram Panchayat 
because of grounds (a) to (1). among 
which are the grounds (b), if he has been 
convicted of any offence involving moral 
turpitude unless a period of five years 
has elapsed since his conviction; or (e), 
he has been ordered to give security for 
good behaviour under Section 110 of the 
Code of Criminal Procedure, 1898; or (i), 
he is an undischarged insolvent. In Ram 
Ditta Singh’s case. (1968) 70 Pun. L. R. 
341, what was held was that both sub- 
sections of Section 102 of the Act have 
to be read together so that the plain 
meaning of the same is that when an 
enquiry is ordered by the Government 
under sub-section (2). it is during the 
pendency of that enquiry that the Deputy 
Commissioner has the power to suspend 
a Panch under sub-section (1) and that if 
there is no enquiry ordered or started by 
the Government under sub-section (2), 
the power under sub-section (1) in the 
Deputy Commissioner does not become 
operative. It was pointed out that a Panch 
can be suspended only when an enauiry 
against him has been ordered by the Gov- 
ernment and not in consequence of an 
enquiry not ordered or started by the 
State Government. It was also pointed 
out that the language of sub-section (1) 
does not justify that a Deputy Commis- 
sioner can order some enquiry against a 
Panch apart from that by the Govern- 
ment under sub-section (2) of the Act. 
It was further observed that the Legis- 
lature has designedly framed the two 
sub-sections in the manner in which the 
same are, leaving the power to order or 
start an enquiry against a Panch with the 
Government alone as a matter of policy 
so as not to leave interference with the 
elected bodies, such as Gram Panchayats, 
in the hands of local officers by way of 
starting enquiries against the elected 
members of such local bodies. It has been 
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said during the arguments that this ob- 
servation was probably made because at 
the time the provisions of Section 95 of 
the Act were not placed before the 
Bench. It appears to be so. According to 
Section 95 of the Act the Government can 
delegate its powers under the Act to a 
Deputy Commissioner of a District, apart 
from the Director of Panchayats. So the 
Government can, having regard to this 
provision, delegate its powers under sub- 
section (2) of Section 102 of the Act to a 
Deputy Commissioner, though actually it 
has delegated its powers not to any 
Deputy Commissioner of any district in 
the State but to the Director of Pancha- 
yats, an officer at the centre who heads 
the Department of Panchayats. Sub-sec- 
tion (1) of Section 102 originally gave 
power to the Director of Panchayats to 
suspend a Panch but that has been amend- 
ed to vest that power in the Deputy Com- 
missioner, obviously in the wake of the 
number of cases and the volume of work 
involved in this respect. In spite of the 
power under Section 95 to delegate its 
powers under the Act to the Deputy Com- 
missioner, the Government has not chosen 
to do so in so far as its power under sub- 
section (21 of Section 102 is concerned. It 
has delegated that power to the Director 
of Panchayats only, an official of top rank 
in the Department So, while such a dele- 
gation to a Deputy Commissioner is pos- 
sible, the action of the Government itself 
supports the inference that it has paid 
attention to the policy of the Legislature 
that such powers are not to be delegated 
to district officials so that they may not 
interfere with the working of local bodies 
as Panchayats. In Piyare Lai’s case, ILR 
(1966) 2 Punj. 20, the precise question 
that arises for consideration in these two 
petitions and which was considered in 
Ram Ditta Singh’s case, (1968) 70 Pun. L. 
R. 341, did not really arise. In that case 
the existence of a proper enquiry was 
never questioned. The argument was that 
for the validity of an enquiry it was to 
be held by the Deputy Commissioner and 
not by an officer subordinate to him such 
as a Sub-Divisional Magistrate, and this 
argument was repelled. In that case, how- 
ever, the order of suspension was main- 
tained, but die obvious explanation of 
that is that there was no argument in that 
case that no proper enquiry, according to 
sub-section (2) of Section 102 of the Act, 
was pending when the suspension of the 
Panch concerned was ordered by the 
Deputy Commissioner. When the two 
cases are considered together there might 
appear to be a seeming inconsistency, but, 
in substance, there is none. All the same, 
the question as posed above has been can- 
vassed afresh before us and so it has been 
reconsidered. 

'4. Now, It is obvious that under sub- 
section (2) of Section 102 it is the power 


of the State Government to remove a 
Panch and this the State Government can 
only do 'after such enquiry as it may 
deem fit.' The nature and scope of the 
enquiry is left entirely to the discretion 
of the State Government, but enquiry 
there must be, before remdval of a 
Panch can be ordered by the Govern- 
ment. At one time the learned Advo- 
cate-General for Punjab did take up 
the position that where a ground exists 
as in clause (a) of sub-section (2) of 
Section 102, having regard to the grounds, 
(b), (e) and (i) of sub-section (5) of Sec- 
tion 6 of the Act, there can possibly be 
no room for any enquiry. His argument 
has been that if a case has been carried 
up to the Supreme Court (a) in which 
conviction for a criminal offence, in- 
volving moral turpitude, is maintained, 
or (b) in which the order for giving 
security for good behaviour is maintain- 
ed, or (c) in which adjudication of an 
insolvent is upheld, then any enquiry 
under sub-section (2) of Section 102 
would be a meaningless formality and, in 
substance, no such enquiry is called for. 
In any one of such cases the State Gov- 
vemment can proceed straightway on 
the basis of the final decision of the 
Supreme Court to remove the Panch. 
However, during the hearing reference 
was then made to Pirthi Singh v. Deputy 
Commr., Rohtak, Civil Writ No. 2717 of 
1965, D /- 28-2-1966 (Punj), in which a 
Division Bench consisting of Dua and 
Narula JJ.. quite clearly and pointedly 
took a contrary view and held that even 
in such a case an enquiry must follow in 
the sense that the final decision to be 
used against a Panch for his removal 
must be put to him and he is asked to ex- 
plain his position with regard to the 
same rendering any explanation which 
would either not justify his removal or 
would be some mitigation in his favour. 
On this the learned Advocate-General 
of Punjab veered round to the position 
that an enquiry under sub-section (2) of 
Section 102 being a statutory require- 
ment must be there before a Panch can 
be removed, though obviously, in the 
terms of the sub-section, the nature and 
form of the enquiry, having regard to 
the circumstances of a particular case,, 
has entirely been left to the discretion of 
the Government. The bare minimums of 
an enquiry are (a) that clear and definite 
charge or charges must be given or 
stated to the delinquent, (b) that the 
material forming the basis of the charge 
or charges must be made known to him, 
and (c) that he must be given every op- 
portunity to meet the charges and to 
defend himself. Even though under sub- 
section (2) of Section 102 of the 
Act the nature and scope of the enquiry 
is left entirely to the discretion of the 
Government, it still cannot do away with 
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those bare minimum requirements of an 
enquiry. Subject to that, the nature and 
scone oi the enquiry is entirely m its 
discretion. So there is no longer any con- 
troversy over the meaning and scone o' 
this sub-section. Then the power of the 
Deputy Commissioner to suspend a Punch 
only comes into existence if a pre-condi- 
tion exists, that is to say, an enquiry is 
pending against the Panch. A Deputy 
Commissioner cannot suspend a Panch for 
the purpose ol an enquiry. For him to 
invoke his power and jurisdiction of sus- 
pension of a Panch, an enquiry must be 
pending when an order to that effect Is 
made. The words used are 'during the 
course of an enquiry’; but it is not Baid 
enquiry ordered by whom, enquiry to 
what end and for what purpose, and en- 
quiry conducted by whom. These matters 
are not at all to be found in sub-section (1) 
of S. 102, and, to mv mind, for an obvious 
reason, because both the sub-sections have 
dealt with only one enquiry, and that is 
the enquiry that the Government may 
order under sub-section (2). and it is 
during the pendency of that enquiry that 
power of suspension is given to the Deputy 
Commissioner to suspend a Panch. It is 
contended on the side of the States that 
that would lead to great inconvenience to 
the Government, because while the Deputy 
Commissioner takes steps to move the 
Government to make an order for an 
enquiry under sub-section (2) of S. 102. a 
Panch or a Sarpanch continuing in office 
may do incalculable and irretrievable harm 
to the institution of the village Gram 
Panchayat, as usually Government takes 
quite a time before making such orders. 
But I have not known that an argument 
of inconvenience entitles a Court to read 
a provision to vest a power in an autho- 
rity where the language of the statute it- 
self does not do so clearly. Another argu- 
ment that has been urged on the side of 
the State Governments Is that while the 
State Government has a power to order an 
enquiry under sub-section (2). the Deputy- 
Commissioner has an independent power 
to order enquiry under sub-section (1) of 
Section 102. It has, however, been dif-' 
ficult to explain on the side of the two 
State Governments for what purpose does 
the Deputy Commissioner order an en- 
quiry under sub-section (1) of S. 102, be- 
cause his power of suspension of a Panch 
does not come into existence or operation 
till an enquiry is already pending before 
the exercise of such power. So he must 
have a power to order an enquiry before 
he makes an order of suspension. But 
there fs no such power given to him under 
eub-section (1) of S. 102. The learned 
counsel for the State Governments have 
then urged that the nature and scope of 
enquiry that may be ordered by the 
Deputy Commissioner under sub-s, (1) of 
Section 102 is the same as of a preliminary 
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enquiry with _ the purpose and object of 
making up his mind whether or not to 
move the Government bo that the latter 
may proceed to_ exercise its power of 
ordering an enquiry for the purpose of 
removal of a Panch under sub-section (2) 
of S. 102. If this was so. the Legislature 
would obviously not have used the ex- 
pression 'during the course of an enquiry* 
la sub-section (1) of S. 102. for, it would 
have then said simply during the course 
of a preliminary enquiry in order to see 
whether or not a case or rather a prima 
fade case exists for the purpose of enabl- 
ing the Government to reach the conclu- 
sion whether it would or would not ex- 
ercise its powers under sub-section 12) of 
S. 102. In support of this argument the 
learned Advocate-General for Punjab has 
referred to Chapter DC in the Act and 
Sections 95 to 100 in the same. As has 
already been stated, under Section 95 the 
State Government has the power to dele- 
gate its own powers under the Act to a 
Deputy Commissioner or even a Sub- 
Divisional Officer or the Director. Ac- 
cording to Section 96 a Grarir Panchayat 
is to permit, at all reasonable times, any 
officer or other person whom the Director 
or the Deputy Commissioner or the Sub- 
Divisional Officer, as the case may be, 
may authorise in this behalf to have access 
to all its books, proceedings and records 
and to enter on and inspect any Immova- 
ble property occupied by. or any work in 
progress under the orders of. or any in- 
stitution controlled by it Section 07 gives 
power to the Deputy Commissioner or the 
Sub-Divisional Officer, as the case may be, 
bv order in writing to suspend the execu- 
tion of any resolution or order of the 
Gram Panchayat other than order passed 
in judicial proceedings or prohibit the 
doing of any act which is about to be 
done or Is being done Under cover of the 
Act All such acts or actions of the 
Deputy Commissioner or the Sub-Divi- 
sional Officer or the Director are subject 
to the authority and control of the Gov- 
ernment according to Section 98. If a 
Gram Panchayat makes default In the 
performance of any duty other than judi- 
cial functions imposed upon it by or under 
the Act or under any law for the time 
being In force, the Deputy Commissioner 
or the Sub-Divisional Officer, as the case 
day be, has been given discretion to fix 
a period for the performance thereof ac- 
cording to Section 99. And under Sec- 
tion 100 the Government has the power to 
call for and examine the record of pro- 
ceedings of any Gram Panchayat for the 
purposes of satisfying Itself as to the 
legality or propriety of any executive 
order passed therein and may confirm, 
modify, or rescind the order, and there 
is similar power in the Government with 
regard to the record of any executive order 
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made under the Act. The learned Ad- 
vocate-General for Punjab has contended 
that these sections, make it clear that the 
Deputy Commissioner has almost com- 
plete control over the functioning of a 
Gram Panchayat, leaving out the judicial 
functions of the same, and the control 
goes to the extent of vesting power in him 
to suspend resolutions and orders of a 
Gram Panchayat. From this the learned 
counsel spells a power in the Deputy 
Commissioner to order a preliminary en- 
quiry into the conduct of a Panchayat 
under sub-section (1) of S. 102, and he 
would read the word 'enquiry' in that 
sub-section as meaning preliminary en- 
quiry for the purpose indicated in his 
argument as above In Ujagar Singh’s case 
Mr, Sukhdev Singh Kang, learned counsel 
for the petitioner, has pointed out the 
fallacy in this approach because he has 
said that if on consideration of these sec- 
tions a power of enquiry of a preliminary 
nature is attributed to the Deputy Com- 
missioner, why cannot the same be attri- 
buted to a subordinate officer like the 
Sub-Divisional Officer who figures in most 
of these sections along with the Deputy 
Commissioner in the matter of control of 
Gram Panchayats. It is apparent that 
there cannot be substance in the argu- 
ment urged on the side of the respondents 
that if such an implied power to hold a 
preliminary enquiry is not read in sub- 
section (1) of S. 102, the Deputy Commis- 
sioner’s power of control, as in the sec- 
tions already referred to, becomes mean- 
ingless. This obviously is not so, for the 
powers of the Deputy Commissioner or 
the Sub-Divisional Officer in those sec- 
tions are independent powers having noth- 
ing to do with an enquiry. It may be that 
in consequence of the exercise of such 
control certain defaults may come to 
light which may lead to the Government 
ordering an enquiry against a Panch or. a 
Sarpanch, but the power of control in 
those sections is not only independent but 
also effective and complete in itself. So 
this argument on the side of the respon- 
dents is untenable. There is one other 
matter to which reference may be made 
at this stage for it was an argument urged 
on the side of the respondents that if a 
preliminary enquiry is held by the Deputy 
Commissioner and certain charges are 
proved against a Panch, the Government 
may proceed to act on that to take action 
under sub-section {2} of S. 102. It is an 
argument contrary to the express words 
of sub-section (2) of S. 102 and needs no 
further consideration. 

5. The power under sub-section (1) of 
S. 102 to suspend a Panch originally resid- 
ed in the Director, but by Section 6 of 
the Punjab Gram Panchayat (Amend- 
ment) Act, 1964 (Punjab Act 11 of 1964), 
for the word 'Director 1 were substituted 
the words Deputy Commissioner’. It was 


this amendment which brought about this 
change. The objects and reasons explain 
this change in this manner — "The sus- 
pension of Sarpanch or Panch can at pre- 
sent be ordered by the Director. Ex- 
perience has shown that it is physically 
impossible for one officer to deal expedi- 
tiously with, the large number of cases on 
this subject. It is, therefore, proposed to 
empower the Deputy Commissioner to 
order the suspension.” It is clear that the 
amendment in this respect results from the 
volume of work in such cases. The im- 
portant part of the work affecting the very 
continuance of the Gram Panchayats has 
been retained in the hands of the highest 
officer of the Department, that is to say, 
the Director, in so far as the question of 
removal of a Panch is concerned but once 
that decision has been taken, the matter 
is, on account of the amendment, then 
left with the Deputy Commisioner con- 
cerned. This is the reason for the change. 
However, the conclusion is not available 
from the language of sub-sections (1) and 
(2) of S. 102 that the words 'during the 
course of an enquiry’, in sub-section (1), 
mean an enquiry independent of and 
separate from the enquiry that the Gov- 
ernment may make under sub-section (2) 
for the purpose of removal of a Panch. 
As has been pointed out, suspension under 
this particular provision can only take 
place when the enquiry has been ordered. 
There is nothing in sub-section (1) which 
gives the power for enquiry to a Deputy 
Commissioner apart from the Govern- 
ment’s power to order an enquiry under 
sub-section (2). If such a power was con- 
ceded, it could only possibly have the end 
purpose of moving the Government to an 
enquiry as envisaged by sub-section (2) 
of Section 102, in other words, as suggest- 
ed by the learned counsel for the respon- 
dents, it has to be a preliminary enquiry. 
But the language of sub-section . (1), as 
already stated, does not justify such a 
reading of it which can only be done 
either by radical departure from the 
language or by addition to the language, 
neither of which course is permissible. 

6. The consequence then is that the 
answer posed to the question, in my 
opinion, is the same as in Ram Ditta 
Singh’s case, (1968) 70 Pun LR 341 that 
sub-sections (1) and (2) of S. 102 of the 
Act have to be read together, in which 
case the plain meaning of the same leads 
to only one conclusion, and no other, that 
when an enquiry is ordered by the Gov- 
ernment trader sub-section (2), it is during 
the course of that enquiry that the 
Deputy Commissioner may exercise his 
power of suspension of a Panch under 
sub-section (1) and that, if there is no 
enquiry ordered by the Government 
under sub-section (2), occasion for the 
exercise of the power trader sub-sec- 
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tion (1) by the Deputy Commissioner does 
not arise. 

7. It is not denied that la these two 
petitions no enquiry against the Sarpanch 
concerned was ordered by the Govern- 
ment under sub-section (2) of Section 102 
when the Deputy Commissioner concern- 
ed proceeded to make an order of suspen- 
sion against him under subsection dh 
with the result that the order of suspen- 
sion has to be quashed, and it is accoding- 
ly quashed in each case. Respondent 1, 
the' State, in each case shall bear the 
costs of the petition, counsel’s fee being 
Rs. 100/- in each case. 

8. D. K. MAHAJAN, J.: I agree. 

9. GUItDEV SINGH, J.:— I entirely 
agree with my lord the Chief Justice 
that Ram Ditta Singh's case. (1968) 70 
Pun LR 341 correctly lays down the scope 
and extent of the powers of the Deputy 
Commissioner to suspend a Panch under 
Section 102(1) of the Punjab Gram Pan- 
chayat Act 1952 (TV of 1953). As ex- 
pressly stated in this provision the power 
to suspend a Panch can be exercised by 
a. Deputy Commissioner only "for any of 
the reasons for which he can be removed” 
and "during the course of an enquiry”. 
The reasons for which a Panch can be 
removed have been laid down by the 
Legislature in sub-section (2) of Sec. 102 
of the Act which also envisages the hold- 
ing of an enquiry before removing a 
Panch. As has been laid down by a Di- 
vision Bench of this Court in Civil Writ 
2717 of 1965, D /- 28-2-19 6G (Punj). it Is 
Incumbent upon the Government to hold 
an enquiry before removing a Panch. 
Both sub-sections (11 and (2) of Sec- 
tion 102 of the Act have to be read to- 
gether as they relate to the manner and 
the process by which a Panch or Sar- 
panch. who is liable to be removed from 
his office, is to be proceeded against. The 
pcrwer to suspend a person holding a gov- 
ernment or any other office during the 
pendency of an enquiry against him is 
well recognised and the authority vested 
in the Deputy Commissioner to suspend a 
Panch, who is liable to be removed, is a 
part of the same process as it is specifi- 
cally provided that this power may be 
exercised "during the course of an en- 
quiry ......... and for any of the reasons 

for which his removal can be ordered.” 
As the language used in this provision Is 
auite clear and admits of no ambiguity, 
the enquiry in the course of which the 
Deputy Commissioner is empowered to 
suspend a Panch cannot be any enquiry 
other than the one provided under Bub- 
section (2) of the same section. It thus 
follows that the Deputy Commissioner 
can exercise his authority to suspend a 
Panch only after an enquiry under sub- 
section (2) of Section 102 has been order- 
ed by the competent authority and Is 
pending. 


10. The contention put forward on 
behalf of the States of Haryana and Pun- 
jab that the enquiry during the course of 
which the Deputy Commissioner is autho- 
rised to suspend a Panch is not confined 
to the enquiry provided under sub-sec- 
tion (2) of Section 102, is untenable, as ft 
is not only not borne by the context In 
which the expression "an enquiry” has 
been used in sub-section Cl) of Section 102, 
but would also lead to anomalous results. 
Admittedly there is no provision in the 
Act expressly authorising the Deputy 
Commissioner to hold an enquiry against 
a Panch or Sarpanch with a view to re- 
move or suspend him from his office. The 
word "inquiry” has not been defined in 
the Act itself and construed in its general 
sense. It would Include even an Investiga- 
tion and going into allegations against a 
Panch by any person to whom a com- 
plaint is made or to whose notice some 
lapse or misconduct on the part of a 
Panch or Sarpanch comes. There Is no- 
thing in Section 102 or any provision of 
the Act which even remotely indicates 
that In the course of an enquiry other 
than the one prescribed under Eub-sec- 
tion (2) of Section 102 a Panch or Sar- 
panch should be suspended. In fact it 
has been held by this Court recently fn 
A]aib Singh v. State of Punjab etc.. Civil 
Writ 13 of 1966, D/- 10-3-1966 (Punj) 
that the enquiry during the pendency of 
which a Deputy Commissioner can sus- 
pend a Panch does not include investiga- 
tion into a criminal offence. 

11. In view of what has been said 
above and for the reasons given by my 
Lord the Chief Justice on elaborate and 
careful consideration of the various con- 
tentions put forward before us, I am 
finniy of the opinion. In agreement 
with my learned brothers, that it is only 
In the course of an enquiry ordered by 
the competent authority under sub-sec- 
tion j2) oi Section 102 of the Punjab 
Gram Panchayat Act, 1952. that a'TJeputy 
Commissioner can order the suspension of 
a Panch. 

Petition allowed. 
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FULL BENCH 

D. K. MAHAJAN. SHAMSHER 
BAHADUR AND R. S. NARULA, J J. 
Kishori Lai and another. Appellants v. 
Nohria Mai and others. Respondents. 

First Appeal No. 389 of 1964, D/- 13-3- 
1969, decided by Full Bench on order of 
reference made by D. K. Mahaian and 
P. C. Jain, JJ., D /- 13-8-19C8. 

Transfer of Property Act (1882), Ss. 109 
and 91 — Tenan ts of mortgaged property 
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attorning to mortgagee — No new ten- 
ancy is created — On redemption their 
tenancy with mortgagor revives. 

Where a property in possession of ten- 
ants is mortgaged and the tenants attorn 
to the mortgagee no new tenancy comes 
into being between the mortgagee and the 
tenants. When, in such a case, the mort- 
gage is redeemed, on redemption their 
tenancy under the mortgagor which had 
remained in abeyance, revives and they 
become the tenants of the mortgagor or 
his purchaser who may step into the shoes 
of the original mortgagor. AIR 1970 
Punj & Haryana 104 (FB). Foil (Para 5) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Punj & Haryana 104 

(V 57)— Second Appeal No. 1 of 

1967. D/- 13-3-1969 (FB), Jagan 

Nath v. Mittar Sain 5 

D. N. Aggarwal, with Puram Chand, 
Amar Datt and Ravi Karan Jain, for Ap- 
pellants: D. S. Nehra. with G. P. Jain and 
G. C. Garg. for Respondents. 

D. K. MAHAJAN, J.: — This first appeal 
arises out of a suit for possession of a 
shop together with four Chobaras situate 
in Saddar Bazar, Mandi Dhuxi, District 
Sangrur. 

2. Rulia Singh, the owner of the shop 
in dispute, rented it out to Kishori Lai 
sometime in 1937. On Rulia ’s death, his 
son, Balwant Singh, succeeded to him. 
On the 27th of October, 1941, Balwant 
Singh mortgaged the shop in suit to 
Roshan Lai Hukam Chand and Jagmohan 
Lai to secure an advance of Rs. 2.500/-. 
The mortgage amount was further in- 
creased to Rs. 5,000/- on the 3rd of June, 
1945. On the 2nd of June. 1956, another 
sum of Rs. 1.000/- was taken and the 
shop was mortgaged with possession with 
the mortgagees, Roshan Lai and others. 
The plaintiffs, Nauhria Mai, Tej Pal and 
Prem Chand purchased the shop in suit 
from Balwant Singh for Rs. 9,500/- under 
a registered deed of sale dated the 19th 
of February. 1962. On the 14th of Janu- 
ary, 1963. they redeemed the shop by 
paying Rs. 6,000/-, the mortgage money, 
to the mortgagees. 

The present suit was filed by the plain- 
tiffs against Kishori Lai and his son Prem 
Chand and Charanji Lai son of Bakhshu 
Mai. Charanji Lai is the brother of 
Kishori Lai. Balwant Singh, the original 
mortgagor, along with mortgagees, Ro- 
shan Lai and others, were impleaded as 
defendants. So also the firm Kishori 
Lai Prem Chand. Bakhshu Mai was 
stated to be a sub-tenant of defendants 
Nos. 1 and 2, Kishori Lai and Prem 
Chand. The suit was for possession by 
eviction of defendants Nos. 1, 2, 3 and 6. 
The suit was resisted by the defendants. 
The stand taken up by Balwant Singh 
was that defendants Nos. 1 and 2 were 
tenants of the shop together with the 
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Balakhanas before the mortgage; and at 
the time, when this property was mort- 
gaged with defendants, Roshan Lai and 
others, with possession, defendants Nos. 
1 and 2 were in possession of the same as 
tenants. The stand taken up by Kishori 
Lai and his son was that defendants Nos. 
1 and 2, proprietors of the Firm Kishori 
Lai Prem Chand, have been doing busi- 
ness at the shop in suit since 1953 and 
right up to date; and they have been in 
possession of the shop as tenants since 
1938. It was maintained that they being 
the tenants of the mortgagor attorned to 
the mortgagee and after the redemption 
of the mortgage, their tenancy under the 
mortgagor would revive. 

3. The trial Court decreed the suit 
holding that: — 

"From this evidence on record it is 
proved beyond doubt that Kishori Lai was 
a tenant of Rulia Singh father of Balwant 
Singh in 1994 BK. x x x x x 
From 1947 to 1955, no rent deed has been 
produced which would show that Kishori 
Lai continued to be a tenant of Balwant 
Singh. On 5th August, 1956, Kishori Lai 
and Prem Chand executed a rent-deed in 
favour of the mortgagees for the first 
time though the mortgage subsisted from 
1941. In 1948, Balwant Singh himself 
had executed a rent-deed. Exhibit P. 6, 
in favour of the mortgagees and have ac- 
knowledged them as his landlords. So the 
position of Kishori Lai was not that of a 
tenant, but could be considered as that 
of a sub-tenant; and when he executed 
the rent-deed in favour of the mortgagees, 
he did not merely attorn to the mort- 
gagees but a new contract of lease was 
made. 

4. Against this decision, the present 
appeal has been filed by the tenants, 
Kishori Lai and Prem Chand. 

5. The only question, that requires 
determination, is, whether a new tenancy 
came into being between the mortgagees 
and Kishori Lai and Prem Chand? After 
going through the evidence, we are of the 
opinion that there was no new tenancy by 
Kishori Lai Prem Chand in favour of the 
mortgagees. The tenants, were to start 
with, the tenants of the mortgagor. 
After the mortgage, they attorned to the 
mortgagees; arid on the redemption of the 
mortgage, their tenancy under the mortga- 
gor, which had remained in abeyance, 
revived and they became the tenants of 
the plaintiff-mortgagors who had stepped 
into the shoes of the original mortgagor. 
We have taken this .view of the matter for 
the reasons recorded in Jagan Nath v, 
Mittar Sain, Second Appeal No, 1 of 1967, 
decided today (13-3-1969) = (AIR 1970 
Punj & Haryana 104) (FB). 

6. The result, therefore, is that this 
appeal is allowed; the judgment and the 
decree of the trial Court is set aside and 
the plaintiffs' suit for possession is dis- 
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missed. However, there will be no order 

^7^° SHAMSHEB BAHADUR, J.:— I 

S. NABULft, J.:— I concur. 

Appeal allowed. 
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GOPAL SINGH. J. 

Madan Lai Lamba, Petitioner v. Inder- 
jit Mehta, Respondent, 

Criminal Revn. No. 25-R of 1368, Dl- 
13-5-1969. from order of S. J., Bhatinda. 
D /- 28-12-1967 

(A) Criminal P.C. (1898), S. 197(1>— Ex- 
pression "while acting or purporting to 
act in discharge of official duty” — Inter- 
pretation of — For act to be official act 
there must be nexus between act and 
official obligation to be discharged by 
public servant — S.D.O. of F.W.D. charg- 
ed to maintain Officer’s Note Book — In- 
correct entries in, made by him after 
substituting leaf in Note Book — — Offence 
fell under S. 218 of Penal Code — Sanc- 
tion for prosecution was condition prece- 
dent 

A public servant shall be treated to 
have acted or purported to act in the dis- 
charge of his official duty. If his official 
duties as a public servant enable him to 
Justify the act falling within the scope 
of those duties. The act should be inte- 
grally connected with the authority of his 
office and should fall within the periphery 
of prescribed duties. There must be rea- 
sonable nexus between the act and the 
official obligation. A different or out of 
the way manner of doing an act if other- 
wise it falls within the scope of official 
duties cannot be treated as alien to the 
ssxpe rS jaicb duty. Whether the set 1? 
done rightly or wrongly, correctly or In- 
correctly, if it is done in the discharge of 
official duty, it will be covered by S. 197. 

(Para 10) 

"Where it was the official duty of the 
petitioner in his capacity as Sub-Divi- 
sional Officer of P.W.D. to maintain the 
Officer’s Note Book and to make correct 
entries representing the actual supplies of 
material made by the respondent in exe- 
cution of his contract work, and if the 
former while making entries therein 
made an incorrect entry, he had nonethe- 
less so done while acting or purporting to 
act in the discharge of his official duty. 
If he after having prepared certain page 
of the Officer's Note Book containing the 
entry pertaining to certain supply replac- 
ed the leaf bearing that page by another 
leaf and made all the entries on that page 
except the entry pertaining to the respon- 
dent, he has while acting in his official 
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capacity omitted to make the entry, 
which he in that very capacity was under . 
obligation to make. Omission to make 
entry by substitution of one folio for 
another Is nothing but preparation of In- 
correct record. (Para 12) 

The petitioner having prepared the In- 
correct record while acting or purporting 
to act in the discharge of his official duty 
as Sub-Divisional Officer, could not be 
proceeded against under S. 218, Penal 
Code unless sanction for his prosecution 
has been obtained under S. 197. Criminal 
P. C. AIR 1955 SC 309 & AIR 1966 SC 
220, Disting. (Para 15) 

(B) Penal Code (1860), S. 218— Fram- 
ing of incorrect record — What is-- Mode 
not material — Substitution of one leal 
by another in Note Book is penal. 

Under S. 218, Penal Code, It Is not the 
replacement or substitution of one page 
by another, which is culpable or penal 
but it is the incorrect preparation or 
framing of the record or writing, which 
apart from the intention of causing loss 
for which the record is so prepared, 
makes the act penal. It Is not material 
what mode is adopted for incorrect pre- 
paration of that record. Substitution of 
one leaf by another so as to omit a given 
entry from the page substituted Is penal 
within the scope of second ingredient of 
S. 218. (Para 13) 

Cases Referred: Chronological Paras 
(1966) Am 1966 SC 220 (V 53)“ 

1966 Cri LJ 179. Baijnath v. State 
of Madhya Pradesh 14 

(1955) Am 1955 SC 309 (V 42) « 

1955 Cri U 865, Amrik Singh v. 

State of Fepsu 14 

D. C. Ahluwalia, for Petitioner; K. C. 
Puri, for Respondent. 

ORDER: — This Is recommendation 
under Section 438. Criminal Procedure 
jawl? Ay AAvr Jaufee. 

tinda in a revision petition filed by Madan 
Lai Lamba, Sub-Divisional Officer against 
Inderjit Mehta, contractor from the judg- 
ment dated February 6, 1967 given by 
Shri Dina Nath, Judicial Magistrate 1st 
Class, Bhatinda holding that sanction for 
prosecution of Madan Lai Lamba by a 
complaint filed by Inderjit Mehta for of- 
fence under Section 218, Indian Penal 
Code was not necessary. 

2. Briefly stated, the facts are that 

Inaenit Mehta entered into a contract on 
* l?. 6 * * or supffiy of stone ballast 

iS. Works Department of the 

^uuisb Government for construction of 
Lassara Nala and Bhatinda-Dabwali Road. 

3. Inderjit Mehta supplied 1400 cubic 
feet of stone ballast to Mia dan Lai Lamba 
In his capacity as Sub-Divisional Officer 
in charge of the contract The Sub-Divi- 
sional Officer checked the material on 
June 3, 1964. He made an entry at page 
11 in the Officer’s Note Book No. 35. The 
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running bill of the amount thus due was 
drawn "up on February 23, 1965. The 
payment of the amount due is said to 
have been postponed by the Sub-Divi- 
sional Officer on one pretext or the other. 
On August 31, 1965, the contractor came 
to know that the Sub-Divisional Officer 
had replaced page 11 of the Officer’s Note 
Book by inserting in that book another 
leaf bearing that page number. The page 
replaced did not contain the entry per- 
taining to the supply of 1400 cubic feet of 
stone ballast. 

4. The contractor finding that the 
Sub-Divisional Officer had prepared the 
record in a maimer knowing it to be in- 
correct with intent to cause loss to him 
and also had fabricated the record, filed 
on July 16, 1966 a complaint under Sec- 
tions 218, 465 and 467, Indian Penal Code 
against the Sub-Divisional Officer. The 
trial Court summoned the accused only 
for offence under Section 218, Indian 
Penal Code. The accused made an ap- 
plication to the Court on December 12, 
1966 contending that under Section 197 
of the Criminal Procedure Code, no sanc- 
tion having been obtained for his prose- 
cution, he cannot be proceeded against 
under Section 218, Indian Penal Code. 

5. It is admitted on behalf of _ the 
parties that the petitioner-accused is a 
public servant. It is contended on behalf 
of the petitioner that he having prepared 
incorrect record pertaining to the pay- 
ment of price of the stone ballast supplied 
by the respondent while acting or pur- 
porting to act in the discharge of his offi- 
cial duty, the Court could not take cogni- 
zance of offence under Section 218, Indian 
Penal Code unless the previous sanction 
of the State Government is forthcoming 
and no sanction having been obtained, the 
complaint deserves dismissal. 

C. Section 218, Indian Penal Code, 
under which the petitioner has been sum- 
moned, runs as follows: — 

"Whoever, being a public servant, and 
being as such public servant, charged with 
the preparation of any record or other 
writing, frames that record or writing in 
a manner which he knows to be incorrect, 
with intent to cause, or knowing it to be 
likely that he will thereby cause, loss 
or injury to the public or to any person, 
or with intent thereby to save, or know- 
ing it to be likely that he will thereby 
save, any person from legal punishment, 
or -with intent to save, or knowing that he 
is likely thereby to save, any property 
from forfeiture or other charge to which 
it is liable by law, shall be punished with 
imprisonment of either description for a 
term which may extend to three years, 
or with fine, or with both.” 

7. It is admitted by both the parties 
that the petitioner in his capacity as Sub- 
Divisional Officer was charged with the 


preparation of the record or writing of 
the Officer’s Note Book containing page 
11. It is also conceded that whether it is 
the original leaf bearing page 11 or the 
one by which it has been substituted, both 
are written in the handwriting of the 
petitioner and were prepared by Mm 
Thus, the preparation of page 11 as re- 
placed with the entry pertaining to the 
supply of 1400 cubic feet of stone ballast 
omitted thereon is the official act of the 
petitioner performed in the discharge of 
his official duty as Sub-Divisional Officer. 
If th e facts alleged on behalf of the com- 
plainant for prosecution of the petitioner 
are correct and at this stage I have, for 
the purpose of determination of the 
question of applicability of Section 197, 
Criminal Procedure Code, to assume that 
they are, subject to the defence, which 
may be offered at a later stage, then the 
act of preparation of page 11, whether 
the earlier one or the subsequent one, 
falls within the scope of official duty of 
the. Petitioner. According to the com- 
plaint, the petitioner has framed that re- 
cord or writing in a manner which he 
knew to be incorrect and he did it with 
intent or knowing that he is likely there- 
by to cause loss to the respondent. 

8. In order to find whether the act of 
preparation of the replaced page 11 of 
the Officer’s Note Book in an incorrect 
manner falls within the ambit of Sec. 197, 
Criminal Procedure Code, it is necessary 
to consider the language of Section 197. 
Section 197(1), Criminal Procedure Code, 
which is relevant for the present case 
runs as follows: — 

"197(1). When any person, who is a 
Judge within the meaning of Section 19 
of the Indian Penal Code, or when any 
Magistrate, or when any public servant, 
who is not removable from his office save 
by or with the sanction of a State Gov- 
ernment or the Central Government is 
accused of any offence alleged to have 
been committed by Mm 'while acting or 
purporting to act in the discharge of his 
official duty’, no Court shall take cogni- 
zance of such offence except with the 
previous sanction: — 

(a) in the case of a person employed in 
connection with the affairs of the Union, 
of the Central Government; and 

(b) in case of a person employed in con- 
nection with the affairs of a State, of the 
State Government.” 

9. The point of controversy hinges 

around the above underlined (here in 
' _ ’) portion of S. 197 (1), Criminal P. C. 

vis-a-vis Section 218, Indian Penal Code. 

10. A public servant shall be treated 
to have acted or purported to act in the 
discharge of his official duty, if his offi- 
cial duties as a public servant enable Mm 
to justify the act falling within the scope 
of those duties. In other words, , the act 
should be integrally connected with the 
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authority of his office and should fall 
within the periphery of prescribed duties. 
If there is reasonable nexus between the 
act and the official obligation to be dis- 
charged by the public servant, the act 
shall be regarded as an official act. If the 
act is entirely unconnected with his office, 
it could not be deemed to be an official 
act within the scope of Section 197(1), 
Criminal Procedure Code. There must 
be a logical relation of the act with the 
discharge of official duties, which the 
office of a public servant enjoins upon 
him, A different or out of the way man- 
ner of doing an act if otherwise it falls 
within the scope of official duties could 
not be treated as alien to the scope of 
such duty. Whether the act is done 
rightly or wrongly, correctly or incorrect- 
ly. if it is done in the discharge of official 
’duty, it will be covered by that section. 

11. As referred to above, it was the 
official duty of the petitioner in his capa- 
city as Sub-Divisional Officer to main- 
tain the Officer's Note Book and to make 
correct entries representing the actual 
supplies of stone ballast made by the res- 
pondent in execution of his contract 
work. The petitioner prepared page 11 
of the Officer's Note Book in his official 
capacity. If the petitioner while prepar- 
ing page 11 of the Officer’s Note Book or 
making entries therein made an incorrect 
entry, he had nonetheless so done while 
acting or purporting to act in the dis- 
charge of his official duty. If the peti- 
tioner either by erasure of an entry or 
by its omission prepared incorrect re- 
cord. even then he would be acting with- 
in the scope of his official duty although 
he may be acting wrongly and not ac- 
cording to what he ought to act. If the 
petitioner after having prepared page 11 
of the Officer's Note Book containing the 
entry pertaining to the supply of 1400 
. cubic feet of stone ballast rex&aced the 
leaf bearing page II by another leaf and 
made all the entries on that page except 
the entry pertaining to the respondent, 
he has while acting in his official capacity 
omitted to make the entry, which he in 
[that very capacity was under obligation 
to make. Omission to make entry by 
(substitution of one folio for another is 
{nothing but preparation of incorrect 
record. 

12. In order that Section 218, Indian 
Penal Code, may apply, the following 
three relevant essential ingredients of 
that Section must apply; — • 

(I) The public servant must be charged 
with the preparation of any record or 
other writing; 

(til He must frame that record or writ- 
ing in a manner, which he knows to be 
incorrect; and 

(iii) He has done It with intent to cause 
or knowing it to be likely that he win 


thereby cause loss or injury to public 
or to any person. 

For making Section 218. Indian Pena! 
Code applicable, the preparation of record 
or other writing must be the official duty 
of the public servant. In the present 
case, there is no gainsaying the fact that 
according to the case of the prosecution, 
it is the petitioner, who was to prepare 
the record of the Officer’s Note Book and 
he in fact according to the case, himself 
in his own handwriting made the entries 
on page 11, both before and after Us sub- 
stitution. Thus, according to the first 
Ingredient of Section 218, the petitioner 
prepared page U by omission of the rele- 
vant entry pertaining to the supply of 
stone ballast by the respondent from that 
page. The petitioner has done it .in 
no other capacity except in his capacity 
as Sub-Divisional Officer. That act of 
the petitioner falls within the scope of 
discharge of his official duty. While re- 
placing previous page 11 by a subsequent 
one with the difference of the omission 
therefrom of the entry of supply of the 
commodity by the respondent to the Gov- 
ernment. the petitioner has all the 6ame 
prepared the record In his official capa- 
city except that he has prepared it in- 
correctly. Simply because, there is an 
omission from page U by the petitioner, 
it does not imply that the act of the 
petitioner ceases to partake the character 
of an official act. The act remains to be 
the official act except the manner of 
doing that act has been altered by omis- 
sion of the entry from the record bo pre- 
pared. The content and nature of the 
first two ingredients of Section 218, 
Indian Penal Code, as referred to above, 
which are relevant for the purpose of the 
determination of the question whether 
the act falls within the ambit of Sec- 
tion 197(1), Criminal Procedure Code, 
leave no doubt that the case of nffencfi 
against the petitioner under that Section 
falls within the scope of the official act 
contemplated by Section 197(1), Criminal 
Procedure Code. 

13. Shri K. C. Puri appearing on be- 
half of the respondent has contended 
that tearing of the leaf from the officer’s 
Note Book and its replacement amounts 
to commission of offence of preparation 
of false record and consequently the act 
does not fall within the scope of the offi- 
cial duty contemplated by Section 197, 
Criminal Procedure Code. 1 am con- 
cerned onlv with the offence under Sec- 
tion 218. Indian Penal Code, for which 
the petitioner is being prosecuted and not 
with the offence pertaining to the prepa- 
ration of false record. Under Section 218, 
Indian Penal Code, it is not the replace- 
ment or substitution of one page by an- 
^ w bich fa culpable or penal but ft is 
the incorrect preparation or framing of 
the record or writing, which apart from 
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the intention of causing loss for which 
the record is so prepared, makes the act 
penal. The second ingredient will be 
satisfied if the record prepared is errone- 
ous. It is not material what mode is 
adopted for incorrect preparation of that 
record. Substitution of one leaf by an- 
other so as to omit a given entry from the 
page substituted is penal within the scope 
of second ingredient of Section 218. It 
will not be relevant to consider as to what 
method or means have been adopted for 
the incorrect preparation of the record 
to attain the end of omission of a given 
entry. Considering the scope of the two 
essential ingredients of Section 218, Indian 
Penal Code vis-a-vis Section 197(1), Cri- 
minal Procedure Code, the only view, in 
the premises of the facts of the present 
case, which these two Sections admit of, 
is that the petitioner acted or purported 
to act in the discharge of his official duty. 

14, The counsel for the petitioner 
principally relied on Amrik Singh v. 
State of Pepsu reported in AIR 1955 SC 
309 in support of his contention, where- 
as the counsel for the respondent placed 
reliance mainly on Baiinath v. State of 
Madhya Pradesh reported in AIR 1966 
SC 220. Both these derisions of the 
Supreme Court pertain to cases of breach 
of trust under Section 409. Indian Penal 
Code. In the earlier decision, the view 
taken was that a Sub-Divisional Officer, 
who had shown in the acquittance roll 
drawn up by him payment of Rs. 51.00 to 
a labourer and affixed his own thumb- 
impression purporting to be the thumb- 
impression of that labourer and mis- 
appropriated the amount himself, did so 
in the discharge of his official duty. In 
the latter case, in which a cashier Instead 
of depositing certain items of money, 
which he had to deposit in the treasury, 
did not deposit the same and converted 
it to his own use, it was held that Sec- 
tion 197, Criminal Procedure Code did 
not apply as the act of misappropriation 
under S. 409. Indian. Penal Code did not 
fall within the scope of his official duty, 

15. The facts of the present case are 
entirely different. The offence commit- 
ted is not one under Section 409, Indian 
Penal Code but is one under Section 218, 
Indian Penal Code for which the peti- 
tioner is being proceeded against. The 
present case being distinguishable on the 
facts and dealing with entirely a diffrent 
offence from the one with which these 
two Supreme Court decisions dealt, those 
cases are not analogous and applicable to 
the present case. . As discussed above, 
the act of preparation of record by the 
petitioner and so also the act of prepara- 
tion of incorrect record by him falls as 
much within the scope of Section 197, 
Criminal Procedure Code as it does within 
the scope of Section 218, Indian Penal 


Code. The petitioner having prepared 
the incorrect record while acting or pur- 
porting to act in the discharge of his offi- 
cial duty as Sub-Divisional Officer, he 
cannot be proceeded against for prosecu- 
tion under Section 218, Indian Penal Code 
unless sanction for his prosecution has 
been obtained under Section 197, Crimi- 
nal Procedure Code. The sanction being 
a condition precedent for his prosecution 
and no_ sanction having been obtained, 
the petitioner cannot be prosecuted. I 
accept the recommendation made by the 
Sessions Judge, though for different rea- 
sons, and set aside the order of the trial 
Court dated February 6, 1967. 

Reference accepted. 
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P. C. PANDIT, J. 

Banta Singh Khushal Singh, Plaintiff- 
Appellant v. Anjuman Imdad Bahmi and 
Thrift Society, Tanoli, Defendant-Respon- 
dent. 

Second Appeal No. 1648 of 1959, D/- 

17-4-1969, from decree of Senior Sub-J„ 
Hoshiarpur, D/- 21-7-1959. 

Co-operative Societies — Co-operative 
Societies Act (1912), S. 17 — Audit 
notes prepared under section — There 
is no provision of law under which 
their contents could be presumed to he 
correct — Section 114, Evidence Act can- 
not he invoked firstly because the audit 
notes cannot he equated with judicial and 
official acts and secondly because the 
section does not raise a presumption re- 
garding correctness of contents of docu- 
ments — (Evidence Act (1872), S. 114). 

(Para 8) 

H. L. Soni, for Appellant; D. N. Aggar- 
wal, for Respondent. 

JUDGMENT: — This is a plaintiff’s 
second appeal against the decree of the 
learned Senior Subordinate Judge, Hoshi- 
arpur, confirming on appeal the decision 
of the trial Court dismissing his suit. 

2. Banta Singh, a resident of village 
Tanoli, District Hoshiarpur, brought a 
suit against Anjuman Imdad Bahmi and 
Thrift Society of his village for a decla- 
ration to the effect that ^ the decree ob- 
tained by the defendant bn the basis of 
an award against him was illegal and 
void. He also prayed for an injunction 
restraining the defendant not to realise 
the said decretal amount from him in 
execution of the aforesaid decree. His 
allegations were that though he was a 
resident of village Tanoli, but he was liv- 
ing in Rajasthan since 1930 and used to 
visit his village off and on. About six 
months before the institution of the suit 
in May. 1958, when he visited his village, 
he cam e to know that the defendant had 

IM/IM/E70/69/MKS/D 
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obtained a decree against Mm on the 
basis of an award and was going to exe- 
cute the said decree by attaching and 
selling his immovable property. He was 
neither a member of the defendant-so- 
ciety nor had he borrowed any money 
from it. He did not even stand surety 
for any member of the Society for any 
debt. It was also averred by him that he 
received no notice from the Arbitrator to 
appear before him 

3. The suit was contested by the de- 
fendant-Scdety on a number of pleas 
which led to the framing of the follow- 
ing issues: — 

1. Whether the plaint is signed by the 
plaintiff? 

2. Whether the plaintiff is, or was a 
member of the defendant society? 

3. If issue No. 2 is proved, whether 
civil court has no. jurisdiction to try the 
suit? 

4. If issue No. 2 Is proved, whether the 
plaintiff was a debtor and a surety for 
a debtor of the defendant Society? 

5. If issue No. 4 is proved, whether 
the proceedings before the arbitrator 
were illegal, unauthorised, inoperative 
for the reasons given in para No. 4 of the 
plaint? 

4- The trial Judge held that the plain- 
tiff was a member as well as a debtor of 
the defendant-Society. He further found 
under issue No. 3 that the dvd Court had 
no jurisdiction to try the suit, because 
the plaintiff could file an appeal against 
the award to the Registrar, Co-operative 
Societies. He did not consider it neces- 
sary to give any finding on issue No. 5, 
in view of his finding on issue No. 3. As 
a result of these findings he dismissed the 
suit 

5. When, the matter went in appeal 
before the learned Senior Subordinate 
Judge, he confirmed the findings of the 
t rssi Gsart on Issaes Nos. 2 sad «f and 
held that the plaintiff was a member as 
well as a debtor of the defendant-Sodety. 
Under issue No. 5, his finding was that 
the plaintiff did not produce any evi- 
dence to show that he was not served 
with a notice regarding the appointment 
of the Arbitrator. He had also not esta- 
blished that the Arbitrator did not Issue 
any notice to him. The bare statement 
of the plaintiff that he was not served with 
any notice was, according to the learned 
Judge, not suffirient to hold that no notice 
was served on him. The award was, 
consequently, legal and binding on the 
plaintiff. 

So far as* Issue No. 3 was concerned, 
the learned Judge observed that if issue 
No. 5 had been proved by the plaintiff, 
the Civil Court might have jurisdiction 
to decide this case. In view of his find- 
ing on issue No. 5, the Civil Court, ac- 
cording to the learned Judge, had no 
jurisdiction to try the suit The appeal 
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was, consequently, dismissed. Against 
this decision, the present second appeal 
has been filed by the plaintiff. 

C. It was conceded by the learned 
counsel for the respondent that if the ap- 
pellant is held to be not a member of the 
defendant-Society. then the civil Court 
would have jurisdiction to try the present 
suit, because in that case the award given 
by the Arbitrator would obviously bu 
without jurisdiction. The Arbitrator 
Could decide disputes between the Society 
and its members and if the appellant was 
not a member, then the Arbitrator would 
have no jurisdiction to decide the alleged 
dispute and give the award in question. 

7. It has been found by both the 
Courts below that the appellant was a 
member and a debtor of the defendant- 
Society. It has been alleged by the 
learned counsel for the appellant that tiffs 
finding is vitiated. Inasmuch as there was 
no legal evidence to support it,-v The 
trial Court, on this point, had observed 
that the records of the Society, were alleg- 
ed to have been lost. The defendant had 
proved from the statement of Manohar 
Lai, D.W. 1, who was a Clerk in the Cen- 
tral Co-operative Bank at Hoshlarpur, 
that the appellant was recorded as a deb- 
tor of the Society in the audit notes, 
which the witness had brought with him- 
self. Those audit notes had been pre- 
pared under Section 17(2) of the Co-ope- 
rative Societies Act, 1912, and as such, 
a presumption under Section 114 of the 
Evidence Act that all official acts were 
regularly done would apply. Since the 
appellant according to D.W. 1, was re- 
corded as a debtor of the Society in the 
audit notes, he must be, according to the 
trial Court held to be a member of the 
Society. 

The learned Senior Subordinate Judge 
also had given the -fisdi&g, on this point 
in favour of the Society, primarily on the 
evidence of D.W. 1. He had, however, 
observed that it was true that the defen- 
dant did not produce the register of 
members, but this omission was not fatal 
to its case, though to give a lie to the 
Plaintiff’s case, that register would have 
' been a very important document. There 
was, according to the learned Judge, 
nothing on the record to show that the 
audit notes were incorrect. The original 
record was destroyed by a relative of the 
appellant and his bare statement was not, 
according to the learned Judge, sufficient 
to hold that he was not a member of the 
Society. 

8. During the course of arguments, 
learned counsel for the respondent sought 
to support the finding of the Courts below 
on this point on the basis of the evidence 
ff aV. 1. It is significant to mention 
that the audit notes are not on the record 
of the case. It appears that D.W. 1 
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brought the notes, gave evidence with 
regardto them and then took them back. 
iWhat is stated was that according to the 
audit notes brought by him in Court, the 
appellant was entered as a member of the 
Society at No. 22 and further that he had 
taken loan from it. In cross-examina- 
tion, he admitted that he had given his 
entire evidence on the basis of the audit 
notes, which were not in his handwriting. 
He further admitted that in the said 
notes, there was no mention that any 
decree had been passed against the appel- 
lant in favour of the Society. Could it 
be said that there was any legal evidence 
in support of the finding that the appel- 
lant was a member of the Society? The 
audit notes, as I have said, were not pro- 
duced on the record. 

According to Section 59 of the Evidence 
Act, all facts, except the contents of docu- 
ments, might be proved by oral evidence 
and documents under Section 64 of the 
same Act must be proved by primary 
evidence, except in the cases thereinafter 
mentioned. It was not the position of 
the respondent that in the present case, 
the audit notes could be proved otherwise 
than by primary evidence. Learned 
counsel, however, submitted that the ob- 
jection regarding the mode of proof 
should have been taken at the time when 
D.W. 1 was giving evidence. 

Counsel for the appellant, on the other 
hand, contended that if the audit notes 
had been exhibited without any objec- 
tion from their side, perhaps the submis- 
sion of the learned counsel for the respon- 
dent in that case might have some force. 
But in the instant case, those audit notes 
were not produced and made a part of 
the record of the case by the defendant- 
Society. 

This apart, assuming for the sake of 
argument, even if the audit notes had 
been brought on the record, could it be 
said that a presumption of correctness 
with regard to their contents also arise? 
All that Section 17(1) of the Co-operative 
Societies Act, 1912, says is that the Regis- 
trar shall audit or cause to be audited by 
some person authorised by him the ac- 
counts of every registered Society once 
at least in every year. According to sub- 
clause (2) of that section, the audit under 
sub-section (1) shall include an examina- 
tion of overdue debts if any and evalua- 
tion of assets and liabilities of the So- 
ciety. If the auditor, who had prepared 
those audit notes had appeared in the 
witness-box, he could be asked on what 
basis the entry regarding the appellant’s 
membership of the Society was made 
therein. No law had been cited tinder 
which the contents of those audit notes 
could be presumed to be correct. 

Section 114 of the Evidence Act, on 
which reliance was placed by the Courts 
below, would be of no assistance to the 


respondent in that behalf. The entries 
in the audit notes cannot be equated with 
judicial and official acts. Moreover, Sec- 
tion 114 does not raise a presumption 
regarding the correctness of the contents 
of a document covered by it. It is note- 
worthy that D.W. 3, Jai Singh, admitted 
that there was in existence the register 
containing the names of the members of 
the Society and _ that it was kept in the 
office of the Society. Curiously enough 
that register was not produced. There 
must also be the form of membership 
which must have been signed by the ap- 
pellant when he became a member of the 
Society. That form is also not forth- 
coming on the record. There is no con- 
vincing evidence in support of the fact 
that the original records of the Society 
had been destroyed by a relative of the 
appellant. Under these circumstances, 

1 am of the opinion that there was no 
legal evidence in support of the finding 
that the appellant was a member of the 
defendant-Society. That being so, the 
finding of the Courts below on issue No. 

2 is vitiated in law and cannot be sustain- 
ed. I would, therefore, hold that it has 
not been proved on the record that the 
plaintiff was a member of the defendant- 
Society and, consequently, the award 
made against him by the Arbitrator was 
without jurisdiction and void. 

9. In this view of the matter, no other 
question admittedly arises for decision in 
this appeal. 

10. The result is that the appeal suc- 
ceeds, the judgments and decrees of the 
Courts below are set aside and the plain- 
tiff’s suit decreed. In the circumstances 
of this case, however, the parties are left 
to bear their own costs throughout. 

Appeal allowed. 
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PULL BENCH 

MEHAR SINGH, C. J., HARBANS 

SINGH, D. K. MAHAJAN, GURDEV 
SINGH AND BAL RAJ TULI, JJ. 

Smt. Pritam Devi and others, Peti- 
tioners v. The Additional Director, Con- 
solidation of Holdings, Punjab, Jullundur 
and others, Respondents. 

Civil Revn. No. 82 of 1965, D/- 6-10- 
1969. 

(A) Civil P. C. (1908), O. 32, R. 9 — 
Mother representing her minor children 
as next friend in writ petition — One 
major son also a party to writ petition — 
Mother not taking effective steps to pro- 
secute the case — Mother removed as guar- 
dian and next friend — Notice issued to 
major son asking him to act as next 
friend. ff ara j? 

JM/KM/F38/ 69/BDB/P 
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(B) Civil F. C. (1908), O, 41. K. 5 — 
Stay of proceedings — Mother including 
her six children only one of whom is 
major films writ petition on behalf of 
herself and all — Applicants granted stay 
against an order granting dispossession of 
their property — Mother as next friend 
not taking effective steps to pursue her 
petition which remained pending for over 
four years — Omission of major son also 
to prosecute the petition — Held, there 
was no reason why major brother should 
not have acted in pursuing the case — 
Stay vacated as the applicants were using 
delaying tactics and taking undue ad- 
vantage of stay. (Para 1) 


plicant 1, was the only major applicant, 
and all the other applicants were under a 
disability, we might have taken a different 
view, but there is no justification lor ap- 
plicant 2, Gandharb Singh, who is major 
and whose interests are the same as those 
of the other applicants not appearing In 
this case. It appears to us obvious that 
these tactics are being employed on their 
side to have an undue advantage of the 
stay order, granted by this Court, which 
has lasted for a little over four years. In 
the circumstances, the stay order Is 
vacated. This case will now come up on 
October 27, 1969. 

Order accordingly. 


Mela Ram Sbarma, Deputy Advocate 
General (Pb.) (for Nos. 1-2); H. L. Sarin, 
Senior Advocate with A. L. Bahl, H. S. 
Awasthi and B. S. Malik, for Respondents. 

ORDER: — This reference arises out of 
Civil Revision Application No. 82 of 1965 
under Art. 227 of the Constitution, and 
there are seven applicants out of whom 
there are five minors, applicants 3 to 7, 
whose case has been represented by their 
mother as their next friend and guardian. 
Mr. Harbans Singh Gujral was advocate 
for the applicants. This case had been 
pending for quite a long time. When it 
was set in the list for hearing on Septem- 
ber 29, 1969. he moved an application on 
September 25. 1969. that for reasons 6tated 
in the application he was not in a posi- 
tion to continue as a counsel for the ap- 
plicants and wanted an order from the 
Court permitting him to withdraw from 
the case. His application was allowed on 
September 26. 1969. When the case came 
up lor hearing on September 29, 1969, a 
relation of Pritam Devi, applicant 1, 
mother of the minor applicants, appeared 
and said that Pritam Devi, applicant 1, 
was ill and he wanted an adjournment for 
the case to be argued because his counsel 
Mr. Gujral had gone to Srinagar. Be 
wanted an adjournment to enable him to 
have the case argued by Mr. Gujral. The 
case was adjourned day-to-day, but on the 
side of the applicants no counsel or party 
has appeared today. It is because out of 
the applicants five are minors that we have 
considered it necessary not to dismiss the 
application for non-prosecution. Pritam 
Devi, applicant 1, in the circumstances, is 
xemoved from her position as the next 
friend and guardian of the minor appli- 
cants. and we issue notice to their major 
brother, Gandharb Singh, applicant 2, 
whether he agrees to represent them in 
this application as their next friend and 
guardian and to make arrangement for the 
Prosecution of the application on their 
behalf. Notice be now issued to Gandharb 
Singh, applicant 2. for October 27, 1969. 

There is a stay order in this case made 
on February 3, 1965, as confirmed on 
August 29, 1966, staying dispossession in 
the case. If in this case Pritam Deri, ap- 
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FULL BENCH 

SHAMSHER BAHADUR, R. S. NARULA 
AND BAL RAJ TULI, JJ. 

M/s. Hari Chand Rattan Chand & Co., 
Petitioner v. The Deputy Excise & Taxa- 
tion Commissioner (Additional), Punjab, 
Respondent. 

Civil Writ Nos. 1232, 1686 of 1965 and 
539 and 1819 of 1966. D /- 22-5-1969, decid- 
ed by Full Bench on Order of reference 
made by R. S. Sarkaria, J., D /- 1-4-1968. 

(A) Sales Tax — Punjab General Soles 
Tax Act (46 of 1948), Ss. 21 (1) and 11-A 
— Scope — Power of revision under Sec- 
tion 21 (1) is not subject to period of limi- 
tation prescribed in S. 11-A. 

The jurisdiction of the Commissioner 
under Section 21 (1) is not subject to the 
period of limitation prescribed In Sec- 
tion 11-A. AIR .1967 SC 681, Dist.; AIR 
1965 SC 1585. Rel. on; AIR 1965 Punj 62 
& (1963) 14 STC 610 (Punj). Held not im- 
paired by AIR 1964 SC 1413 & AIR 1968 
SC 843. (Paras 18. 24 and 25) 

Section tt-A empowers me assessing" 
authority to reassess a dealer in respect of 
any turnover which had escaped assess- 
ment or which had been under-assessed 
in consequence of any definite informa- 
tion which comes into his possession after 
the original order of assessment was made; 
This power cannot be exercised either by 
the appellate authority or the rerisional 
authority. The rerisional authority is en- 
titled to call for the record of any case 
decided by the assessing authority or any 
appellate authority in order to see whe- 
ther the order passed Is proper or legal. 
Similarly he can call for the record of 
any proceeding pending before any as- 
sessing authority or appellate authority In 
order to determine the legality or pro- 
priety of the proceedings. (Para 8) 

But, before he decides to exercise this 
power, he must come to the conclusion 
that the order or the proceeding s suSer . 
JM/KM/F4 8/6 9/CWM/R 
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from the vice of impropriety or illegality 
and for this conclusion he has to confine 
himself to the record which is called by 
him and which was before the lower 
authority as the lower authority can be 
presumed to have applied his mind only 
to that record. He cannot take into con- 
sideration any fresh material in order to 
come to this conclusion. (Para 8) 

After having come to that conclusion, 
he will be entitled to scrutinise the pro- 
ceedings and the order passed in order to 
determine the correct turnover which 
should have been assessed to tax on the 
basis of that record. He cannot, how- 
ever, bring to tax, in the purported ex- 
ercise of revisional powers, any turnover 
which had not been disclosed to the as- 
sessing authority by the dealer or which 
was not discovered by him during the 
course of assessment and which has come 
to the notice of the revising authority after 
the expiry of three years following the 
dose of the year to which the turnover 
proposed to be taxed relates. That is the 
function of the assessing authority under 
Section 11-A of the Act and cannot be ex- 
ercised by the revising authority. 

(Para 8) 

But, if any enquiry is to be made or 
some evidence has to be examined in res- 
pect of the turnover which was the sub- 
ject-matter of the proceedings before the 
assessing authority or the appellate autho- 
rity, the revising authority will be at 
liberty to make such further enquiry or 
to take such further evidence as he con- 
siders fit to determine the legality or 
propriety of the order already passed. For 
example, and not meaning it to be ex- 
haustive, he can determine whether the 
deductions or exemptions were correctly 
allowed or the tax was levied at the rate 
prescribed. The bogus nature or the 
falsity of the deductions or exemptions 
allowed can also be gone into. (Para 8) 

. To emphasize, such further enquiry or 
evidence must be germane to the turnover 
already on the record and not to the 
turnover which is sought to be brought in 
for the first time as a result of some in- 
formation obtained from somewhere. That 
can be done by the revising authority only 
if on the date of hearing before him the 
period of limitation prescribed in Sec- 
tion 11-A has not expired. This is so be- 
cause the revising, authority has the power 
of calling the record of the original pro- 
ceedings also and deciding the same. He 
can call for the record of a proceeding 
pending before an assessing authority and 
pass such order in respect thereof as he 
thinks fit according to Section 21 (1) of 
the Act In exercise of that power he can 
also rely upon the information in his pos- 
session and enhance the assessment after 
giving notice to the dealer provided the 
period of limitation prescribed in Sec- 


tion 11-A of the Act has not expired. 
There is no period of limitation prescribed 
in the Act or the Rides framed under the 
Act within which alone the revising autho- 
rity. can exercise its power of suo motu 
revision under Section 21 (1) of the Act 
on the basis of the record called by him 
nor can any such period of limitation be 
implied on the basis of Section 11-A of 
the Act. (Para 8) 

(B) Sales Tax — Punjab General Sales 
Tax Act (46 of 1948), S. 11 — Assessment 
order by Assessing Authority — Finality. 

The assessment order made by the as- 
sessing authority does not become final 
merely because no appeal has been filed 
against it. It remains final only so long 
as it is not revised. Once it is revised it 
loses its finality and the order passed In 
revision takes its place which order may 
be termed as final so far as the Act is 
concerned, but even that order is liable 
to be set aside or modified on a reference 
to the High Court under Section 22 of the 
Act or on a petition under Art 32 or 136 
or 226 of the Constitution made to the ap- 
propriate Court. (Para 7) 

Cases Referred: Chronological Para s 

(1968) AIR 1968 SC 843 (V 55) =» 

21 STC 383, Swastik Oil Mills 
Ltd. v. H. B. Munshi Deputy 
Commr. of Sales Tax Bombay 4, 15 
(1967) AIR 1967 SC 681 (V 54) == 

19 STC 144, State of Madras v. 
Madurai Mills Co., Ltd. 17 

(1965) AIR 1965 SC 1585 (V 52) = 

16 STC 875, State of Kerala v. 

K. M. Cheria Abdulla and Co. 

1 9 15 23 

(1965) AIR 1965 Punj 62 (V 52) = 

15 STC 746, National Rayon Cor- 
poration Ltd. v. Addl, Asst. Excise 
and Taxation Commr. Punjab 

1, 3, 19, 24 

(1964) AIR 1964 SC 1413 (V 51) = 

15 STC 153, State of Orissa v. 

Debaki Debi 1, 4, 12, 15, 19, 24 

(1963) 14 STC 610 (Punj), Narain 
Singh Mohinder Singh v. State of 
Punjab 3, 19, 24 

Bhagirath Das with S. K. Hiraji and 
B. K. Jhingan, for. Petitioner; B. S. 
Dhillon, Advocate General, Punjab with 

B. S. Shant and Rattan Singh, for Res- 
pondent. 

TULI, J . : — These four writ petitions 
(C. W. No. 1232 of 1965, Messrs. Hail 
Chand Rattan Chand and Co. v. The De- 
puty Excise and Taxation Commissioner, 

C. W. No. 1686 of 1965, Messrs. Kashmiri 
Lai Kasturi Lai and Co. v. The Deputy 
Excise and Taxation Commissioner. C, W. 
No. 539 of 1966, Messrs. Raj Brothers v. 
Asst. Excise and Taxation Commr. and 
C. W. No. 1819 of 196G, Messrs; Highway 
Motors v. Chief Enforcement Officer, 
Punjab, Patiala) came up for hearing 
before my learned brother Sarkaria, J„ 
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priety of the record of any proceedings 
before or disposed of by the Assessing 
Authority or the Appellate Authority a3 
the case may be, and he does not take 
proceedings for reassessment Apart from 
this. Section ll-A applies only to an As- 
sessing Authority and not to a Commis- 
sioner. Consequently Section ll-A of the 
Act has no bearing so far as the revisional 
powers of the Commissioner under Sec- 
tion 21 (1) of the Act are concerned and 
it follows that Section ll-A cannot pos- 
sibly limit the revisional powers of the 
Commissioner under Section 21 (1). The 
obvious answer to the question, is that the 
Commissioner is not bound to take into 
consideration the provisions of S. ll-A 
when exercising his revisional powers 
under Section 21 (11 of the Act." 


on April 1, 1968, and it was urged that a 
common question of law had arisen as to 
whether the Excise and Taxation. Com- 
missioner is competent under Section -1 
(11 of the Punjab General Sales Tax Act, 
1948, hereinafter called the Act, to reopen 
an assessment order after the expiry of 
the period prescribed In sub-section (6) 
of Section 11 of that Act. It was pointed 
out to the learned Judge that this very 
question arose in. National Rayon Corpo- 
ration Ltd. v. AddL Asst. Excise and 
Taxation Commr., Punjab, 15 STC 746 ■=» 
(AIR 1965 Punj 62), and the view taken 
by the Division Bench, in that case was 
that the Legislature did not intend to 
fetter the power of the Commissioner 
under Section 21 by any rule of limitation 
and, therefore, left it to the Commis- 
sioner’s discretion to exercise his power 
at any time. The correctness of this 
decision was doubted in view of the 
decision of their Lordships of the Supreme 
Court in State of Orissa v. Debaki 
Debi, 15 STC 153 = (AIR 1964 SC 1413), 
and it was pleaded that the Division 
Bench judgment of this Court required 
reconsideration. In view of the joint 
submission of the learned counsel for 
both the parties, the learned Judge direct- 
ed that the papers in all these four 
cases be placed before my Lord the Chief 
Justice for constituting a larger Bench 
to reconsider the aforesaid Division Bench 
judgment and to determine the question; 
"Whether the jurisdiction of the Commis- 
sioner under Section 21 (1) of the Pun- 
jab General Sales Tax Act. 1948. is sub- 
ject to the period of limitation prescribed 
in sub-section (6) of S. 11 of the Act". 
It is admitted by both the learned counsel 
that instead of sub-section (6) of S. 11 it 
should be Section ll-A so that the ques- 
tion referred will read as under; — 

"Whether the jurisdiction of the Com- 
missioner under Section 21 (1) of the 
Punjab General Sales Tax Act. 1948, is 
subject to the period of limitation pre- 
scribed in Section ll-A of the Act” 

. 2. This is how these cases have been 

placed before us for deciding the point of 
law referred, 

3. This precise Point had arisen in an 
earlier Division Bench judgment of this 
Court in Narain Singh Mohinder Singh v. 
State of Punjab, (1963) 14 STC 610 
(Punjab). The judgment in that case was 
delivered by Mehar Singh, J. (as my Lord 
the Chief Justice then was) with which 
my learned brother Shamsher Bahadur, J. 
agreed and it was held as under; — 

"In so far as the first question is con- 
cerned it is obvious that the provisions of 
Section ll-A of the Act have no bearing 
on the revisional powers of the Commis- 
sioner under sub-section (1) of S. 21 of 
the Act for what the Co mm issioner does 
In exercising revisional powers is to 
satisfy himself as to the legality or pro- 


This decision was delivered on July 17, 
ig62, and when this point of law was 
argued before the other Divirion Bench 
deciding the case of National Rayon Cor- 
poration Limited, 15 STC 746 (AIR 1965 
Punj 62) (Supra) on July 16, 1964, this 
judgment does not seem to have been 
brought to the notice of the learned 
Judges by the learned counsel for either 
ot the parties. The judgment In that case 
was delivered by Dulat, J., with whom 
pandit, J. agreed and it was held as 
under.— 

"It Is obvious that if the Legislature In- 
tended to limit the power of the Com- 
missioner under Section 21 to a period of 
three years alter the. dose of an assess- 
ment year or even after the disposal of 
the proceedings by an Assessing Autho- 
rity. it could, and in the circumstances 
almost certainly would, have said so Ip 
S ection. 21, for the Legislature was aware 
that a period of limitation had for pur- 
poses of reassessment by an Assessing 
Authority been fixed In Section ll-A- 
The conclusion. In my opinion, must be 
that the Legislature did not Intend to 
fetter the _ power of the Commissioner 
tinder Section 21 by any rule of limita- 
tion and, therefore, left it to the Com- 
missioner’s discretion to exercise his 
power at any time. Mr. Bhagirath Dass 
says that it is improbable that such power 
unlimited in time could have been en- 
trusted to the Commissioner, but I can 
find nothing improbable about it, and the 
argument that the Commissioner may 
decide to reopen a matter settled twenty 
or thirty years previously, does not lead 
anywhere. The power of revision men- 
tioned in Section 21 is altogether separate 
from and unconnected with the power ot 
reassessment by an Assessing Authority 
under Section ll-A of the East Punjab 
General Sales Tax Act. In my opinion, 
therefore, the learned single Judge was 
right in holding that the Additional As- 
sistant Excise and Taxation Commis- 
sioner had authority to revise the previous 
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orders made by the Assessing Authority 
in the present case”. 

4. It is thus obvious that the two Divi- 
sion Benches of this Court had indepen- 
dently come to the same conclusion on 
the question of law argued before them. 
It is now to be considered whether the 
correctness of this decision has been, in 
any way, impaired by the decisions of their 
Lordships of the Supreme Court in 15 STC 
153 = (AIR 1964 SC 1413) (Supra) and 
Swastik Oil Mills Ltd. v. H. B. Munshi, 
Deputy Commr. of Sales Tax, Bombay, 
21 STC 383 = (AIR 1968 SC 843). 

5. Before proceeding to discuss the 
arguments of the learned counsel, I prefer 
to notice the relevant provisions of the 
Act as it applied to the cases in hand 
which relate to the years of assessment 
1957-58, 1958-59 and 1959-60. The sales 
tax is levied under Section 4 of the Act. 
The rate of tax and the exemptions to be 
allowed are provided in Section 5 and tax- 
free goods are mentioned in Section 6. 
Section 10 provides for the filing of re- 
turns by the dealers with a view to enable 
the Assessing Authority to determine the 
sales tax payable. Section 11 deals with 
the assessment of tax and provides the 
period of limitation for making the assess- 
ment in certain cases. After a dealer 
furnishes the returns in respect of the 
periods of assessment and the Assessing 
Authority is satisfied with the same, he 
can assess the amount of tax . due from 
the dealer on the basis of such returns 
and there is no period of limitation pre- 
scribed therefor. If the Assessing Autho- 
rity is not satisfied with the returns filed 
by the dealer, he shall call upon the 
dealer to attend in person or to produce 
or cause to be produced any evidence in 
respect of any returns. The Assessing 
Authority, after hearing such evidence as 
the dealer may produce, and such other 
evidence as the Assessing Authority may 
require on specified points, shall assess 
the amount of tax due 'from the dealer. 
For such an assessment also there is no 
period of limitation provided, but, if a 
dealer does not comply with the terms 
of notice to produce the evidence, the As- 
sessing Authority has the right to proceed 
to assess, to the best of his judgment, the 
amount of tax due from the dealer within 
three years of the expiry of the period 
to which it relates. If no returns are filed 
and the Assessing Authority proceeds to 
make the assessment on best judgment, 
he must do so within three years of the 
expiry of the period for which return 
has riot been filed. Similarly if the As- 
sessing Authority is satisfied from any 
information in his possession that any 
dealer who was liable to pay tax under 
the Act in respect of any period but had 
failed to apply for registration, the As- 
sessing Authority can proceed to assess to 
the best of his judgment the amount of 
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tax from such dealer, after giving a notice, 
within three years of the expiry of such 
period. _ Section 11-A of the Act provides 
the period of limitation of three years 
for re-assessing the turnover of business 
of a dealer which had been under-assessed 
or escaped assessment in any year and is 
as under: — 

"H-Afl) If in consequence of definite 
information which has come into his pos- 
session, the Assessing Authority discovers 
that the turnover of the business of a 
dealer has been under-assessed, or escaped 
assessment in any year, the Assessing 
Authority may, at any time within three 
years following the dose of the year for 
which the turnover is proposed to be re- 
assessed, and after giving the dealer a rea- 
sonable opportunity, in the prescribed 
manner of being heard, proceed to reas- 
sess the tax payable on the turnover which 
has been under-assessed or has escaped 
assessment. 

(2) An Assessing Authority or any such 
authority as may be prescribed, may, at 
any time, within one year from the date 
of any order passed by him and subject 
to such conditions as may be prescribed, 
rectify any clerical or arithmetical mis- 
take apparent from the record.” 

6. The period of three years provided 
in sub-sections (4), (5) and (6) of S, 11 
and Section 11-A of the Act was extend- 
ed to four years with effect from January 
10, 1963, and to 5 years with effect from 
April 1, 1966. The provision for an ap- 
peal is made in Section 20 of the Act and 
Section 21 (1) provides for the power of 
revision of the Commissioner in the 
following words: — 

”21 (1) The Commissioner may, of his 
own motion or on application made to 
him, call for the record of any proceed- 
ings which are pending before, or have 
been disposed of by, any assessing or ap- 
pellate authority appointed under this 
Act, for the purposes of satisfying him- 
self as to the legality or propriety of such 
proceedings or of any order made therein 
and may pass such orders in relation 
thereto as he may think fit: 

Provided that the application shall be 
made within a period of 180 days of the 
date of taking of the proceedings or of 
passing of the order, as the case may be.” 

7. The precise argument of the learn- 
ed counsel for the petitioners is that in 
exercise of his revisional powers, the 
Commissioner cannot bring to tax the 
turnover which had escaped assessment 
or had been under assessed as that is the 
function exclusively assigned to the as- 
sessing authority by the Legislature under 
Section 11-A of the Act and if he does 
so, he shall be trenching upon the powers 
which have been expressly reserved to 
the assessing authority. If he is held 
competent to do so, he should be held 
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bound by the same fetter as to the period 
of limitation to which the assessing autho- 
rity is subject under Section II-A of the 
Act. Since the effect of the order of the 
revising authority under Section 21 (1) 
of the Act, in case it goes against the 
dealer will be to increase his taxable 
turnover, it will amount to reassessment 
of the turnover which had either escaped 
assessment or bad been under assessed by 
the assessing authority and the power of 
revision enabling the revising authonty 
to do so must be held to be exercisable 
within three years following the close of 
the year to which it relates, as is provid- 
ed in Section 11-A of the Act. It will 
also amount to reopening of a final assess- 
ment which cannot be done except by re- 
assessment in the manner provided in Sec- 
tion 11-A of the Act. This argument did 
not find favour with the learned Judges 
of the Division Benches who decided the 
earlier two cases referred to above nor 
has it appealed to us. The assessment 
order made by the assessing authority 
does not become final merely because no 
appeal has been filed against it It re- 
mains final only so long as it is not revis- 
ed. Once it is revised it loses its finality 
and the order passed in revision takes Its 
place which order may be termed as final 
so far as the Act is concerned, but even 
that order is liable to be set aside or modi- 
fied on a reference to the High Court 
under Section 22 of the Act or on a peti- 
tion under Art 32 or 136 or 226 of the 
Constitution made to the appropriate 
Court 

8. In order to decide the point of law 
referred to us. in the context of the argu- 
ment of the learned counsel, it is neces- 
sary to determine the respective scope of 
Sections 11-A and 21 fl) of the Act. Sec- 
tion 11-A empowers the assessing autho- 
rity to reassess a dealer in respect of any 
turnover which had escaped assessment 
or which had been under-assessed in con- 
sequence of any definite information which 
comes into his possession after the Ori- 
ginal order of assessment was made. This 
power cannot be exercised either by the 
appellate authority or the revisional 
authority. The revisional authority is en- 
titled to call for the record of any case 
decided by the assessing authority or any 
appellate authority in order to 6ee whe- 
ther the order passed is proper or legal. 
Similarly he can call for the record of 
any proceeding pending before any as- 
sessing authority or appellate authority in 
order to determine the legality or pro- 
priety of the proceedings. 

But, before he decides to exercise thii 
power, he must come to the conclusion 
that the order or the proceedings suffer 
from the vice of impropriety or illegality 
and for this conclusion he has to confine 
himself to the record which is called by 
him and which was before the lower 


authority as the lower authority can be 
presumed to have applied his mind only 
to that record. He cannot take into con- 
sideration any fresh material In order to 
come to this conclusion. 

After having come to that conclusion, 
he will be entitled to scrutinise the pro- 
ceedings and the order passed in order to 
determine the correct turnover which 
should have been assessed to tax on the 
basis joI that record. He cannot, however, 
bring to tax. In the purported exercise of 
revisional powers, any turnover which 
had not been disclosed to the assessi n g 
authority by the dealer or which was not 
discovered by him during the course of 
assessment and which has come to the 
notice of the revising authority after the 
expiry of three years following the close 
of the year to which the turnover proposed 
to be taxed relates. That is the function 
of the assessing authority under S. 11-A 
of the Act and cannot be exercised by the 
revising authority. 

But, if any enquiry is to he made or 
some evidence has to be examined in res- 
pect of the turnover which was the sub- 
iect-matter of the proceedings before the 
assessing authority or the appellate autho- 
rity. the revising authority will be at 
liberty to make such further enauiry or 
to take such further evidence as he con- 
siders fit to determine the legality or pro- 
priety of the order already passed. For 
example, and not meaning it to be ex- 
haustive. he can determine whether the 
deductions or exemptions were correctly 
allowed or the tax was levied at the rate 
prescribed. The bogus nature or the 
falsity of the deductions or exemptions 
allowed can also be gone into. 

To emphasize, such further enquiry or 
evidence must be germane to the turnover 
already on the record and not to the 
turnover which is sought to be brought 
in for the first time as a result of gome 
information obtained from somewhere. 
That can be done by the revising autho- 
rity only if on the date of hearing before 
him the period of limitation prescribed in 
Section 11-A has not expired] This is so 
because the revising authority has the 
power of calling the record of the origi- 
nal proceedings also and deciding the 
same. He can call for the record of a 
proceeding pending before an assessing 
authority and pass such order fn respect 
thereof as he thinks fit according to Sec- 
tion 21 (1) of the Act. In exercise of that' 
power he can also rely upon the informa-, 
tion in his possession and enhance the as-, 
sessment after giving notice to the 
dealer provided the period of limitation 
prescribed in Section 11-A of the Act has 
not expired. There is no period of limita- 
tion prescribed in the Act or the Rules 
na med u nder the Act within which alone 
the revising authority can exercise its 
Power of suo motu revision under Sec- 
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tion 21 (1) of the Act on the basis of the 
record called by him nor can any such 
period.-, of limitation be implied on the 
basis of Section 11-A of the Act. I am. 
thus, in respectful agreement with the 
decisions of the two Division Benches of 
this Court noted above. 

9. For coming to the above conclu- 
sion I have mainly drawn on the judg- 
ment of their Lordships of the Supreme 
Court in the State of Kerala v. K. M. 
Cheria Abdulla and Co., 16 STC 875 = 
(AIR 1965 SC 1585), wherein their Lord- 
ships defined the scope of revision under 
Section 12 (2) of the Madras General 
Sales Tax Act, 1939, which is in identi- 
cal terms as Section 21 (1) of the Act. In 
that case. Rule 14-A had been framed 
providing as under: — 

"Where the tax as determined by the 
initial assessing authority appears to the 
appellate authority under Section 11 or 
revising authority under Section 12 to be 
less than the correct amount of the tax 
payable by the dealer, the appellate or 
revising authority shall, before passing 
orders, determine the correct amount of 
the tax payable by the dealer, after 
issuing a notice to the dealer and after 
making such enquiry as such appellate 
or revising authority considers neces- 
sary”. 

10. This rule had been declared ultra 
vires by the High Court of Kerala and 
the correctness of that decision was being 
examined by their Lordships of the 
Supreme Court. Their Lordships held the 
rule to be intra vires for the reason that 
the provision made in the rule to deter- 
mine the correct amount of tax after issu- 
ing a notice to the dealer and after mak- 
ing such enquiry as the authority con- 
siders necessary was not contrary to any 
provision of the Act. Their Lordships 
observed that "it is usual in a taxing 
statute to confer such power on the appel- 
late or revising authority” and that 
"investment of powers to make such en- 
quiry as the appellate or the revising 
authority considers necessary can mani- 
festly be made by Cls. (k) and (1) of Sec- 
tion 19. sub-section (2) and if such power 
is invested, the rule authorising the mak- 
ing of enquiry is not ultra vires”. In this 
judgment, their Lordships determined the 
scope of the revising authority in these 
terms: — 

"Turning then to the jurisdiction which 
the revising authority may exercise under 
Section 12 (2), attention must first be 
directed to the phraseology used by the 
Legislature. The Deputy Commissioner is 
thereby invested with power to satisfy 
himself about- the legality or propriety of 
any order passed or proceeding recorded 
by* any officer subordinate to him, or the 
regularity of any proceeding of such of- 
ficer, and to pass such orders with respect 


thereto as he thinks fit. For exercising 
this power, he may suo motu or on ap- 
plication call for and examine the record 
of any proceeding or order. There is no 
doubt that the revising authority may only 
call for the record of the order or the 
proceeding, and the record alone may be 
scrutinised for ascertaining the legality or 
propriety of an order or regularity of the 
proceeding. But there is nothing in the 
Act that for passing an order in exercise 
of his revisional jurisdiction, if the revis- 
ing authority is satisfied that the subor- 
dinate officer has committed an illegality 
or impropriety in the order or irregularity 
in the proceeding, he cannot make or 
direct any further enquiry. The words of 
suo-section (2) of Section 12 that the 
Deputy Commissioner "may pass such 
order with respect thereto as he thinks 
fit” mean such order as may, in the cir- 
cumstances of the case for rectifyhig the 
defect, be regarded by him as just. Power 
to pass such order as the revising autho- 
rity thinks fit may in some cases include 
power to make or direct such further en- 
quiry as the Deputy Commissioner may 
find necessary for rectifying the illegality 
or impropriety of the order, or irregulari- 
ty in the proceeding. It is. therefore, not 
right baldly to propound that in passing 
an order in the exercise of his revisional 
jurisdiction, the Deputy Commissioner 
must in all cases be restricted to the record 
maintained by the officer subordinate to 
him, and can never make enquiry outside 
that record”, 

11. It will be noticed that the power 
to hold further enquiry was conferred by 
Rule 14-A on the revising authority and 
it was held by their Lordships that — 

"But the power conferred by R. 14-A 
by the use of the expression "making such 
enquiry as such appellate or revising 
authority considers necessary” must be 
read subject to the scheme of the Act. It 
would not invest the revising authority 
with power to launch upon enquiries at 
large so as either to trench upon the 
powers which are expressly reserved by 
the Act or by the Rules to other autho- 
rities or to ignore the limitations inherent 
in the exercise of those powers. For in- 
stance, the power to reassess escaped 
turnover is primarily vested by R. 17 in 
the assessing officer and is to be exercised 
subject to certain limitations, and the 
revising authority will not be competent 
to make an enquiry for reassessing a tax- 
payer. Similarly the power to make a 
best judgment assessment is vested by Sec- 
tion 9 (2) (b) in the assessing authority 
and has to be exercised in the manner 
provided. It would not be open to the 
revising authority to assume that power. 
The revisional power has to be exercised 
for ascertaining whether the order passed 
is illegal or improper or the proceeding 
recorded is irregular and it is in aid of 
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that power that such orders may be passed 
as the authority may think fit. One of 
the inquiries in considering the legality 
or propriety of the orders passed, by the 
subordinate officer which the revising or 
the appellate authority may make, is 
about the correctness of the tax levied 
and it after perusing the record, the 
authority is prima fade satisfied about the 
illegality or impropriety of the order or 
about the irregularity of the proceeding, 
it may in passing its order direct an addi- 
tional enquiry. Neither Section 12 nor 
Rule 14-A authorises the revising autho- 
rity to enter generally upon enquiries 
which may properly be made by the as- 
sessing authorities and to reopen assess- 
ments.” 

12. I now proceed to consider the judg- 
ment of their Lordships of the Supreme 
Court in 15 STC 153= (AIR 1904 SC 1413) 
(Supra), which related to the Orissa Sales 
Tax Act 14 of 1947. Section 12 (6) of that 
Act runs thus: — 

"12. (6) Any assessment made under this 
section shall be without prejudice to any 
prosecution instituted for an offence under 
this Act: 

Provided that when the Collector has 
Imposed a penalty in addition to the 
amount assessed under this section, no 
further proceedings, either revenue or 
criminal, shall be taken against the 
dealer. 

Provided further that no order asses- 
sing the amount of tax due from a dealer 
in respect of any period shall be passed 
later than thirty-six months from the 
expiry of such period." 

13. Sub-section (7) of S, 12 provided 
w- "if for any reason the turnover of a 
dealer has escaped assessment or has been 
under-assessed, the Collector may call for 
a return within thirty-six months of the 
end of the period in question and may 

to sea-ess Yne amount ol tax in the 
manner laid down In sub-section (5)’’. It 
w thus evident that sub-section (7) of 
S. 12 ol the Orissa Act corresponds to Sec- 
tion 11-A of the Act. Section 23 (3) of the 
Onssa Act gives the power of revision to 
the Collector and the Revenue Commis- 
rioner in the following terms:— 

”23 (3) SuMect to such rules as may be 
prescribed and for reasons to be recorded 
In writing, the Collector may, upon ap- 
plication, or of his own motion, rerise any 
order passed under this Act or the rules 
thereunder by a person appointed under 
Section 3 to assist him, and, subject as 
aforesaid, the Revenue Commissioner may, 
tn tike manner, revise any order passed 
by the Collector”. 

14, Their Lordships of the Supreme 
Court held that proviso to sub-section (6) 
of S. 12 prescribed a period of limitation 
which was applicable to all orders of as- 
sessment . whether made by the assessing 
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authority or the appellate authority or 
the revislonal authority. For this reason 
it was held that the revisional powers 
could not be exercised alter the period 
of thirty-six months prescribed In that 
proviso. It is admitted by the learned 
counsel for the parties before us that 
there is no provision in the Act prescrib- 
ing the period of limitation for the ex- 
ercise of revisional powers. The proviso 
to sub-section. (1) of S. 21 of the Act 
prescribed a period of limitation of 180 
days for the exercise of revisional powers 
on an application but there is no period 
of limitation prescribed for the exercise 
of revisional powers suo motu. It is, 
therefore, evident that this judgment of 
their Lordships does not, in any way, 
affect the correctness of the Bench deci- 
sions of this Court noticed above. 

15. The judgment of their Lordships 
of the Supreme Court in 21 STC 383 « 
(AIR 1968 SC 843) (Supra) also does not 
go counter to the decisions of this Court 
referred to above. In my opinion this 
judgment positively supports those deci- 
sions, as I shall presently show. In that 
case the Sales Tax Officer had rejected the 
claims of the dealer for exemption, from 
tax In respect of the turnover represent- 
ing the despatches or transfer of goods 
from its head office in Bombay to its 
various depots or branches in other States 
in India and the sales which were alleged 
to have taken place in the course of Inter- 
State trade after 26th January. 1950. The 
assessments related to the periods 1st 
April, 1948, to 31st March. 1950, and 1st 
April, 1950, to 31st March, 1951. The 
order was made by the Sales Tax Officer 
on 2nd January, 1954. The dealer went 
up in appeal before the Assistant Collec- 
tor of Sales Tax. who. by his appellate 
order dated 29th October, 1956, accepted 
the claim of the dealer in respect of des- 
patches to its various depots or branches 
in other States of India and disallowed 
it- in respect of the alleged Inter-State 
sales. While the revisions filed by the 
dealer against the rejection of its claim 
m respect of inter-State claims were still 
Pending, the Deputy Commissioner of 
bales Tax issued a notice on January 7, 
1963 under S. 31 of the Bombay Sales 
Tax Act, 1953, intimating that he proposed 
to revise suo motu the appellate order 
passed by the Assistant Collector, Sales 
rax, in so far as he allowed deductions 
In respect of the entire goods despatched 
P* ris branches in other States outside 
Maharashtra, because, in so doing, he had 
overlooked the provisions contained In 
Proviso (b) to sub-clause (U) of R. 1 under 
sub-section (3) of S. 6 of the Bombay Sales 
Tax Act of 1946 as amended by the Bom- 
bay Act 48 of 1949. The dealer filed a 
petition under Art. 226 of the Constitu- 
tion in toe High Court of Bombay chal- 
lenging that notice with the prayer that 



197d E. C. E. C. & Co. v. Dy. E. & T. Commr. fAdd.) (FB) [Prs. 15-17] P. & H. 213 


the notice he quashed and the respondent 
be restrained from taking any action 
against the dealer in pursuance thereof. 
The petition was dismissed by the High 
Court and the dealer filed an appeal in 
the Supreme Court on a certificate granted 
by the High Court. It was submitted 
before their Lordships that the notice 
could not be issued by the Deputy Com- 
missioner of Sales Tax, Bombay, after the 
expiry of 5 years as was provided in Sec- 
tion 57 of the 1959 Act which was in force 
at the time the notice was issued in 1963. 
Reliance was also placed on the judg- 
ment of their Lordships in 15 STC 153 = 
(AIR 1964 SC 1413) (Supra). Dealing with 
that case, their Lordships observed that it 
had no relevance at ail, because, in the 
Orissa Sales Tax Act there was a proviso 
in general terms laying down that "no 
order assessing the amount of tax shall 
be passed after the lapse of 36 months 
from the expiry of the period", and it was 
held that "this provision was in substance 
not a real proviso to the section in which 
it was placed, but was, in fact, a period 
of limitation prescribed for all orders of 
assessment made under any other provi- 
sion of the Act. In the Bombay Sales Tax 
Acts, 1946, and 1953. there is no such 
general provision prescribing the period of 
limitation for making an assessment and, 
even though the effect of the order of the 
Deputy Commissioner passed in revision 
may be to bring about an assessment to 
tax of a turnover which was set aside by 
the Assistant Collector in appeal, such an 
assessment does not come under any pro- 
vision relating to limitation". 

Their Lordships also referred to K. M. 
Cheria Abdulla & Company’s case 16 STC 
875 = (AIR 1965 SC 1585) (Supra) and- 
observed: — 

"The case before us relates to exercise 
of revisional powers and does not deal 
with the question of the first assessment 
to be made when the return is initially 
filed by an assessee. In fact, when a revi- 
sional power is to be exercised, we think 
that the only limitations, to which that 
power is subject, are those indicated by 
this Court in K. M. Cheria Abdulla & Co. 
case, 16 STC 875 = (AIR 1965 SC 1585). 
These limitations are that the revising 
authority should not trench upon the 
powers which are expressly reserved by 
the Act or by the Rules to other autho- 
rities and should not ignore the limita- 
tions inherent in the exercise of those 
powers. In the present case, the Deputy 
Commissioner, when seeking to exercise 
his revisional powers, is clearly not en- 
croaching upon the powers reserved to 
other authorities. Under the Act of 1946, 
the first assessment is made by the Sales 
Tax Officer under S. 11. If information 
comes into his possession that any turn- 
over in respect of sales or supplies of 
any goods chargeable to tax has escaped 


assessment in any year or has been under- 
assessed or _ assessed at a lower rate o? 
any deductions have been wrongly made 
therefrom, proceedings can be taken 
afresh^ under Section 11-A. On the face 
of it, if a first assessment order is made 
under Section 11 and any turnover 
escapes assessment, the appropriate pro- 
vision, under which action is to be taken 
for assessing that turnover to tax, is 
Section 11-A. There is, however, no 
provision under which the power now 
sought to be exercised by the Deputy 
Commissioner in the case before us could 
have been exercised by any other autho- 
rity. In this case, as we have indicated 
earlier, the first assessment of tax was 
made by the Sales Tax Officer, and the 
turnover now in question was assessed 
to tax by him. Having once assessed that 
turnover to tax, he could not initiate a 
fresh proceeding in respect of it under 
Section 11-A. The assessment by him 
was set aside in appeal by the Assistant 
Collector and it is this order of the Assis- 
tant Collector which is sought to be re- 
vised by the Deputy Commissioner. This 
is, therefore, not a case where the powers 
are being exercised for the purpose of 
assessing or reassessing an escaped 
turnover. The case is one where the re- 
visional powers are sought to be exercised 
to correct what appears to be an incorrect 
order passed in appeal by the Assistant 
Collector, and. for such a purpose, pro- 
ceedings could not possibly have been 
taken under Section 11-A. In exercising 
his revisional powers, therefore, the De- 
puty Commissioner is not encroaching 
upon the jurisdiction of any other autho- 
rity specially entrusted with taking such 
proceedings.” 

16. After referring to some other case, 
their Lordships gave the opinion that "the 
ultimate decision in that case was perfect- 
ly correct, but we are unable to affirm the 
view that the revisional power is govern- 
ed by any period of limitation laid down 
in Section 11-A for proceedings for reas- 
sessment of escaped turnover”. 

17. The judgment of their Lordships of 
the Supreme Court in State of Madras v. 
Madurai Mills Co., Ltd., 19 STC 144 = 
(AIR 1967 SC 681) relied upon by the 
learned counsel for the petitioners, is 
clearly distinguishable and does not help 
the learned counsel for the petitioners. In 
Section 12 (4) of the Madras General Sales 
Tax Act, 1939, a period of four years from 
the date on which the order, sought to be 
revised, was communicated to the assesses 
was provided for a revision. On the basis 
of that provision it was held that the 
order passed by the Board of Revenue on 
August 25. 1958, revising the order of the 
Deputy Commercial Tax Officer dated 
November 28, 1952, was invalid. Their 
Lordships expressly held that "it follows 
that the order of the Board of Revenue 
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was made beyond the limit of four years 
prescribed by Section 12 (4) (b) of the 
Act and it is, therefore, invalid”. 

18. In the Baht of the above discussion 
and the judgments of their Lordships of 
the Supreme Court I have no hesitation 
in holding that the two Bench decisions 
of this Court, referred to above, were 
correctly decided. Consequently my 
answer to the auestion of law referred to 
Us for decision is in the negative, that is. 
the jurisdiction of the Commissioner under 
Section 21 (11 of the Act is not subject to 
the period of limitation prescribed in Sec- 
tion II-A of the Act The cases will now 
be placed before a learned Single Judge 
for decision on merits in accordance with 
law. In the circumstances I make no 
order as to costs of this reference. 

19. SHAMSIJER BAHADUR, J.:— I 
concur with the answer proposed to be 
given to the reference by my learned 
brother Tali, J. It seems clear to me that 
the provisions of the Punjab General 
Sales Tax Act. 1948. as amended up-to- 
date (hereinafter called the Act) are capa- 
ble of no other construction but the one 
placed on these bv the two Division 
Benches of this Court in (1963) 14 STC 
610 (Punj) (Mehar Singh, J. and myself) 
and (1964) 15 STC 746 ~ (AIR 1965 
Pun! 62) (Dulat and Pandit JJ.). The 
seemingly contrary decision of the 
Supreme Court in (1964) 15 STC 153 ~ 
(AIR 1964 SC 1413). was given on its 
own facts relating to the Orissa Sales 
Tax Act of 1947. 

20. Section II of the Act deals with 
the various situations which may arise 
for the "Assessing Authority” which fs 
defined to mean "any person authorised 
by State Government to make any assess- 
ment under this Act”. If the registered 
dealer has filed. a return In response to 
the statutory notice, to the satisfaction 
of the Assessing Authority, the amount of 
tax may be computed on its basis under 
sub-section (1). Should the/ Assessing 
Authority so desire, evidence may be 
called from the dealer by issuing a notice 
to this effect under sub-section (2). Now, 
if a dealer either fails to file a return 
altogether or does not comply with the 
requirement of producing further evi- 
dence in consequence of the notice under 
sub-section (2). the Assessing Authority 
may proceed to make a •'best judgment 
assessment” under sub-sections (4) and (5) 
respectively and in both cases within 
three years (now five) of the expiry of 
the assessment period. The same fetter 
of limitation of three_ years (now five) Is 
placed under sub-section (6) in respect of 
assessment as a result of "information” 
which has come into possession of the 
Assessing Authority about liability for 
payment of a dealer who has "failed to 
apply for registration.” The constraint 


of limitation for each of the three con- 
tingencies envisaged under sub-sec- 
tions (4). (5) and (6) of Section 11 In res- 
pect of the assessment years in the re- 
ference before us, is prescribed bv sta- 
tute to be three years (now five years) 
by Punjab Amendment Act Na 28 of 
1965). 

21. Precisely the same period of three 
years (now five) is provided as limitation 
for orders made again by the Assessing 
Authorities Under Section 11-A of the 
Act pertaining to assessments made "in 
consequence of definite information” lead- 
ing to the discovery by the Assessing 
Authority that the dealer has been under- 
assessed or has escaped assessment al- 
together. 

22. Sections 11 and 11-A exhaust the 
possibilities of assessments made by the 
Assessing Authorities and the action to 
be taken under these provisions of law 
within the time or limitation expressly 
provided in the statutory provisions, to: 
which reference has been made. 

23. The powers, under Section 21 of 
the Act, of the Commissioner which are 
separate and distinguishable from those 
of the Assessing Authorities, are not 
cabined and confined by the impediment 
of limitation period. The powers of the 
revising authority under Section 21 do 
not trench upon the powers which are 
expressly reserved by the Act under Sec- 
tions 11 and 11-A of the Act for the 
Assessing Authorities alone, and indeed 
the essential and the only limitation on 
the revising powers of the Commissioner 
is expressly laid down In sub-section (1) 
of S. 21 of the Act. this being "the purpose 
of satisfying himself as to the legality or 
propriety of such proceedings” which are 
"pending before, or have been disposed of 
by” any assessing or appellate authority 
appointed under this Act. It is not that 
the powers which are to be exercised 
without regard to the period of limitation 
are concurrent with those specified in 
Sections 11 and 11 -A of the Act. It is 
only the record of pending or disposed of 
proceedings which can be enquired into at 
any time. The scope of such an enquiry 
under Section 21 has been amplified by 
Mr. Justice Shah, who delivered the 
Supreme Court judgment in (1965) 16 STC 
875 *= (AIR 1965 SC 1585) His Lord- 
ship was no doubt dealing with the Madras 
Act but the principle enunciated in the 
judgment is fully applicable to the facts 
of the cases relating to the Punjab Act. 
As observed at page 883 by the learned 
Judge; — 

There la no doubt that the 

rtpraring authority may only call for 
the record of the order or the proceeding, 
and the rerard alone may be scrutinised 
lor ascertaining the legality or propriety 
i an ° r ° er or regularity of the proceed- 
ing. But there is nothing In the Act that 
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for passing an order in exercise of his re- 
visional jurisdiction, if the revising autho- 
rity is satisfied that the subordinate of- 
ficer has committed an illegality or im- 
propriety in, the order or irregularity in 
the proceeding he cannot make or direct 

any further enquiry It is 

therefore, not right baldly to propound 
that in passing an order in the exercise 
of his revisional jurisdiction, the Deputy 
Commissioner must in all cases be res- 
tricted to the record maintained by the 
officer subordinate to him. and can never 
make enquiry outside that record.” 
Section 21 of the Act. like the Madras Act, 
authorises the Commissioner either suo 
motu or on an application made to him, 
to call for the record of any proceedings, 
and in the proviso the time-limit for an 
application is 180 days of the date of 
taking the proceedings or the passing of 
an order. For action taken of his motion, 
the Commissioner is not circumscribed by 
any limitation whatsoever. 

24. I am, therefore, in complete agree- 
ment with the view so elaborately pro- 
pounded by Tuli. J. that the validity and 
integrity of the Division Benrii authorities 
of this Court in (1963) 14 STC 610 (Punj) 
and (1964) 15 STC 746 = (AIR 1965 Puni 
62). is not affected in any manner by the 
decision of the Supreme Court in (1964) 
15 STC 153 = (AIR 1964 SC 1413). Re- 
ference should, therefore, be answered as 
proposed. 

25. R. S. NAItULA, J. I also agree 
with the answer proposed to be given by 
my Lord Tuli, J. to the question referred 
to us. 

Reference answered in negative. 
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Civil P. C. (1908), O. 21, R. 16, Ss. 146, 
47 and O. 20. R. 14 — Decree for pre- 
emption — Compliance with O. 20, R. 14 
by pre-emptor — Subsequent sale of 
land under decree — Recital in sale-deed 
as to delivery of possession to vendee — 
Vendee cannot execute decree — Proper 
remedy is to file suit for possession. 
94 Pun Re 1902 & 78 Pun Re 1896, Over- 
ruled — (Punjab Pre-emption Act (1 of 
191 3), Ss. 15, 16). • 
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(Per Majority. Mahajan, J., contra): 
Where a pre-emptor in whose favour a 
decree for pre-emption is passed and who 
has complied . with O. 20, R. 14 sells the 
land under decree and the sale-deed re- 
cites that the pre-emptor has given pos- 
session of land to the vendee, the vendee 
cannot execute the decree. Neither 
S. 146 nor O. 21. R. 16 can be invoked by 
the vendee in such case. The proper 
remedy for him is to file a separate suit, 
which is not barred under S. 47. on the 
basis of the sale-deed in his favour. 
94 Pun Re 1902 & 78 Pun Re 1896. Over- 
ruled: AIR 1953 Punj 163 & AIR 1922 
Lah 300, Approved. 

(Paras 47, 50, 99) 

During the pendency of a pre-emption 
suit, a pre-emptor cannot transfer the 
pre-emptional property in any manner 
inconsistent with the object of the suit 
for pre-emption. If he does that he 
loses his pre-emptive right. Even after 
the pre-emption suit is decreed, the decree 
being personal in character cannot be 
transferred so as to entitle the purchaser 
to obtain possession of the property by 
executing it. Then again, after the title 
to the property has accrued to the pre- 
emptor on his complying with the terms 
of the decree, when he sells the property 
to another person, the transferee’s rights 
will be determined on the basis of the 
sale-deed in his favour. If the vendee 
has been given only the title to the pro- 
perty and not the right to take its posses- 
sion by executing the pre-emption decree, 
then he cannot obtain possession by that 
method. Everything will depend on 
what actually has been validly transfer- 
red by the pre-emptor decree-holder in 
his favour. (Para 87) 

Under the provisions of Order 20, 
Rule 14, Code of Civil Procedure, after 
the deposit of the purchase money, the 
pre-emptor gets two rights — (1) his title 
to the property accrues from the date of 
such payment and (2) he gets entitled to 
the possession thereof from the vendee, 
judgment-debtor. The sale of the pro- 
prietary rights in the land to him by. the 
pre-emptor does not clothe the vendee 
with the right to obtain possession there- 
of by the execution of the decree because 
such a right has not been transferred to 
him by the pre-emptor although it has 
already accrued to him at the time the 
sale was made. To allow him such a 
right will mean that the Court considers 
the pre-emption decree to be transferable 
or assignable, in other words, it will have 
to be held .that the pre-emptor decree- 
holdpr is competent to create rights in 
respect of the decree in favour of stran- 
gers and this will hit the law of pre- 
emption, according to which a pre-emp- 
tion decree is not transferable. If in 
spite of the sale-deed, the pre-emptor has 
not delivered possession of the land to 
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the vendee after having obtained it from 
the first vendee, his remedy would be to 
file a suit for possession against tou 

(Paras 47, 48, 50, 64, 951 
It Is plain that each and every party 
to a decree is not authorised in law to 
execute it It is only that person In 
Whose favour the decree has been grant- 
ed, or in certain cases his legal represen- 
tative or the valid assignee of the decree, 
who can execute it. The vendee can 
execute the pre-emption decree if he can 
show that his case is governed by the 
provisions of either O. 21, R. 16. or S. 146, 
Code of Civil Procedure. Where the 
transfer is not hv the operation of law 
and there is no assignment of pre-emp- 
tion decree in writing, the vendee cannot 
take advantage of the provisions of O. 21, 
R. 16. Even if the pre-eroptor wanted to 
transfer the decree by assignment, it 
could not be done under the law and 
such a transfer would be Invalid. 

(Paras 43, 51. 55, 56. 571 
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Bought to be executed, as well as the 
decree Itself are transferable. It does 
not apply where the subject-matter of the 
proceedings cannot be transferred, 

(Paras 64, 66, 671 

In the case of a pre-emption decree, the 
right to execute the same, after the death 
of tiie pre-emptor decree-holder, will vest 
In his personal legal representatives by 
operation of law, because the continuity 
of the decree-holder will be presumed In 
his case. The same cannot be said where 
the rights in the decree are assigned by 
the decree-holder In favour of third 
parties, because the decree-holder has no 
right to transfer a pre-emption decree. 
The right to execute the decree not hav- 
ing been under the sale-deed, transferred 
by the pre-emptor in favour of the ven- 
dee, the same would devolve on the legal 
representatives of the pre-emptor after 
the latter’s death. (Paras 71. 76) 

Cases Referred: Chronological Paras 


After having categorically stated in the 
sale-deed that the pre-emptor has hand- 
ed over the possession of the land, he 
himself cannot execute the decree. That 
being so no person claiming under him 
can have better rights than him and exe- 
cute it Even assuming that the 
pre-emptor can execute the decree, the 
vendee cannot say that he is claiming 
under the pre-emptor, decree-holder 
under S. 146. He can only rely on the 
registered sale-deed executed by the pre- 
emptor. The sale-deed, however, does 
. not say that the vendee has been given 
the right to execute the pre-emption 
decree. Ho right whatever in the decree 
has been, as a matter of fact, created by 
the decree-holder in favour of his ven- 
dee. It cannot, therefore, be said that 
the vendee can seek the assistance of the 
Court and get possession of the land in 
dispute by executing the decree claiming 
under the pre-emptor. (Paras 59, 611 
S. 146 is expressly made subject to the 
other provisions of the Code or of any 
law for the time being in force. If by 
applying the provisions of this Section 
and thus permitting the vendee to exe- 
cute the pre-emption decree some other * 
principle of law is offended, namely, that 
a decree for pre-emption cannot be trans- 
ferred, then this section will not be made 
applicable to such a case. Moreover, an 
application for execution by the trans- 
feree or assignee of a decree is covered 
by O. 21, R. 16. which is a specific provi- 
sion in the Code and wherein, a definite 
procedure is prescribed for that purpose; 
One cannot by-pass that specific Provi- 
sion. by taking recourse to a general pro- 
vision, like S, 146. Section 146 will 
apply to a case, only where O. 21. R. 16 
is inapplicable. It applies to those cases 
in which the subject-matter of the suit, 
which ultimately results in the decree 


(1966) AIR 1968 SC 1205 (V 55)= 

1968 Cur LJ 703=70 Pun LR 823, 
Hazari v. Neki (dead) 3, 10, 

31. 38. 

(1968) AIR 1968 Cal 242 (V 55), 
Ambika Prosad v. Bhagirathi 
Debi 

(1968) AIR 1968 Mad 190 (V 55)= 

ILR (1967) 1 Mad 739. Fonniah 
Filial v. T. Natarajan Asari 
(1968) AIR 1968 Punj 110 (V 55) = 

69 Pun UK 743 (FB). Huka m Singh 
v. Hukumat Ral 10, 

(1967) AIR 1967 Punj & Haryana 
268 (V 54), Ravi Faikash v. ChunI 

I.a1 

(1966) AIR 1966 Punj 348 (V 53) = 

68 Pun LR 29, H aza ri v. Neki 3, 3 
38. < 

(1965) AIR 1965 Andh Pra 81 (V 52) 

= (1964) 2 Andh WR 81, Satya- 
narayan V. Sindhu Bai Sharma 
(1964) 1964-2 Mad LJ 563=ILR (1964) 

2 Mad 363, K. N. Sampath Muda- 
liar v, Sakunthala Ammal 74, 75, ! 
(1964) AIR 1964 Punj 260 (V 51) = 

66 Pun LR 251 (FB), Ganga Ram 
v. Shiv Lai I 

(1959) AIR 1959 Ker 180 (V 46)= 

ILR (1958) Ker 1159, Chlnnan 
Kesavan v. Gouri Amma 
(1958) AIR 1958 SC 394 (V 45) = 

1958 SCR 1287. Salla Bala Dassl 
v. Nirmala Sundart Dassl 34. 68, f 
(1955) AIR 1955 SC 376 (V 42) = 

1955 SCR 1269, Jugatidriiore Sara! 
v. M/s. Raw Cotton Co., Ltd. 34, 68, 6 

(1953) AIR 1953 Punj 163 (V 40}= 

ILR (1954) Punj 15, Ram Singh v. 
Gainda Ram 1, 5, 29, 49, i 

(1952) AIR 1952 Mad 51 (V 39) = 

ILR (1952) Mad 622, Moidin Kutty 
v. Doraiswami Aiyar < 



1970 Hazarl v. Zila Singh (FB) 

(1922) AIR 1922 Lah 300 (7 9)= 

ILR 2 Lah 282, Mehr Khan v. 
Ghulam Rasul 1, 26, 29, 30, 

40 4^? nc 

(1902) 94 Pun Re 1902=134 ’Pun 
LR 1902, Lashkari Mai v. Ishar 
Singh 27, 84 

(1901) 1901 AC 495=70 L J PC 76, 

Quinn v. Leathern 25 

(1896) 78 Pun Re 1896, Jowala Sahai 
v. Ram Rakha 29, 43, 85 

(1885) ILR 7 All 107=1884 All (WN 
224, Ram Sahai v. Gaya 9, 22, 25 

26, 28, 32, 
54, 79, 80, 
83, 85. 95 

(1885) ILR 7 All 775=1885 AH WN 
182 (FB), Gobind Dayal v. Inayat- 


ullah 10 

(1883) ILR 5 All 180=1882 All WN 
210, Raijo v. Lalman 79 

(1883) S. A. F. O. No, 45 of 1883, 

D/- 21-11-1883 (All), Sarju Pra- 
sad v. Jamna Prasad 29, 79 

(1833) 1 My & K 648=39 ER 826, 

Parr v. Parr 70 

29 Pac 495=94 Calif 180, Francisco 
v, Aguiree 70 


Satya Parkash with G, C. Garg, for 
Appellants; U. D. Gaur, for Respondents. 

D. K. MAHATAN, X: — This order will 
dispose of three Execution Second Appeals 
Nos. 1131, 1132 and 1133 of 1968, arising 
out of execution proceedings, in which 
Important questions of law have arisen. 
All these appeals will get settled by the 
answer that is given to these questions of 
law. They were initially placed before 
me In Single Bench; and by my order 
dated the 30th of September, 1968, I re- 
ferred them to a Full Bench in view of 
the fact that the questions of law, that 
required determination, were of conside- 
rable importance. Moreover, it was 
contended that the Single Bench decision 
of this Court in Ram Singh v. Gainda 
Ram, AIR 1953 Punj 163, and the decision 
of the Lahore High Court, which the 
learned Single Judge followed, namely. 
Mehr Khan and Shah Din v. Ghulam 
Rasul, ILR 2 Lah 282= (AIR 1922 Lah 
300), were expressed in too wide a langu- 
age; and, in any case, did not lay down 
the correct rule of law. 

2. Before proceeding to state the facts, 
I may state the principal question of law 
afresh which requires determination; — 

"Whether the purchaser of - land from 
a pre-emptor of which the pre-emptor 
has become the owner in pursuance oi a 
pre-emption decree after complying with 
the provisions of Order 20, Rule 14, Civil 
Procedure Code, could execute the decree 
in order to obtain possession of the land 
purchased by him!” 
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The other questions of law are subsidiary 
to this question and will be dealt with 
at their proper place. 

3. The facts, which have given rise 
to these appeals, may now be stated: 
Dhara Singh, respondent, effected three 
sales of agricultural land. The first sale 
was of 27 Kanals 4 Marlas and was 
effected on the 20th September, 1960. The 
second sale was of 36 Kanals and 19 Mar- 
las and was effected on the 23rd of Nov- 
ember, I960; and the third sale was of 
33 Kanals l8 Marlas and was effected on 
the 26th March, 1961. The vendees 
were Hazari, Amar Singh and Bhan Singh 
— - the present appellants. Neki, father’s 
brother of Dhara Singh, vendor, filed 
three suits for pre-emption; they being 
suits Nos. 313, 369 and 368 of 1961 re- 
garding the first, the second and the third 
sale respectively. On the 31st of Octo- 
ber, 1962, the suit regarding the first 
sale was decreed on payment of Rs. 3,500/- 
to be deposited on or before the 15th of 
January, 1963. On the 7th of November, 
1962, the remaining two suits were also 
decreed on payment of Rs. 5,000/- and 
Rs. 8,000/- respectively to be deposited on 
or before the 15th of January, 1963. The 
pre-emptor deposited the amounts in 
terms of Order 20, Rule 14 of the Code 
of Civil Procedure, on the 23rd of De- 
cember, 1962, that is, before the 15th of 
January, 1963, the last date fixed for 
deposit. Three appeals were preferred 
by the vendees against the pre-emption 
decrees. The learned Senior Subordi- 
nate Judge dismissed the appeals in Suits 
Nos. 313 and 369 of 1961; but modified the 
decree in Suit No. 368 of 1961. The 
pre-emptor was asked to deposit an addi- 
tional sum of Rs. 2,000/- on or before the 
1st of March, 1963. This amount too 
was deposited by Neki within the time 
prescribed. On the 5th of December, 
1962, Neki transferred the lands, which 
were the subject-matter of the decrees, 
to Zile Singh and his co-vendees. Against 
the decision of the lower appellate Court, 
four Second Appeals were preferred; 
three by the first vendees and one by 
Neki. The appeals preferred by the 
first vendees were Regular Second Ap- 
peals Nos. 280 to 282 of 1963 and that by 
Neki was Regular Second Appeal No. 830 
of 1963. His appeal was in Suit No. 368 
of 1961. On the 7th of April, 1963, Neki 
died and Dhara Singh, Ram Kishan and 
Balbir Singh were brought on the record 
as his legal representatives by the ven- 
dees by an application under Order 22, 
Rules 3 and 4 of the Code of Civil Proce- 
dure. They are the father and his two 
sons. Dhara Singh was impleaded as 
the legal representative being the nearest 
collateral of the deceased. One of his 
sons was impleaded as there was a will 
by Neki in his favour. The second son 
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was also impleaded along with his father 
and his brother. It may also be mention- 
ed that the vendees from Neki, who may. 
for the sake of convenience, be described 
as the second vendees, became parties 
only at the stage of the second appeals. 
They made an application under Order 22, 
Buie 10 of the Code of Civil Procedure 
on 29th of May. 1963. In this application, 
it was stated that "Neki had sold the suit 
land along with some other land to the 
undermentioned 10 persons, according to 
the shares noted in the registered deed 
No 2783 dated the 15th of February, 
1963." Thereafter, the names of Zile 
Singh and his co-vendees are stated. In 
paragraph 3, it was prayed that — 

" • • The following persons may 
please be brought on record as respon- 
dents being successors-in-interest of the 
said "Reid. * ' “ 

This application was allowed by Gurdey 
Singh J. on the 13th of July, 1963. The 
learned Judge passed the following 
order:— - 

"Allowed subject to all Just exceptions, 
on the condition that a separate applica- 
tion for the appointment of guardian ad 
litem of the minors, who are sought to be 
impleaded, is made within a fortnight" 
On the 13th of August 1963. an applica- 
tion was made under Order 32, Rules 1 
and 3. as contemplated In the order of 
Gurdev Singh J. This application was 
allowed on the 24th of September. 1963, 
by Harbans Singh J., subject to all just 
exceptions. On the 17th of September, 
1964. all the three second appeals were 
dismissed. The vendees then preferred 
three appeals under Clause 10 of the Let- 
ters Patent. In the appeal, that was filed 
by Hazari and others, the first vendees, 
Zile Singh and his co-vendees, that is, the 
set of second vendees, were impleaded as 
respondents along with Dhara Singh and 
his two sons who had been brought on 
the record by the learned Single Judge 
as the legal representatives of Neki de- 
ceased. Dhara Singh was represented 
before the learned Single Judge by Mr. 
Parkash Chand Jain; and Zile Singh and 
others were represented by Mr. U. D. 
Gaur. In the Letters Patent, the same 
counsel represented the parties. These 
appeals were rejected by a Division 
Bench on the 27th of July. 1965; and this 
judgment is reported as Hazari v. Neki. 
(1966) 68 Pun LR 29*= (AIR 1966 Punj 
348) Against the decision of the Letters 
Patent Bench, appeals were taken to the 
Supreme Court. The Supreme Court also 
dismissed those appeals; and the decision 
of the Supreme Court is reported as 
Hazari v. Neki (dead). 1963 Cur LJ 703 *=* 
(AIR 1938 SC 1205). Both before the 
Letters Patent Bench and the Supreme 
Court, the second vendees were parties. 
In fact, in the Supreme Court, only they 


contested the appeals filed by the first 
vendees. Thus the decree for pre-emp- 
tion in favour of Neki became final; Neki 
being also represented by the second 
vendees by the order of the learned Single 
Judge of this Court. 

4. After the decision of the Supreme 
Court three execution applications were 
fijed by the second transferees. Dhara 
Singh preferred three execution applica- 
tions for the execution of the decree on 
the ground that he is entitled to execute 
the same in place of Neki. decree-holder, 
txdng his legal representative. Dhara 
Singh is the same person who was the 
vendor in the original suits and had sold 
the land to Hazari. Amar Singh and Bhan 
Singh, which had been successfully pre- 
empted by NekL Later. Shri Ved Par- 
ish, counsel for Dhara Singh, made a 
Sta\emexA VraA Vie fod not want to pro- 
ceed with the executions and that he had 
no claim to the property; and thus the 
three execution applications filed by 
Dhara Singh were dismissed. The ven- 
dees. however, objected to the execution 
applications filed by the second trans- 
ferees. The objections were; — 

(1) that Risal Singh (who was one of 
the second set of vendees) had no right 
to execute the decree, as the decree in 
question had not been assigned to him: 

(2) that the pre-emption amount had 
not been deposited in Court in time; 

(3) that Risal Singh was not legal re- 
presentative of Neki deceased; 

(41 that the sale of the property by 
Neki was fictitious; and 

(5) that Neki had no right to transfer 
the property. 

These objection petitions were contested 
bv Risal Singh (second vendee). The 
executing Court framed the following 
l^sue; — 

"Whether decree in question Is not 
executable on the grounds stated in the 
objection petition?" 

The trial Court dismissed the objection 
petitions on the 30th of March. 1968. hold- 
ing that the second vendees were entitled 
to execute the decree. Before the exe- 
cuting Court, the learned counsel for the 
judgment-debtor. Shri Raghbar DayaL 
Advocate, Jhajfar. only argued one point 
and conceded all the other points. He 
only pressed the point that the decree was 
pot executable under Section 47 of the 
Code of Civil Procedure. No contest was 
raised — 

(a) regarding the validity of the sale; 
and 

(b) regarding the deposits having not 
been made within time, as directed by 
the pre-emption decree. 

5. The principal point, that was can- 
vassed in the executing Court, was that 
the second transferees cannot execute the 
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decree under Section 47 of the Code of 
Civil Procedure: inasmuch as they were 
not successors-in-interest of the decree- 
holders. It was also urged that the pur- 
chasers from the pre-emptor are not 
otherwise entitled to execute the decree 
because the transfer of the decree obtain- 
ed in a pre-emption suit is invalid; and, 
therefore, the second vendees could not 
execute the decree. Their only remedy 
was by a regular suit for possession. 
Against the decisions of the executing 
Court, appeals were taken to the learned 
Additional District Judge, Rohtak. Be- 
fore the learned Judge, the counsel for 
the appellants did not dispute that the 
additional pre-emption amount of 
Rs. 2.000/- in Suit No. 368 of 1961 was 
deposited in the Treasury in time. The 
only point, that was argued before him, 
was that vendees from Neki, that Is the 
second vendees, are not entitled to exe- 
cute the pre-emption decree, as they 
cannot be said to be representatives of 
Neki. And in support of this contention, 
reliance was placed on the decision of the 
Punjab High Court in Ram Singh’s case, 
AIR 1963 Punj 163. 

6. On this matter, the learned Judge 
took the view that it was not necessary 
to discuss whether the second vendees 
could execute the decree under Order 21, 
Rule 16. Civil Procedure Code because, in 
his opinion, they were entitled to do so 
under Section 146 of the Code of Civil 
Procedure. And for this view, the learn- 
ed Judge relied on the decisions in Satya- 
naravan v. Sindhu Bai Sharma, AIR 1965 
Andh Pra 81; Chinnan Kesavan v. Gouri 
Amma, AIR 1959 Ker 180. and Ravi Par- 
kash v. Chuni Lai, AIR 1967 Punj & 
Haryana 268. He also referred to the 
decisions in Ambika Prosad v. Bhagirathi 
Debi. AER 1968 Cal 242 and Ponniah 
Pillai v. T. Natarajan Asari, AIR 1968 
Mad 190. In this view of the matter, he 
dismissed the appeals of the first vendees. 

7. The first vendees have come up In 
second appeal to this Court. 

8. The contentions of the learned 
counsel for the appellants are; — 

(1) That the pre-emption decree is a 
personal decree; and. therefore, it cannot 
be transferred. The sale deed Exhibit 
D. 1. though purporting to be the sale of 
land. is. in fact, a sale of the decree. 
Therefore, the second vendees have no 
right to execute the decree as the trans- 
fer in their favour, on the basis of which 
they have come to Court, is not valid in 
law, 

(21 That the second vendees are not the 
representatives of Neki, the decree-holder; 
and, therefore, they cannot execute the 
decree and their remedy is by a separate 
suit; 
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(3) That, in any case, the decree could 
only be executed under O. 21. R. 16, Civil 
Procedure Code and not under Section 146 
of that Code; and as the requirements of 
O. 21, R. 16 have not been complied with, 
the execution application has no merit and 
must fail 

9. Before 1 deal with the above con- 
tentions, it will be proper to reiterate the 
well-settled propositions of law which 
admit of no dispute. The vendor has no 
right to pre-empt his own sale. It is well 
established that the right of pre-emption 
is a personal right and its basis is, to put 
it in the words of Mahmood, J. (1885) ILR 
7 All 107, Ram Sahai v. Gaya — • 

"* * * the exclusion of such strangers 
as are objectionable to the pre-emptive co- 
sharers of the vendor. * * *” 

10. Though the right is personal, if 
cannot now be urged that it does not attach 
to land and, therefore, would not pass to 
the next heirs by inheritance. It was so 
held by the Supreme Court in 1968 Cur 
LJ 703 = (1968) 70 Pun LR 823 = (AIR 
1968 SC 1205). The relevant observations 
are quoted below; — 

*t* * * 'phg statutory tight of pre-emp- 
tion, though not amounting to an interest 
in the land, is a right which attaches to 
the land and which can be enforced against 
a purchaser by the person entitled to pre- 
empt. * * *” 

It was further held, that: — 

"* * * We are of the opinion that if an 
involuntary transfer takes place by in- 
heritance, the successor to the land takes 
the whole bundle of the rights which go 
with the land including the right of pre- 
emption.” 

Again it is well settled that the right of 
pre-emption is a right of substitution. Re- 
ference in this connection may be made 
to the decision of Mahmood, J. in Gobind 
Dayal v. Inavatullah. (1885) ILR 7 All 775 
(FB), wherein the learned Judge observed 
as follows: — 

"* * * The right of pre-emption is not 
a right of re-purchase either from the 
vendor or from the vendee involving any 
new contract of sale; but it is simply a 
right of substitution, entitling the pre- 
emptor, bv reason of a legal incident to 
which the sale itself was subject, to 
stand in the shoes of the vendee In 
respect of all the rights and obligations 
arising from the sale under which he has 
derived his title. It is, in effect, as if in 
a sale deed, the vendee’s name were 
rubbed out and the pre-emptor’s name 
inserted in its place. * * *’’ 

These observations have stood the test, of 
time. There is no reported decision which 
has ever doubted them. These observa- 
tions were relied upon in the Full. Bench 
decision of this Court in Hukam Singh y. 
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Hatamat Eal (1967) 69 Pun LB 743 — 
(AIR 1968 Punl 110). 

11. The right of pre-emption In regard 
lo rural property, that is agricultural land 
and village immovable property^ Is based 
on different foundation to that in regard 
to urban property. Originally this right 
was exercised on the basis of custom. But 
in Punjab, the basis of the right of pre- 
emption. as now administered. Is statu- 
tory. (See Punjab Pre-emption Act No. 1 
of 1913). This Act has been radically 
amended by the Punjab Pre-emption (Am- 
endment) Act 10 of 1960. whereby further 
limitations have been placed on the ex- 
ercise of that right by reducing the cate- 
gory of persons in whom it vested under 
the original Act and also the qualifica- 
tions on which its exercise depended. 

12. It will be proper at this stage to 
set out the relevant provisions of the 
Statute so far as they have bearing on 
the present controversy. They are Sec- 
tions 4, 6 and 10 and are reproduced below 
lor facility of reference: — 

"(4) — The right of pre-emption shall 
mean the right of a person to acquire 
agricultural land or village Immovable 
property or urban immovable property in 
preference to other persons and it arises 
In respect of such property only in the 
case of sales or of foreclosures of the right 
to redeem such property. Nothing in this 
section shall prevent a Court from holding 
that an alienation purporting to be other 
than a sale is in effect a sale. 

(6) A right of pre-emption shall exist 
In respect of village Immovable property 
and. subject to the provisions of Ct (b) 
of Section 5. in respect of an agricultural 
land, but every such right 6hall be sub- 
ject to all the provisions and limitations 
In this Act contained. 

*••»»• 

fib') In foe case ol sale by joint-owners, 
no party to such sale shall be permitted 
to claim a right of pre-emption. 

It is also to be kept In mind that one can- 
not travel outside the provisions of the 
Act and draw from the decisions In other 
States where the law of pre-emption Is 
not codified and is founded on custom and 
Mohammedan law. In this connection, I 
may Tefer to the observations of the 
Supreme Court in Hazari’s case. 1968 Cur 
LJ 703 =• 70 Pun LR 823 « (AIK 1968 SC 
1205) namely: — 

"It is necessary to emphasise that we 
are dealing in this case with the statutory 
right of pre-emption under Punjab Act I 
of 3913 and Its subsequent amendment and 
not with the right of pre-emption under 
the Mohammedan law.” 

23. In the light of what has gone 
above, I propose to deal with the conten- 
tions of the learned counsel for the ap- 
pellants. 


14. Contention No. 1. 

It is not necessary to embark upon the 
decision of the question, whether the pre- 
emption decree is a purely personal decree. 

I will assume, for the purposes of this 
case, that it is a personal decree. So far 
as the Pre-emption Act Is concerned, there 
Is no statutory prohibition regarding Its 
transfer. The argument of the learned 
counsel for the appellants is that it Is a 
well-known rule of pre-emption law that 
the pre-emptor cannot, in the guise ol his 
pre-emptive right, bring In a stranger and 
substitute Mm fn his place as the decree- 
holder. It is ma i ntained that this device 
will defeat the very objection of pre- 
emption law which is to keep out the In- 
troduction of strangers In the village com- 
munity. 

15. So far as this contention Is con- 
cerned. no exception can be taken to it. 
I am prepared to agree with the learned 
counsel that the pre-emptor cannot trans- 
fer his rights during the pendency of the 
pre-emption suit to a stranger so as to 
enable the stranger to get substituted In 
his place and thereby become the decree- 
holder In the pre-emption suit The only 
question is, up to what stage this cannot 
happen? In my view, the answer to the 
problem Is furnished by Order 20. Rule 14, 
Civil Procedure Code, the relevant part 
of which is quoted below:— * 

"Order 20, Rule 14 (I) — Where the 
Court decrees a claim to pre-emption In 
respect of a particular sale of property 
and the purchase-money has not been 
paid into Court, the decree shall — 

(a) specify a day on or before which the 
purchase money shall be so paid, and 

(b) direct that on payment Into Court 
of such purchase-money, together with 
the costs (if any) decreed against the 
plaintiff, on or before the day referred to 
in clause (a), the defendant shall deliver 
possession of the property to the plain- 
tiff. whose title thereto shall be deemed 
to have accrued from the date of such 
payment, but that, if the purchase-money 
beJ* the costs (if any) are not so paid, the 
wit shall be dismissed with costs, 

( 2 ) • • • ■ 

N trill appear from the language 
of this rule that a pre-emption decree Is 
passed before the pre-emption money has 
t° be paid fn Court on or before a date 
specified by the decree. Till the amount 
is so paid, the right of pre-emption can 
be said to be a purely personal right and 
In that sense not transferable. One may 
even proceed further and hold that up to 
the stage of the decree and before the 
is deposited, as contemplated by 
Order 20, Rule 14, Civil Procedure Code, 
the decree itself remains a personal decree 
ana objection can be taken to its trans- 
fer because the same result follows when 
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ihe pre-emptor transfers his right to the 
stranger to continue the suit or when he 
transfers the decree. But moment the 
provisions of Order 20, Buie 14, Civil 
Procedure Code are complied with, a 
different situation comes into being. The 
decree no longer remains a personal 
decree. The pre-emptor becomes the 
owner of the property with all the inci- 
dence of ownership. Therefore, any trans- 
fer of property by the pre-emptor or even 
the transfer of the decree by the pre- 
emptor, after he has complied with the 
provisions of O. 20, R. 14, Civil P. C„ 
would not be open to question. The 
burden of the argument of the learned 
counsel for the appellants, however, was 
that the transferee of a pre-emptor, after 
the pre-emptor has complied with O. 20, 
R. 14, has no right to execute the decree. 
This argument is merely based on the con- 
tention that the decree is a personal 
decree. 

To me, this argument appears to be 
wholly fallacious. After compliance with 
O. 20, R. 14, Civil P. C., the decree ceases 
to he a personal decree and no longer re- 
mains a purely personal decree. This 
argument of the learned counsel can also 
be demonstrated to be palpably wrong in 
another manner. I put it to the learned 
counsel, what would happen when the 
pre-emptor sells the property pre-empt- 
ed by him after he had obtained posses- 
sion in execution having complied with 
the provisions of Order 20. Rule 14? The 
learned counsel had to admit that such 
a sale would be a valid sale. If such a 
sale is a valid sale and is not hit by any 
rule of pre-emption, I fail to see how a 
sale of the property, the title to which 
has passed on to the pre-emptor _ under 
O. 20, R. 14, would not be a valid sale, 
merely because the pre-emptor has not 
obtained possession of the property in ex- 
ecution of the decree. In my opinion, it 
was open to the pre-emptor after he bad 
complied with the. provisions of O. 20, 
R. 14, Civil P. C. either to sell the pro- 
perty or to sell the decree. 

It is of little consequence as to whether 
the decree is executed by the pre-emptor 
or by his transferee. Execution of the 
decree in this situation has no bearing on 
the question of the validity of the trans- 
fer. Execution is merely a mode to get 
assistance from the Court. If the transac- 
tion of transfer is valid and which, in my 
opinion, must be held to be valid as indi- 
cated above, it hardly matters whether 
the decree is executed by the pre-emptor 
or by his transferee. 

17. The learned counsel for the appel- 
lants while admitting, that the pre-emptor 
who had successfully pre-empted the pro- 
perty and obtained possession of the same 
could validly transfer the same to a 
stranger, vehemently urged that he could 
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not transfer it to a stranger before he 
takes possession of the same after com- 
plying with the provisions of O. 20, R. 14, 
Civil P. C. In other words, the conten- 
tion is. that the sale of property, after 
complying with the provisions of O. 20, 
R. 14 and without obtaining possession of 
the same by the pre-emptor decree- 
holder, is not open to a pre-emption suit. 
I fail to understand the logic of this argu- 
ment. All sales of agricultural land or 
village Immovable property are liable to 
be pre-empted. The essential require- 
ment is that there has to be a sale; and, 
in the present case, there was a sale. The 
sale was by a person in whom the title 
of the property had vested. Therefore, 
it is idle to suggest that under the pre- 
emption law, the same could not be pre- 
empted. An owner of property can sell 
the property which is not in his posses- 
sion; and it cannot be urged that only 
those sales can be pre-empted in which 
the possession has been delivered by the 
vendor to the vendee. The right of pre- 
emption arises as soon as a sale is ef- 
fected. Just as a sale after obtaining pos- 
session could have been pre-empted, simi- 
larly a sale without delivery of possession 
to the vendee could have been pre-empted. 
In principle, delivery of possession does 
not effect the right of pre-emption, 

18. The learned counsel for the appel- 
lants urged that for all suits of pre- 
emption, limitation is prescribed either in 
Section 30 of the Pre-emption Act or in 
Art 10 of limitation Act of 1908 which 
has now been replaced by Art. 97. Sec- 
tion 30 of the Pre-emption Act is In the 
following terms: — 

"30. — • In any case not provided for by 
Art. 10 of the Second Schedule of the 
Indian Limitation Act 1908. the period of 
limitation in a suit to enforce a right of 
pre-emption under the provisions of this 
Act shall, notwithstanding anything in 
Art. 120 of the said schedule, be one 
year — • 

"(1) In the case of a sale of agricultural 
land or of village immoveable property, 

from the date of attestation (if any) of 
the sale by a Revenue Officer having 
jurisdiction in the register of mutation 
maintained under the Punjab Land Re- 
venue Act, 1887, 

or, from the date on which the vendee 
takes under the sale physical possession 
of any part of such land or property, 

whichever date shall be the earlier; 

(2) In the case of forecloure of the right 
to redeem village immovable property or 
urban immovable property, from the date 
on which the title of the mortgagee to the 
property becomes absolute; 

(3) In the case of a sale of turban Im- 
movable property, from the date on which 
the vendee takes under the sale physical 
possession of any part of the property.” 
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And Arts. 10 and S7 of the relevant limitation Acts are as follows— 

“ Article 10 of the old Limitation Act : 

Description of suit. Period of Time from which period begins to run. 

Limitation. 


To enforce right of pre- 
emption whether the 
right is founded on 
law Or gener.l usage 

or on special contract. 

One Year. 

From the time purchaser takes, under the sale, sought to he 

Impeached, physical possession of the whole of the property 
sold, or, where the subject of the sale does not admit ot 

physical possession, when the instrument of sale Is regis- 

tered." 

Description of suit. 

‘Article 97 oi the Amended Limitation Act; 

Period of Time from which period begins to run. 

Limitation. 

To enforce right of pre- 
emption whether the 
right is founded on 
law or general usage 
Ot on special contract. 

One Year. 

When the purchaser takes under the sale sought to be Im- 
peached, physical possession of the whole or part of the 
property sold, or where the subject-matter of the sale does 
not admit of physical possession of the whole or part of the 
property, when the instrument of tale is registered-” 


19. If a reference is made to the ter- 
minus a quo in these provisions, it will be 
found that under Section 30 of the Pre- 
emption Act. in the case of agricultural 
land, it is from the date of attestation of 
the mutation or from the date on which 
the vendee takes, under the sale, physi- 
cal Possession of any part of such land or 
property, whichever date is earlier Thus, 
under Section 30. in the instant case, the 
limitation to pre-empt the sale will only 
start either from the date of the attesta- 
tion of the mutation or when the Vendee 
takes, under the sale, physical possession 
of any part of the land. In the case of 
Art 10. the terminus a quo starts when 
the purchaser takes, under the sale souRht 
to be impeached, physical possession of 
the whole of the property sold and where 
such property does not admit of physical 
possession, when the instrument of sale is 
registered And the only innovation made 
in Art. 97 of the 1963 Limitation Act is 
that the terminus a quo Starts whether 
the purchaser has taken physical posses- 
sion of the whole or part of the Property 
sold Thus, the difference between the 
two Articles is that under Art 10. whole 
of the property has to be taken Physical 
possession of by the vendee; whereas in 
the case of Art. 97, terminus a quo will 
start from the date when the vendee takes 
physical possession of the whole or even 
part of the property sold But one fact 
is clear that a suit for pre-emption would 
not be barred unless it is brought after 
the period prescribed with reierence to 
the terminus a quo. 


20. So far as the present case Is con- 
cerned the sale was by a registered deed 
and its / subject-matter was capable of 
phvslcal possession and its physical pos- 
session could not b e taken because of the 
objection of the first vendees. I am told 
that the physical possession has now been 
taken in execution proceedings. There- 
fore. limitation to Pre-empt the sale would 
start from the date the physical posses- 
sion ot the land was taken. I may also 


state that the land In the instant case, 
is capable of physical possession and it 
has not been urged that it is not eo capa- 
ble of. All that is said is that it was in 
possession of the vendees at the time of 
the sale. The position of the first vendees, 
after the transfer of the title of the land 
to the pre-emptor. became that of a tres- 
passer and, therefore, the rightful owner 
or his successor-in-interest could take 
possession of the land and he did take 
possession in execution, though alter a 
considerable time; and. therefore. It can- 
not be suggested that because considera- 
ble period had expired between the eale 
and the taking of possession, the suit for 
pre-emption would be barred. 

In any event, all that has to be seen Is. 
whether a transaction is a sale; and once 
it is held to be a sale, it Ipso facto follows 
that it can be pre-empted under the pre- 
emption law. that is. the Punjab Pre- 
emption, Act No. I of V3\3. The question 
of limitation will only arise when some- 
body takes into his, head to pre-empt the 
sale. Limitation- merely bars a remedy 
and does not confer a right The right 
was conferred by the Punjab Pre-emption 
Act and nothing has beep shown which 
takes away that right Therefore, this 
argument of the learned counsel is point- 


21. Another argument of the learned 
counsel for the appellants was that the 
pre-emption decree, even after compliance 
wito O. 20. R. 14. Civil p. a, was subject 
to appeal and. therefore, the pre-emploris 
title was precarious. How does the argu- 
ment affect the question, that falls for 
determination, is beyond my comprehen- 
^ 3 Person, buys property which Is 
subject to litigation, he takes the con- 
sequences; But that has nothing to do 
with the validity of the transfer. If uIU- 
Sf u °f the vendor fs esta- 

title of the vendee per se fs 
e stabli shed; the transaction being be- 
tween the vendor and the vendee. It on 
the other hand, the vendor fails fax the 
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litigation, the title of the vendee vnll 
also fail because he has purchased only 
the right, title and interest of his vendor; 
and if the vendor has none, he also gets 
none. Therefore, the consideration of lis 
pendens has no bearing on the question of 
the validity of the transfer. 

22. I now proceed to deal with the 
cases on which the entire foundation of 
the argument of the learned counsel for 
the appellants rested for the contention 
that the sale of the property by the pre- 
emptor, after he has complied with the 
provisions of O. 20. R. 14. Civil P. C., is 
invalid because the transfer is, in fact, the 
transfer of a decree — the decree being 
purely personal. The basic case, on which 
reliance has been placed, is the decision of 
Mahmood. J. in (18851 ILR 7 All 107. Re- 
liance has been placed on the observations 
of the learned Judge at page 111 of the 
Report, which are quoted below; — 

"A decree once passed cannot, as we 
have already said, be questioned by any 
of the parties thereto when the decree is 
being executed, and if a decree for pre- 
emption could be validly transferred, the 
effect would be to place the transferee in 
possession without the trial of the ques- 
tion whether such transferee had the pre- 
emptive right in preference to the vendee 
against whom the decree was obtained. Nor 
could the sale of a pre-emptive decree 
be regarded as giving rise to a fresh cause 
of action for a separate suit to enforce 
pre-emption, and it follows that, not only 
the rights of the vendee- judgment-debtor, 
but also those of other co-sharers, might 
be injured by allowing the transferee of 
a pre-emptive decree to take out execu- 
tion. On the other hand, in a case like 
the present, where the pre-emption pro- 
perty and not the decree has been trans- 
ferred, the effect of executing the decree 
can only be to place the pre-emptor- 
decree-holder in possession of the pre- 
emptional property, and the sale-deed ex- 
ecuted by him, if valid, would give rise 
to a separate cause of action for a pre- 
emptive suit to be instituted by any per- 
son or persons who may consider the sale 
as having infringed their pre-emptive 
right. In the present case, whether the 
sale-deed of the 29th November. 1883, be 
valid or invalid, it must necessarily remain 
in abeyance till the pre-emptor-decree- 
holder obtains possession of the pre-emp- 
tional property under the decree, and, 
under this view, the present case is analo- 
gous to one in which the pre-emptor- 
decree-holder, immediately after obtaining 
possession under the decree, sells the pro- 
perty.” 

23. In order to appreciate the above 
observations, it will be necessary to state 
the facts of the case in which the ob- 
servations were made. They are as 
under; — 
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"The respondents in this case obtained 
a decree for pre-emption on the 30th 
June, 1883. under the terms of which the 
purchase-money was to be paid into Court 
within two months from the date of the 
decree becoming ’final’. This decree was 
appealable to the High Court, but before 
the expiry of the period of limitation 
prescribed by law for the appeal, the 
High Court was closed on account of the 
long vacation and did not re-open till the 
19th November. 1883. when no appeal was 
preferred. On the 29th November. 1883, 
the respondents executed a sale-deed con- 
veying the property (to which the decree 
of the 30th June, 1883. related) to one 
Ambika Prasad. On the same day. the 
respondents filed an application for ex- 
ecution of the decree, and, after reciting 
that they had sold the property included 
in the decree to Ambika Prasad, prayed 
that the latter might be allowed to deposit 
the purchase-money, and that they (the 
decree-holders] might be placed in posses- 
sion. in order that they might make over 
possession of the property to the new 
vendee. The Court below accepted the 
deposit, and allowed execution of the 
decree in the manner prayed.” 

24. It will be seen from the facts 
stated above that the sale was effected 
after a decree for pre-emption had been 
passed and before complying with the 
provisions of Order 20, Rule 14, Civil 
Procedure Code. Thus what was sold 
was merely the vendor’s right to get title 
to property under the pre-emption decree 
and not the property because, on the date 
of the sale, the title to the. property did 
not vest in the vendor. That is why. the 
decree-holder’s application for execution 
was allowed to proceed; and that is why, 
the learned Judge emphasised. 

”** That sale deed did not transfer the 
decree, but the property, to the proprie- 
tary possession of which the pre-emptor 
decree-holder was entitled subject only to 
the payment of the purchase-money with- 
in time. * * * * ” 

25. Thus it would be seen that this 
case is no authority for the proposition 
that the sale of property, after the pre- 
emptor has complied with the provisions 
of Order 20. Rule 14, Civil ' Procedure 
Code, is not a valid sale. I have no 
quarrel with the actual decision because 
in the circumstances of that case the 
transferee from the pre-emptor could hot 
be permitted to execute the decree 
because the sale deed did not transfer the 
property to the transferee as the trans- 
feror had no title in the property on the 
date when he executed the sale deed. 
The observations of the learned Judge 
must necessarily be confined to the 
facts of that case; and if the learn- 
ed Judge was laying down that such 
a sale would be invalid, even after the 
title to property had fully vested in the 
pre-emptor as is contended for by the 
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■utmost respect «?. * n th p 8th of July, 1918. on wniai me uerau 

jim ereat humility. I $th?balan Jcl the sale price was ata 

disagree with him. « is a wen mow __ , p There is no discussion in this 

proposition of law th^ uarti- SSonent and the learned Judges merely 

must be read as applicable to the paru- J.uu^imey^CT - n p prT , case. 


uc icau "rr- , , . fniintwH the decision in Ram Sahai’s case, 

cular facte Promd_or assmned tobe (1885) ^ 7 All 107 and wtet 1 have 

said regarding that decision equally ap- 


%?*£&*»* 

«ov?m b ed e Sf&rfpJhe particular 
facts of the case in which such expres- 
sions are to be found. The other is that 
a case is only an authority for what it 
actually decides. 

I entirely deny that it can be quoted 
for a proposition that may seem to follow 
logically from it. Such a mode of re- 
asoning assumes that the law is necessari- 
ly a logical code, whereas every lawyer 
must acknowledge that the law is not 
always logical at all’, {vide the observa- 
tions of the Lord Chancellor, Earl of 
Ealsubry in Quinn v. Leathern, 1901 AC 
495 at p. 506). Moreover, at the time, 
when the decision in Ram Sahais case, 

(1885) ILR 7 All 107 was rendered, the 

Civil Procedure Code of 1882 was in force, uuu uv .r-- - nTVJrtv 

Section 214 of that Code was in these pre-emptor s right to or in the Property 
oecuon do not accrue until he complies with the 

terms of the decree, the sale by the former 


plies to this case. 

27. The next case relied upon is re- 
ported as Lashkari Mai v. Ishar Singh, 94 
Pun Re 1902. In this case, the pre-emptor 
obtained a decree for pre-emption on the 
28th of February. 1898. The decree 
directed the deposit of Rs. 1,840. On the 
1st of March, 1898. the decree-holder ex- 
ecuted a deed of transfer purporting to 
gift all his rights under the decree in 
favour of his grandson, who was to pay 
the decretal money into the Court and ex- 
ecute the decree and take possession ol 
the land. The transferee, after paying the 
money into Court, sought execution of the 
decree; and it was observed by Ratugan, 
J. as follows: — . , _ , _ 

"* • * As under the provisions of sec- 
tion 214 of the Civil Procedure Code. " 


*'214. — Suit to enforce right of pre- 
emption; . , , 

When the suit is to enforce a nght of 
pre-emption in respect of a particular sale 
of property, and the Court finds for the 
plaintiff, if the amount of purchase-money 
has not been paid into Court, the decree 
shall specify a day on or before which it 
shall be so paid, and shall declare that on 
payment of such purchase-money, toge- 
ther with the costs (if any) decreed 
against him, the plaintiff shall obtain 
possession of the property, but that if such 
money and costs are not so paid, the suit 
shall stand dismissed with costs.” 

In the Code of Civil Procedure, which was 
enacted in 1908, this provision was replac- 
ed by O. 20, R. 14; and the words "whose 
title thereto shall be deemed to have ac- 
crued from the date of such payment” are 
new. This makes all the difference. The 
title of property did not accrue to the pre- 
emptor under Section 214 of 1882 Code 
on the date of the payment. He merely 
got a right to obtain possession under the 
decree. If this is kept in view, the ob- 
servations of Mahmood, J. present no dif- 
ficulty and would not militate with the 
view, I have taken of the matter on the 
basis of Order 20. Rule 14, Civil P. C. of 
1908. 

26. The next case dted is ILR 2 Lah 
282 = {AIR 1922 Lah 300). The facts of 
this case are analogous to the facts of 
the case in Ram Sahai’s decision, {1885) 
ILR 7 All 107. The pre-emption decree 
was passed on the 17th of June, 1918; and 
the decree directed the payment of the 
balance of the sale price within one month. 


I VI ilia U1 U1C utuvt, *, _ , 

pre-emptor to his grandson was merely a 
transfer of the right to obtain the proper- 
ty by compliance with the conditions ot 
the decree and not the property itseu, 
and was therefore, not a sale of immov- 
able property subject to the nght of pre- 
emption within the meaning of Section 9 
of the Punjab Laws Act * * . 

28. These observations support me 
new I have taken while dealing with tne 
decision in Ram Sabai's case, (1885) IL* 1 
7 All 107. On facts, the case Is similar to 
the facts of that case. 

29. The next case relied upon is tne 
decision of Kapur, J., {as he then was). 
AIR 1953 Punj 163. The facts of this 
case are similar to the facts of the pre- 
sent case; and the learned Judge applied 
to these facts the rule In Mehr Khans 
case. ILR 2 Lah 282 - {AIR 1922 Lah 
200). There is no discussion about this 
matter and it was not brought to the 
notice of the learned Judge that the rule 
in Mehr Khan’s case, ILR 2 Lah 282 “ 
(AIR 1922 Lah 300) applied to a different 
set of facts. In my view, the observa- 
tions in this case based on Mehr Khan 3 
case, ILR 2 Lah 282 = (AIR 1922 Lah 
300) with utmost respect to the learned 
Judge, cannot be accepted as laying down 
the correct rule of law; and I have no 
hesitation, whatever, from disagreeing 
with it. 

30. The only other case, to which a 
reference need be made, is the decision 
of Stogdon. J. in Jowala Sahai v. R?® 
Rakha, 78 Pun Re 1896. While dealing 
with the question that the right to ex- 


oaiance oi me muc witii tne question mat me riunv ^ , 

The decree-holder sold his rights in the ecute the decree for pre-emption coma 
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not be assigned, it was observed while 
dealing with the case — Sarju Prasad v. 
Jamna Prasad — an unreported decision of 
the Allahabad High Court, that — 

"* * * The case, therefore, differs from 
that of Sarju Prasad v. Jamna Prasad in 
which the proprietary right in the pro- 
perty appears to have been transferred. 
Even if such right had been transferred 
in the present case we see no reason why 
the transferee should not be entitled to 
execute the decree. Such transfer would 
have operated as fresh sale of the pro- 
perty and would have conferred a fresh 
cause of action upon pre-emptors. If the 
transfer in the present case had been one 
of sale the judgment-debtors, if they are 
pre-emptors as against the transferee, 
could not have resisted his right to pre- 
sent possession though they might have 
recovered the property from him by a 
suit for pre-emption. It may be that the 
transaction between the decree-holder and 
his transferee is one of sale of the 
property, though ostensibly it is not 
so, but it is clear that questions 
of this nature and questions as to 
preferential right of pre-emption can- 
not be gone into by a Court executing the 
decree. The decree-holder had a perfect 
right to sell his property subject to the 
right of pre-emptors to buy it, such rights 
must be asserted by separate suit and 
cannot be alleged as a bar to the trans- 
feree’s claim to present possession * *” 

30. These observations are in line 
with the view that I have taken in this 
case; and the fact, that this case took a 
different view from Mehr Khan’s case, ILR 
2 Lah 282 = (AIR 1922 Lah 300) was 
noticed by Mehr Singh, J„ (as he then 
was), in Hazari’s case, 68 Pun LR 29 = 
(AIR 1966 Punj 348). 

31. Barring the decision of Kapur, J., 
no case has been cited at the bar, wherein 
it has been held that the sale of property 
by the pre-emptor, after he has obtained 
a decree for pre-emption and has compli- 
ed with the provisions of O. 20, R. 14, 
Civil P. C., is bad or illegal and is not 
liable to pre-emption. It is now well 
settled that the title to the property 
passes to the pre-emptor when he com- 
plies with the provisions of O. 20, R. 14. 
Civil P. C.; and the pre-emptor can deal 
with it in the same manner as a full 
owner. See in this connection the deri- 
sion of the Punjab & Haryana High Court 
in AIR 1968 Punj and Haryana 110 (FB). 
This derision referred to another Fuil 
Bench decision of this Court in Ganga 
Ram v. Shiv Lai, (1964) 66 Pun LR 251 
= (AIR 1964 Punj 260 (FB) ). The latter 
derision was approved by the Supreme 
Court in Hazari’s case, 1968 Cur LJ 703 
= 70 Pun LR 823 = (AIR 1968 SC 1205). 

32. Moreover, if the contention of the 
learned counsel for the appellants, that 
the transfer in question offends the letter 
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and spirit of the Pre-emption Law, is ex- 
amined with reference to the well known 
rule of pre-emption law that the right of 
pre-emption is a right of substitution, the 
invalidity of the argument becomes ap- 
parent. It cannot be said in the instant 
case that the second vendee has been sub- 
stituted for the pre-emptor in the sale 
deed executed by the vendor in favour 
of the first vendee. The pre-emptor has 
effected a fresh sale to the second vendee. 
Thus the sale by the pre-emptor being 
an independent transaction does not offend 
the rule. The second vendee does not 
take the property under the first sale. He 
takes it under the second sale. So far 
as the first sale is concerned, substitution 
of the pre-emptor has taken place by 
virtue of the compliance with the provi- 
sions of O. 20, R. 14, Civil P. C., that is, 
the pre-emptor will be read as the vendee 
instead of the vendor. But on the facts 
of the case before the Allahabad High 
Court in Ram Sahai’s case, (1885) ILR 7 
All 107 and the derisions in which the 
facts were similar to those of that case, 
the rule will definitely be offended. What 
happened in all these cases was that in- 
stead of the pre-emptor, his transferee, in 
reality, got substituted and no new 
transaction of sale came into being. This 
consideration also supports the view which 
I have taken of the matter. 

33. In my opinion, there can be no 
manner of doubt that in the instant case, 
the sale of the property or even that of 
the decree to the transferee of the pre- 
emptor cannot be held to be invalid or 
contrary to any principles of the pre- 
emption law. I would, therefore, repel 
the first contention of the learned counsel 
for the appellants. 

34. Contentions Nos. (2) and (3): 

So far as these contentions are concern- 
ed, there are two aspects of the matter. 
In the first instance, the second vendees 
were brought on the record as the repre- 
sentatives of the pre-emptor and were the 
only contesting parties in the Supreme 
Court. Undoubtedly, they are parties to 
the decree and, as such, have the right to 
execute the decree. It cannot be doubted 
that they are the representatives of their 
transferor within the meaning of S. 146 
and also within the meaning of Section 47 
of the Civil P. C. One cannot lose sight 
of the fact that in view of Section 47, a 
separate suit by the second transferees 
would be barred. They being parties to 
the decree, all questions relating to the 
execution, discharge or satisfaction of the 
decree have to be determined in accord- 
ance with the provisions of Section 47 of 
the Civil Procedure Code by the execut- 
ing Court and not by a separate suit. _ In 
any event, they are the representatives 
of the pre-emptor within the meaning of 
Section 146; and I need only refer to the 
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two decisions of the Supreme Court which 
fully support this conclusion:— 

(11 Jugalkishore Saraf v. M/s. Raw 
Cotton Co Ltd.. AIR 1955 SC 376: and 
(2) Saiia Bala Dassi v. Nirmala Sundari 
Dassi. AIR 1958 SC 394. 

In the latter case, the decision of the 
Madras High Court in Moidln Kutty v. 
Doraiswami Aiyar, AIR 1952 Mad 51» 
was approved. 


35. The only other argument of the 
learned counsel for the appellants with 
regard to this contention, which must be 
noticed, is that, in fact, the transfer by 
the pre-emptor to the second vendees was 
an assignment of the decree; and. there- 
fore, the provisions of Order 21. Rule 16, 
Civil Procedure Code, should have been 
complied with. I am unable to agree 
with this contention. What the pre- 
emptor transferred was the property of 
which he had become the full owner 
under the sale deed. Exhibit D. 1. This 
transfer incidentally gave the decree- 
holder the right to the benefits of the 
decree. The transferee of the decree- 
holder would also get the benefits of the 
decree under the statutory provisions of 
Section 146 of the Civil Procedure Code. 
In the present case, the decree as such 
was not assigned. The property was 
sold. The decree was merely the evidence 
of title to the property of the decree- 
holder. In anv event, I have already held, 
that even if the decree-holder had trans- 
ferred the decree, there could be no legal 
objection to it But in order to apply a . 
particular provision of law. one must 
* look to the real nature of the transac- 
tion; and the real nature of the transac- 
tion Is out and out a sale and not an as- 
signment of the deciee. Therefore, the 
contention that Order 21. Rule 16, Civil 
Procedure Code, has not been complied 
with, is really spacious. 


36. After giving the matter my care- 
ful consideration, I am of the view that 
the transferees of the decree, in the facte 
and circumstances of this particular case, 
were entitled to execute the decree and 
obtain possession of the land which they 
had purchased from the pre-emptor 
decree-holder. In this view of the matter, 
I would dismiss all the three appeals with 
costs. 


37. PREM CHANT) PANDIT, J. I 
have perused the judgment prepared by 
D. K. Mahaj an, J. With great respect to 
him. I have not been able to persuade my- 
self to agree with him. I am. therefore, 
writing my separate ludgment. 

38. The facta giving rise to these three 
connected Execution Second Appeals Nos. 
1131 to 1133 of 1968 ate not in dispute 
and are as Under: 

Dhara Singh, respondent No. H. sold 
98 Kanals and 1 Marla of agricultural land 
situate in village Badhani. District Rohtak. 


to Kazan and his brothers Amar Singh 
and Bhan Singh, appellants, by means of 
three deeds dated 20th September, I960, 
23rd November, 1960, and 6th March. 1961, 
in respect of 27 Kanals and 4 Marlas. 33 
Kanals and 19 Marlas and 33 Kanals and 
18 Marlas, respectively. These three 
sales gave rise to three pre-emption suits 
Nos. 313. 369 and 368 of 1961. which were 
filed by Neki, father's brother of Dhara 
Singh, vendor, in 1961. on the ground of 
his relationship with the vendor. After 
contest, suit No. 313 of 1961 was decreed 
on 31st October, 1962. and the others on 
7th November, 1962. The vendees filed 
appeals and during their pendency, on 5th 
December. 1962. by a registered deed, 
Neki transferred the entire land measuring 
98 Kanals and 1 Marla, which was the 
subject-matter of the three suits, to Zila 
Singh and others, respondents Nos. 1_ to 
10. after he had deposited the pre-emption 
money in all the suits within time. 


The learned Senior Subordinate Judge, 
Rohtak, dismissed the appeals against the 
decrees in suits Nos. 313 and 369 of 1961, 
but modified the decree In suit No. 368 of 
1961 by directing the plaintiff to deposit 
a further sum of Rs. 2.000 on or before 
1st March, 1963. The vendees then filed 
regular second appeals in this Court and 
the pre-emptor preferred a cross-appeal 
challenging the Increase of Rs 2.000. 
During the pendency of these appeals, 
Neki died on 7th April. 1963. Thereupon 
the vendees moved an application under 
Order 22, Rule 4. Code of Civil Procedure, 
to bring on record the legal representa- 
tives of Neki, deceased, namely. Dhara 
Singh, vendor, respondent No. 11, and his 
two sons Ram Kishan and Balblr Singh, 
respondents Nos. 12 and 13. That applica- 
tion was granted. Zila Singh and others, 
respondents Nos. 1 to 10, claiming them- 
selves to be the. snccessncs.- ot 
Neki. made an application under O. 22, 
R. 10. Code of Civil Procedure, praying 
that they be imnleaded as parties to the 
second appeal. Their prayer was granted 
subject to all just exceptions. All the four 
appeals were dismissed by Khanna, J. on 
17th September. 1964. Against that deci- 
sion, Letters Patent Appeals were filed 
but they also failed. The case is reported 
as (19661 68 Pun LR 29 <= (AIR 1966 Punj 
g*8). The matter was then taken to the 
Supreme Court, bv special leave, which 
affirmed the decision of this Court and 
dismissed the appeals on 25th January, 
1968, (vide 1968 Cur. L J 703 — (AIR 
1968 SC 1205) ). 


39. Dhara Singh and his sons Ram 
Kishan and Balbir Singh, respondents 
Nos.. 11 to 13. the legal representatives of 
Neki, deceased, then filed execution ap- 
plications. Their counsel however, sub- 
sequently. made a statement that he did 
cot want to proceed with the said applica- 
tions. The second vendees then applied 
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to the executing Court that they had a 
Tight to continue the execution applica- 
tions. Objections were taken by Hazari, 
Amar Singh and Bhan Singh, the first 
vendee, inter alia on the grounds that the 
second vendees had no right to execute 
the decrees as the same had not been as- 
signed in their favour and that they were 
not the legal representatives of Neki, 
deceased. It was also contended that the 
sale of the land in dispute by Neki was 
fictitious and. in any case, he had no right 
to transfer the said property. The objec- 
tions of the first vendees were dismissed 
both by the executing Court and later, 
on appeal, by the learned Additional Dis- 
trict Judge, Rohtak. 

40. Against that decision the present 
three execution second appeals were pre- 
ferred by Hazari and his two brothers, 
Amar Singh and Bhan Singh, the first 
vendees. These appeals came up for 
hearing before Mahajan, J. in the first 
instance. According to the learned Judge, 
the question that required determination 
in these cases was whether the purchaser 
of land from a pre-emptor was entitled to 
obtain possession of the same from the 
vendees in execution of the decree for 
pre-emption passed in his favour. Since, 
according to him, the correctness of the 
decisions of a learned Single Judge of this 
Court in AIR 1953 Punj 163. and a Divi- 
sion Bench of the Lahore High Court in 
ILR 2 Lah 282 = (AIR 1922 Lah 300), 
was in question, he referred these cases 
to a Full Bench. That is how the matter 
has been placed before us. 

41. I wish to make it clear that in 
these appeals, we are not concerned with 
the validity of the sale effected by Neki 
in favour of the second vendees. The 
only question for decision is whether the 
second vendees can get the assistance of 
the Court in obtaining possession of the 
land in dispute from the first vendees by 
executing the pre-emption decrees passed 
in favour of the pre-emptor or they will 
have to file a separate suit on the basis 
of the registered sale-deed executed in 
their favour on 5th December. 1962. 

42. One of the arguments raised on 
their behalf was that on the death of Neki, 
during the pendency of the second appeals 
in this Court, they applied under O. 22, 
R. 10. Code of Civil Procedure, for being 
impleaded as parties, since they claimed 
themselves to be the successors-in-in- 
terest of Neki. This prayer was granted 
subject to all just exceptions, with the 
result that they remained parties to the 
litigation right upto the Supreme Court 
stage and as a matter of fact, it were they 
who contested the appeal of the other side 
before the Supreme Court. That being 
so, according to the learned counsel, as 
they were parties to the decrees, they 
could execute the same. 
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43. On the death of Neki, the appel- 
lants (first vendees) made an application 
under O. 22, R. 4, Code of Civil Procedure, 
to bring on record his legal representa- 
tives, namely, Dhara Singh, respondent 
No. 11, and his two sons Ram 
Kishan and Balbir Singh, respondents 
Nos. 12 and 13. This application was ac- 
cepted. It is true that the second vendees 
also moved an application under O. 22, 
R. 10, Code of Civil Procedure, and they 
too were impleaded subject to all just 
exceptions. Obviously, they wanted to 
safeguard their own interests as well and 
see that Neki’s legal representatives did 
not let them down during the progress 
of the litigation. It is significant to men- 
tion that in the lifetime of Neki. they made 
no efforts at any stage to substitute them- 
selves in his place, even though Neki had 
sold the land in dispute to them on 5th 
December, 1962, after depositing the pur- 
chase money. It is plain that each and 
every party to a decree is not authorised 
in law to execute it. It is only that per- 
son in whose favour the decree has heen 
granted, or in certain cases his legal re- 
presentative or the valid assignee of the 
decree, who can execute it. As a matter 
of fact, in the case in hand, nothing was 
said about the rights of the second vendees 
to execute the decrees in the previous 
litigation. It is pertinent to mention that 
even while giving the history of the case, 
the Supreme Court did not even make a 
reference to the sale of the land in dis- 
pute made by Neki pre-emptor in their 
favour. The only question determined by 
the Supreme Court was whether the right 
of pre-emption survived even after the 
death of Neki. In the Letters Patent Ap- 
peals, which are reported as (1966) 68 Pun 
LR 29 = (AIR 1966 Punj 348) towards the 
end of the judgment, this is what was 
said about the second vendees and their 
rights — 

"The only other matter to which a brief 
reference may be made is that before his 
death the deceased-plaintiff transferred 
his right to the respondents other than 
Dhara Singh vendor and his two sons, and 
in this connection the learned counsel for 
the appellants-vendees refer to ILR 2 Lah 
282 = (AIR 1922 Lah 300), to contend 
that a decree for pre-emption is not trans- 
ferable and the transferee cannot execute 
it. Somewhat different opinion was ex- 
pressed by the learned Judges in 78 Pun 
Re 1896. But it is not necessary to go 
into this matter in these appeals for the 
estate of the deceased-plaintiff is being re- 
presented by Dhara Singh and his sons 
as his legal representatives and that is m 
law sufficient representation of him. The 
second vendees can have recourse to any, 
proceedings, in regard to which they are 
advised, to enforce the transfer in their 
favour. The question of a decision, in 
so far as the transfer in their favour is 
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concerned, does not arise in these 
appeals.” 

41. A perusal of the above "would thus 
show that the auestion as to whether the 
decrees for pre-emption were transferable 
or not and whether the transferees could 
execute them, was left open to he deter- 
mined in some further proceedings at 
their instance. 

45. For deciding the point in contro- 
versy. I shall assume and proceed on the 
basis that the sale of the land In dispute 
made by the pre-emptor by virtue of the 
deed dated 5th December, 1962,. in 
favour of the second vendees was valid. 

46. Let us first see what actually was 
transferred by Neki to the second ven- 
dees under the sale-deed In question. It 
was produced before us by the learned 
counsel for the appellants and was duly 
perused. It did not mention that the 
decrees passed in favour of the pre-emp- 
tor on 31st October, 1962. and 7th Nov- 
ember. 1962, had been assigned in favour 
of the second vendees. The sale-deed 
only stated that land measuring 98 Kanals 
1 Marla had been sold to them. It was 
mentioned therein that the pre-emptor 
had got the said land by virtue of the 
three pre-emption decrees. It Is note- 
worthy that regarding the possession of 
the land in dispute, it was specifically 
mentioned in the deed that the same had 
been given to the second vendees after 
having received the purchase money from, 
them and the vendor, thereafter, had no 
connection with the land. 'Under the 
registered sale-deed, therefore, the pre- 
emptor transferred only the title of the 
land to the second vendees and stated 
therein that its possession had also been 
handed over to them. 

I 47. Under the provirions of Order 20, 
jSari? 2(, Gs>Se «nf GjA' -FVoeuuhnf, after 
the deposit of the purchase money, the 
pre-emptor got two rights— ( 1 ) his title 
to the property accrued from the date of 
such payment and (2) he got entitled to 
the possession thereof from the vendee 
judgment-debtor. One of the rights, 
namely, the title to the property (ie., 
ownership rights). Neki did transfer by 
the sale-deed to the second vendees. 
With regard to the other, it was not so 
transferred. It was not said that the 
right to get possession of the land by 
executing the decree was also given to 
them. On the other hand, it was speci- 
fically mentioned that possession had al- 
ready been delivered to the second ven- 
dees on the receipt of the purchase money 
from them. On the averments in the 
sale-deed, therefore. It could not be eaid 
that the second vendees were given the 
right to get possession of the land by 
executing the decrees. They could not. 
consequently, exercise that right under 
the decrees. 


On the other hand, when Nek! himself 
had stated in the registered sale-deed 
that he had handed over possession of 
the land to the second vendees, it Is 
doubtful if he too could get possession of 
the land by executing the decrees, be- 
cause he could have been met with the 
plea that he had already got its posses- 
sion and transferred the same to the 
second vendees. At any rate, the second 
vendees could not seek the assistance of 
the Court for obtaining possession of the 
land by executing the decrees on the 
basis of the sale-deed In their favour. It 
Is not their case that subsequent to the 
execution of the sale-deed. Neki had, by 
another deed, translerred the right to 
get possession of the land also to them. 
For that purpose, another registered deed 
had to be executed since this was also a 
right in Immovable property of the value 
of more than Rs. 200/-, 

48. From the contents of the sale- 
deed. It Is apparent that Neki represented 
that he had secured the full fruits of the 
decrees and nothing remained to be achi- 
eved by executing them. He thus did 
not transfer the right to take possession 
from the first vendees, though the same 
had vested In him. So, It cannot be held 
that the second vendees can obtain pos- 
session from the first vendees by execut- 
ing the decrees on the plea that they ara 
claiming under the decree-holder. Neki 
The sale of the proprietary rights In the 
land to them by Neki did not ctothe them 
with the right to obtain possession there- 
of by the execution of the decrees, be- 
cause such a right was not transferred to 
them by Neki although it had already 
accrued to him at the time the sale was 
made. Even If the decrees were trans- 
ferable. after the purchase money had 
been deposited in Court, In the absence 
of the assignment of that right, it could 
npt be safd to have vested In and exer- 
cisable by the second vendees. If at all* 
in the absence of an assignment, this 
right would devolve on the personal legal 
representatives of Neki and not the 
second vendees, who could not be said to 
be claiming that right under Neki. Their 
proper remedy was by way of a suit. 

49. If the assertion In the sale-deed 
Is taken to be correct, the second vendees 
had taken possession from the pre-emp- 
tor decree-holder ana the decrees did not 
require to be executed by obtaining pos- 
session. After all the charter of rights 
of the second vendees was the sale-deed 
In their favour and. according to it. no 
execution of the decrees was required as 
the vendor stated that he had given pos- 
session to the vendees, which statement 
was accepted by them. He did not tell 
them that the possession was with the 
first vendees, which he had yet to take 
and the same could be taken by them by 
executing the decrees. 
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50. If In spite of the sale-deed, Neki 
had not delivered possession of the land 
to the second vendees, after having ob- 
taining it from the first vendees, 
their remedy would have been to file a 
suit for possession against him. Why 
should they not do so by instituting a 
suit against the first vendees and. why 
should they be allowed the better and 
higher right of obtaining possession by 
the execution of the decrees? 

51. It is common ground between the 
parties that the second vendees can exe- 
cute the pre-emotion decrees if they can 
show that their case is governed by the 
provisions of either Order 21. Rule 16, or 
Section 146, Code of Civil Procedure. If 
they cannot take advantage of either of 
these two provisions, undoubtedly, they 
would not be able to execute the decrees 
and get possession ol the land in dispute 
from the first vendees. Let us consider 
as to whether Order 21, Rule 16, applies 
to their case. The relevant part of 
Order 21, Rule 16 reads — 

"Where a decree or. If a decree has 
been passed jointly in favour of two or 
more persons, the interest of any decree- 
holder in the decree is transferred by 
assignment in writing or by operation of 
law, the transferee may apply for exe- 
cution of the decree to the Court which 
passed it; and the decree may be execut- 
ed in the same manner and subject to the 
same conditions as if the application 
were made by such decree-holder: 

Provided that where the decree, or 
such interest as aforesaid, has been trans- 
ferred by assignment notice of such ap- 
plication shall be given to the transferor 
and the judgment-debtor, and the decree 
shall not be executed until the Court has 
heard their objections (if any) to its exe- 
cution.” 

52. A bare reading of this provision 
would show that where a decree has 
been transferred by assignment in writ- 
ing or by operation of law, the transferee 
can execute such a decree, provided that 
where the decree has been transferred by 
an assignment, notice of the execution 
application shall be given to the trans- 
feror and the judgment-debtor and the 
decree will not be executed until the 
Court has heard their objections, if any, 
to the execution. 

53. In the instant case, It Is not the 
position of any party that the interest of 
the decree-holder in the decrees had 
been transferred by operation of law, and, 
therefore, the only question is whether 
that had been transferred by assignment 
in writing. From the perusal of the 
sale-deed dated 5th December. 1962, as 
I have already mentioned above, it would 
be clear that decrees passed in favour of 
the pre-emptor had not been assigned to 
the second vendees. So it has to be con- 
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eluded that there was In fact no assign- 
ment of the pre-emption decrees in favour 
of the second vendees. This point was 
more or less conceded by the learned 
counsel for_ the respondents, who, how- 
ever, submitted that the second vendees 
could execute the decrees under the pro- 
visions of Section 146, Code of Civil Pro- 
cedure. 

54. This apart, even tinder the law, 
a pre-emption decree being a personal 
one is not capable of being transferred. 
It was held by Mahmood J. in a Bench 
decision in (1885) ELK 7 All 107 — 

"And if a decree for pre-emption were 
capable of transfer, so as to enable the 
transferee to obtain possession of the 
pre-emptible property in execution of 
that decree, it is clear that the object of 
the right of pre-emption would be defeat- 
ed, for the transferee of the decree may 
be as much a stranger as the vendee 
against whom the decree was obtained, 
or that the latter may be a pre-emptor 
of a lower grade than the pre-emptor 
who originally obtained the decree.” 

55. This decision was followed by a 
Bench of the Lahore High Court consist- 
ing of Broadway and Harrison JJ. in 
ILR 2 Lah 282= (AIR 1922 Lah 300). So 
even if the pre-emptor wanted to trans- 
fer the decrees by assignment, it could 
not be done under the law and such a 
transfer would be invalid. 

56. A pre-emption decree is, under 
the law, either transferable or not. I am 
of the view that it cannot be transferred. 
Even if it be assumed for the sake of 
argument that it is transferable, in the 
case in hand, I have already held above 
as a fact, that it had not been so trans- 
ferred. 

57. The Courts below have also not 
said that the second vendees could exe- 
cute the decrees by virtue of the provi- 
sions of Order 21, Rule 16, Code of Civil 
Procedure. That is why the procedure 
prescribed in that rule was not followed. 
It is, therefore, to be held that the second 
vendees cannot take advantage of the 
provisions of Order 21, Rule 16, Code of 
Civil Procedure. 

58. Let us now examine the provi- 
sions of Section 146, Code of Civil Pro- 
cedure, and see whether the second ven- 
dees can derive any benefit therefrom. 
Section 146 is in these terms — 

"Save as otherwise provided by this 
Cede or by any law for the time being in 
force, where any proceeding may be 
taken or application made by or against 
any person, then the proceeding may 
be taken or the application may be made 
by or against any person claiming under 
him.” 

Under this section, if any proceeding can 
be taken by 'A’, then the same proceeding 
can also be taken by other person claim- 
ing under 'A’. The argument raised on 
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behalf of the second vendees is that U 
the pre-emptor could execute the decrees, 
they, being persons claiming under him, 
could also do so by virtue of the provi- 
sions of this section. 

59. In the instant case, leaving aside 
the second vendees. I am doubtful If the 
pre-emptor himself could execute the 
decrees. After having categorically stat- 
ed in the sale-deed dated 5th December, 
1962. that he had handed over the pos- 
session of the land to the second vendees 
alter having received the purchase money 
from them, how does it then lie In his 
mouth to say. after a number of years 
that he wanted >u get possession of the 
land alter executing the pre-emption 
decrees? If I am right In saying so. then 
the question of the execution of the 
decrees by the second vendees will obvi- 
ously not arise. If the pre-emptor him- 
self cannot execute the decrees, no per- 
son claiming under him can have better 
rights than him and execute them. 

GO, Now let us assume that the pre- 
emptor in the present case could execute 
the decrees. The question to be seen is 
•whether the second vendees can. for the 
purpose of execution of the pre-emption 
decrees, be considered to be persons 
claiming under the pre-emptor decree- 
holder. 


61. On what basis can the second ven- 
dees say that they are, for the purpose of 
the execution of the decrees, claiming 
under the pre-emptor decree-holder? 
They can only rely on the registered sale- 
deed executed by the pre-emptor in their 
favour on 5th December. 1962. That is 
the only document which is the repository 
of their rights. It, however, does not sav 
that the second vendees had been given 
uie right to execute the pre-emption 
decrees, although it had been executed 
after the passing of the decrees and de- 
positing the purchase money to be Paid 
thereunder. No right whatever in the 
decrees was. as a matter of fact, created 
by the decree-holder In favour of his 
vendees. It cannot, therefore, be said 
that the second vendees could seek the 
assistance of the Court and get possession 
of the land in dispute by executing the 
decrees claiming under the pre-emptor 
For the purpose of executing the decrees 
they could not, therefore, be said to be 
claiming under the pre-emptor decree- 
holder. 


62. Secondly, as I have already said 
above, in the sale-deed, it was specifically 
mentioned by the pre-emptor that he had 
handed over the possession of the land in 
dispute to the second vendees after hav- 
ing received the purchase price from 
them. If they had already taken posses- 
sion on 5th December, 1962. what other 
possession were they seeking from the 
executing Court by making an application 
for execution of the pre-emption decrees? 


63. Thirdly, as I mentioned above, 
after the deposit of the purchase money, 
the pre-emptor under Order 21, Rule 16, 
Code of Civil Procedure, got two rights— 
(a> title to the land and (bl the right to 
receive its possession from the first ven- 
dees. By the sale-deed, he parted only 
with -one right namely, the first one. He 
did not transfer the second right, but on 
the other hand said that the possession of 
the land had already been given to the 
second vendees. In other words, he did 
pot, in the circumstances, feel the neces* 
rity of transferring the other right How 
can then the second vendees seek posses- 
sion - of the land by executing the decrees 
claiming under the pre-emptor? 

64. Fourthly, as I have already said 
above, the pre-emption decrees were not 
under the law. transferable and no rights 
in the decrees could be created in lavoui 
of the vendees and. consequently, they 
could not claim to obtain possession of the 
land in execution of those decrees. To 
allow them such a right will mean that 
the Court considers the pre-emption de-J 
crees to be transferable or assignable. In 
other words, it will have to be held that, 
the pre-emptor decree-holder is compe- 
tent to create rights in respect of the 
decrees in favour of strangers and this 
will hit the law of pre-emption, according 
to which a pre-emption decree Is not 
transferable. Section 146 starts with the' 
words "Save as otherwise provided by 
this Court or by any law for the time be- 
ing in force” The section is expressly 
made subject to the other provisions of 
the Code or of any law for the time being 
in force. If by applying the provisions 
of this Section and thus permitting the 
transferees (second vendees) to execute 
the pre-emption decrees, some other prin- 
ciple of law is offended, namely, that a 
decree for pre-emption cannot be trans- 
ferred. then this section will not be made 
applicable to such a case. 

65. If a pre-emption decree is trans- 
ferable. then, I have already held above, 
that in the instant case It was not so trans- 
ferred. 


oo. rmniv, an application for execu- 
tion by_ the transferee or assignee of a 
decree is covered by Order 21, Rule 16, 
which is a specific provision in the Code: 

wherein a definite procedure is pres- 
cribed for that purpose. One cannot by- 
pass that specific Provirion, by taking re- 
ajurse to a general provision, like Sec- 
tion 146. It was not disputed that O. 21. 
Kule 16 is a special provision, while Sec- 
tion 146 _ a general one. As I have al- 
ready said. Section 146 is expressly made 
t to other provisions of the Code 
ol uni Procedure also; one cannot thus 
the provisions of Order 21, 
Kule 26 by applying Section 146. 

„ Sixthly, Section 146 will apply to 
a case, only where Order 21. Rule 16 is 
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inapplicable. It applies to those cases in 
which the subject matter of the suit, 
which ultimately results in the decree 
sought to be executed, as well as the 
decree itself are transferable. It does 
not apply where the subject-matter of 
the proceedings cannot be transferred, 

68. Learned counsel for the second 
vendees, however, referred to a decision 
of the Supreme Court in AIR 1955 SC 
376, which was followed in AIR 1958 SC 
394. In Jugalkishore Sarafs case AIR 
1955 SC 376. it was held that a transferee 
of a debt, in respect of which a suit was 
pending, was entitled to execute the de- 
cree which was subsequently passed 
therein, under Section 146 of the Code 
of Civil Procedure. as a person 
claiming under the decree-holder even 
though an application for execution by 
him would not lie under Order 21. R. 16. 
and it was further observed that the 
words "save as otherwise provided” only 
barred proceedings which would be ob- 
noxious to some provision of the Code. 
It would thus be seen that the transfer 
in the Supreme Court case was of the 
subject-matter of the suit before the de- 
cree was passed. Besides, even when the 
decree was ultimately made in that case, 
it could not be argued that that particu- 
lar decree was not transferable under 
the law, like a decree for pre-emption. 
It was under those circumstances that the 
Supreme Court held that Section 146, 
Code of Civil Procedure, would be appli- 
cable. In the instant case, the sale-deed 
was executed in favour of the second 
vendees after the pre-emption suits had 
been decreed. Moreover, as I have al- 
ready said above, a pre-emption decree, 
under the law, could not be transferred. 

69. In Smt. Saila Bala Dassi’s case, 
AIR 1958 SC 394. reliance was placed on 
Jugalkishore Sarafs case, AIR 1955 SC 
376 and it was held: 

"Section 146 was Introduced for the 
first time in the Civil Procedure Code, 
1908, with the object of facilitating the 
exercise of rights by persons in whom 
they come to be vested by devolution or 
assignment, and being a beneficent provi- 
sion. should be construed liberally and so 
as to advance justice and not in a restrict- 
ed or technical sense.” 

70. The distinguishing features point- 
ed out by me regarding Jugalkishore 
Sarafs case. AIR 1955 SC 376 equally 
apply to this ruling as well. According to 
the second authority, the point to be 
determined is whether the second ven- 
dees have come to be vested with the 
right to execute the pre-emption decrees 
either by devolution or assignment. It is 
only then that they can exercise that 
right under Section 146, Code of Civil 
Procedure, Assignment, undoubtedly, 
takes effect by some positive voluntary 
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act As I have already held above, the 
right to execute the decrees had not been 
assigned by the pre-emptor decree-holder 
in their favour in the sale-deed dated 
5th December, 1962. Let us now see 
whether that right had devolved upon 
them. Devolution is involuntary and bv 
operation of law. The word "devolve” 
has been defined in "The Law Lexicon of 
British India” by P. Ramanatha Iyer, at 
page 330, as follows: — 

"A term used where an estate devolves 
upon another by operation of law. and 
without any voluntary act of the previous 
owner, passes from one person to another. 
'Devolve' means to pass from a person 
dying to a person living; the etymology 
of the words shews its meaning” (per 
Leach M. R., Parr v. Parr, (1833) 1 My & 
K. 648). An estate is said to "devolve” on 
another when, by operation of law, and 
without any voluntary act of the previous 
owner, it passes from one person to ano- 
ther; but it does not devolve from one 
person as the result of some positive act 
or agreement between them. The word 
is itself of intransitive signification, and 
does not include the result of an act 
which is intended to produce a particular 
effect. It implies a result without the 
intervention of any voluntary actor. 
(Francisco v. Aguiree, 29 Pac. 495, 497'=*: 
94 Calif. 180).” 

TL The right to execute the pre-emp- 
tion decrees, on the death of Neki, de- 
volved on his personal legal representa- 
tives and not on the second vendees. We 
should not confuse the rights in the land 
in dispute with the rights under the pre- 
emption decrees. The right to execute 
the decrees was not, under the sale-deed, 
transferred by the pre-emptor in favour 
of the second vendees. The same would, 
therefore, devolve on the legal represen- 
tatives of Neki after the latter’s death. 
In the pre-emption suits, the right of 
Neki to pre-empt the land was being chal- 
lenged by the first vendees. After Neki’s 
death, it was only his legal representa- 
tives who could continue the suits and 
say that they had a superior right of pre- 
emption as against the first vendees. The 
second vendees, however, could not take 
up that plea. When this case went to 
the Supreme Court at the earlier stage, 
it was observed by the learned Judges 
that if an involuntary transfer took place 
bv inheritance, the successor to the land 
took the whole bundle of the rights which 
went with the land including the right of 
pre-emption. Moreover, the Letters 
Patent Bench refused to determine the 
question whether the second vendees had 
the right to execute the pre-emption de- 
crees after the death of Neki and they 
held that it was not necessary to go into 
that matter in those appeals, for the estate 
of Neki deceased was being represented 
by Dhara Singh and his two sons, as his 
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legal representatives, and that was in law 
sufficient representation of him. The 
second vendees, accor d i ng to the Bench, 
could have recourse to any proceedings in 
regard to which they were advised. 

72. In the above Supreme Court case, 
the transfer was of the subject-matter of 
the suit before the decree was passed. In 
those cases, even the decree, after it was 
made, was transferable and did not suffer 
from the vice of non-transferability. 

73. In view of what I have said above, 
those authorities, therefore, were of no 
assistance to the second vendees. 

74. As, I may say with respect, right- 
ly pointed out by G. R. Jagadisan J. in 
K. N. Sampath Mudaliar v. Sakunthala 
Ammah (1964) 2 Mad U 563 — 

"A proper and harmonious construction 
of the two provisions. Section 146 and 
Order 21, Ride 16 of the Civil Procedure 
Code, the one general and the other spe- 
cial, would be that while Order 21, B. 16, 
applies to a case of a transfer by assign- 
ment in writing or by operation of law of 
an actual existing decree. Section 146 
would apply to a case where mere rights 
are transferred before they culminate 
and merge into a decree, in favour of the 
transferor. An assignee who falls within 
the terms of Order 21, Rule 16, can only 
proceed under that provision to work out 
his rights in respect of the decree, and 
he cannot circumvent it by resorting to 
any general provision under the Code. 

The word ‘decree-holder’ in Order 21, 
Rule 16. means the actual decree-holder 
on the date of the assignment and not 
a person, who may, after the so- calk'd 
assignment, get a decree in his favour/’ 

75. It Is noteworthy that In K. N. 
Sampath Mudaliar’s case. (1964) 2 Mad 
U 563, the learned Judge had made these 
observations relying on the Supreme 
Court decision in Jugahdshore Sarafs 
case. AIR 1955 SC 376.. 

76. Seventhly, in the case of a pre- 
emption decree, the right to execute the 
same, after the death of the pre-emptor 
decree-holder, will vest in his personal 
legal representatives by operation of law, 
because the continuity of the decree- 
holder will be presumed in his case. The 
same cannot be said where the rights in 
the decree are assigned by the decree- 
holder in favour of third parties, because 
the decree-holder has no right to transfer 
a pre-emption decree. The second ven- 
dees cannot thus execute the decrees in 
the Instant case. They can. however, ob- 
tain possession of the land by filing a 
separate suit on the basis of the registered 
sale-deed in their favour. 

77. In view of the foregoing, I hold 
that the second vendees cannot execute 
the decrees even under the provisions of 
Section 146, Code of Civil Procedures 

78. In my opinion, tfite proper remedy 
for them Is to file a separate suit on the 


basis of the sale-deed In their favour. 
Prima facie. It does appeal to be some- 
what hard that they are driven to do so. 
but the law must have its course and if 
there Is no provision in the Code on the 
basis of which they can derive a right to 
execute the decrees, they have to be left 
to adopt that procedure which Is avail- 
able to them under the law, Le., institute 
a suit on the basis of their title. There, 
the question left open by the Letters Pa- 
tent Bench would also be determined. 

79. Let us now examine a few autho- 
rities to which reference was made dur- 
ing the course of arguments. The prin- 
cipal subject of discussion was the Bench 
decision of the Allahabad High Court to 
which Mahmood J. was a party In Ram 
Sahai’s case. (1885) ILR 7 All 107. There, 
the pre-emptors* right of pre-emption had 
already been established by a decree 
which had become final before the pre- 
emptors executed the sale-deed. That 
sale-deed did not transfer the decree but 
the property, to the proprietary possession 
of which the pre-emptors decree-holders 
were entitled, subject only to the pay- 
ment of the purchase money within time. 
On the same day, when the sale-deed 
was executed, the pre-emptors decree- 
holders filed an application for the execu- 
tion of the decree and after reciting that 
they had sold the property included In 
the decree to Ambika Prasad, prayed that 
the latter might be allowed to deposit the 
purchase money and they (the decree- 
holders) might be placed In possession. In 
order that they might make over posses- 
sion of the property to the new vendee. 
The Court below accepted the deposit and 
allowed execution of the decree In the 
manner prayed. When the matter went 
in appeal to the Allahabad High Court, 
at the instance of the vendee, the appeal 
was dismissed by the learned Judges. 

rn ‘fne course ol the "Bench decision, 
Mahmood J. approved of the two earlier 
decisions given by that Court In Rajjo V. 
La lm an. (1883) ILR 5 AH 180 and Sarju 
Prasad v. Jamna Prasad, which was not 
reported. In the earlier case, the Court 
had laid down the principle that when 
a pre-emptor, in anticipation of the suc- 
cess of his pre-emptive claim transferred 
the pre-emptible property In any man- 
ner inconsistent with the object of the suit 
|°f P re ~emption, such transfer operated as 
forfeiture of the pre-emptive right, and 
toe suit for pre-emption must, therefore, 
lu the latter case. It was 
field that a decree for pre-emption, being 
purely personal In its character, could 
not be transferred so as to entitle the 
purchaser to execute the decree and thus 
obtain possession of the pre-emptible 
pro perty. In the former authority, the 
transfer had been made by the plaintiff- 
bis suit was decreed 
and the question was whether the plain- 
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tiff pre-emptor, who had himself infring- 
ed the right of pre-emption in connection 
with the property in suit, should he al- 
lowed to obtain a decree for pre-emp- 
tion. 

In the latter ruling, the person who 
was seeking to execute the decree was 
not the pre-emptor decree-holder, but the 
person to whom the decree had been 
transferred and the effect of that autho- 
rity was to uphold the principle, that no 
decree of Court passed in a suit for pre- 
emption could be so transferred as to 
invest the transferee with the right of 
obtaining possession 'of the pre-emptional 
property by executing that decree. During 
the course of this judgment, Mahmood J. 
observed — 

"That decree-holder, and not Ambika 
Prasad, is the .person who, in the proceed- 
ings from which this appeal has arisen, is 
seeking to obtain possession of the pro- 
perty, and it is of no consequence that 
the purchase-money was deposited by 
the latter on behalf of the former. For 
it is clear that the pre-emptor-decree- 
holder, and not Ambika Prasad, is the 
person to whom possession must be deli- 
vered in execution of the decree, and 
that if Ambika Prasad has any valid 
rights under the sale-deed, he can enforce 
them only by a separate suit. 

This last circumstance distinguishes the 
present case in principle from the ruling 
in the case of Sarju Prasad v. Jamna Pra- 
sad. If in the present case Ambika Prasad 
were the transferee of the pre-emptive 
decree, seeking by virtue of that decree 
to obtain possession of the pre-emptional 
property, we should have disallowed his 
application for execution. But such is not 
the case, and the authority referred to 
does not, therefore, govern this case. The 
distinction which we have thus drawn is 
not merely technical but is based on fun- 
damental principles of the law of pre- 
emption. The sole object of the right of 
pre-emption is the exclusion of such stran- 
gers as are objectionable to the pre-emp- 
tive co-sharers of the vendor x x x 
(part of this portion has already 

been quoted above) and if a decree 
for pre-emption could be validly 

transferred, the effect would be to 
place the transferee in possession with- 
out the trial of the question whether 
such transferee had the pre-emptive right 
in preference to the vendee against whom 
the decree was obtained. Nor could the 
sale of a pre-emptive decree be regarded 
as giving rise to a fresh cause of action 
for a separate suit to enforce pre-emption, 
and it follows that, not only the rights of 
the vendee-iudgment-debtor, but also 
those of other co-sharers, might be injur- 
ed by allowing the transferee of a pre- 
emptive decree to take out execution. 
On the other hand, in a case like the pre- 
sent, where the pre-emptional property 
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and not the decree has been transferred, 
tiie effect of executing the decree can only 
be to place the pre-emptor decree-holder 
in possession of the pre-emptional pro- 
perty,. and the sale-deed executed by him, 
if valid, would give rise to a separate 
cause of action for a pre-emptive suit to 
be instituted by any person or persons 
who may consider the sale as having 
infringed their pre-emptive right. In the 
present case, whether the sale-deed of 
the. 29th November, 1883, be valid or In- 
valid, it must necessarily remain in abey- 
ance till the pre-emptor-decree-holder ob- 
tains possession of the pre-emptional pro- 
perty under the decree; and, under this 
view, the present case is analogous to one 
in which the pre-emptor decree-holder, 
immediately after obtaining possession 
under the decree, sells the property. 

For these reasons, and without pre- 
judice to any rights that may arise out 
of the sale-deed of the 29th November, 
1883, we hold that the Court below was 
right in allowing the execution of the 
decree at the instance of the plaintiff- 
pre-emptor, and we dismiss this appeal 
with costs,” 

80. Learned counsel for the second 
vendees tried to distinguish Ram Sahai’s 
•case, (1885) ILR 7 All 107, by submitting 
that in that case, the sale was made by 
the pre-emptors-decree-holders before 
they had deposited the purchase money 
in Court for being paid to the vendee. 
The argument raised was that it was only 
after the purchase money had been depo- 
sited in Court that the right of the pre- 
emptor to the property accrued and he 
could, thereafter, sell the property to 
anybody he liked. The new sale would 
then be subject to the right of pre-emp- 
tion. 

81. In my opinion, the distinction 
pointed out by the learned counsel would 
have made no difference so far as the 
decision by Mahmood J. was concerned. 
The learned Judge did not decide the case 
on that basis at all. The line of his 
reasoning has already been quoted by me 
above in extenso. It is true that at the 
time when that decision was given, the 
Code of Civil Procedure of 1882 was in 
force and Section 214 of that Code was in 
these terms: — 

"214. Suit to enforce right of pre- 
emption; When the suit is to enforce a 
right of pre-emption in respect of a parti- 
cular sale of property, and the Court 
finds for the plaintiff, if the amount^ of 
purchase money has not been paid into 
Court, the decree shall specify a date on 
or before which it shall be so paid, and 
shall declare that on payment of such 
purchase money, together with the costs 
(if any) decreed against him, the plaintiff 
shall obtain possession of the property, 
but that if such money and costs are not 
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eo paid, the suit s h al l stand dismissed 
with costs." 

82. This provision was replaced by 
Order 20. Rule 14. in the Code of Civil 
Procedure of 1908 and the words "whose 
title thereto shall be deemed to have 
accrued from the date of such payment 
were added. In my opinion, the addi- 
tion of these words would not make any 
difference. Even under the old Sec 214, 
when the Dre-emDtor paid the purchase 
money, as directed by the decree passed 
in his favour, he became entitled to ob- 
tain possession of the property from the 
vendee, meaning thereby that he got 
title to the property on the payment of 
the purchase money. It was only then 
and on the basis of his title that he was 
able to claim possession of the property 
from the vendee. If the pre-emplor 
failed to pay the purchase money, his 
suit was to stand dismissed. It could 
not be argued that previous to the intro- 
duction of the provisions of Order 2Ct 
Rule 14 by the Code of Civil Procedure 
of 1908, the pre-emptor*s title to the pro- 
perty never accrued, because our atten- 
tion was not invited to any other provi- 
sion of the old Code of 1882 under which 
the pre-emptor’s title to the property 
accrued. I am of the opinion that aftei 
the compliance with the provisions of 
Section 214 of the old Code, the pre- 
cmptor got a firm title to the property 
for which he had brought a suit for pre- 
emption. The distinction pointed out by 
the learned counsel for the second ven- 
dees. therefore. In my view, is of no con- 
sequence. 

83. According to the decision In Ram 
Sahai’s case. (1885) ILR 7 All 107. a ven- 
dee from the pre-emptor-decree-bolder 
can obtain possession of the land by filing 
a separate suit on the basis of the trans- 
fer in his favour and not by executing 
the decree under which the decree-hnJdftr 
obtained the right to the land. It further 
follows from that derision that if Neki 
had remained alive after selling the land 
to the second vendees, he alone, and not 
the second vendees, would have been 
entitled to execute the decrees for obtain- 
ing possession from the first vendees. 
After his death, this right to execute the 
decrees for obtaining possession had de- 
volved on Neki's personal legal repre- 
sentatives. namely. Dhara Singh and hli 
two sons, and not on the second vendees. 
So the second vendees had no right to 
execute the decrees in order to obtain 
possession of the land from the first ven- 
dees under the pre-emption decrees. 

84. In 94 Pun Re 1902. the facts were 
that the plaintiff claimed pre-emption of 
certain property on the ground that the 
defendant who had obtained a decree for 
pre-emption of the same property had 
transferred his decree to his grandson 
who having paid the decretal price into 


Court had obtained possession of the land. 
Under these circumstances, a Division 
Bench of the Punjab Chief Court con- 
sisting of Johnstone and Rat tig an JJ, 
held as unden — 

"That S3 under the provisions of Sec- 
tion 214 of the Civil Procedure Code a 
pre-emptor’s rights to or In the property 
do not accrue until he complies with the 
terms of the decree, the sale by the for- 
mer pre-emptor to his grandson was 
merely a transfer of the right to obtain 
the property by compliance with the 
conditions of the decree and not the pro- 
perty itself, and was. therefore, not a sale 
of immovable property subject to the 
right of pre-emption within the meaning 
of Section 9 of the Punjab Laws Act" 

85. In 78 Pun Be 1896. Stogdon and 
Chatterji JJ- approved of the unreported 
Bench decision of the Allahabad High 
Court in Sarju Prasad v. Jamna Prasad, 
quoted In Ram Sahai’s case. (1885) ILR 
7 All 107. The said judgment, ac- 
cording to Mahmood J., held that 
a decree for pre-emption. being 
purely personal in character. could 
not be transferred, so as to entitle 
the purchaser to execute the same. Tne 
person, who was seeking to execute the 
decree In that case, was not the pre-emp- 
tor decree-holder, but the person to whom 
the decree had been transferred. The 
effect of that ruling, according to Mab- 
mood J.. was to uphold the principle 
that no decree of a Court passed in a suit 
for pre-emption could be so transferred 
as to invest the transferee with the right 
of obtaining possession of the pre-emp- 
tional propertv by executing the decree. 

86. In AIR 1953 Punj 163, Kapur J. 
observed: — 


"A transferee from a Dre-emptor who 
has obtained a pre-emption decree and 
Apposite d She decretal price. Is net a 
representative of that pre-emptor within 
the meaning of the word representative 
as used in Section 47 (IJ CLP.C. because 
pre-emption decree is a Personal decree." 


87. I wish to make ft clear that I have 
purposely avoided discussing cases, not 
dealing with pre-emption law, because 
I do not consider them to be quite rele- 
vant for determining the point in contro- 
versy. I place pre-emption suits in a 
class by itself. The reason is simple. In 
such a suit, the plain tiff-pre-emptor. be- 
fore getting possession of the properly, 
has first to establish his title to it anil 
that he does only after obtaining a decree 
for pre-emption and then complying with 
its terms. After he secures a decree in 
nis favour, he has to deposit the purchase 
money within a fixed time. On his doing 
so. he gets two rights— (a) title to the 
property and (b) right to get its posses- 
sion from the vendee. Even after obtain- 
ing a decree, he may change his n->lnH and 
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refuse to deposit the purchase money 
within the prescribed period. In that 
case, his suit will be dismissed and he 
Will not get any rights in the properly. 
Such a situation does not ailse in cases 
of other kinds. There when the plain- 
tiff brings a suit for possession of certain 
property on the basis of his title, that 
title to the property, unlike that of a pre- 
emptor, is already with him. The pre- 
emptor’s title to the property, as I have 
already said, accrues under Order 20, 
Rule 14. Code of Civil Procedure, on the 
date when he deposits the purchase 
money in accordance with the pre-emp- 
tion decree. Similarly, during- the pen- 
dency of a pre-emption suit a pre-emptor 
cannot transfer the pre-emptional pro- 
perty in any manner inconsistent with the 
object of the suit for pre-emption. If 
he does that he loses his pre-emptive 
right Even after the pre-emption suit is 
decreed, the decree being personal in 
character cannot be transferred so as to 
entitle the purchaser to obtain possession 
of the property by executing it. Then 
again, after the title to the property has 
accrued to the pre-emptor on his comply- 
ing with the terms of the decree, when he 
sells the property to another person, the 
transferee’s rights will be determined on 
the basis of the sale-deed in his favour. 
If the vendee has been given only the 
title to the property and not the right to 
take its possession by executing the pre- 
emption decree, then he cannot obtain 
possession by that method. Everything 
will depend on what actually has been 
validly transferred by the pre-emptor 
decree-holder in his favour. All these 
are the special characteristics of a pre- 
emption suit and a pre-emption decree 
and they are not to be found in cases of 
other kind. It is because of these reasons 
that I am of the view that other cases 
are of no assistance in solving the present 
dispute. 

88. Before parting with the case, I 
may notice one argument raised by the 
learned counsel for the first vendees. He 
submitted that it was not possible to fix 
the starting point of limitation regarding 
the suit for pre-emption, if one was to be 
filed Qua the registered sale-deed dated 
5th December, 1962, executed by the pre- 
emptor decree-holder in favour of the 
second vendees, wherein he had stated 
that possession had been delivered to 
the vendees on receipt of the purchase 
price from them. Admittedly. Article 10 
of the old Limitation Act of 1908 would 
applv to the instant case and the property 
sold was capable of physical possession, 
even though as a matter of fact it was in 
possession of the first vendees when the 
deed dated 5th December, 1962, was 
written. The question for decision would 
be as to when the second vendees took 
physical possession of the same under 
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the sale, because, according to Article 10, 
the limitation of one year for filing the 
suit for pre-emption would start from 
tiiat date. According to the averments 
in the sale-deed, possession was given by 
the pre-emptor decree-holder on 5th 
December, 1962, to the second vendees on 
receipt of the purchase price from them. 

Factually that statement was incorrect, 
because in reality the possession was ■with 
me first vendees. It was stated at the 
bar by the learned counsel for the second 
vendees that they had recently taken 
possession of the land from the first ven- 
dees during the course of the execution 
proceedings relating to the three pre- 
emption decrees. How could that pos- 
session, which was taken by the second 
vendees not from their vendor (pre-emp- 
tor decree-holder) but from the first ven- 
dees and not under the sale-deed dated 
5th December, 1962, but by executing 
the pre-emption decrees, be said to com- 
ply with the requirements of the termi- 
nus a quo as fixed under Article 10? 

89. The argument raised by the learn- 
ed counsel for the appellants, in my 
opinion, does require serious considera- 
tion. But it is needless for me to decide 
whether it should succeed or not, because 
as I look at the matter this point is not 
necessary to be determined for resolving 
the controversy arising in the present 
appeals. 

90. In view of what I have said above, 
I am of the opinion that in the facts and 
circumstances of this case, the second 
vendees cannot get possession of the land 
in dispute by executing the pre-emption 
decrees. 

91. The result is that the appeals are 
accepted and the judgments of the Courts 
below are set aside. In the peculiar cir- 
cumstances of this case, however, the 
parties are left to bear their own costs 
throughout. 

92. H. R. SODHI, J.: — I have had the 
privilege and benefit of going through 
the judgments of my learned brethren 
D. K. Mahajan and P. C. Pandit, JJ. The 
facts have been stated very elaborately 
by both of them and it is pointless to 
recapitulate the same. It is equally un- 
necessary for me to refer to the various 
rulings cited at the bar. 

93. The sole question arising for deter- 
mination as formulated by D. K. Maha- 
jan, J. is: — 

"Whether the purchaser of land from 
a pre-emptor, of which the pre-emptor 
has become the owner in pursuance of a 
pre-emption decree after complying with 
the provisions of Order XX, Rule 14, 
Civil Procedure Code, could execute the 
decree in order to obtain possession of the 
land purchased by him?” 

Suffice it to state that when a decree in 
any suit has been passed, it is normally 
only the decree-holder who can execute 



23S r. & H. [Prs. 93-94] Hazari V. Zila Singh (FBJ (Sodhl J.l 1A.LB. 

can substitute the transferee In his place 
and confer on him. those personal qualifi- 
cations ■which are basis of the right to 


the decree. The expression decree- 
holder” has been defined In Section 2{3) 
of the Code of Civil procedure and means 
"any person in whose favour a decree has 
been passed or an order capable of exe- 
cution has been made. "A decree can 
also be transferred and the transferee 
can as well execute It when the transfer 
is by assignment in writing or by ope- 
ration of law. As for instance. In the 
case of a deceased decree-holder, his legal 
representatives to whom the decree stands 
transferred by operation of law. can also 
execute the decree. There are several 
other modes of transfer by operation of 
law but no reference to them is necessary 
for the purposes of the present case. 
Order XXI, Rule 16 of the Code of Civil 
Procedure, is relevant in this regard and 
may be quoted in extenso:— 

”16. Where a decree or. If a decree 
has been passed jointly In favour of two 
or more persons, the interest of any 
decree-holder in the decree Is transferred 
by assignment in writing or by operation 
of law, the transferee may apply for exe- 
cution of the decree to the Court which 
passed it; and the decree may be execut- 
ed in the same manner and subject to the 
same Conditions as II the application were 
made by such decree-holder: 

Provided that, where the decree, or 
such interest as aforesaid, ha3 been trans- 
ferred by assignment, notice of such ap- 
plication shall be given to the transferor 
and the judgment-debtor, and the decree 
shall not be executed until the Court has 
heard their objections (if any) to Its exe- 
cution: 

Provided also that, where a decree for 
the payment of money against two or 
more persons has been transferred to one 
of them, it shall not be executed against 
the others." 

94. in the case before us, we have 
looked Into the terms of the sale-deed 
executed in favour of the second trans- 
feree, and it does not purport to effect 
a sale of the decree but transfers the land 
only. It is not possible to agree with 
the learned counsel for the appellants 
and to hold that the sale, though purport- 
ing to be of the land, is also of the decree. 
If once it is held that the sale is of the 
decree, the provisions of Order XXI. 
Rule 16 are attracted which necessitates 
certain procedure to be followed, and it 
is conceded before us that it was not so 
done. 1 however agree with his conten- 
tion that a pre-emption decree, which, 
beyond any manner of doubt, is a per- 
sonal decree, cannot be transferred so 
as to enable the transferee to execute 
the same. A right to pre-empt whether 
based on Mohammadan law, custom or a 
statute, depends on a pre-emptor pos- 
sessing certain personal qualifications. It 
is inconceivable that iust by transferring 
the decree, the pre-emptor decree-holder 


pre-empt. In Punjab, the Punjab Pre- 
emption Act, 1913 (hereinafter called the 
Act), as amended up-to-date, is in force 
and Sections 15 and 16 thereof give the 
classes of persons in whom right to pre- 
empt vests in respect of sales of agricul- 
tural land and village immovable pro- 
perty or of urban immovable. These 
provisions of law are reproduced below 
for facility of reference:— 

"15. (1) The right of pre-emption In 
respect of agricultural land and village 
immovable property shall vest — 

(a) where the sale is by a sole owner,— 
First, in the son or daughter or eop’b 

son or daughter's son of the vendor; 

Secondly, in the brother or brother’s 
son of the vendor; 

Thirdly, In the father’s brother or 
lather's brother's son of the vendor; 

Fourthly, in the tenant who holds 
tinder tenancy of the vendor the land or 
property sold or a part thereof; 

(b) where the sale ia of a chare out of 
Joint land or property and Is not made 
by all the co-sharers .Jointly,— • 

First, In the eons or daughters or 
eons’ sons or daughters’ 6ons of the ven- 
dor or vendors; 

Secondly, in the brothers or brother’s 
sons of the vendor or vendors: 

Thirdly, in the father’s brothers or 
father’s brother’s eons of the vendor or 
vendors; 

Fourthly, In the other co-sharers; 
Fifthly, in the tenants who hold Under 
tenancy of the vendor or vendors tha 
land or property Sold or a part thereof; 

(c) where the Sale is of land or pro- 
perty owned Jointly and Is made by all 
the co-sharers Jointly, — 

First, in the eons or daughters or 
sons’ sons or daughters’ sons of the ven- 
dors; 

Secondly, In the brothers or brother^ 
sons of the vendors; 

Thirdly, in the father’s brother’s or 
father s brother’s son3 of the vendors; 

Fourthly, in the tenants who hold 
under tenancy of the vendors or any ona 
of them the land or property sold or a 
part thereof. 

(2) Notwithstanding anything contained 
In sub-section (1)— 

(a) where the sale is by a female of 
land or property to which she has suc- 
ceeded through her father or brother or 
trie | sale in respect of such land or pro- 
Pertv is by the son or daughter of such 
female after inheritance, the right of pre- 
emption shall vest, 

(1), if the sale is by such female in her 
br other or brother’s son; 

Ui) if the sale is by the son or daughter 
of such female, in the mother’s brother* 
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or the mother’s brother’s sons of the ven- 
dor or vendors; 

(b) where the sale is by a female of 
land oir property to which she has suc- 
ceeded through her husband, or through 
her son in case the son has inherited the 
land or property sold from his father, 
the right of pre-emption shall vest, — 

First in the son or daughter of such 
husband of the female; 

Secondly, in the husband’s brother or 
husband’s brother’s son of such female. 

16, The right of pre-emption in res- 
pect of urban immovable property shall 
vest in the tenant who holds under ten- 
ancy of the vendor the property sold or 
a part thereof.” 

9a. To hold that a transferee of a pre- 
emption decree gets a right to execute a 
decree and obtain possession of the pro- 
perty, no matter he is an utter stranger 
and not possessed of the qualifications as 
required by the aforesaid two sections, will 
be contrary to the scheme and object of 
the law of pre-emption. The language 
of Order XXI, Rule 16 does not, of course, 
lay down any fetters on the right to 
transfer a decree and if the language of 
this provision alone were to be kept in 
view, there should be no bar to the trans- 
fer of a decree for the restitution of con- 
jugal rights. To my mind, it makes no 
difference whether the pre-emptor in a 
pre-emption suit deposits the purchase 
money as enjoined in the decree passed 
under Order XX, Rule 14, Code of Civil 
Procedure, and acquires title to the land 
before he transfers the decree. A right 
to the title of the land and a right to 
transfer a pre-emption decree so as to 
entitle the transferee to execute it are 
two distinct matters and one cannot he 
confused with the other. The question 
before us is a very short one, namely 
whether the transferee should he permit- 
ted to execute the pre-emption decree an 
the basis of the transfer made in his 
favour. 

I am in most respectful agreement with 
the view of law taken in ILR 2 Lah 282 = 
(AIR 1922 Lah 300), and the observations 
made by Mahmood J. in (1885) ILR 7 All 
107, on which reliance has been placed 
by my brother P. C. Pandit, J, There 
was no such question about the transfer 
of a decree before their Lordships of the 
Supreme Court in (1968) 70 Pun LR 323 
c= (AIR 1968 SC 1205), wherein it has 
been held that when involuntary trans- 
fer takes place by inheritance, the suc- 
cessor to the land takes the whole bundle 
of the rights which go with the land in- 
cluding the right of pre-emption. What 
is intended to be laid down is only this 
much that when a plaintiff pre-emptor in 
a pre-emption suit, who has deposited 
the necessary purchase money in terms 
of Order XX, Rule 14, and acquired a 


title to the land, has heirs and legal re- 
presentatives on whom the property 
devolves by inheritance, the latter are 
entitled to continue the appeal in which 
the decree had been passed, if the pre- 
emptor dies during the pendency of that 
appeal. In my opinion, because of this 
decision of their Lordships of the Supreme 
Court, it cannot be held that a pre-emp- 
tion decree has ceased to be a personal 
decree in all respects and becomes trans- 
ferable as any other decree so as to 
clothe the transferee with a right to exe- 
cute the same. 

96. If a pre-emption decree is held 
not to be transferable and the transferee 
cannot execute the same under O. XXI, 
Rule 16, a question then arises whether 
the_ same result can be achieved by the 
plaintiff decree-holder who could have 
transferred the decree, but chooses only 
to transfer the land. I cannot visualise 
that Section 146 of the Code of Civil Pro- 
cedure permits any such course. The 
Supreme Court has held in AIR 1955 SC 
376, that Section 146 must be given a 
wider meaning and that a person who Is 
transferee of the debt for the recovery of 
which a suit has been instituted, becomes 
the real owner of the decree when it is 
passed, and is in law deemed to be the 
person claiming under the decree-holder, 
so as to have a right to execute the decree 
in which he alone has the real interest, 
It is an extension of the equitable doc- 
trine that a man who contracts to trans- 
fer any interest or property which has 
not yet come into existence must in equity 
be treated to he intending to transfer 
that interest or property when it really 
comes. Such an equitable doctrine as 
enunciated bv their Lordships cannot 
apply to transfer of every subject-matter 
of a suit," irrespective of the nature of the 
right involved therein, thereby giving a 
right to the transferee to execute a decree 
that may eventually he passed or has 
already been passed. Each case will 
depend upon its own facts and circum- 
stances. 

For instance, can it ever be said with 
any reasonableness that in a suit for 
maintenance by a wife, the right to fur- 
ther maintenance can be transferred or 
in a suit for conjugal rights the parties 
can transfer their respective rights. There 
are certain rights which are inherently, 
not transferable because of their nature 
and the case before their Lordships of the 
Supreme Court was only that of a right 
to recover a debt Section 146, Code of 
Civil Procedure, itself lays, down limita- 
tions on a transferee in the matter of exe- 
cuting a decree. The transfer must be 
such which does not come in conflict 
with any other provision in the Code of 
Civil Procedure and is not prohibited by 
any law for the time being in force. In 
other words, the general enabling provl- 
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don as contained in Section 146. must 
give wav to special provisions relating to 
the same subject-matter or to any other 
provision which prohibits the transfer. 
Section 146 cannot also come into opera- 
tion when a decree has been passed and 
could be transferred, but has not, in fact, 
been transferred. After the passing of 
the decree, the only relevant provision 
directly relating to the question of trans- 
fer is the special one as given in O. XXI. 
Rule 16 and a transfer must be under 
that provision of law only if a decree is 
sought to be executed by one other than 
the decree-holder. Section 146 cannot 
be pressed into service at such a stage. 1 
am in full agreement with the reasoning 
in the Single Bench judgment of Madras 
High Court reported in (19641 2 Mad LJ 
563, Since I am of the view that a 
transferee of a pre-emption decree can- 
not execute the decree, the transfer of 
the subject-matter of the pre-emption suit 
cannot be held to give a better right to 
the transferee so as to enable him to exe- 
cute the decree. 

97. The contention of the learned 
counsel for the respondents second ven- 
dees is that the sale of the land in suen 
circumstances can be pre-empted by any 
person having a legal right to do so under 
the Act and that there is no circumven- 
tion of anv law of pre-emption by allow- 
ing transferee of the land, during the 
pendency of the appeal, to execute the 
decree. I am again in agreement with 
my brother Pandit J. that this contention 
is wholly irrelevant for the purpose of 
answering the question referred to us. 
What we are concerned with is as to 
whether the transferee of land, in respect 
of which a pre-emption decree has been 
passed, can execute a decree as such 
under Section 146 or under Order XXI, 
Rule 16, Code of Civil Procedure, What- 
ever be the rights of any person, arising 
out of a sale, can be enforced in a Court 
of law by a separate suit, where defences 
available to the respective parties can be 
taken. In my opinion, it is doubtful if 
a remedy by way of suit for pre-emption 
in such a situation when after the passing 


of the decree for pre-emption appeals are 
still pending and rights are in a fluid 
state, is available to the person entitled 
to pre-empt the second sale. 

No doubt by depositing the purchase 
money the plaintiff pre-emptor acquires 
the title to the land which he can trans- 
fer but pre-emptor must have terminus 
a quo from which period of limitation for 
instituting a pre-emption suit can be 
reckoned. The provisions of law regard- 
ing limitation are contained in Sec. 30 
of the Act and Article 10 ot the Indian 
limitation Act, 1908, which Article now 
stands replaced by Article 97 of the 
Indian Limitation Act, 1963 (36 of 1963). 
As regards this provision, there Is no 
difference of language in the earlier and 
the latter Acts. Section 30 of the Act 
reads as under. — 

"30. In any case not provided for by 
Article 10 of the Second Schedule of the 
Indian Limitation Act, 1908. the period 
of limitation in a suit to enforce a right 
of pre-emption under the provisions of 
this Act shall, notwithstanding anything 
in Article 120 of the said schedule, be 
one year — 

(1) in the case ot a sale of agricultural 
land or ot village immovable property; 
from the date of the attestation (it any) 
of the sale by a Revenue Officer having 
Jurisdiction in the register of mutation 
maintained under the Punjab Land Re- 
venue Act, 1887, or 

from the date on which the vendee takes 
Under the sale physical possession of any 
part of such land or property; 
whichever date shall be the earlier; 

. (2) in the case of a foreclosure of the 
right to redeem village immovable pro- 
perty or urban immovable property; 
from the date on which the title of the 
mortgagee to the property becomes abso- 
lute; 

(3) In the case of a sale of urban 
Immovable property, from the date on 
Which the vendee takes under the sale 
physical possession of any part of the 
property.” 

J* 1 Article 97 of the Limitation Act. 
1963, is as under. — 


Dejcription of mlt, 

”97. To enforce a light 
of pre-emption whe- 
ther the nght is 
founded on law or 
general usage or on 
special contract. 


Period of 
LI mitalloa. 
One Year, 


Time from which period begins to run. 

When the purchaser takes under the tale gOUght to bo 
impeached, physical possession of the whole or part of 
p /° peTt ^ •9>d, or where the subject-matter of the 
tale does not admit of physical possession of the whole 
tejst 1 ed,” ptoperty » when the instrument of talo U 


A bare reading of these provisions will 
show that when the vendor is not in 
actual physical possession of the suit pro- 
perty, the time will commence to run 
from the date the purchaser takes physi- 
cal possession of the whole of the pro- 
perty sold under the sale sought to be 
impeached. The only auestion debated 
before us was as to whether the purchaser 


of the suit land can be said to have taken 
possession under the sale when he takes 
suen possession after executing the decree 
.^riue of Section 146. Civil Procedure 
Lode. Assuming that the transferee of 
jpe suit land can execute the decree, can 
it be said that when he takes the posses- 
rion he takes it under the sale. He takes 
possession by execution of the decree 
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either because he is transferee of the 
decree or is deemed to be such a trans- 
feree by operation of Section 146, Civil 
Procedure Code. It then is not a posses- 
sion under the sale within the meaning 
of Section 30 of the Act or Article 97 of 
the Indian Limitation Act, 1963. 

99. After giving my careful thought 
to the matter, I am in full agreement 
with the reasoning and conclusions of my 
learned brother Pandit J. and hold that 
it is not open to the second vendees to 
get possession of the land in dispute by 
executing the decrees. They can, of 
course, file a separate suit which is not 
barred under Section 47, Code of Civil 
Procedure. The appeals must, therefore, 
be allowed and the judgments of the 
Courts below set aside. I also agree 
with Pandit J. that, in the peculiar cir- 
cumstances of the case, the parties must 
be left to bear their own costs through- 
out 

100. ORDER OF THE COURT: In 
view of the majority decision. Execu- 
tion Second Appeals Nos. 1131, 1132 and 
1133 of 1968 are allowed and the decisions 
of the Courts below are set aside. The 
Execution Applications filed by the pur- 
chaser from the pre-emptor are dismissed. 
The parties are left to bear their own 
costs throughout 

Appeals allowed. 
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FULL BENCH 

SHAMSHER BAHADUR, R. S. NARIJLA 
AND BAL RAJ TULI. JJ. 

The Assessing Authority, Amritsar and 
another. Appellants v. Om Parkash Seth, 
Respondent 

Letters Patent Appeal No. 188 of 1964, 
D I- 22-5-1969. decided by Full Bench on 
order of reference made by S. B. Capoor 
and R. S. Narula, JJ., D /- 26-9-1968. 

Sales Tax — Punjab General Sales Tax 
Act (46 of 1948), Ss. 11, 11-A and 21 (1) 
— Best judgment assessment — Rcvi- 
sional authority exercising powers under 
S. 21 (1) suo motu setting aside assessment 
and remanding case for fresh assessment 
according to law — Fresh proceeding for 
assessment — Limitation prescribed by 
S. 11-A or by S. 11 (4), (5) and (6) ap- 
plies. 

The proceedings taken for fresh assess- 
ment by the assessing authority in pur- 
suance of the order of remand made by 
the Commissioner in exercise of revisions! 
powers is governed by the period of limi- 
tation provided in Section 11-A of the 
Act. Even though the original assessment 
order was passed on best judgment and 


even if the nature of the proceedings 
after remand remained the same, the same 
period of limitation is provided in sub- 
sections (4), (5) and (6) of Sec. 11 which 
govern the orders of assessment based on 
best judgment. AIR 1965 SC 1213, ReL 
on; AIR 1964 SC 766, Ref. 


(Paras 2, 7) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1213 (V 52) = 

(1965) 16 STC 494, Jaipuria 
Brothers Ltd. v. State of Uttar 
Pradesh 2, 7 

(1964) AIR 1964 SC 766 (V 51) = 

(1963) 14 STC 976. Ghanshyamdas 
v. Regional Asst. Commr. of Sales 
Tax, Nagpur 6 

(1938) AIR 1938 PC 175 (V 25) = 

65 Ind App 236 = 6 ITR 414, 

Commr. of Income-tax. Bombay 
Presidency and Aden v. Khemchand 
Ramdas (a Firm) 4 

B. S. Dhillon, Advocate General (Pun- 
jab) with B. S. Shant and Rattan Singh, 
for Appellants; Bhagirath Das with B. K. 
Jhigan and S. K. Hiraji, for Respondent. 

BAL RAJ TULI, J. : — This appeal 
under Cl. 10 of the Letters Patent has 
been placed before us for decision in pur- 
suance of the order of S. 33. Capoor and 
R. S. Narula, JJ. of September 26, 1968. 
When this appeal came up for hearing, 
before the learned Judges, it was con- 
sidered that the legal question arising in 
this appeal was the same as was referred 
by Sarkaria, J. on April 1. 1968. in C. W. 
1232 of 1965. That is how this appeal 
has come before us for decision. 


2. In fact, the point of law that arises 
for decision in this appeal is not the same 
as arose in C. W. 1232 of 1965 as observed 
by the learned Single Judge in his judg- 
ment as under: — 


'.'I am not determining question whether 
there is any period of limitation prescribed 
for the Commissioner within which he can 
exercise his powers under S. 21.” 

The question of law that was referred in 
C. W. 1232 of 1965 to a Full Bench was 
"Whether the jurisdiction of the Commis- 
sioner under Section 21 (1) of the Punjab 
General Sales Tax Act, 1948, is subject 
to the period of limitation prescribed in 
Section 11-A of the Act”. The question 
of law that arises in this appeal is whe- 
ther the proceedings for fresh assess- 
ment taken by the assessing authority in 
pursuance of the directions made by the 
Commissioner while disposing of a revi- 
sion petition under Section 21 (1) of the 
Act setting aside the order of assessment 
and ordering the assessing authority to 
make a fresh assessment in accordance 
with law are governed by the period of 
limitation prescribed in sub-ss. (4). (5) and 
(6) of S. 11 or S. 11-A of the Punjab 
General Sales Tax Act, 1948, hereinafter 
called the Act. The learned Judge has 
taken the view that the proceedings taken 
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for fresh assessment by the assessing 
authority In pursuance of the order of 
re»3nd made by the Commissioner In 
exercise of revisions! powers is governed 
by .the period of limitation provided in 
subjections (4). (5) and (6) of S. 11 or Sec- 
tion 11-A of the Act This view of the 
learned Judge is well founded and finds 
support from a judgment of their Lord- 
ships of the Supreme Court In Jaipuria 
Brothers Ltd. v. State of Uttar Pradesh, 
(1965) 16 STC 494 <= (AIK 1965 SC 1213). 
Their Lordships were dealing with the 
provisions of U. P. Sales Tax Act, 1948. 
Sub-section (3) of S. 10 of that Act pro- 
vides:— 

"The Revising Authority may In his 
discretion at any time suo motu or on the 
application of the Commissioner of Sales 
Tax or the person aggrieved, call for and 
examine the record of any order made by 
any Appellate or Assessing Authority 
under this Act, for the purpose of satisfy- 
ing himself as to the legality or propriety 
of such order and may pass such order as 
he thinks fit: 

Provided that no such application shall 
be entertained in any case where an ap- 
peal lay against the order, but was not 
preferred.” 

Thi3 provision of law is analogous to Sec- 
tion 21 (1) of the Act which confers revi- 
sional powers on the Commissioner. 

3. Section 21 of the U. P. Act provided 
as under: — 

"Where the whole or any part of the 
turnover of a dealer has, for any reason, 
escaped assessment to tax in any year, 
the Assessing Authority may. at any time 
within three years from the expiry of 
such year, and after Issuing notice to the 
dealer and making such enquiry as may 
be necessary, assess the tax payable on 
such turnover." 


4. This section corresponds to Sec- 
tion 11-A of the Act In that case a Divi- 
sion Bench of Allahabad High Court had 
taken the view that Section 21 which im- 
posed upon the assessing authority duty 
to exercise his power to assess turnover 
which escaped assessment within three 
years from the end of the year of assess- 
ment applied only to the order which the 
assessing authority made suo matin 
■where, he was directed to proceed by an 
order of the appellate or revision al autho- 
rity under Sections 9 and 10 of the Act 
to reassess, the period of limitation had 
no application. While holding the view 
the Division Bench of the Allahabad 
High Court to be erroneous, their Lord- 
ships of the Supreme Court observed as 
under; — • 


"In our view the High Court was in 
error in so limiting the operation of Sec- 
tion 21. That section imposes a restric- 
tion upon the power of the Sales Tax 
Officer; that officer is competent within 


three years next succeeding the date to 
which the tax relates to assess tax pay- 
able on the turnover which has escaped 
assessment. But the section does not 
provide expressly, nor is there any im- 
plication, that the period within which 
reassessment may be made applies only 
to those cases where the Sales Tax Of- 
ficer acts on his own initiative and not 
pursuant to the directions of the appel- 
late or the revisional authority”. 

Their Lordships relied on a judgment of 
the Privy Council in Commr. of Income- 
tax, Bombay Presidency and Aden v, 
Khemchand Ramdas (a Finn). 65 Ind App 
236 « 6 ITR 414 = (AIR 1938 PC 175) 
in support of their view. 


5. In the instant case Om Parkash 
Set h, sole-proprietor of the firm Kohinoor 
Woollen Silk Mills, Amritsar is a regis- 
tered dealer under the Act He was re- 
quired to furnish quarterly returns for 
the year 1958-59. He filed a return only 
with respect to the first quarter of the 
year and best Judgment assessment was 
made by order dated February 16, I960, 
by the assessing authority at an estimat- 
ed gross turnover of one lac rupees. A 
sum of Rs. 1,000 was assessed as pur- 
chase tax for an estimated amount of 
purchases of Rs. 50,000 within the State. 
The amount of Rs. 1000 was paid by the 
assessee in two instalments of Rs. 500 
each on July 7, 1960, and August 30, 
I960. On December 16. I960, another 
order creating the liability of Rs. 1000 
was made by the assessing authority with 
regard to the same year. On December 15, 
1962, a notice \vas_ sent by the Excise and 
Taxation Commissioner, Punjab, "exercis- 
ing the powers under Section 21 (1) of 
the Act” to the petitioner intimating that 
he had decided suo motu to examine the 
legality and propriety of the assess- 
ment orders dated February 16, I960, 
and December 16, 1960, and that the case 
would be heard and determined by the 
Additional Excise and Taxation Com- 
missioner, Punjab, in due course. The 
case was heard by the Assistant Addi- 
tional Excise and Taxation Co mmis sioner, 
Punjab, Patiala, on March 15. 1963, 
m the presence of the Taxation Inspec- 
tor on ^behalf of the State and Shri 
Kidar Lath who appeared for the res- 
5?°, The revising authority held 
that the order passed by the Assessing 
Authority in this case is improper and 
u £e ,j a ^ e * The Assessing Authority 
should have scrutinised necessary decla- 
ration forms before giving deductions 
under Rule 26 on account of sale to 
registered _ dealers. Since the case was 
hemg decided on best judgment basis, 
“eductions on account of sale to register- 
ed dealers should not have been allow* 
®9r . Moreover, suo motu powers are not 
ca orned by any time limit The case it 
therefore, sent down to the Assessing 
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the hearing had begun the official referee 
allowed the plaintiff to amend and add to 
his claim the amount of the second instal- 
ment, which fell due on January 15, 1931, 
■observing that there was no need to bring 
a new action for this amount. The. defen- 
dant appealed from the decision of the 
official referee inter alia on the ground that 
he had no jurisdiction to allow an amend- 
ment of the statement of claim adding a 
claim which had arisen after the date when 
the action was begun. Dealing with this 
question Swift J. observed — 

"But here the learned official referee seems 
to me to have gone much further than 
amending the proceedings, He has allowed 
the plaintiff to bring into this action an 
entirely fresh cause of action arising after 
this action had been started and he has 
done that without the consent of the defen- 
dants. In Tottanham Local Board of Health 
v. Lea Conservancy Board, (1886) 2 TLR 410, 
an action brought to restrain the Lea Con- 
servancy Board from stopping the outlet of 
the effluents from the sewage works of the 
plaintiff Board into the River Lea, it was 
sought to amend the statement of claim by 
stating facts relating to some proposed new 
works, and adding an alternative claim for 
•injunction to restrain the Lea Conservancy 
Board from interfering until it should be 
ascertained whedier the proposed new 
works were efficient; Pearson, J., refused 
the application, and from that there was an 
appeal. Cotton, L. J., said he would give 
no opinion whether the Court had power to 
allow the proposed amendment, but that if 
there were power he thought it ought not 
to be exercised in the circumstances of that 
case. Bowen, L. J., said that it was not 
necessary to decide the point, but he had a 
very strong opinion that the amendment 
could not be allowed inasmuch as it related 
to a cause of action which did not exist at 
the time when the writ was issued. Fry, L. 
J., did not express any opinion upon the 
matter at all. So far as I know, Bowen, L. 
J.’s remarks in that case are the only au- 
thority which is to be found in this country, 
with the exception of an observation of Sir 
George Jessel in a case to which I will im- 
mediately allude upon the point whether or 
not a writ can be amended so as to include 
a cause of action which was not in existence 
at the time when the writ was issued, I can 
find nothing in the rules which justifies 
such an amendment. To bring in such a 
cause of action does not seem to me to be 
amending the proceedings at all, it admits 
a new cause of action and one which could 
not have been sued upon at the time the 
writ was issued. An Irish case; Creed v. 
Creed (1913), 1 Ir R. 48 at p. 50 — seems 
directly to decide that such an amendment 
cannot be made. The headnote is that ‘A, B, 
believing that X died intestate took out ad- 
ministration intestate to. him, and commenc- 
ed an action as such administrator against 
C. D. C. D., who had been aware that X 
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left a will, appointing him executor, declar- 
ed that fact for the first time in his defence, 
and thereupon A, B, took out administration 
with the will annexed (C, D, having re- 
nounced), and sought to amend the pleadings 
accordingly. Held, that A, B’s application 
must be refused as at the date of the issue 
of the writ she had no title to sue.’ Barton, 
J., said: ‘I am of opinion that this summons 
should be dismissed with cost, as the plain- 
tiff's letters of administration were void ‘ab 
initio’; and she had no title to sue when the 
action was brought,’ Here there was no 
right on the part of the plaintiff in this ac- 
tion to sue for the second instalment when 
the action was brought, and (1913) 1 Ir R 48 
at p. 50 — is helpful in the absence of any 
express rule on the matter in our own courts 
or in our own Rules of procedure, as show- 
ing that such a cause of action cannot be 
added to the writ here”. 

Swift, J., then dealt with the judgment of 
Jessel, M. R. given in Original Hartlepool 
Collieries Co. v. Gibb, (1877) 5 Ch D 713. 
After giving a quotation from the learned 
Master of the Roll’s judgment, Swift, J., said 
that Jessel, M. R. had made this observation 
at page 719: 

"By the leave of the Court you can do 
anything. That is another matter; because 
the Court can give leave to amend on both 
sides, and can easily amend the writ. There 
I respectfully differ, It is not correct to 
say ‘By leave of the Court you can do any- 
thing.’ It is certain that by leave of the 
Court you cannot do everything. The Court 
is limited in giving its leave to the powers 
which are conferred upon it by the Rules 
and by the statute under which those Rules 
are made, and I cannot see how, without 
the consent of the parties, the Court can so 
amend a writ as completely to change the 
cause of action so as to bring in a cause of 
action which was non-existent at the time the 
writ was originally issued.” 

This case went up in appeal. The judg- 
ment of the Court of appeal is given in the 
same volume of the Report (1932) 1 KB and 
begins at p. 423. At p. 429, Scrutton, L. J;., 
said: 

“When the writ was issued only the first 
instalment was due, but when the case 
came on for hearing the second instalment 
had fallen due. The Official Referee allow- 
ed the plaintiff to amend the writ by adding 
to his claim the second instalment. This was, 

I think, contrary to the universal practice.” 

It will thus be seen that the Gourt has no 
power either under Section 153 or under 
Order 6, Rule 17, Civil Procedure Code to 
allow an amendment of the plaint so as to 
include a cause of action which had not accru- 
ed on the date of the institution of the suit. It 
has however been held in some decisions that 
Courts are not precluded from taking cogni- 
zance of facts that occur since the laying of 1 
the action and granting relief to the parties 
on the basis of the altered situation under 
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exceptional circumstances in the exercise of 
their inherent powers under Section 151, 
Civil Procedure Code, 

10 In Appalasuri v. Kannamma Nayu- 
ralu AIR 1926 Mad 6 one of two Hindu 
widows brought a suit for partition of her 
husband’s property ^ possession of a store 
against the co-widow (defendant No 1) and 
defendant No 2 to whom a Part of the pro- 
perty was sold by defendant No. 1. The suit 
was decreed by the trial Court. On appeal 
it was remanded for fresh trial -and a decree 
was again passed m favour of the plaintiff. 
In the interval defendant No. 1 died. There 
was again an appeal The plaintiff prayed 
for amendment of the plaint and prayed for 
possession of the entire estate as a result or 
defendant No. Is death. The amendment 
was allowed. This amendment was upheld 
by the Division Bench with the following ob- 
servations — 

"That events that happened, even after the 
filing of the suit — including those that add 
to the title of the plaintiff — may be taken 
notice of has been established bv several 
cases Specially in parti- 
tion suits, it will be very incon- 
venient, if the general principle of 

confining the Suit to the cause of action, in 
the plaint, is rigidly adhered to, as can be 
seen from a simnle case, where A filed a suit 
against his two brothers for partition and 
seeks to recover a third share, and during 
the pendency, one of the brothers dies, to 
say that the plaintiff cannot be awarded half, 
instead of a third, and that the decree should 
be limited to a one third, he being compel- 
led to file another suit for one-S’xtli 
is to be technical with a vengeance 
No doubt, the discre- 
tion ought not to be esercised, when 
there is a change of jurisdiction, when there 
is a great delay in making the application, 
and may not be exercised if a fresh enquiry 
on other facts is necessary. But when these 
features do not exist, in our opinion the 
amendment ought as a general rule, to be 
allowed, to avoid multiplicity of proceedings. 
In all such cases, the only question of con- 
sequence is one of Court-fees, a matter with 
which the parties are not concerned and the 
opposite party is not deprived of any de- 
fence. which is obviously open to him," 

I II will thus be seen that no amendment can 
be allowed if a fresh enquiry on other facts 
is necessary. 

II. The above decision was followed in 
A. N. Shall v. A, Annapumamma, AIR 1959 
Andh Pra 9. In this case a suit was filed 
for the eviction of the defendant on the 
ground of forfeiture of lease for non-pay- 
ment of rent. During the pendency of the 
suit the term of the lease expired and the 
plamtiff applied for the amendment of the 
plaint adding a fresh ground entitling her to 
recover possession. This was allowed as the 
principles laid down in AIR 1926 Mad 6 
were applicable, there being no necessity 


of a fresh enquiry on any fact. The deci-> 
sion in 1932-1 KB 254 was distinguished on 
the ground that the facts in it did not fall 
within the exceptions laid down by a series, 
of Madras decisions referred to in A. N. 
Shah’s case, AIR 1959 Andh Pra 9. 

12. In F. Manga Rao v. C. Kishan Rao, 
ILR (1963) Andh Pra 931 “(AIR 1965 Andh 
Pra 98) a decree was passed against tlio- 
plaintiff who instituted a suit for contribution 
against the defendant without making pay- 
ment of the amount due under the decree. 
It was however not disputed that during the- 
pendency of the suit full satisfaction of the 
decree was recorded in execution. A certi- 
fied copy of the execution proceedings was 
filed. There was no allegation that satisfac- 
tion was recorded by collusion, between the 
decree-holder and the plaintiff. In these 
circumstances relief was afforded to the 
plamtiff. The following observations were 
made — 

“It is beyond the pale of controversy that 
a suit must be tried m all its stages on the 
cause of action that had arisen before the 
institution of the suit. This basic principle 
cannot be ignored in the decision of the 
question whether a suit should be decreed 
or not However, Courts are not precluded 
from taking cognizance of facts that occur 
since the laying of the action and granting 
relief to the parties on the basis of the 
altered situation, under exceptional circum- 
stances This is an inherent power which a 
Court is required to exercise if it is conceiv- 
ed to advance the cause of justice. The 
power to give adequate relief to suitors in 
suitable cases in view of the changed circum- 
stances after the filing of the suit cannot, 
therefore, be contested. This power should 
be exercised if it tends to shorten litigation 
and best subserves the ends of justice." 

13. In Ram Dayal v. Mali Devdiji of 
Riyan, ILR (1953) 3 Raj 866 the suit for re- 
covery of money was premature on the date- 
on which it was filed. But cause of action 
to bring the suit accrued to the plaintiff dur- 
ing the pendency of it. It was contended on 
behalf of the defendant before the Division 
Bench that the suit should be dismissed as it 
was filed prematurely. On the other hand 
what was urged on behalf of the plaintiff 
was as the suit matured during the course 
of the trial and had been decreed by the trial 
court the decree should be maintained. Thc- 
Icamed Judges observed as follows: 

“As we understand the position, the gene- 
ral rule is that the rights of parties to a suit 
must be regulated with reference to their 
state at the date of the institution of the suit 
•md a suit must be tried in all its stages on 
the cause of action as existed on the date of 
Sts commencement, and the relief claimed in 
the suit must be confined to matters existing 
at that date. See AIR 1945 PC 62. Although 
this is settled law as a general rule, it is 
equal I v settled that there are exceptions to 
this rule and it is open to a court in excep- 
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tional cases to take into consideration events 
which may have taken place subsequent to 
the filing of the suit and grant relief on their 
basis where the relief as claimed have be- 
come inappropriate by reason of altered cir- 
cumstances and where this may appear to be 
necessary' to shorten unnecessary' litigation 
between the parties or tend to subserve the 
substantial interests of justice,” 

After referring to the special circumstances 
of the case which were cited before them in 
which the inherent power of the Court was 
exercised their Lordships considered whether 
the case before them could be taken properly 
to fall within the exception to the general 
principle referred to above. They came to 
the finding that the case was one in which 
having regard to its special circumstances 
they should exercise their discretion in favour 
of the plaintiff and take into consideration 
events which took place subsequent to the 
filing of the suit and treat the case on that 
footing although the suit was premature on 
the date it was filed. 

14. It will thus be seen that in exception- 
al circumstances the courts may allow an 
amendment of the plaint in exercise of their 
inherent power as to include a cause of action 
which had not accrued on the date of the 
suit provided the following conditions laid 
down in AIR 1926 Mad 6 are satisfied: 

(1) There is no change of jurisdiction. 

(2) The application is not greatly belated. 

(3) No fresh enquiry' on facts is necessary', 
and 

(4) the opposite party is not deprived of 
any defence which would be open to it if a 
fresh suit on the new cause of action were 
to be brought. 

In AIR 1959 Andh Pra 9 there is a speci- 
fic reference to these conditions and 1932-1 
KB 254 was distinguished on the ground that 
these conditions were not satisfied, a fresh 
enquiry' being necessary on the question as 
to whether or not the second instalment was 
paid. In ILR (1963) Andh Pra 931 = (AIR 
1965 Andh Pra 98) and ILR (1953) 3 Raj 
866 also these conditions were all satisfied 
although there is no specific mention of 
them. 

15. In two unreported cases Gopi Chand 
v. Khel Shanker, (Civil Revn. No. 191 of 
1966, D/- 16-10-1968 (Raj) and Umardeen v. 
Chhagan Lai, (Civil Revn, No. 113 of 1967 
D/- 18-10-1968 (Raj) ) it was held by me that 
the trial courts had committed material irre- 
gularity in allowing similar amendments of 
the plaints. These revision applications were 
not seriously' contested before me on behalf 
of the respondents and the reasons for the 
decisions given in them are not correct. The 
reason given in present revision applications 
are however fully' applicable to those cases 
and the orders allowing amendments were 
rightly set aside. 

16. In the two eases before me there is 
no special circumstance justifying the exer- 
cise of the inherent power of the Court. On 
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the other hand in both these cases the fact 
that there was a default after the institution of 
the suit is seriously disputed on behalf of 
the defendants and a fresh enquiry would be 
necessary' if the plaints are allowed to be 
amended. Further amendment applications 
in both the cases are belated. In Civil Revi- 
sion No. 469/1967 the default is alleged to 
have taken place on 24-5-66, but the amend- 
ment application was made only on 3-4-67. 
In Civil Revision No. 152/1968 the default 
is alleged to have taken place in 1962, but 
the ^amendment application was made in 
1967. The trial courts therefore committed 
a material irregularity in allowing the amend- 
ments. It was incumbent on the trial courts 
to apply their minds to the case law which 
was shown to them on behalf of the parties 1 
and state their reasons for departing from 
the general principle before allowing the 
amendments. 

17. On behalf of the applicants it was 
also contended that the amendments if allow- 
ed were likely to result in injustice to them 
inasmuch as they' might be deprived of the 
right conferred on the tenant under Section 
13(4) of the Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950 as amended by 
A.ct No. 12 of IS65 of having the ground 
of default struck off by depositing rent, in- 
terest and costs on the first day of hearing. 
It is argued that the amendment of the plaint 
relates back to the date of the institution of 
the suit and the first day of hearing referred 
to in the sub-section has already’ passed. It 
is unnecessary’ for me to express any opinion 
on this question as I have already held on 
other grounds that the trial courts committ- 
ed a material irregularity' in allowing the am- 
endments. 

18. I accordingly allow the revision ap- 
plications, and set aside the orders of the 
trial court allowing the amendments. 

19. In Civil Revision No. 469/1967 the 
plaintiff contested the revision application. 
The defendant is entitled to recover costs of 
this revision application from the plaintiff. 

20. In Civil Revision No. 152 of 1968 
the revision application was not contested on 
behalf of the plaintiffs. I accordingly leave 
the parties to bear their own costs of this 
revision application. 

Petitions allowed. 
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Bhonrilal, Petitioner v. Mst. Kaushaliya, 
Non-Petitioner. 

Civil Revn. No. 18S of 1968, D/- 31-1- 
1969, against order of Senior Civil J., No. 2, 
Gangapur City' D/- 18-3-1968. 

(A) Hindu Law — Marriage — Essential 
ceremonies — Saptapadi — It is taking of 
seven steps by bridegroom and bride jointly 
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before sacred fire — It is not taking of seven 
rounds of fire — Case law reviewed. 

(Para 4) 

‘ (B) Civil P. C. (1908), O. 89, It. 2(3) 7 - 

Injunction against husband restraining ram 
from entering into second marriage — Dis- 
obedience of order — Contempt proceed- 
ings — Principle that strict proof is requir- 
ed in all criminal cases need not be extended 
to such a case — Proviso to S. 50, Evi- 
dence Act is not applicable — Nor is con- 
temner a person accused of any offence ■ — 
(Evidence Act (1872), S. 50 Proviso.) 

(Para 5) 

(C) Civil P. C. (1908), O. 89, It. 2(3) and 

S. 115 — Order for temporary injunction 
restraining husband from entering into second 
marriage — Disobedience — Contempt^ pro- 
ceedings — Main concern of Court is to 
see how far act done in disobedience was in 
disregard to its authority — Both Courts be- 
low finding that husband acted in disobedi- 
ence — Objection about validity of second 
marriage raised for first time in revision . — 
There is no room for interference by High 
Court (Para 5) 

(D) Civil P. C. (1908), O. 39, R. 2(3) — 

Scope — Proceedings under are not akin to 
criminal prosecution where proof beyond all 
reasonable doubt is required. (Para 6 ) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 614 (V 51) = 

1966 Cn LJ 472, Kanwal Ram v. 
Himachal Pradesh Administration 2 

(1965) AIR 1965 SC 1564 (V 52) = 

1965 (2) Cri LJ 544, Bhaurao 
Shankar v. State of Maharashtra 2 

(1965) AIR 1965 J & K 105 (V 52) = 

1965 (2) Cri LJ 640, Phankari v. 

The State 2 
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(1928) AIR 1928 Pat 481 (V 15) = 
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Emperor 2 

(1925) AIR 1925 Rang 328 (V 12) = 

27 Cri LJ 651, Gopal v. The 
Emperor 2 

(1923) AIR 1923 Rang 202 (V 10)= 

ILR 1 Rang 129, Rampiayar v, 

Deva Ram 2 

(1911) ILR 38 Cal 700 = 13 Bom LR 
534 (PC), Mouji Lai v, Mt, Chandra- 
bati Kumari 3 

(1901) ILR 28 Cal 37 = 5 Cal \VN 
195, Surjymnam Dasi v. Kali Kanta 
Das 2 

(1898) ILR 20 All 166 = 1898 All 
\VN 7, Queen Empress v. Dal 
Singh 2 

(1S98) ILR 22 Bom 509, Bai Diwali v. 

Moti Karson 3 

(1SS7) ILR 11 Bom 247, Kbushalcband 
Lalchand v. Bai Mani 3 


(1886) ILR 12 Cal 140, Brindabun 
Chandra v. Chundra Kurmokar 3 

(1883) ILR 5 AH 233 = 1883 All WN 

1, Empress of India v. Kallu 3 

(1880) ILR 5 Cal 566 = 5 Cal LR 

597 (FB), The Empress v. Pitamber 

Singh 9 

(1869-70) 13 Moo Ind App 141 = 

3 Beng LR 1 (PC), Inderun Valun- _ 
gypooly Taver v. Ramasawmi Pandia 
Talraver 6 

C. L. Agarwal, for Petitioner; P. N. Dutt, 
for Non-Pebtioner, 

ORDER: The petitioner having been found 
guilty of disobedience of order of injunction 
restraining him from entering into second 
marriage, has been ordered to be detained 
in the civil prison for one month, by the 
Munsif, Gangapur City, by his order dated 
2445-1967, The said order has also been 
confirmed in appeal by the Senior Civil 
Judge, No. 1 Gangapur City. 

2. Non-petitioner Mst. Kashaliya filed a 
suit a gams t the petitioner with the allegation 
that she was his legally wedded wife and had 
been living with him till four months be- 
fore the filing of the suit. As the petitioner 
severely beat her, she came to her father’s 
house. Thereupon the petitioner informed 
her father that be would marry again and 
had in fact arranged a second marriage with 
the daughter of Bhonnlal of Malamadoongar. 
She, therefore, prayed for the issue of a 
permanent injunction restraining the petition- 
er from marrying the daughter of Bhonnlal 
of Malamadoongar or any other girl. On 
the application of the non-petitioner tinder 
Order 39, Rule 2, C. P. C. the petitioner was 
restrained from entering info second mar- 
riage till the final disposal of the suit. The 
order of injunction was passed by the court 
on 28th May. 1966 in the presence of the 
petitioner and was duly communicated to 
him. 

On 2nd June, 1966, the non-petitioner 
submitted an application under Order 39, 
Rule 2(3) C, P. C. to take proceedings 
against the petitioner for disobedience of 
the order of injunction inasmuch as he had 
married Smt. Tofa daughter of Bhonnlal of 
Malamadoongar on 29th May, 1966. Nob'ce 
was issued to the petitioner and in reply he 
submitted that on account of the prohibitive 
order passed against him he gave up the idea 
ot second marriage, but as the daughter of 
Bhonrilal of Malamadoongar bad already 
been anointed with oil, she was married to 
his younger brother Bimsingh and not with 
the pebtioner. No objection about the lega- 
lity or the marriage was taken in this reply. 
The learned Munsif held an enquiry to 
whether Mst. Tofa daughter of 
Bhonnlal of Malamadoongar was married to 
" 1 ®. Petitioner or to bis younger brother on 
29th May, 1966. Both parties produced evi- 
dence in support of their rival contentions, 
3 ^ s *£nificant to note that neither the 

petitioner gave his own statement nor did be 
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examine Mst. Tofa as his witness. However, 
Rambilas who had conducted the marriage 
as a priest, was examined on his behalf. The 
learned Munsif on a careful scrutiny of the 
evidence produced by the parties arrived at 
the conclusion that Mst. Tofa was married 
to die petitioner and he had thus intentional- 
ly disobeyed the order of injunction issued 
against him on the previous day i. e., on 28th 
May, 1966. 

On appeal by the petitioner the learned 
Senior Civil Judge concurring with the find- 
ing of the learned Munsif, dismissed the ap- 
peal. It is against this order that the pre- 
sent revision application has been filed and 
it has been contended on behalf of the peti- 
tioner that the Courts below womgly found 
the fact of marriage of the petitioner 
with Mst. Tofa proved without there be- 
ing any evidence that the ceremonies 
essential for a valid marriage had been gone 
t through. It is contended that two cere- 
monies essential to the validity of a 
marriage as noted by Mulla in his book 
‘Principles of Hindu Law’, Thirteenth Edi- 
tion are whether the marriage be in 
the Brahma form or the Asura form, namely — 

(1) invocation before the sacred fire, and 

(2) saptapadi, that is, the taking of seven 
steps by the bridegroom and the bride joint- 
ly before the sacred fire. The marriage may 
also be completed by the performance of 
ceremonies other than those referred to 
above where it is allowed by the custom of 
the caste to which the parties belong. It 
is pointed out that in the present case the 
non-petitioner did not set up any custom of 
the caste to show that any other ceremonies 
were considered sufficient as constituting the 
marriage and so it was essential to prove 
the aforesaid two ceremonies, 

It is further contended that in a case of 
the present nature where the question of 
liberty of a citizen is involved by his being 
detained in a Civil prison, proof of marriage 
as is necessary, in Criminal Prosecution for 
offences under Sections 494 and 497 of the 
Indian Penal Code is required. Reliance is 
placed on Bhaurao Shankar v. State of Maha- 
rashtra, AIR 1965 SC 1564, Kanwal Ram v. 
Himachal Pradesh Administration, AIR 1966 
SC 614; Gopal v. The Emperor, AIR 1925 
Rang 328; Ganga Patra v. Emperor, AIR 
1928 Pat 481; Phankari v. The State, AIR 
1965 J and K 105; The Empress v. Pitamber 
Singh, (1880) ILR 5 Cal 566; Empress of 
India v. Kallu, (1883) ILR 5 All 233 and 
Queen Empress v. Dal Singh, (1898) ILR 20 
All 166 which relate to prosecutions under 
Secs. 494, 497 and 498 of the Indian Penal 
Code and on Rampiayar v, Deva Rama, AIR 
1923 Rang 202; Surjyamoni Dasi v. Kali 
Kanta Das, (1901) ILR 28 Cal 37 which 
relate to suits for restitution of conjugal 
rights. 

It is contended that in the present case 
there is no evidence of Saptapadi i.e„ taking 
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of seven steps by the petitioner and Mst. Tofa 
jointly before the sacred fire. The evidence 
led by the non-petitioner only shows that 
phera ceremony was performed and a priest 
was called for that purpose. This is how- 
ever, not sufficient to constitute a valid 
marriage. 

3. On the other hand learned counsel for 
the non-petitioner urges that the question of 
the validity of marriage performed on 29th 
May, 1966 in the house of Bhonrilal was 
never called in question by the petitioner in 
the courts below. Even in the revision peti- 
tion this objection has not been taken and 
it is for the first time that this question has 
been raised during the course of arguments. 
It is urged that in the court below the con- 
troversy was confined to the fact whether 
Mst. Tofa was married to the petitioner or 
to his younger brother Bhimsingh. It is next 
urged that once the fact of marriage is esta- 
blished it shall be presumed that it was a 
valid marriage and all the ceremonies essen- 
tial for constituting a valid marriage had been 
performed. Reliance is placed on Inderun 
Valungypooly Taver v. Ramasawmy Pandia 
Talaver, (1869-70) 13 Moo Ind App 341; 
Brindabun Chandra v. Chundra Kurmokar, 
(1886) ILR 12 Cal 140; Khushalchand Lal- 
chand v. Bai Mani, (1887) ILR 11 Bom 
247; Bai Diwali v. Moti Karson, (1898) ILR 
22 Bom 509; Mouji Lai v. Chandrabati Ku- 
mari,, (1911) ILR 38 Cal 700 (PC); Sitabai 
Sadashiva v. Vithabai Namdeo, AIR 1959 
Bom 508 and Kashi Nath v. Bhagwan Das, 
AIR 1947 PC 168. 

It was also urged that in the present case 
there was evidence that a marriage party 
reached the house of the bride’s father, a 
priest was called and phera ceremony took 
place. It is urged that Phera ceremony is 
tantamount to the taking of seven steps by 
the bride and the bridegroom jointly. 

4. As to the last submission it may be 
pointed out that under the Hindu Law the 
ceremony called the ‘Saptapadi’ is the taking 
of seven steps by the bridegroom and the 
bride jointly before the sacred fire and it is 
not to he confused with taking of seven 
rounds of the fire. The distinction in the 
two is borne out from the following descrip- 
tion of the Samskara of marriage given by 
Kane in the History of Dharmasastra, Vol. 2 
Pt. 1 at page 531: 

“There are certain rites that are prelimi- 
nary, there are then a few rites that are of 
the essence of the samskara viz., Panigrah- 
ana, homa, going round the fire and the 
saptapadi and there are certain rites like 
the seeing of the Pole Star and c. that are 
subsequent to the central rites. The essen- 
tial rites are mentioned by all sutrakaras, but 
as to the preceding and subsequent rites there 
is a great divergence in the details. Even 
as regards the essential rites the sequence in 
which they take place differs. For example, 
the Asv. gr (1.7.7) describes going round the 
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meet the objection and prove that all the 
ceremonies necessary to constitute a legal 
marriage had been performed, The proceed- 
ings under O. 39, R. 2 (3) cannot be regard- 
ed as akin to a criminal prosecution where 
the prosecution is required to prove its case 
against the accused beyond all reasonable 
doubt. , , . 

7. The revision application has, there- 
fore, no force and is hereby rejected. In 
the circumstances of the case I make no 
order as to costs. 

Revision application rejected. 
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fire before saptapadi, while the An. gf. des- 
cribes saptapadi (IV. 16 ) before the act of 
going round the fire (V. I). 

The learned authority then explains ‘Agni- 
parinayana’ as (the bride-groom going in 
front takes the bride round the fire and 
water jar). It is while doing this that he ut- 
ters the words 'atnohasmi’, and ‘Saptapadi 
(taking seven steps together). This is done 
to the north of the fire, there are seven small 
heaps of nee and the bndegroom makes the 
bride step on each of these seven with her 
right foot beginning from the west. 

3. However, the important point to be 
considered is whether in the absence of 

E roof of the ceremony of Saptapadi having 
een gone through the 'petitioner can be held 
liable for disobedience «if the injunction issu- 
ed against him. No doubt having regard 
not only to Section 50* of the Evidence Act, 
but to general principle that strict proof is 
required in all criminal cases it has been held 
that m all offences where marriage is an in- 
gredient of the offence there must be proof 
that marriage had been celebrated strictly in 
accordance with the requirements of custom 
and law applicable to the parties. But no 
decision has been cited to show that the 
above principle should also be extended to 
contempt proceedings for disobeying the order 
of injunction. 

Proviso to Section 50, Evidence Act is not 

I -ppiicable to contempt proceedings and the 
lontemneT is also not a person accused of 
iny offence. 1 am, therefore, of the view 
hat the decisions relied upon on behalf of 
he petitioner are not helpful to him in the 
present proceedings. The mam concern of 
he court in proceedings under Order 39, 
Rule 2 (3) is to see how far the act done in 
disobedience of the order is in disregard to 
its authority. The two courts below found 
on evidence that the petitioner had acted in 
disobedience of the order of injunction and 
there is no room for interference by this 
Court in revision application. 

e. Another reason why interference ivith 
'the' lower court's order is not called for is 
[that the objection about the validity of mar- 
riage was not taken by the petitioner at any 
earlier stage. The petitioner in reply to the 
notice only denied his own marriage with 
[Mst. Tofa and asserted that the marriage was 
performed with his lounger brother Bhrm- 
singh a fact which the courts below have 
’found untrue. The petitioner cannot there- 
fore, be allowed to turn round and question 
the validity of the marriage at this stage. 
There is no reason to suppose that the peti- 
tioner who was keen to enter into second 
marriage, as is clear from his reply, would 
have gone through it without due perform- 
ance of ceremonies necessary for a valid mar- 
\ riage according to law or usage of his caste. 
If the objection about validity of marriage 

I had been taken at the earliest stage in reply 
to the notice given by the court, the non- 
petitioner would have had the opportunity to 
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P. N. SHINGUAL, J. 

Firm Alwar Iron Syndicate, Appellant v. 
Union of India, Respondent, 

Second Appeal No. 237 of 1962. D/- 5-2- 
1969. from judgment of Dist }., Ahvar D/- 
19-12-1961. 1 

Partnership Act (1932), Ss. 69 (2), 4 — *• 
‘Firm’ — Suit by partnership firm — Names 
of some partners not included in Register 
of firms — • Non-compliance of S. 69 (2) — 
5uit not maintainable — Not only persons 
.actually signing plaint but all partners of 
firm on the date of suit, should be shown in 
Register of firms: AIR 1959 Punj 530, Dis- 
sented from — Civil P. C. (19 OS), O, SO. 

A firm as such is not an entity in law and 
is not a "person" within the meaning of Sec- 
tion 4 of the Partnership Act. Its name is 
therefore a more abbreviated name of all its 
partners: It is for this reason that special 
provisions have been made in Order 30 
C. P. C. regarding suits by or against firms 
and persons carrying on business in names 
other than their own. Therefore even if a 
suit is brought in the name of a firm, it is 
really a suit by all its partners under the 
firm name- In other words, the persons 
suing are all the partners of the firm at the 
relevant date and none of them can, for ob- 
vious reasons, be left out for purposes of the 
suit. So it is incorrect to say that sub-sec- 
tion (2) of Section 69 merely requires that 
only thy person or persons actuallv signing 
the plaint on behalf of the firm should be 
shown in the Register of Firms as its part- 
ners. The word “persons” in the sub-section 
iias been used in the plural by design and 
serves an important purpose for it brings out 
the real nature of a partnership firm which 
cannot consist of a single person. Case law 
discussed. AIR 1959 Punj 530, Dissented 
from. (Para 6) 

Therefore where in a suit by partnership 
firm it was found on disclosure of the names 
of existing partners of the firm under Order 
30, Rule 3 that the names of some of the ex- 
istmg partners were not included in the Re- 
gister of firms, the suit was, held, not main- 
faroabie- (Paras 1, 10) 

FM/GM/C619/69/LGC/B ~~ 
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Cases Referred: Chronological Paras 

(1964) AIR 1964 Punj 270 (V 51) = 

ILR (1964) 1 Punf 872, Firm Buta 
Mai Dev Raj v. Chananmal 6 

<1962) 66 Cal WN 262 = 1962 Cal 
LJ 230, Hansraj Manot v. Gorak 
Nath Champalal Pandey 6 

(1959) AIR 1959 Punj 530 (V 46) = 

61 Pun LR 434, Durga Das Janak 
Raj v. Preete Shah Sant Ram 5, 6, 7 
<1956) AIR 1956 SC 354 (V 43) = 

1956 SCR 154, Dulichand Laxminara- 
yan v. Commr. of Income-tax, 

Nagpur 6 

(1956) AIR 1956 Punj 24 (V 43) = 

ILR (1957) Punj 27, Dr. V. S, 

Bahai v. S. L. Kapur and Co. 6, 8 

•(1955) AIR 1955 Andhra 12 (V 42) = 

1954 Andh LT (Civil) 121, M.‘ 

Sudarsanam v. Bogoru Vishwanadham 
Brothers 5, 8 

(1952) AIR 1952 Nag 57 (V 39) = 

ILR (1952) Nag 764, Kapur Chaad 
Bhagaji Firm v. Laxman Trimbak 6 

<1944) AIR 1944 Oudh 37 (V 31) = 

1943 Oudh WN 368. Sardar Singar 
Singh and Son v. Sikri Brothers 5, 8 

'(1940) AIR 1940 Bom 257 (V 27) = 

ILR (1940) Bom 715, Pratapchand 
Ramchand and Co. v. Jahangirji 
Bomanji 5, 7 

J. P. Jain, for Appellant; H. C. Jain, for 
■Respondent. 

JUDGMENT: It is not disputed that the 
plaintiff was a partnership firm. A consign- 
ment which is said to have been purchased 
by it and was deliverable at Alwar, was lost 
in transit, Pleading that the Western Rail- 
way was responsible for the loss, the plain- 
tiff raised the suit against the Union of India 
•on December 3, 1955 through Mohanlal 
Lohia who signed the plaint as a partner and 
manager of the firm. The claim was denied 
by the defendant and a number of issues 
were framed for trial. It will be sufficient 
' to say that the trial court took the view that 
.the names of three partners Kunj Bihari Lai, 
‘Shyam Bihari Lai and Mansingh were not in- 
cluded in the Register of Firms and the suit 
was not maintainable under Section 69 (2) 
of the Partnership Act. On appeal, the 
learned District Judge took a similar view in 
his judgment dated December 19, 1961 and 
’this is why the plaintiff has preferred the 
“present second appeal. 

2. The names of the partners of the 
plaintiff firm were not disclosed in the 
plaint or until the framing of the issues. An 
application was therefore made by the defen- 
dant under Order 30 Rule 2 C. P. C. on 
March 24, 1958, before the closure of the 
plaintiffs evidence, praying that the plain- 
tiff may be asked to declare in writing the 
names and places of residence of all the per- 
sons constituting the plaintiff firm. There- 
upon a detailed reply was made on April 17, 
T95S stating that the firm was constituted in 
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November, 1944 and was registered in April, 
1950 as a partnership firm having the follow- 
ing partners: 

(1) Narayan Das Lohia, 

(2) Ram Nath Lohia, 

(3) Mohan Lai Lohia, 

(4) Kanhaiya Lai Lohia, 

(5) Badri Prasad and Ram Jiwan Lohia, 

(6) Sampat Ram Lohia, 

(7) Madan Lai Vaishya. 

It was clarified that Badri Prashad with- 
drew before the suit transaction, while Ram 
Jiwan withdrew thereafter, and that while 
Kanhaiya Lai died before the suit transac- 
tion, Narayan Das died in September, 1955. 
All the same, it was further stated that “the 
partnership continues with the consent of 
Shri Kunj Bihari Lai and Shri Sham Bihari 
Lai, the sons and legal representatives of 
Narayan Das and Shri Mansingh son and 
legal representative of Kanhaiyalal”. It was 
declared that the “existing” partners of the 
plaintiff firm were as follows: 

1. Kunj Behari Lai, Shyam Behari Lai sons 
of Narain Dass Lohiya of Toli Ka Kua, Al- 
war. 

2. Ram Nath Lohiya of Lohiyapari, Alwar. 

3. Mohan Lai Lohiya near Town Hall, Al- 
war. 

4. Man Singh Lohiya of Mohalla Shivpura, 
Alwar. 

5. Madan Lai Vaishya of Lohiyapari, Al- 
war. 

It was thus admitted that the above men- 
tioned persons constituted the partnership 
“in their personal and individual capacity”. 
This reply of the plaintiff was important be- 
cause it had a correlation with the provisions 
of Order 30, Rule 1 C. P. C. That rule pro- 
vides that any two or more persons claim- 
ing or being liable as partners may sue or 
be sued in the name of the firm of which 
they were partners at the time of the accru- 
ing of the cause of action, and any party to 
a suit may in such case apply to the court 
for a statement of the names and addresses 
of the persons who were, at the time of the 
accruing of the cause of action, partners of 
such firm. It would thus appear that the 
disclosure having been made under Order 
30 Rule 2 C. P. C. had the purpose and ef- 
fect of showing the names and the places of 
residence of the partners of the plaintiff firm 
on whose behalf the suit had been instituted, 
for sub-rule (3) of Rule 2 of Order 30 C. P. C. 
makes it clear that where the names of the 
partners are declared under sub-rule (1), the 
suit shall proceed in the same manner, and 
the same consequence in all respects shall 
follow, as if they had been named as plain- 
tiffs in the plaint. 

3. When such is the position as regards 
the names of the persons who raised the pre- 
sent suit, all that remains to consider is whe- 
ther the defendant was entitled to raise the 
bar of Section 69(2) of the Partnership Act. 
That sub-section provides as follows: 
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"69 (2). No suit to enforce a right arising 
from a contract shall be instituted in any 
court by or on behalf of a firm against any 
third party unless the firm is registered and 
the persons suing are or have been shown in 
the Register of Firms as partners in the 
firm.” . 

The question is whether the requirements of 
sub-section (2) could be said to be fulfilled. 
On this point also, there is no dispute as re- 
gards the facts. It is the admitted case of 
the plaintiff that, at any rate, the names of 
Kiinj Behari Lai and Shyam Behari Lai were 
not shown in the Register of Firms as part- 
ners. As such there was no compliance 
with the provisions of sub-section (2) of Sec- 
tion 69 of the Partnership Act and the de- 
fendant is quite justified in raising its bar 
against the maintainability of the suit. 

4. There has, however, been a contro- 
versy before me on die question whether it 
is the correct meaning of sub-section (2) of 
Section 69 of the Partnership Act that all the 
partners of a firm should be shown in the 
Register of Firms as its partners at the time 
of the institution of the suit, or whether it 
would be sufficient if the person or persons 
actually signing the plaint on behalf of the 
firm are shown as partners in that register. 

I shall therefore deal with this point of con- 
troversy. 

5. It has been argued by Mr. J. P. Jain 
on tbe basis of Pratapchana Ramchand and 
‘Co. v. Johangirji Bamanji, AIR 1940 Bom 
257; Sardar Singar Singh and Son v. Sikri 
Brothers, AIR 1944 Oudh 37; M. Sudarsa- 
nam v. Bogoru Vishwanadham Brothers. AIR 
1955 Andhra 12 and Durga Das Janak Raj 
v. Preete Shah Sant Ram, AIR 1959 
Punj 530 that it is enough compliance of the 
provisions of sub-section (2) of Section 69 of 
the Partnership Act to show that the person 
or persons signing the plaint is or are shown 
in the Register of Firms as partners in the 
firm. 

6. It appears to me, however, that there 
is really no room for any controversy in re- 
gard to the correct meaning and purpose of 
sub-section (2) of Section 69. It is well 
settled that a firm as such is not an entity in 
law and is not a "person” within the mean- 
ing of Section 4 of the Partnership Act. Its 
name is therefore a mere abbreviated name 
of all its partners: Dulichand Laxminarayan 
v. Commr. of Income-tax, Nagpur, AIR 1950 
SC 354. It is for this reason that special 
provisions have been made in Order 30 
C. P. C. regarding suits by or against firms 
and persons carrying on business j n names 
other than their own. So it is beyond doubt 
that even if a suit is brought in the name 
of a firm, it is really a suit by all its partners 
under th© firm name. In other words, the 
personsjsuing are all the partners of the firm 
at the. relevant date and none of them can, 
cor obvious reasons, be left out for purposes 
of the suit. So it is incorrect to say that sub- 
section (2) of Section 69 merely requires 
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that only the person or persons actually sign- 
ing the plaint on behalf of the firm should 
be shown in the Register of Firms as its 
partners. The word "persons” in the sub- 
section has been used in the plural by design 
and serves an important purpose for it brings 
out the real nature of a partnership firm 
which cannot consist of a single person. This 
is the view taken in Kapur Chand Bhagaji, 
Firm v. Laxman Trimbak, AIR 1952 Nag 57 
and Dr. V. S. Bahai v. S. L. Kapur and Co., 
AIR 1956 Punj 24. The decision in Dr. V. 
S. Bahais case, AIR 1956 Punj 24 does not 
appear to have been noticed in AIR 1959 
Punj 530 on which reliance has been placed 
by Mr. J. P. Jain, but it has been followed 
in AIR 1964 Punj 270. It has also been fol- 
lowed in Hansraj Manot v. M/s. Gorak Nath 
Champalal Pandey, (1962) 66 Cal \VN 262 
and, if I may say so with respect, these judg- 
ments lay down the correct law on the point. 

7. In AIR 1940 Bom 257 cited by Mr. 
Jain, there were three partners at the date 
of the registration of the firm. One part- 
ner Pratapchand Ramchand died before the 
date of the suit transaction and it was held 
that notwithstanding his death, the firm 
should be deemed to have continued as a re- 
gistered firm. As on that date the firm con- 
sisted of the two partners who alone raised 
the suit, it was rightly held that there was 
sufficient compliance with the provisions of 
Section 69(2) of the Partnership Act. The 
real opinion of the learned Judge who decid- 
ed the case is to be found in the last para- 
graph of his judgment where he has observ- 
ed that if additional partners had come into 
the firm as partners since the date of regis- 
tration and there names had not been en- 
tered in the register in accordance with notice 
of a change in the constitution of the firm 
given to the Registrar, “it may well be that 
the firm as then constituted could not sue be- 
cause although it was a registered firm some 
of the persons then suing would not be shown 
in the register of firms as partners in the 
firm at the date of the suit.” That judgment 
cannot therefore be of any avail to the plain- 
tiff-appeliant in the present case. 

7A. AIR 1959 Punj 530 is a case in which 
reliance has been placed on AIR 1910 Bom 
257 but it appears to me that the important 
portion of the judgment of the Bombay High 
Court referred to above was not properly 
noticed by their Lordships. This is why they 
held as follows, — 

“Applying the same test here which with 
respect. I accept as the correct one, it must 
be held that in the present case the require- 
ments of Section 69(2) were fully satisfied 
inasmuch as the firm was registered and the 
name of the person through whom it sued ap- 
peared on the register as a partner at the re- 
levant time which was the date of the in* 
stitution of the suit.” 

Their_ Lordships used the word "person” in 
the singular, and brought into consideration 
the words “through whom” the firm sued 
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even though they did not appear in Section 
89(2) of the Partnership Act. It is of the 
essence of the sub-sectiop that it has used 
word “persons” in the plural and has not 
used any words to suggest that the person 
suing can be one of its partners. On the 
other hand, as has been stated, it provides 
that “the persons suing” should be shown in 
the Register of Firms as partners in the firm. 
With all respect to the learned Judges who 
decided the case of M/s. Durga Das Janak 
Ram, AIR 1959 Punj 530, I am unable to 
subscribe to the reasoning or the view taken 
by them. 

8. So far as AIR 1944 Oudh 37 is con- 
cerned, it will be enough to say that it has 
been considered in Dr. V. S. Bahai’s case, 
AIR 1956 Punj 24 and I need not refer to 
it separately. AIR 1955 Andhra 12 was 
quite a different case in which the names of 
the existing partners were shown in the Re- 
gister of Firms, though the Register showed 
two other persons as partners, one of whom 
had died and the other had retired. That 
case cannot therefore be said to support the 
argument of the learned counsel for the plain- 
tiff-appellant. It would thus appear the cases 
cited hy Mr. Jain cannot avail the plaintiff- 
appellant. 

9. Faced with such a situation, the 
learned counsel for the plaintiff-appellant 
tried to argue that the plaintiff was entitled 
to the benefit of sub-section (3) of Section 
69 of the Partnership Act because the plain- 
tiff firm was dissolved at the expiry of the 
period of 5% years for which it was consti- 
tuted or, at any rate, at the death of Kan- 
haiyalal and Naraindas who were its two 
partners. I do not however think this point 
requires any serious consideration because, 
as has been stated, the plaintiff clearly took 
the plea in its reply dated April 17, 1958 
under the provisions of Order 30, Rule 2 
C. P. C. that the partnership continues and 
that the six persons mentioned in the peti- 
tion were the “present partners of the plain- 
tiff firm”. I have extracted the relevant por- 
tion of the reply already. In fact a similar 
plea was taken in the plaint where it was 
averred that the plaintiff firm was a firm 
which had continued in existence up to the 
date of the suit. Mohanlal P. W. 7, who rais- 
ed the present suit, has also stated in the 
trial court that the firm has continued to be 
in existence in spite of the death and retire- 
ment of some of the partners. It is therefore 
quite futile to contend that the suit was rais- 
ed by a dissolved firm so as to attract the ap- 
plication of Section 69(3) of the Partnership 
Act. 

10. There is thus no force in any of the 
arguments advanced by the learned counsel 
for the plaintiff-appellant and the appeal is 
dismissed. There will however be no order 
as to the costs. Leave to appeal is prayed 
for, but is refused. 

Appeal dismissed. 
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AIR 1970 RAJASTHAN 89 (V 57 C 19) 
KAN SINGH, J. 

Shivram Singh, Petitioner v. State of Rajas- 
than, Respondent. 

Civil Writ Petn. No. 36 of 1969, D/- 18- 
2-1969. 

(A) Constitution of India, Article 226 — 
Sovereign power — Order before coining in- 
to Constitution — Writ does not fie. 

The powers of the Raj Pramukh under a 
covenant before the coming into force of 
the Constitution, in the matter of recogni- 
tion of succession to jagir arising from "the 
covenant are in the nature of sovereign 
powers and are political in character being 
an incident of sovereignty and matter that 
has to be exclusively settled in exercise of 
such power cannot be the adjudication in a 
Civil Court. Similarly, if an order was pass- 
ed by a competent authority namely, the 
Rajpramukh and the order that was passed 
partook of the character of an act of a sove- 
reign authority, then in respect of such an 
order the powers of the High Court under 
Article 226 of the Constitution too cannot 
be invoked as the action of the Rajpramukh 
was a completed act prior to the coming in- 
to force of the Constitution. AIR 1956 SC 
15, Rel. on; AIR 1957 Raj 372, Distinguish- 
ed. (Para 5) 

(B) Constitution of India, Article 226 — 
Laches — Order of escheat made some 
twenty years back — • Representations made 
to Government in the matter not under any 
provisions of law — Held that the delay was 
abnormal and even if the representations 
were justified the petitioner waited for too 
long and delay could not be condoned. AIR 
1952 Raj 79 and AIR 1953 Raj 22, Rel. on. 

(Para G) 


Cases Referred: Chronological Paras 

(1957) AIR 1957 Raj 372 (V 44) = 

ILR (1957) 7 Raj 670, Bahadur Singh 
v. Rajpramukh of Rajasthan 4 

(1956) AIR 1956 SC 15 (V 43) = 

1956 SCC 62, Umrao Singh v. 

Bhagwati Singh 5 

(195S) AIR 1953 Raj 22 (V 40) = 

ILR (1951) 1 Raj 888, Manohar 
Singhji v. State of Rajasthan 6 

(1952) AIR 1952 Raj 79 (V 39) = 

ILR (1951) 1 Raj 692, Firm Udairaj 
Bankatlal v. Commr, Civil Supplies 
Rajasthan 6 


S. K. Mai Lodha, for Petitioner. 

ORDER: By this writ petition the peti- 
tioner who claims succession to a jagir in 
the former Alwar State whose last holder ex- 
pired in 1916, questions the validity of an 
order of the Rajpramukh of the former Unit- 
ed State of Matsya dated 25-4-1949, by which 
the Rajpramukh ordered that the jagir has 
escheated to the State. He further challen- 
ges the orders disposing of his representations. 
The petitioner has also prayed that a direc- 
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*tion be issued to the State Government to 
recognise the petitioner as successor of the 
-jagir of Thikana Khora in accordance with 
Rule 14 of the Alvvar State Jagir Rules and 
in consequence the State be commanded to 
restore the properties of the aforesaid jagir 
as also the income thereof to the petitioner. 

2. The order of the Rajpramul.li which is 
impugned has been quoted in para No. 8 of 
the writ petition and it runs as follows: 

“His Highness the Rajpramukh has been 
pleased to order that Khora Thikana (Ahvar 
Unit) may escheated to Matsya, with imme- 
diate effect. 


By order of 

His Highness the Rajpramukh 
Sd/- R N Saxena. 

Secretary to Administrator/* 

3. I have heard learned counsel for the 
-petitioner at sufficient length. He contends 
that this order of the Rajpramukh of the for- 
mer Matsya Union was bad, because accord- 
ing to Rule 29(d) of the Alwar State Jagir 
Rules hereinafter to be referred as the "Rules" 
the Government alone could have passed 
such an order It is further contended 
"that this order of the Rajpramukh was also 
bad for (he reason that according to Ik 29(d) 
the enquiry contemplated by the Hakim 
had not been completed nor were the 
papers submitted to the Government. The 
learned counsel maintains that the Rajpra- 
tntikh could not have passed any orders with- 
out the conclusion of the enquiry more so for 
the reason that the Maharaja of Ahvar whose 
opinion invited by the Rajpramukh had 
opined that there was no justification for 
resuming the jagir and that is why accord- 
ing to the minute recorded by the Maharai 
of Ahvar the matter remained pending for 
a long period. It was ne-rt urged bv learn- 
ed counsel that the petitioner had made re- 
•presentat-ons to the Rajpramukh, but he did 
-not know how they were disposed of. The 
petitioner submits that since 1935, fresh re- 
presentations had been submitted to the 
•Government of Rajasthan and some letters 
-were issued by the Government to the peti- 
tioner in that connection sa>jng that the mat- 
ter was receiving consideration, but that all 
-proved to be of no help and consequently the 
petitioner has to file the present writ petition. 
., 4 ‘ At the very outset learned counsel for 
the petitioner was asked to explain: (1) how 
an order of the Rajpramukh of the erstwhile 
Matsya Union passed before the coming in- 
to force of the Constitution or the integra- 
tion of the Matsva Union with the United 
State of Rajasthan could be challenged by 
the petitioner when that order was for es- 
cheating the Khora jaipr; and (2) hovv the 
-writ petition filed after a delay of almost 20 
years since the order of the Rajpramukh was 
passed could be entertained. 

Reg. 1: Learned counsel submitted that the 
order having been passed by the Rajpramukh 
and not by the Government of the day could 
lie questioned as the same was not in accord- 


ance with Rule 29 of the Rules. Learned 
counsel placed reliance on Th. Bahadur Singh 
v. Rajpramukh of Rajasthan, 1LR (1957) 7 
Raj 670 = (AIR 1957 Raj 372) in support 
of his contention. I have carefully gone 
through this case. In that case one Thakur 
Sheodan Singh who was a jagirdar of 6 
annas share in the jagir of Dhigwara was 
succeeded by his son Gopal Singh. Thikur 
Gopal Singh having no male issue made an 
application to the Government of His High- 
ness the Maharaja of Alvvar on 24-2-1945 for 
permission to adopt one Basant Singh accord- 
ing to Rule 9 of the Rules. The permission 
for such an adoption was given bv the Ex- 
ecutive Council of the Alvvar State on 2-5- 
1946 In the meantime Gopal Singh expired 
on 7-7-1946. Basant Singh who claimed to 
be the successor of Gopal Singh on the basis 
of adoption applied for recognition of his 
succession to Gopal Singh before the Hakim 
(Jagir) Against this application Basant Singh 
(Bahadur Singh 3 ) filed his objections and 
claimed that he was the nearest of kin and 
should be recognised as the successor of 
Thakur Gopal Singh. The Hakim, Jagir gave 
the opinion that Basant Singh was entitled to 
succeed, but on an appeal the Home Minister 
remanded the case for further enquiry and 
report as to whether any adoption ceremony 
in respect of Basant Singh had taken place. 
This report was submitted by the Hakim, 
Jagir on 13-9-1947 and it was to the effect 
that no ceremony of adoption had taken 
place beyond the sanction of the adminis- 
tration The judicial Secretary, who dealt 
with the matter, recorded his opinion to the 
effect that the mere sanction to adopt did not 
amount to an adoption without any cere- 
mony of adoption. Accordingly, he re- 
commended that succession be recognised 
in favour of the claimant other than Basant 
Singh who may be found to be entitled to 
succeed according to law. Basant Singh 
hied an appeal against this order of the 
judicial Secretary and the Council of 
Ministers of Matsya Union, which had 
come into existence bv that time 
rejected the appeal. Basant Singh then filed 
a , r TT v a Pphcation which remained undecid- 
merger of the Matsya Union into Raj- 
asthan. This review petition was decided bv 
the Rajpramukh of the United State of Raj- 
asthan under Article 7 of the Covenant and 
on 16-9-1932 the Revenue Secretary convey- 
er! the order of the Rajpramukh to the effect 
that succession in favour of Thakur Basant 
Singh be recognised in view of his adoption 
having been sanctioned bv the administra- 
tion. It was this order of the Rajpramukh 
passed on 16-9-1952 that came to be chal- 
lenged in the Bahadur Singh’s case, ILR 
(1937) 7 Ra) 670 = (AIR 1937 Raj 372). TliiJ 
case is in my view, distinguishable from the 
present case. In the present case the im- 
pugned order was passed by the Rajpramukh 
of Matsya prior to the coming into force of 
the Constitution as well as the integration of 
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t£ he Matsya Union with the United State of 
^Rajasthan. Powers of the Rajpramukh as 
ithey were prior to the coming into force of 
the Constitution arising from the covenant 
•were not the same as the powers of the Raj- 
pramukh flowing ‘from the Constitution. 

5. In Umrao Singh v. Bhagwati Singh, 
AIR 1956 SC 15 their Lordships of the 
■Supreme Court had occasion to deal with die 
powers of the Rajpramukh under the cove- 
nant before the coming into force of the Con- 
stitution. Their Lordships observed that the 
powers of the Rajpramukh in the matter of 
recognition of succession to jagir arising 
from the covenant were in the nature of 
sovereign powers, and were political in 
character being an incident of sovereignty 
and a matter that had to be exclusively settl- 
ed in exercise of such a power cannot pos- 
sibly be the adjudication in a Civil Court. I 
am not unmindful of the fact that their Lord- 
ships were dealing with a civil suit and not 
a matter arising under Article 226 of the 
"Constitution but all the same if an order was 
passed by a competent authority namely, the 
Rajpramukh and the order that was passed 
partook of the character of an act of a sov- 
ereign authority, then in respect of such an 
order the powers of this court under Arti- 
cle 226 of the Constitution too cannot be in- 
voked as the action of the Rajpramukh was 
a completed act prior to the coming into 
force of the Constitution. Learned counsel 
for the petitioner wants to argue that accord- 
ing to Rule 29(d) the matter could have 
Been dealt with only by the Government as 
■distinct from the Rajpramukh. I may read 
the relevant sub-rule: — 

“Rule 29(d) After making necessary inqui- 
ries about the claims referred to in clause 
<b) the Hakim Jagir shall as soon as possible 
submit for the orders of His Highness’ Gov- 
ernment his report and recommendations 
iibout succession.” 

In the period prior to the Constitution the 
term “His Highness Government” and the term 
"“Ruler” were almost synonymous. The Con- 
stitution of the erstwhile Indian State of Al- 
war was that the Ruler of Alwar was the re- 
pository' of all legislative, judicial and exe- 
cutive powers. In other words, the Ruler 
■of Alwar was the sovereign for the internal 
administration of the State, No distinction 
whatsoever, in my view, can be made between 
what is termed as “His Highness Govern- 
ment” and “His Highness” or “Ruler”. The 
position would change after the coming in- 
to force of the Constitution, Thereafter 
there will be no sovereign authority vesting 
in the Rajpramukh or the Governor and in 
that context the term “His Highness Govern- 
ment” will be deemed to be substituted by 
the successor Government who will be en- 
titled to exercise statutory powers apart from 
sovereign powers. This, however, cannot 
apply to the period preceding the Constitu- 
tion as already observed. In these circum- 
stances it is hardly of any consequence whe- 
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ther it was the Government of Matsya Union 
which passed the order or the Rajpramukh 
of the Union was passed the order. In ei- 
ther case the order will be in the name of 
the Rajpramukh duly authenticated by an of- 
ficer empowered to authenticate such order. 
In these circumstances I do not find force 
in the contention sought to be raised by 
learned counsel for the petitioner. 

6. As regards the delay, learned counsel 
for the petitioner submitted that the peti- 
tioner had been making representations to 
the State Government from time to time and 
the letters received from the State Govern- 
ment showed that the matter was under con- 
sideration of the Government. He has cited 
Firm Udairaj Bankatlal v. Commr. Civil Sup- 
plies Rajasthan, ILR (1951) 1 Raj 692 = (AIR 

1952 Raj 79) and Manohar Singhji a'. State 
of Rajasthan, ILR (1951) 1 Raj 888 = (AIR 

1953 Raj 22). I have gone through these 
cases as well. It is noteworthy that the delay 
in the present case is abnormal and even if 
the making of representations afforded any 
justification the petitioner has obviously 
waited for too long. Such a delay of almost 
two decades is not fit to be condoned. It 
is further noteworthy that these socalled 
representations were not under any provi- 
sion of law. 

7. In view of these considerations there- 
fore, I am not inclined to entertain the 
present writ petition which I hereby reject 
in limine. 

Petition dismissed. 


AIR 1970 RAJASTHAN 91 (V 57 C 20) 

P. N. SHINGHAL, J. 

Jaipur Vastra Vyopar Sangh Ltd. (In liqui- 
dation) and another, Applicants v, Shyam 
Sunder Lai Patodia, Respondent. 

Company Petn. No. 24 of 1963, D/- 18- 
4-1969. 

(A) Companies Act (1956), Sections 295, 
34 and 325 — Liability of past director for 
money owed by him to company — Com- 
pany alone entitled to sue. 

A past director is liable for money owed 
by him to the Company. He is also liable 
in action by the Company if he has been 
negligent or has committed some breach of 
his duty towards the Company. In the 
normal course, only the company is entitled 
to sue on any such cause of action. (1869) 
LR 8 Eq 381 & (1878) 12 Ch D 738 & 
(1843) 2 Hare 461 & (1956) Ch 565, Rel. 
on. (Para 20) 

(B) Companies Act (1956), Section 543 — 
Application for investigation into conduct of 
a past director — Misapplication of funds 
of company alleged — Earlier suits brought 
by company for recovery of money against 
Director dismissed for default of plaintiffs 
appearance — No allegation of breach in 
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the earlier suits — Application under Sec- 
tion 543 not barred as it is neither a suit 
nor is it for the same cause of action. AIR 
1933 All 205 & AIR 1928 Bom 67 & AIR 
1948 Mad 51 & AIR 19GG Ker 121 & 
(1878) 10 Cli D 118 & (1878) 9 Ch D 59o 
& (1880) 15 Ch D 507 & (1882) 21 Ch D 
519, Rcl. on. (Paras 22, 23, 29) 


(C) Civil F. C. (1908), Order 4, Rule 1 
and O. 9, R. 9 — Word ‘suit’ — Mean- 
ing — Application under Section 543, Com- 
panies Act is not a suit. 


The word ‘suit’ has not been defined in 
the Civil P. C. or in the Companies Act but 
as will appear from the provisions of O. 4, 
R. I, C. P. C., every suit is instituted by 
presenting a plaint to the Court or such 
officer as it appoints in this behalf. The 
word ‘suit’ ordinarily means, and apart from 
some context must be taken to mean, a civil 
proceeding Instituted by the presentation of 
a plaint. Therefore a proceeding which is 
not required to be treated as a suit under 
any otner law, is not a suit. As such when 
there is no provision in the Companies Act 
that an application under S. 543 would be 
a suit, it cannot be said that it would be a 
suit within the meaning of Order 9, Rule 9, 
C. P. C. AIR 1933 PC 63 & AIR 1934 
Mad 103 (2) (FB), Rel. on, (Paras 22, 23) 
Cases Referred: Chronological Paras 


(1966) AIR 1966 Ker 121 (V 53) = 
1966 Ker LJ 246, Official Liquida- 
tor, Palai Central Bank Ltd., Ema- 
kulam v. K. Joseph August! 

(1956) 1956 Ch 565, Palvides v. Jenson 

(1948) AIR 1918 Mad 51 (V 35)= 
1947-1 Mad LJ 234, Official Liqui- 
dator v. V. N. Krishnaswami Iyen- 
gar 

(1946) AIR 1946 All 269 (V 33) = 
ILR (1946) All 96, Benaras Bank 
Ltd. v. Sri Prakasha Bhagwan Das 

(1934) AIR 1934 Mad 103 (2) (V 21) = 
ILR 57 Mad 271 (FB), N. K. R. M. 
Rajagopala Chettiar v. Hindu Reli- 
gious Endowment Board 

(1933) AIR 1933 PC 63 (V 20)= 
60 Ind App 13, Hansraj Gupta v. 
Dehra Dun Mussoorie Electric 
Tramway Co. Ltd. 

(1933) AIR 1933 All 205 (V 20) = 
ILR 55 All 250, Official Liquidator 
v. Liaqat Hussein 

(1928) AIR 1928 Bom 67 (V 15)= 
ILR 52 Bom 111, Sridhar Sadba 
Powar v. Ganu Mahadu Kavade 

(1928) 1928 Ch 861= 140 LT 219 
In re Etic Ltd. 

(1832) 21 Ch D 519= 52 LJ Ch 217, 
Flitcroft’s case 

(1880) 15 Ch D 507= 49 LJ Ch 541 
Burgess’s case 

(1878) 9 Ch D 593= 47 LJ Ch 801, 
In re, Whitehouse & Co. 

(1578) 10 Ch D 118= 48 LJ Ch 163, 
In re. National Funds Assurance Co. 


30 

20 


30 

30 


21 


21 

22 

29 


23 


23 

23 


(1878) 12 Ch D 738= 38 LT 345, 
Nant-y-Glo and Blaina Ironworks 
Co. v. Grave 20 

(1869) LR 8 Eq 381 = 17 WR 1037, 

Joint Stock Discount Co. v. Brown 20 

(1843) 2 Hare 461= 67* ER 189, 

Foss v. Harbottle 20 

D. P. Gupta, for Applicants; M. D. Bhar- 
gava, for Respondent. 

ORDER: — This is an application under 
Section 543 of the Indian Companies Act, 
1956, by the Official Liquidator of Messrs. 
Jaipur Vastra Vyopar Sangh Ltd., in liquida- 
tion hereinafter referred to as “the Com- 
pany”, for examination of the conduct of 
respondent Shyam Sunder Lai Fatodia, who 
is a past director of the Company, and for 
an order compelling him to restore the 
money, with interest at such rate as the 
Court thinks just, or to contribute such sum 
to the assets of the Company by way of 
compensation in respect of misapplication, 
retainer or breach of trust as the Court 
may think proper. 

2. The Company was registered under 
the Jaipur Companies Act of 1942. It is 
not in controversy that the provisions of 
that Act were similar to those of the Indian 
Companies Act, 1913, and that the respon- 
dent was the Managing Director of the Com- 
pany from March 21, 1946 to December 31, 
1948. 

3. The Company is a public company 
and it has been alleged that, taking unduo 
advantage of his position as its managing 
director, the respondent took and utilised 
Rs. 2,07,832/- for his personal use and 
thereafter transferred the money in the 
name of his father Rameshwar Das Patodia 
on April 29, 1948, It has also been alleged 
that the respondent took Rs. 19.58S/4/6 
from the funds of the Company. Both tho 
sums were not repaid, and this is why it 
has been contended that the respondent has 
misapplied, retained and became liable and 
accountable for the money of the Company. 
An order for the winding up of the Com- 
pany was made on March 9. 1960, and it has 
therefore been prayed that this Court 
should examine into the conduct of the res- 
pondent and make the aforesaid order under 
Section 543. 


4. The respondent has filed a reply in 
whjch he has denied the allegation that he 
had taken any undue advantage of his posi- 
tion as the managing director of the Com- 
pany. He has stated that the sum of 
Rs. 2,07,832/- was treated as a loan and a 
lien was created under Article 16 of the 
Articles of Association of the Company 
vwiich was recognised and confirmed by the 
J/ ,s tilct Judge. As regards the sum of 
Rs. 19,588/4/6, it has been stated that the 
amount was taken "against the commission 
of the managing directorship” and only a 
tormal adjustment remained to be made, 
luirther, it has been stated that ft was the 
business of the Company to advance loans to 
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members and create liens on their shares. 
The respondent has also pointed out that 
the Company filed two suits for the reco- 
very of these amounts: Civil Original Suit 
I\ T o. 20 of 1953 was filed for the recovery 
of Rupees 2,37,299/11/6 against 
Rameshwar Das and others, but it was 
dismissed in ‘default of the plaintiffs 
appearance on October 15, 1959. 

Civil Original Suit No. 21 of 1953 
was filed for the recovery of Rs. 24,571/8/- 
and it was dismissed in default of the plain- 
tiffs appearance on July 15, 1958. It has 
therefore been urged that these amounts can- 
not be recovered by the present application 
under Section 543 and the Company is estop- 
ped from making the recovery on account 
of a resolution of the Company dated April 
16, 194S, and also because of the bar under 
Order 9, Rule 9, C. P. C. as well as the 
bar of limitation. 

5. A rejoinder was filed by the Official 
Liquidator and the points in controversy be- 
tween the parties were drawn up in con- 
sultation and with the agreement of their 
learned Counsel as follows, — 

1. Has respondent Shyam Sunderlal as 
managing director of M/s. Jaipur Vastra 
Vyopar Sangh Limited, Jaipur, misapplied 
or retained or became liable or accountable 
for the sums of Rs. 2,07,832/- and Rupees 
19,558/4/6 during the period March 21, 
1946 to April 29, 1948? 

2. If so, at what rate of interest he should 
be compelled to repay the money? 

3. Is the present petition not maintain- 
able on account of the dismissal of civil ori- 
ginal suits Nos, 20 of 1953 and 21 of 1953 
by the Senior Civil Judge of Jaipur? 

4. Is the petition not maintainable as it 
has been filed after great delay? 

The Official Liquidator has recorded his own 
statement in support of the application, 
while the respondent has examined himself. 
There is also some documentary evidence on 
the record. I shall consider the evidence 
while dealing with the points ad seriatim. 

6. Point No. 1: 

As has been stated, it is not disputed that 
the respondent was the managing director of 
the Company from March 21, 1946 to De- 
cember 31, 1948 and the first point for con- 
sideration is whether he misapplied, or re- 
tained, or became liable or accountable for 
the sums of Rs. 2,07,832/- and Rupees 
19,588/4/6 during that period. 

7 . So far as the sum of Rs. 2,07,832/- 
is concerned, a perusal of Article 99 of the 
Articles of Association of the Company 
shows that the business of the Company was 
managed by the managing director or 
directors subject to the control of the Board 
of Directors, The respondent was therefore 
in a position to manage the affairs of the 
Company. The Official Liquidator has stat- 
ed that the respondent withdrew a sum of 
Rs. 1,00,000/- from the funds of the Com- 
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pany as per entry Ex. 1 and debited the 
amount to the account of Mahaveer Cotton 
Spinning and Weaving Mills, Delhi, as per 
Entry Ex. 2. He has also stated that on 
April 29, 1948, the amount due to the Com- 
pany from the Mahaveer Cotton Spinning 
and Weaving Mills, Delhi was Rs. 1,03,180/ 
12/- and that it was then transferred to the 
account of the respondent under Entry Ex. 3. 

He has made a reference to “khata” 
Entry Ex. 5 and has stated that the amount 
due from the respondent in that account on 
April 29, 1948, was Rs. 2,07,832/- because 
some other amounts were also withdrawn 
by the respondent from the funds of the 
Company for himself, and also because of 
accumulation of interest at 6 per cent per 
annum. The Official Liquidator has pro- 
duced transfer Entry Ex, 6 in this respect, 
and has stated that the amount was there- 
after transferred from the personal account 
of the respondent to the account of his firm 
Messrs. Rameshwar Das Patodia. There is a 
corresponding Entry (Ex. 7) at page 94 of 
Tdiata bahi” No. 6 for 1947-48 in the ac- 
count of the respondent for Rs. 2,07,832/-. 
The debit entry of it in the ledger account 
of Messrs. Rameshwar Das Patodia is in the 
“khata bahi” and it has been marked Ex. 8. 

The Official Liquidator has stated that the 
balance due on March 31, 1950, was Rupees 
2,33,355/8/- which was acknowledged by 
the respondent in document Ex. 10 on April 
15, 1950. It has been stated that this 
amount has not been paid by the respon- 
dent or his firm Messrs. Rameshwar Das 
Patodia. The liability in the present appli- 
cation has however been confined to Rupees 
2,07,832/- because that was the amount 
which was due up to the period when the 
respondent functioned as the managing 
director of the Company. Nothing has been 
elicited in the cross-examination to shake the 
testimony of the Official Liquidator. On the 
other hand, a perusal of the respondent’s 
statement shows that he has clearly admitted 
that the money was taken by him. He has 
also admitted that the 61 shares of the 
Company in the name of his father Ramesh- 
war Das Patodia were owned by him. Fur- 
ther, he has admitted the execution of docu- 
ment Ex. 10 dated April 9, 1950, in which 
he clearly stated and acknowledged the fact 
that he was the owner of M/s. Rameshwar 
Das Patodia and the sum of Rs. 2,32,355/ 
8/- on account of principal and interest was 
due up to the Company upto March 31, 
1950. He further stated in that document 
that the Company’s lien on his shares would 
remain unaffected by the acknowledgment. 

The respondent has admitted in his state- 
ment in this Court that he was the managing 
director of Mahaveer Cotton Spinning and 
Weaving Mills, Delhi also, that the sum of 
Rs. 1,00,000/- was remitted to it by the 
Company and that, inclusive of interest, the 
amount rose to Rs. 1,03,180/12/- which was 
transferred to his personal account there- 
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after and a hen was created on his shares 
for the money when he did not deposit it in 
spite of notice by the Company. A perusal 
of entry Ex. 3 also shows that the amount 
was debited to the respondent under his 
instructions. The respondent has also admitted 
that he took more money from the Company 
from time to time and that Ex. 5 showing 
the liability for Rs. 1,03,180/12/* is correct, 
and so also subsequent entry Ex. 7 showing 
that the liability rose to Rs. 2,07,832/- 
thereafter. It cannot therefore be doubted 
that the Official Liquidator has succeeded jn 
proving that the sum of Rs. 2,07,832/- was 
due from the respondent as he had wth- 
drawn various sums of money from the 
Company from time to time. It is not at all 
m dispute that this amount has not been re- 
paid so far. 

8. It has however been argued on behalf 
of the respondent that it was the business 
of the Company to advance loans to its 
members and create liens on their shares, 
and that there is nothing in his conduct to 
attract Section 543 of the Companies Act 
This argument is quite incorrect because a 
perusal of the Memorandum of Association 
of tho Company shows that it was not the 
object of the Company to advance loans to 
its members Moreover, Section 88D of the 
Jaipur Companies Act prohibited the Com- 
pany from making any loan to a director or 
to a firm of which the director was a partner, 
so that it is quite obvious that the money 
was taken by the respondent m contravention 
of the objects of the Company and the law. 
It is true that a hen was created on the 
shares of the respondent, but lie has admit- 
ted that the Company d;cl so when he did 
not make the repayment in spite of notice. 
It cannot therefore be said that the creation 
'he lien recognised or authorised the with- 
drawal of the money by the respondent or 
created a fresh agreement between him and 
the Company so as to wipe off the earlier 
liability. 


9. An attempt has been made to show 
that the money was taken by the respondent 
with the consent of the Board of Directors 
of the Company, for this is what the respon- 
dent has stated in this Court. He had how- 
ever to admit that there was no such consent 
in ^wiring. The plea regarding the consent 
of fhe_ directors is quite false because arti- 
cles 9o and 97 of the Articles of Association 
ot the Company clearly provided that any 
such resolution had to be in writing signed 
by a majority of the directors. Article 97 
in fact required, inter alia, that all resolu- 
tions and proceedings of the directors bad 
to be entered in the book provided for the 
purpose. The plea of oral consent of the 
directors must therefore be rejected as in- 
correct. 


10. I have therefore no hesitation f n 
holding that the respondent as managing 
director of the Company misapplied, or re- 
tained, or became liable or accountable for 


the sum of Rs. 2,07,832/- which, it is ad- 
mitted, has not been repaid to the Company 
so far. 

11. I shall now deal with the other sunn 
of Rs. 19,588/4/6. The Official Liquidator 
has stated that the respondent withdrew a 
sum of Rs. 20,000/- from the funds of the- 
Company on July 26, 1948 in his personal 
account as per Entry Ex. 12 in the cash 
book of the Company. There is a corres- 
ponding entry m the respondent's ledger ac- 
count at page 43 of "khata babi" No. 7 ot 
the relevant year and it is Ex. 13. The 
balance due from the respondent on this ac- 
count was Rs. 20,613/12/- on March 31* 
1930 according to Entry Ex. 15 in the- 
“khata bahi”. The Official Liquidator has: 
however confined the liability to Rupees. 
19,588/4/6 as the respondent ceased to be- 
the managing director of the Company after 
that amount had become due, 

12. The respondent has admitted that he- 
withdrew Rs 20,000/- from the Company 
against entry Ex. 12, but lias stated that he 
did so as the money was due on account 
of his commission as managing director. Re- 
claims that lie was entitled to a commission! 
at the rate of 10 per cent on the net pro- 
fits. But he has also admitted that the com- 
mission was payable to him after settling the- 
account for the whole of the year. Further* 
he has admitted that the final account waft 
not settled upto the date when he withnrew- 
the sum of Rs. 20,000/-. It is therefore <juit& 
apparent that the respondent was not entitl- 
ed to take the money as it had not fallen due- 
on the date when it was taken. Section 87C 
of the Jaipur Companies Act, which admit- 
tedly governed the matter, provided that the 
remuneration of the managing agent was to 
be the sum based on a fixed percentage of 
the net annual profits of the Company and 
that the net profits were to be calculated 
after allowing for all the usual working 
charges, interest on loans and advances etc, 
in each year. The respondent could not" 
therefore calculate the remuneration at hir- 
own wall and pleasure and withdraw it as 
he pleased. The balance-sheet (Ex. A, 6) 
of the Company was not ready until Janu- 
ary 11. 1949, and the withdrawal of the- 
sum of Rs. 20,000/- was therefore quite 
improper, unauthorised and illegal. This 
was in fact pointed out in portion A to B' 
of the director's report to the share-holders- 
while presenting the balance-sheet (Ex. A-6) 
and it was specifically stated in it that this- 
was the reason why the respondent was re- 
moved from the office of managing director. 

13. It has however been argued that the- 
respondent withdrew the sum of Rs- 20,000/- 
with the consent of the Board of Directors. 
This contention is incorrect because the- 
respondent has admitted that there was no- 
Such written consent and in view of the 
provisions of Articles 95 and 97 of the Arti- 
cles of Association of the Company whiebi 
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required the resolution or minutes to he in 
writing, the plea of oral consent of the 
Directors is quite unconvincing. 

14. The respondent has admitted that in 
balance-sheet Ex. A-6 the commission of the 
managing director has been shown as 
Rupees 2,567/12/3 for the period ended 
May 31, 1948. This amount was credited 
to the respondent’s account on April 29, 
1948, and this is not disputed before me. 
It is therefore quite clear that the respon- 
dent was not justified in taking the sum of 
Rs. 20,000/- on that account and in with- 
holding its repayment. lie has taken the 
plea that tire profit and loss account was not 
correctly prepared because a sum of Rupees 
70,000/- was paid to the Government al- 
though it was not due to it and was wrongly 
shown as expenses. He has also stated that 
the directors undervalued the stock of cloth 
by about Rs. 70,000/-. He had however to 
admit in the cross-examination that it was 
simply his own ■ opinion that the sum of 
Rs. 70,000/- was not due to the Govern- 
ment. Moreover, he admitted that the Gov- 
ernment did not refund the money. 

Similarly, he had to admit that his state- 
ment regarding undervaluaiton of the stock 
was based on memory. To say the least, it 
has not been supported by any documentary' 
evidence on the record. On the other hand, 
there is no reason to disbelieve the balance- 
sheet and I have no hesitation in holding 
that the respondent was not entitled to take 
the sum of Rs. 20,000/- from the Company. 
The Official Liquidator has proved that the 
sum of Rs. 19,588/4/6 is due from the res- 
pondent in this respect and it is quite clear 
that this amount has been misapplied, or re- 
tained or that the respondent has become 
liable and accountable for it to the Com- 
pany'. 

15-16. Point No. 2: 

The next point relates to the question of 
interest. The Official Liquidator has stated 
that the liability of the respondent in regard 
to the initial withdrawal of Rs. 1,00,000/- 
stood at Rs. 2,07,832/- as per Entry'^Ex. 7, 
He has also stated that this “khata” entry 
included interest at 6 per cent per annum. 
It is therefore clear that interest at that 
rate was charged even during the period of 
the managing directorship of the respondent 
and there is no reason why it should not 
be allowed thereafter. So also, when it has 
been shown that the respondent unjustifiably 
retained Rs. 19,588/4/6, there is no reason 
why, in the absence of any evidence to the 
contrary', he should not be liable to pay inte- 
rest at 6 per cent per annum on this amount 
from the date of the application until realisa- 
tion. It may be mentioned that Section 235 
of the Jaipur Companies Act and the Indian 
Companies Act of 1913, provided for the 
payment of interest, and so also Section 543 
of the Companies Act of 1956 and noth- 
ing has been shown why the interest should 
be disallowed in the present case- 


17. Point No. 3: 

The third point for consideration is whe- 
ther the present application is not maintain- 
able on account of the dismissal of civil ori- 
ginal suits Nos. 20 and 21 of 1953 by the- 
Senior Civil Judge of Jaipur. In order to ap- 
preciate the controversy', it will be necessary 
to recapitulate the facts. 

18. The respondent was the director of 
the Company from March 21, 1946 to De- 
cember 31, 1948. The Company thought 
that he was liable for the two sums of money- 
which he had withdrawn and in respect of 
which I have recorded the above findings in- 
favour of the Company. It has been admit- 
ted before me that the Company filed two- 
suits against the respondent. Suit No, 20 of 
1953 was filed for the recovery' of Rupees' 
2,37,299/11/3 under plaint Ex. A.3 on 
March 26, 1953, against respondent Shyam 
Sunderlal Patodia, Messrs. Rameshwar Das- 
Patodia, Seth Rameshwar Das Patodia, Seth- 
Sanwal Ram Patodia and Pandit Bhonre- 
Sahai Sharma. Suit No. 21 of 1953 was filed' 
for the recovery' of Rs. 24,571/8/- under 
plaint Ex. A. 8 on March 31, 1953, against 
the respondent. It is also admitted that 
suit No. 20 of 1933 was dismissed in de- 
fault of the plaintiffs appearance on Octo- 
ber 15, 1959, and no application was made 
for its restoration under Order 9, Rule 9, 
C. P. C. Suit No. 21 of 1953 was also- 
dismissed in default of the plaintiffs appear- 
ance, on July 15, 1958. An application was; 
filed on August 14, 1958 for its restoration- 
under Order 9, Rule 9, C. P. C., but it was-- 
dismissed for default of appearance on 
January 16, 1959, The question is whether 
the present application under Section 543 of- 
the Companies Act, 1956, is maintainable in- 
these circumstances in suite of the provisions- 
of Order 9, Rule 9, C.' P. C.? 

19. It is quite apparent that, on the ad- 
mitted facts just referred, the two suits were- 
dismissed under Order 9, Rule 8, C. P. C- 
because the plaintiff did not appear when 
the suits were called on for hearing. Order 9, 
Rule 9, C. P. C, provides that on such dis- 
missal “the plaintiff shall be precluded from 
bringing a fresh suit in respect of the same- 
cause of action,” but that he may apply 
for an order to set the dismissal aside. 
It has therefore to be examined whether the- 
present application under Section 543 of the- 
Companies Act is barred under this rule. In 
other words, the questions for answer are- 
whether; (i) in making the present applica- 
tion the Official Liquidator has acted for or 
on behalf of the plaintiff in the two suits in 
question, (ii) the present application is a. 
fresh suit, and (iii) it relates to the same 
cause of action? For reasons to be stated' 
presently, these questions must be answered 
in the negative. 

20. Now a past director is liable for 
money owed by' him to the Company'. He 
is also liable in action by the Company if 
he has been negligent or has committed 
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some breach of his duty towards the Com- 
pany: Joint Stock Discount Co. v. Brown, 
(1869) LR S Eq 381, and Nant-Y-Glo and 
Blaina Ironworks Company v. Grave, (1878) 
12 Ch D 738 but, in tne normal course, only 
the company is entitled to sue on any such 
cause of action, as has been held in Foss v. 
Harbottle, (1943) 2 Hare 461 and Palvides 
v. Jenson, 1936 Ch 563. Some excep- 
tions have been recognized to this rule but 
they have not been pleaded or proved in the 
present case, A perusal of the plaint in the 
two suits shows that in Civil Suit No. 20 of 
1953, the Company took the plea that 
Shyam Sunder Das Patodia had paid Rupees 
1,00,000/- to Mahaveer Cotton Spinning 
and Wea\mg Mills, Delhi, from the funds 
of the Company on June 6, 1947, and that 
on April 29, 1948 he got the amount of 
Rs. 1,03,180/12/3 standing to the debit of 
the Mahaveer Cotton Spinning and Weaving 
Mills transferred to his own account and 
took further amounts from the Company 
during the period from June 9, 1947 to Apnl 
29, 194S, and thus owed the sum of Rupees 
2 07,832/- to the Company which was trans- 
ferred to the account of Rameshwar Das 
Patodia. Mention was also made of the fact 
-that the moneys were taken in violation of 
Section 86D of the Jaipur Companies Act, 
and there was a prayer for their recovery. 

The allegation m Civil Suit No 21 of 1953 
was that Shvam Sunder Lai Patodia took 
away Rs. 20,000/- from the funds of the 
♦Company on July 26, 1948 and got the 
money debited to his personal account on 
that date. In this case also, reference was 
made to Section 86D of the Jaipur Com- 
panies Act and the suit was raised for the 
recovery of the money. It is therefore quite 
clear that both the suits were simple money 
suits and that, in fact and substance, the 
)liab ; lity was not based on any misconduct of 
,Shyam Sunder Lai Patodia as such. So also, 
jthere was no question of recovery of com- 
pensation or damages for his misconduct, 
moreover, it was the Company which 
[brought those actions, and not the Official 
(Liquidator. In all these facts and circum- 
stances it cannot be said that the present 
application under Section 543 of the Com- 
panies Act, 1936, is in the nature of a suit 
or that it has been brought by the same 
person who raised the two earlier suits, or 
.that the cause of action is the same. 

21. In fact the present application is not 
at all in the nature of a suit. The word 
■“suit" has not been defined in the Code of 
'Civil Procedure or the Companies Act but, 
as will appear from the provisions of O. 4, 
R. 1, C. P. C., every suit is instituted by 
“presenting a plaint to the Court or such 
officer as it appoints io this behalf*. It is 
not in dispute that, in the present case, the 
application of the Official Liquidator under 
■Section 543 of the Companies Act is not a 
plaint. The meaning of the word “suit" was 
•considered by their Lordships of Privy Coun- 
cil in Hansraj Gupta v. Dehra Dun-Mussoorie 


Electric Tramway Co, Ltd., AIR 1933 PC 
63 and their Lordships held as follows: — 
“The word ‘suit’ ordinarily means, and 
apart from some context must be taken to 
mean, a civil proceeding instituted by tha 
presentation of a plaint. 

Their Lordships were no doubt considering 
the question with reference to the provisions 
of Section 3 of the Limitation Act of 1908, 
but it is quite apparent from their judgment 
that they took this view on the basis of 
the general law, for they held that the ex- 
planation to Section 3 of the Limitation Act 
was not concerned with the question of 
what is a suit, and their observation cannot 
be said to be limited to that section. There 
is therefore high authority for the view that 
the word "suit" ordinarily means a civil pro- 
ceeding instituted by the presentation of 
plaint, unless of course there is any thing 
repugnant in the subject or the context. In 
the present case, it cannot be said that there 
is any such repugnancy so as to exclude the 
application of the genefal view of their 
Lordships. Therefore a proceeding which 
does not commence with a plaint, and which 
is not required to be treated as a suit under 
any other law, is not a “suit”: N. K. R. M. 
Rajagopala Chettiar v. Hindu Religious En- 
dowments Board, Madras, AIR 1934 Mad 
103 (2). So when there is no provision in the 
Companies Act that an application under 
Section 543 would be a “suit’’, it cannot bo 
said that it would be a suit within the mean- 
ing of Order 9, Rule 9, C. P. C. 

22. An application under Section 543 is 
based on the alleged misconduct of a past 
or present director, managing agent etc., 
and, by the express wordings or the section 
the right to present it does not vest in the 
Company, But in the Official Liquidator, 
liquidator, or any creditor or contributory of 
the company. This has to be so because 
the purpose of the application is to ensure 
that any past or present director, or mana- 
ging agent etc., having a controlling inte- 
rest in the company may not be able to 
evade his liability either by the weight of 
his influence in the affairs of the company 
°u ° y P^ ea dmg that under the law it is only 
the company which has the nght to sue ana 
no one else. As was held in Official Liqui- 
dator v. Liaqat Husein, AIR 1933 All 205. 
misfeasance proceedings under Section 235 
of the Companies Act of 1913, (which was 
the counter-part of Section 543 of the Com- 
panies Act of 1956) was merely an exami- 
nation by the Court into the conduct of an 
officer of the company, and as a result of 
that examination the Court was entitled to 
t er °^ ,cer to restore the money or. 
the property of the company, but that pro-1 

was not a suit. I have no doubt! 
therefore that the present application is not! 
a suit . > 

23. So also, it cannot be said that th«[ 
cause of action for an application under | 
Section 543 is the same as far a suit by the! 
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Company, against a delinquent director or 
past ! director, By virtue of the winding 
up proceedings, the section gives new rights 
which did not exist before, and I consider 
it sufficient to refer here to the following 
passage from “Buckley on the Companies 
Acts”, thirteenth edition, page 672, — 

"As regards applications by the liquidator, 
the Act gives after winding up new rights 
which did not exist before winding up, and 
which can be enforced only in the winding 
up, so that it is not in this sense correct to 
say that the liquidator can recover only 
what the company could have recovered. 
But it is a correct statement that this Sec- 
tion is a procedure section only. It merely 
provides a summary method for enforce- 
ing such liabilities as might have been en- 
forced by the company itself or by its 
liquidator by means of an ordinary action, 
including new rights created by the wind- 
ing up." 

This is what has been held in Re National 
Funds Assurance Company, (1878) 10 Ch. 
D. 118 at p. 125. In that case it has further 
been held that the new rights created by the 
winding up did not exist before the winding 
up and could be enforced only under the 
winding up proceedings. The same view 
has been taken in Re Whitehouse and Co. 
(1878) 9 Ch. D. 595, Burgess’s case, (1880) 
15 Ch. D. 507 and Flitcroft’s case, (1882) 21 
Ch, D. 519 at p. 530. 

24. In fact Section 543 cannot be said 
to enable the company to recover from 
a director or past director a mere monetary 
claim owed to the Company. This is the 
view taken of the provisions of Section 333 
of the Companies Act, 1948, in force in 
England (which is substantially similar to 
Section 543 of our Act), and I may only 
refer to Re Etic, Ltd, 1928 Ch. 861 in this 
connection. For this reason also, it cannot 
be said that an application under Sec- 
tion 543 is based on the same cause of 
action. 

25. Then there is one other feature 
which distinguishes the two proceedings. It 
has been stated regarding the court's discretion 
under Section 333 of the Companies Act, 
1948, of England in “Palmer’s Company 
Law”, twentieth edition, page 575, — 

“The court is given a discretion, both as 
to whether or not it will grant the relief 
sought, and as to the amount of relief which 
it gives. This is in contrast to an action by 
the company against a director, where the 
court would be bound to give judgment in 
accordance with the legal rights establish- 
ed.” 

It would be supererogation on my part to 
add to this observation, for it is sufficient to 
establish that an application under S. 543 
is not based on the same cause of action 
as a simple suit for the recovery of money. 
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26. The provisions of Section 543 do not 
prevent a company from filing a suit against 
a delinquent director or past director etc. 
for the recovery of money or damages but, 
by its very nature, an action by way of 
such a suit has to be brought by the liquida- 
tor on behalf of the company, while an ap- 

lication under Section 543 has to be made 

y him in his own name, for it cannot, in 
terms, be brought in the name of the Com- 
pany. 

27. For all these reasons, it cannot be 
said that_in presenting the application under 
Section 543 of the Companies Act, the Offi- 
cial Liquidator has acted in the capacity of 
a plaintiff, or that the application is by way 
of a suit, or that it relates to the same cause 
of action as the two suits of 1953. It fol- 
lows therefore that the bar of O. 9 R. 9 
C. P. C. cannot be raised against the ap- 
plication. 

28. There is one more reason for this 
view. As has been stated, the orders of 
dismissal of the two suits were passed on 
October 15, 1959 (in respect of suit No. 20 
of 1953) and July 15, 1958 (in respect of suit 
No. 21 of 1953). The winding up order was 
made on March 9, 1960, and by virtue of S. 
441 of the Companies Act, 1956, it took 
effect from October 26, 1957 when the peti- 
tion for the winding up of the Company was 
presented. Then Section 458-A of that Act 
provides that notwithstanding anything in the 
Indian Limitation Act, 1908 or in any 
other law for the time being in force, in 
computing the period of limitation pres- 
cribed for any suit or application in the 
name and on behalf of a company which is 
being wound up by the Court, the period 
from the date of commencement of the 
winding up of the company to the date on 
which the winding up order is made (both 
inclusive) and a period of one year immedia- 
tely following the date of the winding up 
order shall be excluded. It was therefore 
open to the Official Liquidator to make an 
application under O. 9, R. 9 C. P. C. within 
this extended period of limitation, and it can- 
not be said that the application would have 
been barred by limitation on account of the 
expiry of the normal period of thirty days 
prescribed for it. Two alternative courses 
were therefore open to the Official Liquida- 
tor: (1) he could make an application under 
Section 543 of the Companies Act for re- 
covery of damages from the delinquent past 
director, or he could apply under Order 9, 
Rule 9 C. P. C. for orders to set the dismis- 
sals of the suits aside. It cannot however 
be doubted that the former was the speedier 
remedy and the Official Liquidator cannot 
be blamed if he chose it in preference to the 
remedy under Order 9, Rule 9 C. P. C. It 
is not disputed, and is in fact admitted at 
the Bar, that the suits had not made any 
progress worth the name in the trial court 
and their restoration would have led to leng- 
thy trials. That, in turn, would have delay- 
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ed the winding up proceedings. If there- 
fore the Official Liquidator preferred the 
remedy by way of an application under Sec- 
tion 543 of the Companies Act, which had 
the added advantage of providing a longer 
period of limitation it cannot fustifiablv be 
argued that his application should be re- 
jected simply because he did not choose to 
adopt the remedy under O 9,R. 9C. P. C. 

29. What is barred under O. 9, R. 9 
C. P, C is another suit, but the bar cannot 
be raised where any other provision of the 
law intervenes. Thus it is well settled that 
the provisions of O 9, R 9 cannot override 
the provisions of Section 60 of the Transfer 
of Property Act and a fresh suit is permis- 
sible Shridhar Sadba Power v. Ganu Mahadu 
Kavade. AIR 1928 Bom 67 A forlion, the 
bar of Order 9, Rule 9 cannot debar the mak- 
ing of an application under Section 543 of 
the Companies Act to make a delinquent 
past director liable for misconduct. 


30. It may be said to be quite well 
settled that even if action by wav ot a suit 
is found to be barred by the law of limita- 
tion in any particular case, the remedy bv 
an application under Section 543 of the 
Companies Act is still available to the Offi- 
cial Liquidator (and others entitled to iti if 
the extended period of limitation prescribed 
by the section happens to be available to him 
Reference may in this connection be made 
to the decisions in Benaras Bank Ltd v. Shri 
Prakasha Bhagwan Das. AIR 1946 All 269 
at p. 273, Official Liquidator v N Knshna- 
swami Iyengar, AIR 1948 Mad 51 which 
made a reference to that case, and Official 
Liquidator, Palai Central Bank Ltd., 
Emakolam v. K. Joseph Augusti, AIR 1966 
Ker 121, m which both the cases were 
followed There is no reason why any 
stricter view should be taken ot the bar of 
Order 9, Rule 9, C. P. C. than of the bar 
under the Limitation Act 


31. For the foregoing reasons, I have no 
hesitation in deciding that the present appli- 
cation cannot be held to he barced because 
ot the dismissal of the Civil original suits 
1W 20 and 21 of 1933, and the point 
is decided against the respondent. 


32. Point No. 4: The last question for 
consideration is whether the petition cculd 
not be maintained as it was filed after great 
delay. Learned counsel for the respondent 
realised, however, during the course of the 
arguments that he could not sustain the 
objection to the maintainability of the pre- 
sent application on any such ground, and he 
did not therefore, press it for consideration. 
It wall be sufficient to say however that sub- 
section (2) of Section 543 of the Companies 
Act provides, inter alia that an application 
under sub-section (I) shall be made within 
Eve years from the date of the order for the 
winding up of the Company. As has been 
stated, it is not disputed that that order was 


made on March 9, 1960, and as the present 
application was filed on November 5, 1983,. 
it is undoubtedly within the prescribed 
period of limitation and the objection to 
the contrary is quite futile. 

33, Finding that the odds were against 
him, Mr. Bhargava, learned counsel for the- 
respondent. tried to raise the argument 'that 
because the Jaipur Companies Act of 1912 
and Indian Companies Act of 1913 were 
repealed on the coming into force of the 
Indian Companies Act, 1956, the applicant 
lost any right he had to make an applica- 
tion under Section 235 of the repealed Acts 
or Section 543 of the Companies Act, 1956. 
The learned counsel made repeated reference 
to Section 6 of the General Clauses Act to 
support his argument It is however quite 
unsustainable. No such objection was taken 
in the rcpl>, and the point was not pressed 
for consideration when the points for deter- 
mination were drawn up. Section 3 (1) (i) 
of the Indian Companies Act, 1956, defines 
“companv” to mean a company formed and 
registered under that Act, or an “existing 
company" as defined m clause {»). That 
clause defines an existing company to mean, 
inter aha, a company formed and registered 
under any of the previous laws relating to- 
companies mentioned in the clause. It can- 
not be doubted, and has not been disputed, 
that the Company was a company within 
the meaning of that definition. It would 
therefore undoubtedly fall within the purview 
of ^Section 543 of the Companies Act of 
1956 So, if in the course of its winding up, 
it appears that any past director has mis- 
applied, or retained, or became liable or 
accountable for, any money of the Company, 
there is no reason why the official liquidator 
should not move the Court for action under 
Section 543 of the Companies Act. the more 
so when if has been admitted by Mr. 
Bhargava that the order for the winding up 
of the Company was made on March 9. 
1960 under the provisions of the Companies 
Act of 1936. There is therefore no force in 
the argument of Mr. Bhargava and I have- 
no doubt that it cannot save the respondent 
From his liability under Section 543. 

34. In the result it is declared that 

respondent Shyam Sunder Lai Patodia has 
misapplied, or retained, or became liable or 
accountable for the sums of Rs. 2,07.832 
and Rs. 19.588/4/6, making a total of 
R s - 2,27,420/4/6. It is ordered that he 
shall repay to the Official Liquidator the 
said sum of Rs. 2.27,420/4/6. He shall 
pay interest at 6 per cent per an- 

num on the sum of Rs. 2,07,832 
from April 29, 1948 down to the 

date of payment. Similarly he shall pay 
interest at the same rate on the sum of 
Rs. 19,588/4/6 from November 5, 1963, 
which is the date of presentation of the 
present application down to the date of pay- 
ment. The respondent shall also pay the 
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costs of and incidental to this application' 
to the Official Liquidator. 

Ordered accordingly. 


AIR 1970 RAJASTHAN 99 (V 57 C 21) 

P. N. SHINGHAL, J. 

Firm Sitaram Agarwal, Appellant v. 
Hamath and another, Respondents. 

Second Appeal No. 354 of 1962, D/- 25- 
2-1969 from judgment of Dist. J. Jaipur D/- 
8-2-1962. 

(A) Partnership Act (1932), Sections 69 ( 2 ), 
58 and 59 — Scope — Requirements of Sec- 
tion 58 complied with by firm two months 
prior to its filing suit — Entry under Sec- 
tion 59 however made more than a month 
after that suit — Suit is barred under Sec- 
tion 69 (2) — AIR 1967 Andh Pra 99, Dis- 
sented. 

Where the requirements of Section 58 of 
the Partnership Act are complied with by a 
firm two months prior to its instituting a 
suit but the entry under Section 59 is made 
more than a month after that suit, such 
suit is clearly barred under S. 69(2). 

(Paras 6 and 10) 

Mere despatch or delivery of the statement 
under S. 58 or the mere filing of the state- 
ment by the Registrar of Firms does not 
have the effect of registering the firm and 
such despatch or delivery cannot suffice for 
saving the suit from the bar under Section 
69 (2). (Paras 4 and 9) 

Section 69 (2) prohibits the institution of 
a suit on behalf of a partnership firm unless 
the firm has been registered and the per- 
sons suing are or have been shown in the 
Register of Firms as partners of the firm. 
When the plaintiff-firm has not been regis- 
tered under Section 59, the first requirement 
of Section 69 (2) is not fulfilled. Thus the 
suit by such a firm is clearly barred under 
Section 69 (2) and the registration of that 
firm after the suit will not save it from the 
bar of Section 69(2). AIR 1967 Andh Pra 
99, Expl.; and Diss. from.; AIR 1935 All 
898 and AIR 1955 Trav-Co 155 and AIR 
1939 Pat 239 and AIR 1942 Mad 252 and 
AIR 1951 Nag 159 and AIR 1951 Bom 6 
and AIR 1952 Punj 415 and AIR 1953 Cal 
497 and AIR 1953 Madh Bha 42 and AIR 
1960 T and K 101 (FB) and AIR 1961 Assam 
2. Foil. Lindlev on “Law of Partnership’’ 12th 
Edn. p. 812, Expl, (Paras 6 and 10) 

(B) Civil P. C. (1908), O. 23, R. 1 (2) — 
Power of appellate court — Bar to suit under 
S. 69 (2), Partnership Act affirmed in second 
appeal — Withdrawal of suit under O. 23, 
R. 1 (2) with liberty to institute fresh suit on 
same subject-matter prayed for — No writ- 
ten application made to show why that pra- 
yer was not made in lower courts though de- 

FM/JM /C621/69/JRM /B 


fendant had specifically pleaded such bar — 
No grounds for grant of such prayer avail- 
able — Hence such prayer cannot be allow- 
ed — (Partnership Act (1932), S. 69 (2) ). 

(Para 12) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 Andh Pra 99 (V 54) = 
1967-1 Andh WR 192, Jayalakshmi 
Rice and Oil Mills Contractors Co., 
Angular v. Commr. of Income-tax, 

Andh Pra 7, 8, 9 

(1961) AIR 1961 Assam 2 (V 48) = 

ILR (1958) 10 Assam 8, Union of 
India v. Durgadulta Biswanath 10 

(1960) AIR 1960 J and K 101 (V 47) 

(FB), M/s. Jammu Cold Storage and 
General Mills Ltd. v. M/s. Khairati 
Lai and Sons 10 

(1955) AIR 1955 Trav-Co 155 (V 42) = 

ILR (1954) Trav-Co 1058, Bank of 
Koothathukulam v. Illen Thomas 8, 10 
(1953) AIR 1953 Cal 497 (V 40) = 

57 Ca! WN 225, Dwijendra Nath 
Singh v. Govind Chandra 10 

(1953) AIR 1953 Madh Bha 42 (V 40) = 
ILR (1953) Madh B 75, Nand 
Kishore v. Maheshwari Mills Ltd. 10 

(1952) AIR 1952 Punj 415 (V 39) = 

ILR (1953) Punj 223, Firm Des Raj 

Premchand v. Firm Hiralal Kali 

Ram 10 


(1951) AIR 1951 Bom 6 (V 38) = ILR 
(1951) Bom 101, Prithvisingh 
Devisingh v. Hasan Alii 10 

(1951) AIR 1951 Nag 159 (V 38) = 

ILR (1951) Nag 81, Abdul Karim v. 

Ram Das Narayandas 10 

(1942) AIR 1942 Mad 252 (V 29) = 

ILR (1942) Mad 355, K. K. A. 
Ponnuchami Goundar v. Muthuswami 
Goundar 10 


(1939) AIR 1939 Pat 239 (V 26) = 

ILR 18 Pat 1 14, Firm Ladu Ram 
Sagarmal v. Jamuna Prasad 
Chaudhuri 10 


(1935) AIR 1935 All 898 (V 22) = 

1935 All LJ 1243, Firm Ram Prasad 
Thakur Prasad v. Firm Kampta Prasad 
Sita Ram 8, 10 


C. L. Agarwal and R. S. Kejriwai, for Ap- 
pellant; P. C. Bhandari, for Respondents. 

JUDGMENT: This second appeal is by the 
plaintiff who has been unsuccessful in both 
the courts below. 

2. The two courts below have not gone 
into the merits of the controversy regard- 
ing the claim for the recovery of money, but 
have taken the view that the suit is barred 
under Section 69 (2) of the Partnership Act. 
As this is the only point for consideration in 
this second appeal, it is not necessary to 
state all the facts. It will be sufficient to 
say that the plaintiff averred in paragraph 
1 of the plaint that the plaintiff was a 
registered partnership firm of which Suraj 
Bus, Jagdish Narain, Nathulal and Sita Ram 
were the owners. This was denied by both 
the defendants. Defendant No, 2 pleaded 
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that the plaintiff was an unregistered part- 
nership concern of which Muilidhar and 
Daluram were also partners. In paragraph 
7 of the written statement it was stated 
that unless the plaintiff could establish that 
the firm was registered and the names ot aU 
its partners including Murhdhar and 
Daluram were shown as partners, the suit 


A. I.IU 


would be’ barred "under Section 69 of the 
Partnership Act 

The Erst issue therefore related to the 
question whether the plaintiff was a 
registered partnership firm. It has been 
admitted in this connection by the plaintiff 
that the application for registration was made 
on April 29, 1957 and while the registration 
fee was fully paid up on May 15, 19o7, the 
actual registration was made by the Registrar 
of Firms on August 26, 19o7. The suit 
was filed on July 15, 1957. On these ad- 
mitted facts, both the Courts below have 
taken the view that the suit is not maintain- 
able on account of the bar of sub-section (2) 
of Section 69 of the Partnership Act. The 
question is whether this view is incorrect? 

3. In order to appreciate the contro- 
versy, it will be desirable to make a reference 
to Sections 58, 59 and 69 of the Partnership 
Act for they are quite sufficient to show the 
scheme and the purpose of the provisions 


and the prescribed fee was paid on May 15, 
1957, so that the completed statement, in the 
form prescribed by Section 58, was made 
available to the Registrar on May 15, 1957, 
two months before the filing of the suit. But 
it is also admitted that the Registrar did not 
record an entry of the statement in the Re- 
gister of Firms until August 26, 1957, that 
is, more than a month after the institution 
of the suit. It cannot therefore be said 
that the plaintiff was a registered firm on 
the date of the suit or, in other words, it is 
quite clear that the suit was brought by the 
plaintiff at a time when it had not been re- 
gistered under Section 59. 

6. What then would be the effect of such 
non-registration? This is provided in Section 
69 of the Partnership Act, sub-section (2) of 
which reads as follows, — 

“69(2). No suit to enforce a right arising 
from a contract shall be instituted in any 
Court by or on behalf of a firm against any 
third party unless the firm is registered and 
the persons suing are or have been shown 
in the Register of Firms as partners in the 
firm.” 

Thus the sub-section prohibits the institution 
of a suit on behalf of a partnership firm un- 
less two requirements are fulfilled: (i) the 
firm has been registered, and (ii) the persons 
suing are or have been shown in the Register 


ttiaar of “ d the sr t 

been stated, it is beyond doubt that in the 


effect of non-registration. 

4. Sub-section (1) of Section 58 pro- 
vides that the registration of a firm may be 
effected at any time by sending by post or 
delivering to the Registrar a statement in 
the prescribed form, along with the pres- 
cribed fee, giving the particulars mentioned 
in the sub-section. It is not disputed that 
such a statement was filed on behalf of the 

i ilaintiff on April 20, 1957 and the pres- 
:rihed fee was paid on May 15, 1957. Thus 
hese requirements of Section 58 were com- 
plied with before the institution of suit on 
July 15, 1957. But Section 59 of the 

Partnership Act is equally important for it 
provides as follows 

“59. When the Registrar is satisfied that 
the provisions of Section 58 have been duly 
complied with, he shall record an entry of 
the statement i a a register called the Register 
of Firms, and shall file the statements.” 

The Section thus provides that the 
Registrar has to (i) satisfy himself that the 
provisions of Section 58 have been complied 
with, (u) record an entry of the statement 
(sent or delivered to him under Section 5S 
of the Act) in a register called the Register 
of Firms, and (lii) file the statement. It is 
therefore quite clear that the mere despatch 
or delivery of the statement referred to in 
Section 58, or the mere filing of the state- 
ment by the Registrar of Firms, does not 
have the effect of registering the firm. 

5. In the present case, as has been stat- 
ed, It is admitted that the statement referred 
to in section 5S was filed on April 20, 1957, 


present case the plaintiff firm was not re- 
gistered under Section 59 and the first re- 
quirement of sub-section (2) of Section 6$ 
was not therefore fulfilled before the insti- 
tution of the suit. The two courts below 
were quite justified in deciding the first 
issue, against the plaintiff and ordering the 
dismissal of the suit in view of the clear pro- 
visions of sub-section (2) of Section 69. 

7. The learned counsel for the plaintiff 
has however relied on the following obser- 
vations in paragraph 10 of Jayalakshmi Rice 
and Oil Mills Contractors Co., Angular v, 
Commr. of Income-tax Andhra Pradesh, AIR 
1967 Andh Pra 99 for the argument that mere 
presentation of the statement under Section 
58 of the Partnership Act had the effect of 
completing the registration of the firm, — 
"The words of the statute in Section 58 of 
the Partnership Act are express and clear that 
registration may be effected by delivering to 
uie Registrar a statement. On the contrary. 
Section 59 mentions that the Registrar shall 
make an entry of the statement in the Re- 
gister of Firms but does not say that, by 
such entry, registration is effected. Thus, the 
wording of the body of Section 59 is con- 
sonant with the wording of the body of 
Section 58 and the two sections indicate a 
scheme whereby the act of the partv by way 
of presentation of statement under Sec* 
tion 58 makes effective registration whereas 
the action of the Registrar is only a clerical 
act of recording an entry in the ‘Register of 
Firms and filing the statement regarding * 
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firm which had already become effectively 
registered.” 

It has therefore been argued that the 
firm had been eSectively registered when 
the registration fee was fully paid up on 
May 15, 1957, and that the suit which was 
filed on July 15, 1957 was quite in order. 

8. I have gone through the judgment of 
their Lordships of the Andhra Pradesh High 
Court but, with all respect, I am unable to 
subscribe to the view taken by them. 
Among other reasons, their Lordships relied 
on the following passage at page 812 of 
“Lindley on the law of Partnership” 12th 
edition, — 

“It is apprehended that registration is 
complete as soon as the prescribed statement 
has reached the registrar; and that the filing 
of the statement and issue of the certificate 
are ministerial acts the omission of which 
would not deprive a limited partnership of 
the benefit of the Act.” 

But this view has been taken on the wordings 
of Sections 8 and 13 of the Limited Partner- 
ship Act, 1907 of England, which are quite 
different from the provisions in Sections 58 
and 59 of the Indian Partnership Act. Sec- 
tion 8 of the English Act provides that the 
registration of a limited partnership “shall be 
effected” by sending by post or delivering 
to the registrar a statement containing the 
particulars prescribed in the section, while 
Section 58 of the Indian Act provides that 
registration of a firm “may be effected’ by 
sending or delivering the required particulars 
so that there is this difference between the 
two sections. Moreover, whereas section 13 
of the English Act provides that on receiv- 
ing any statement made in pursuance of that 
Act the Registrar “shall cause the same to 
Ire filed” the Indian Partnership Act requires 
that the Registrar should be “satisfied” that 
the provisions of Section 58 have been com- 
plied with and then he has to “record an en- 
try of the statement in a register called the 
Register of Firms,” and file the statement. 

I have already made a reference to these 
three requirements of Section 59 and they 
bring out the difference between the provi- 
sions of the Limited Partnership Act, 1907 
and the Indian Partnership Act. It cannot 
therefore be said that the portion extracted 
by their Lordships in Jayalakshmi Rice and 
Oil Mills Contractors Co.’s case, AIR 1967 
Andh Pra 99 can be a proper guide for the 
interpretation of the provisions of Sections 
58, 59 and 69 of the Indian Partnership Act. 
Their Lordships disagreed with the view 
taken in (Firm) Ram Prasad Thakur Prasad 
v. Firm Kamta Prasad Sita Ram. AIR 1935 
All 898 and Bank of Koothattukulam v. Itten 
Thomas, AIR 1955 Trav-Co 155 which fol- 
lowed (Firm) Ram Prasad’s case, AIR_ 1935 
All 898 on the grounds that in the first of 
these cases the question whether “the act of 
the Registrar under S. 59 amounted to' a mere 
clerical act of recording or discretionary act 
was not raised, considered or decided”. In 


regard to the second case, they took the view 
that their Lordships of the Travancore-Cochin 
High Court did not give any reason for dif- 
fering from the view of Lindley referred to 
above. In my opinion, however, both the 
cases dissented from by their Lordships of 
the Andhra Pradesh High Court were cor- 
rectly decided and they fully support the 
reasoning adopted by me above on the word- 
ings of Sections 58, 59 and 69 of the Indian 
Partnership Act. 

9. I may in this connection give one 
more reason why it is not possible for me 
to subscribe to the view taken in Jayalakshmi 
Rice and Oil Mills Contractors Co.’s case, 
AIR 1967 Andh Pra 99. Their Lordships, 
in my humble opinion, did not fully appre- 
ciate that it is the requirement of sub-sec- 
tion (2) of Section 69 that not only the firm 
instituting the suit should be registered, but 
it should also be shown that “the persons 
suing are or have been shown in the Register 
of Firm as partners in the firm.” This ad- 
ditional requirement of the sub-section can- 
not, for obvious reasons, be fulfilled merely 
by sending or delivering to the Registrar 
of Firms the statement required by Sec- 
tion 58, for it is necessary to show, with 
reference to the entry in the Register of 
Firms, that the persons suing are or have 
been registered as partners. It must there- 
fore be held that the mere despatch or 
delivery of the statement under Section 58 
cannot suffice for the purpose of saving the 
suit from the bar of sub-section (2) of Sec- 
tion 69. 

10. I am therefore of the view that the 

appellants are not entitled to succeed because 
the registration of the firm after the institu- 
tion of the suit will not save it from the bar 
of Section 69 (2) of the Indian Partnership 
Act. I am fortified in this view by the 
decisions in AIR 1935 All 898 and AIR 1955 
Trav-Co. 155 to which I have made a 
reference already, and by the decisions in 
Firm Laduram Sagarmal v. Jamuna Prasad 
Choudhury, AIR 1939 Pat 239, K. K. A. 
Ponnuchami Goundar v. Muthusami Goundan, 
AIR 1942 Mad 252, Abdul Karim v. Ramdas 
Narayandas, AIR 1951 Nag 159, Prithvisingh 
Devisingh v. Hasan Alii, AIR 1951 Bom 6, 
Firm Desh Raj Prem Chand v. Firm Hiralal 
Kali Ram, AIR 1952 Punj 415, Dwijendra 
Nath Singh v. Govind Chandra, AIR 1953 
Cal 497, Nand Kishore v. Maheswari -Mills 
Ltd., AIR 1953 Madh Bha 42, M/s. Jammu 
Cold Storage and General Mills Ltd. v. M/s 
Khairati Lai and Sons, AIR 1960 Jammu 
and Kashmir 101; and Union of India v. 
M/s Durgadutta Biswanath, AIR 1961 
Assam 2. ' 

11. I have' therefore no hesitation in 
holding that the present suit could not be 
instituted by or on behalf of the plaintiff 
firm because it had not been registered at 
the time of the institution of the suit. The 
two courts below were quite right in decid- 
ing issue No. 1 against the plaintiff and in 
dismissing the suit. 
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12. Faced with such a situation, Mr. 
Agarwal, learned counsel for the appellant, 
made a request, while replying to the argu- 
ments of the learned counsel for the respon- 
dents, that the plaintiff may be allowed to 
withdraw the suit under Order 23. Rule 1(2) 
C. P. C. with liberty to institute a fresh suit 
on the same subject-matter. This request 
[has been opposed by the learned counsel 
for the respondents on several grounds. No 
[written application has been made by the 
[learned counsel for the plaintiff-appellants 
giving the reasons why such a request was 
jnot made in the trial court or the court of 
first appeal even though the defendants had 
[specifically pleaded that the plaintiff was 
not a registered firm and could not institute 
'the suit There is also nothing to show why 
the request for withdrawal with liberty to 
[institute a fresh suit should be granted. It 
[is not therefore possible to entertain the re- 
quest. 


13. No other point remains for considera- 
tion. The appeal is dismissed, but there wall 
be no order as to the costs m the circum- 
stances of the case. 

Appeal dismissed. 


AIR 1970 RAJASTHAN 102 (V 57 C 22) 

B P BERI, J 

Dhiria and others, Petitioners v, Jainarain 
and another. Respondents. 

Criminal Revn. No. 299 of 1968, DA 27- 
2-1969 against order of S. J. Pali, D/- 27-8- 
1968. 


(A) Criminal P. a (1898) Sj, 540 A, 4(I)(lc) 
and 252 — Inquiry — Process issued to ac- 
cused and called to appear — It is stage of 
inquiry — Application under S. 540A at that 
stage is not premature. 

An application under Section 540A can be 
made at anv stage of an inquiry. Thus 
where the Magistrate does not dismiss a com- 
plaint under Section 203 and the process 
is issued and the accused is called upon to 
appear in the case the provisions of Section 
252 are attracted which require the Magis- 
trate to proceed to hear the complainant and 
take all such evidence as may be produced 
in support of the prosecution. Such a stage 
is one of inquiry and an application at this 
stage is not premature. AIR 1914 Lah 5G1 
(2) (FB) and AIR 1930 Ra; 34, Ref on. 

(Para 8) 

(B) Criminal P. C. (1898) S. 540A — Ap- 
plication at the st3ge of inquiry — 29 agri- 
culturists of famine-stricken area to travel 10 

miles to attend court to answer charge 

Held it was hardship which ought to have 
been ameliorated rather than aggravated and 
hence the order of rejection of the applica- 
tion by the Magistrate was not right. 

{Parall) 

FM/GM/CG30/69/MVJ/P 


Cases Referred: Chronological Paras 

(1930) AIR 1930 Raj 34 (V 37) = 51 

Cn LJ 1522, Sartcar v. Madlioram • B 
(1914) AIR 1914 Lah 561 (2) (V 1) = 

16 Cri LJ 81 (FB), Hasta v. Emperor 6 

J. K. Jain, for Petitioners; M. L. Shrimali, 
for Respondent No. 1; G. M. Mehta, Dy. G. 
A., for the State. 

ORDER: This is a criminal revision appli- 
cation against an order whereby the bail- 
bonds and surety-bonds of 29 petitioners 
have been ordered to be forfeited by the 
Munsif Magistrate, Pali. 

2. The Munsif Magistrate Pali took cog- 
nizance of an offence under Ss. 430/147 
I. P. C. against 30 accused persons on a 
complaint moved by Jainarain. Warrants 
were issued for the appearance of the ac- 
cused on the 23rd January 1968. One of 
the accused persons Sawaram appeared be- 
fore the Munsif Magistrate but on behalf of 
the other 29 accused persons an application 
was made praying that their personal presence 
be dispensed with under Section 540A, Cr. 
P. C. and they may be permitted to appear 
through (heir pleader because it was sowing 
season and these 29 agriculturists were re- 
quired to be present on their fields. The 
Magistrate dismissed the application by say- 
ing that there were no appropriate grounds 
for granting the applicants an exemption and 
simultaneously ordered the forfeiture of the 
bail-bonds and the surety bonds. The 29 
petitioners before me moved a revision appli- 
cation and the learned Sessions Judge while 
obseiying that the learned Magistrate had 
dismissed the application for exemption laco- 
nically and his order was not proper because 
no reasons for rejection of the applicabon 
were set out. The learned Sessions Judge 
however declined to make a reference to the 
High Court because he thought that it was 
hardly worthwhile making a reference of such 
a small matter to the High Court as it was 
hkely to take a long time. In his view, the 
ends of justice would have been met if ano- 
ther application was made to the learned 
Magistrate and it was considered by him in 
the light of the observations made by the 
learned Sessions Judge, Without making any 
such application before the Magistrate, the 
petitioners have come up before me. 

3. Mr. Jain appearing for the applicants 
submits that these 29 villagers who are resi- 
dents of village Rana, District Pali, a famine 
stricken area, were required to be present at 
their fields at the time in question, and it 
xyas a fit ease where the powers under Sec- 
tion 540 A, Cr. P. C. ought to have been ex- 
ercised in their favour rather than an order 
of forfeiture of the bail bonds and surety 
bonds more particularly because the com- 
plaint itself is the result of vindictiveness. 

4. Mr. Shrimali appearing for the oppo- 
site party Jainarain submitted' that in this case 
warrants were issued in the first instance and 
therefore Section 203 Cr- P. C. was inappli- 
cable. Section 510A, Cr. P. C. was also in- 
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applicable, submitted learned counsel, be- 
cause it was only after an inquiry had com- 
menced that such an application was possible, 
bio inquiry could commence unless the ac- 
cused were present before the court and, 
therefore, such an application in their absen- 
ce could not have been made in the cir- 
cumstances of this case. 

5. Section 540A, Cr. P. C. reads as fol- 
lows: 

“540A (1) ‘At any stage of an inquiry or’ 
trial under this Code, if the Judge or Magis- 
trate is satisfied, for reasons to be recorded, 
that the personal attendance of the accused 
before the Court is not necessary in the in- 
terests of justice, the Judge or Magistrate 
may, if the accused is represented by a 
pleader, dispense with his attendance and 
proceed with such inquiry or trial in his ab- 
sence and may, at any subsequent stage of 
the proceedings, direct the personal attend- 
ance of such accused. 

(2) If the accused in any such case is not 
represented by a pleader, or if the Judge or 
Magistrate considers his personal attendance 
-necessary, he may, if lie thinks fit, and for 
reasons to be recorded by him, either adjourn 
•such inquiry or trial, or order that the case 
-of such accused be taken up or tried separa- 
tely.” (The underlining (here into ‘ ’) is mine.) 
The underlined words “At any stage of an 
inquiry” call for interpretation. The princi- 
pal argument of the learned counsel for the 
•opposite party is that it was premature for 
the applicants to have moved the Munsif 
Magistrate Pali. 

6. The word ‘inquiry’ has been defined 
in Section 4(l)(k) Cr, P. C., which reads: 

“ ‘Inquiry’ includes ever)' inquiry other than 
a trial conducted under this Code by a 
Magistrate or Court”. 

This definition while including all in- 
•quiries within its ambit excludes trials from 
its circumference. I agree with Mr. Shrimali 
that the stage for trial had not reached in 
this case because as laid down in Hasta v. 
Emperor, AIR 1914 Lah 561 (2) (FB) 
when a charge has been drawn up and read 
and explained to the accused and he has 
pleaded that the ‘inquiry’ becomes a ‘trial’. 
‘The same is the view of our High Court in 
Sarkar v. Madhoram, AIR 1950 Raj 34 
where it has been observed that in warrant 
cases the trial can be said to begin only 
-after the charge is framed and the proceed- 
ings before a charge is framed only amount 
to an inquiry. 

7. The question which calls for considera- 
tion is whether on the 23rd January, 1968 
when the accused applicants were required 
to appear before the learned Magistrate, was 
it any stage of an inquiry? In my opinion 
the answer to this question must be in the 
affirmative. My reasons briefly are that 
after cognizance was taken of an offence on 
a complaint under Section 190 (1) (a), the 
stage of Section 200 of the Code of Criminal 


Procedure was reached when the complainant 
was examined and the witnesses present if 
any could also be examined. Under Sec- 
tion 202, the procedure provided is: 

“Any Magistrate on receipt of a complaint 
of an offence of which he is authorised to 

take cognizance if he thinks fit, 

for reasons to be recorded in writing, post- 
pone the issue of process for compelling the 
attendance of the person complained against, 
and either ‘inquiry’ into the case himself or 

direct ‘an inquiry’ to be 

made by any Magistrate subordinate to him 

for the purposes of ascertaining the 

truth or falsehood of the complaint”. 

(Note: — The underlining (here in ‘ ’) 

is mine). 

If the Magistrate does not dismiss the com- 
plaint under Section 203, then process is is- 
sued under Chapter XVII the title of which 
reads: “Of the commencement of Proceed- 
ings before Magistrate”. 

8. After the process has been issued and 
the accused is called upon to appear in a 
case, such as the one before me, the provi- 
sions of Section 252 are attracted, which re- 
quires the Magistrate to proceed to hear the 
complainant and take all such evidence as 
may be produced in support of the prosecu- 
tion. On 23-1-1968, it was this stage 
at which the application under Section 540A 
was made. The proceedings before the 
Magistrate commenced as soon as he took 
cognizance of the offence and examined the 
complainant under Sec. 200 and his wit- 
nesses under Section 202 Cr. P. C. In fact 
the word ‘inquire’ has been used in the Sec- 
tion 202 itself. The complaint not having 
been dismissed under Section 203 Cr. P. C. 
the enquiry continued when the process was 
issued and the stage of hearing the com- 
plainant in the presence of the accused was 
reached. The stage was clearly one of ‘in- 
quiry’ as understood in the Criminal Proce- 
dure Code and it would have continued 
right upto the time when charge was framed 
or the accused were discharged. The appli- 
cation under Section 540A could, therefore, 
be made at this stage. It is at any stage of 
an inquiry that an application under Section 
540A could be made and the application was, 
therefore, not premature. 

9. From the language of S. 540A as well, 
a similar conclusion is deducible. Prior to 
the amendment of Section 540A in 1955, 
it was provided that where two or more ac- 
cused were before the court and if the Judge 
or Magistrate was satisfied for reasons to be 
recorded that any one or more of such ac- 
cused was or were incapable of remaining 
before the Court, the Magistrate or the Judge 
could if such accused was represented by 
a pleader, dispense with his attendance and 
proceed with his inquiry or trial in his 
absence. From the amendment of Sec- 
tion 540-A it would appear that the legisla- 
ture has introduced several changes and 
has imparted discernible liberality for the 
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exercise of the discretion in dispensing 
with the presence of the accused. The 
amendment has relaxed the restrictions 
which existed in the earlier section. It is 
no longer necessary that there should be 
two or more accused in the case or that they 
should be present in Court before any one 
of them could apply for personal exemption. 
Further the ground for personal exemption 
is also not confined to incapacity to remain 
before the Court. The amendment, in my 
opinion, therefore, liberalised the circum- 
stances in which exemption from personal 
attendance could be granted to an accused 
and it would he detracting from that liberality 
to argue that the accused must be himself 
present at the stage of Sec. 252 Cr. P. C. 
before an application could be moved. 
In some cases such a construction may 
frustrate the very object which the amend- 
ment aimed to attain. 

10. In the case before me, as I have 
observed above, inquiry had commenced 
and it was not interrupted by the dismissal 
of the_ complaint ana the stage of Sec- 
tion 252, Cr. P. C., in my opinion was certain- 
ly a stage of inquiry. In this view of the 
matter, the application made by the appli- 
cants was not premature. The application 
by their pleader, without the accused being 
personally present, was perfectly competent. 

11. The next question which calls for 
consideration is whether the learned Magis- 
trate was right in rejecting such an applica- 

Af , no notation in saying that the 
order of the learned Magistrate was entirely 
erroneous. 29 agriculturists of a famine- 
stricken area to travel 10 miles to attend 
the Court to answer a charge, on the merits 
ot which I do not wish to express any 
[opinion, was a hardship which ought to 
have been ameliorated rather than aggravat- 

W68 e ‘L,d a th Jlra8t | 

Judge dated '£ 27d,' 

grant personal exemption to the 29 applica- 

unless specifically required by the 

through their pleader. “ t0 app<5 * r 
Order accordingly. 
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(A) Civil F.' C. (1908), S. 11 and O. 23, 
R. 3 — • Compromise decree — Section 11 is 
not appb'cable. 

A compromise decree is not a decision 
of the court and as such section 11 C. P. C. 
Is not applicable in its term to such a deci- 
sion because such a decision cannot be said 
to have been given after the case had been 
heard and finally decided. AIR 1967 SC 591, 
Rel. on. (Para 5) 

(B) Civil P. C. (1908), O. 23, R. 3 — 
Evidence Act (1872), Section 115 — Con- 
sent decree ■ — Binding nature of — Princi- 
ple of estoppel by judgment — Applicability. 

When a judgment has been given in a 
particular case, then in spite of the fact that 
such a judgment is given by consent, the 
cause of action merges in the judgment and 
no further action can be brought on that 
cause except an appeal from that judgment 
or unless that judgment is set aside for col- 
lusion or otherwise. What has been decided 
by that judgment is final and binding on the 
parties. Case law discussed. (Para 7) 

If the judgment in the previous suit could 
°ot have been passed without determination 
of the question which was put In issue in 
the subsequent case, the finding on that 
question would operate as estoppel. There 
may not be so much difficulty in determin- 
ing what must be taken to be necessary find- 
ing for a judgment by admission in a case 
in which there is only one ground raised by 
a party to set up a claim. But when seve- 
ral grounds have been put forward by a 
plaintiff in the alternative for claiming a 
particular relief and the defendant admits 
that the relief claimed by the plaintiff may 
be granted without saying anything more, it 
becomes difficult to come to toe firm conclu- 
f 10 j j S to "'hicb finding the defendant in- 
tended to accept while giving consent that 
the relief prayed for be granted. The test 
to be applied in such cases Is that the court 
could not have passed that judgment with- 
out determining that particular point against 
the party who is raising that point over 
again. Case law discussed. (Para 9) 

Where the plaintiff G had put forward 
everal mounds for challenging the factum 
and validity 0 f adoption of one M by R. 
wadow of L, and on the admission of M and 
H that M be declared not to be the adopted 
° it th ?, suit w as decreed but subsequ- 
ently the widow executed another adoption 
aeed purporting to adopt B a minor son 
of M and G filed a suit for declaration that 
o was not adopted son of L and the con- 
tention was that R had no authority to adopt 
her husband*' a ^°^ 3t without the authority of 

Held that it could not be said that there 
^sion by implication on the 
Pt 5* °f fl .that she could not adopt without 
2? authority of her husband. The princi- 
ple of estoppel by judgment was not attract- 
(Para 9) 
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Logically a finding is necessary to arrive 
at a conclusion if that conclusion could not 
be arrived at without that finding. The par- 
ticular finding that M was not adopted son 
of L could be maintained on other grounds 
as well. It might be that the adoption of 
M might not have in fact taken place or 
that it was invalid because no giving and 
taking ceremony could take place and the 
admission could have well been made by ac- 


cepting any of those two grounds. (Para 9) 
Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 591 (V 54) = 

1964-2 SCR 310, P. Venkata Subba- 
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(1861) 10 CB (NS) 813 = 31 LJCP 
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R. K. Rastogi with N. K. Jain, for Appel- 
lants; P, N. Datta, for Respondents. 

BHANDARI C. J. : This is a special appeal 
under Section 18 of the High Court Ordin- 
ance. The suit out of which this appeal 
arises was filed by Gaindilal against Mst. 
Rajbai, Rajababu, Mannalal and three other 
persons in the court of Civil Judge Jaipur. 
The case set up by the plaintiff is that one 
Motilal husband of Mst. Rajbai died in the 
Samwat year 1971 and that according to the 
pedigree-table submitted in the plaint, the 
plaintiff was the next reversioner. Gaindi- 
lal plaintiff further alleged that in his life- 
time Motilal had made an oral will in his 
favour bequeathing all his property in 
favour of the plaintiff and that after the 
death of Motilal Mst. Rajbai continued to 
live with the plaintiff. On 20th Decem- 
ber, 1941 she executed , an adoption deed 
purporting to adopt Mannalal. On this the 
plaintiff filed a suit which was dismissed in 
the trial Court and in the Court of first 
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appeal but was decreed by the High Court 
of the former Jaipur State on 5th April, 1944. 
In spite of this, Mst. Rajbai executed another 
adoption deed on 22nd November, 1945 
purporting to adopt Rajababu minor son o£ 
Mannalal. The plaintiff stated that in fact 
Rajbai never adopted Rajababu. Mst. Raj- 
bai who was a Hindu widow had merely 
a right of residence in the house left by 
Motilal and in the light of the averments 
made in the plaint, he prayed for a declara- 
tion that Rajababu was not the adopted son 
of Motilal and that he being the nearest 
reversioner was entitled to his property. 
After the death of Mst. Rajbai, the plaintiff 
amended his plaint and prayed for a decree 
of possession in respect of certain proper- 
ties. The suit was contested by Rajababu. 

2. The trial Court held that Mst. Rajbai 
who was a Jain widow had a right to adopt 
a son to herself and to her husband with- 
out any authority from her husband and 
that in fact, she had adopted Rajababu 
defendant to her husband. On the question 
of will the finding was against the plaintiff. 
The trial Court also decided issue No. 9 
about res judicata against the plaintiff. 
With these findings, the suit was dismissed. 

3. Plaintiff Gaindilal filed an appeal in 
the Court of District Judge, Jaipur City. 
During the pendency of the appeal, he 
died and his sons and widow were brought 
on record as his legal representatives. The 
learned District Judge dismissed the appeal 
holding inter alia that the bar of res judicata 
was not available in the present case. 
Thereupon the appellants filed a second 
appeal in this Court which was decided by 
Bhargava J. The only point argued before 
the learned single Judge was that of res judi- 
cata inasmuch as the question whether Mst, 
Rajbai could take a son to her husband in 
adoption without the authority of her hus- 
band must be taken to . have been decided 
against her in the previous suit which was 
decreed by the High Court of the former 
Jaipur State. It may be mentioned that the 
judgment of the former Jaipur State High 
Court was based on the admission made by 
learned counsel for the respondent in that 
case that the suit may be decreed against 
the respondent but the defendant may be ex- 
empted from paying the costs incurred by 
the plaintiff. The learned single 'Judge 
held that the relief claimed in the previous 
suit was for declaration that Mannalal was 
not the adopted son of Motilal and that this 
relief could be granted to the plaintiff on this 
ground alone that Mannalal who was orphan 
was given in adoption by his brother and 
that it was quite unnecessary in the circum- 
stances of the case to make any admission 
by counsel for Mst. Rajbai that Mst. Rajbai 
could not adopt any boy without the autho- 
rity of her husband. He, however, granted 
permission under section 18 to the appellants 
to file a special appeal. In pursuance of this, 
they have filed this special appeal. 
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4. It is argued by learned counsel for the 
appellants that the judgment of the Jaipur 
High Court be held to operate as an estop- 
-pel by conduct against hist. Rajbai on the 
•point that she had no right to adopt to her 
husband as she had not the authority to do 
■so. The judgment of the Jaipur High Court 
is based on admission of the counsel for the 
respondent No. 2 and it does not specifically 
sav that Mst. Rajbai had in any manner ad- 
mitted that she had no right to adopt a son 
to her husband. In the previous suit Caindi 
lal plaintiff had challenged the adoption of 
Mannalal on several grounds including its 
factum and legality The legality was chal- 
lenged on the grounds that Mannalal was 
an orphan and could not be given in adop- 
tion and that Mst. Rajbai who was a Hindu 
■widow could not adopt him to her husband 
as she had no authority to do so. It is con- 
tended by learned counsel for the appellants 
that all the defences raised by Mst. Ra]bai 
must be taken to have been decided against 
her or in any event, she was now estopped 
from raising those very defences, and as one 
of the defences raised by her was that she 
had a right to adopt without the authority 
of her husband as she was a Jain widow, that 
defence must not be permitted to be raised 
again in the present suit. 

5. We have to examine how far this con- 
tention is correct It must be taken to be 
settled law that a compromise decree is not 
a decision of the court and as such Section 
11 C. P. C is not applicable in its term to 
:such a decision because such a decision can- 
loot be said to have been given after the case 
Ihad been heard and finally decided. In this 
connection, we may refer to the following ob- 
servations of their Lordships of the Supreme 
Court in Venkata Subba Rao v. V. Taganna- 
dha Rao, AIR 1967 SC 591; 


"The compromise decree was not a deci- 
sion by the Court. It was the acceptance by 
tne Court of something to which the jiarties 
had agreed. It has been said that a compro- 
mise decree merely sets the seal of the court 
on the agreement of the parties. The court 
did rot decide anything. Nor can it be said 
that a decision of the court could be res 
judicata, whether statutory under Section 11 
of the Code of Civil Procedure, or construc- 
tive as a matter of public policy on which the 
•entire doctrine rests.” 


A, No. 15 of 1941. The compromise decree 
is utilised in the first place as creating an 
estoppel by judgment. In ‘In re. South 
American and Mexican Co., Ex parte. Bank 
of England', (1895) 1 Ch 37, it has been 

held that p judgment by consent or default 
is as effective an estoppel between the par- 
ties as a judgment whereby the court exer- 
cises its mind on a contested case Uphold- 
ing the judgment of Vaugham Williams, J., 
Lord Herschell said at page 50: 

“The truth is, a judgment by consent is 
intended to put a stop to litigation between 
the parties just as much as is a judgment 
which results from the decision of the Court 
after the matter has been fought out to the 
end. 

And I think it would be very mischievous 
if one were not to give a fair and reasonable 
interpretation to such judgments, and were 
to allow questions that were really involved 
in the action to be fought over again in a 
subsequent action.** 

To the like effect are the following observa- 
tions of the Judicial Committee m ‘Kinch v. 
Walcott*. 1929 AC 482 at p. 493: 

“First of all their Lordships are clear that 
in relation to this plea of estoppel it is of 
no advantage to the appellant that the order 
in the libel action which is said to raise it 
was a consent order For such a purpose an 
order by consent, not discharged by mutual 
agreement, and remaining unreduced, is as 
effective as an order of the Court made 
otherwise than by consent and not discharg- 
ed on appeal." 

The same principle has been followed by 
the High Courts in India in a number of 
reported decisions. Reference need only be 
made to the cases of ‘Secy, of State v. Ate- 
endranath Das’, (1936) ILR 6-3 Cal 550 at 
p. 558; Bhaishankar v. Morarj'. (1912) ILR 
36 Bom 283 and Kumara Venkata Perumal 
v. T. Ramasainy Chetty, (1912) ILR 35 Mad 
75. In the Calcutta case after referring to 
the English decisions the High Court observ- 
ed as follows: 

‘‘On this authority it becomes absolutely 
clear that the consent order Is as effective 
as an order passed on contest, not only with 
reference to the conclusions arrived at In the 
previous suit but also with regard to every 
step in the process of reasoning on which the 
said conclusion is founded. 


6. It is, however, urged that a consent 
decree is as much binding upon the parties 
as a decree passed after contest. In this 
connection learned counsel has placed reliance 
on Sunderabai v. Devaji Shankar, AIR 1954 
SC 82; Shankar Sitaram v. Balkrfshna Sita- 
ram, AIR 19o4 SC 3o2 and Sailendru Nara- 
yan v. State of Orissa. AIR 1956 SC 346. 
He has particularly relied on the following 
•observations of the Supreme Court made in 
the last case: 

“The plea of estoppel is sought to be foun- 
ded on the compromise decree. Ex. 'O’ passed 
"by the Patna High Court on 2-5-1945 in F. 


When we say “every step In the reason- 
ing” we mean the findings on the essential 
facts on which the judgment or the ultimate 
conclusion was founded. In other words the 
finding which it was necessary' to arrive at 
for the purpose of sustaining the judgment 
in the particular case will operate as estoppel 
by judgment.” 

7. These observations show that when a 
judgment has been given in a particular 
case, then in spite of the fact that such a 
judgment is given by consent, the cause of 
action merges in the judgment and no 
further action can be brought on that cause' 
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•except an appeal from that judgment or 
•unless that judgment is set aside for collu- 
sion or otherwise. What has been decided 
by that judgment is final and binding on the 
parties. 

8. Viewed in this light, the judgment of 
the Jaipur State High Court only decided 
that Mannalal be declared that he was not 
the adopted son of Motilal, There were 
various grounds on which the adoption of 
Mannalal was challenged by Gaindilal 
plaintiff in that suit. They were (1) that 
adoption had not , in fact taken place, (2) 
that he could not be validly adopted as he 
was an orphan and there was nobody to 
give him in adoption and (3) that Mst. 
Rajbai who was a Hindu widow had 
no authority from her husband to adopt. 
Mannalal could be declared as not adopted 
to Motilal on any one of the three grounds 
raised by Gaindilal plaintiff in that case. 
It is not clear either from the admission 
recorded in the judgment of the Jaipur 
High Court or from the judgment itself as 
to which ground operated for making that 
declaration. It is contended by learned 
■counsel for the appellants that even if it be 
so, all the grounds raised for challenging 
the adoption of Mannalal should be taken 
to be impliedly admitted to be correct by 
Mst. Rajbai and Mannalal. 

It has been urged relying on (1936) ILR 
133 Cal 550 which must be taken to have 
been approved by the Supreme Court that 
not only the conclusion that was arrived 
-at in that case that Mannalal was not the 
adopted son of Motilal was final and effec- 
tive between the parties but also the judg- 
ment was final and effective with regard 
to every step in the process of reasoning on 
which the said conclusion was founded. In 
our opinion what is laid down in the Cal- 
cutta case is that if a finding is necessary 
to arrive for sustaining the judgment in a 
particular case, such finding may operate as 
an estoppel by judgment in the subsequent 
■suit. The same may be expressed in other 
words by saying if the judgment in the pre- 
vious suit could not have been passed with- 
out determination of the question which was 
put in issue in the subsequent case, the 
finding on that question would operate as 
estoppel. Their Lordships of the Supreme 
■Court examined the facts of the case in AIR 
1956 SC 346 supra on the basis whether 
the judgment in the previous suit could have 
been passed without examination of the 
question which was put in issue in the sub- 
sequent case in which the plea of estoppel 
Sn the previous judgment is raised. 

9. There may not be so much difficulty 
in determining what must be taken to be 
necessary finding for a judgment by admis- 
sion in a case in which there is only one 
ground raised by a party to set up a claim. 
But when several grounds have been put 
forward by a plaintiff in the alternative for 
claiming a particular relief and the defen- 


dant admits- that the relief claimed by the 
plaintiff may be granted without saying 
anything more, it becomes difficult to come 
to the firm conclusion as to which finding 
the defendant intended to accept while giv- 
ing consent that the relief prayed for be 
granted. For example, in this case Gaindi- 
lal plaintiff bad put forward several grounds 
for challenging the factum and validity' of 
adoption or Mannalal. Mannalal and Mst. 
Rajbai when they admitted that Mannalal 
be declared not to be the adopted son of 
Motilal, it cannot be said that they' neces- 
sarily admitted all the grounds put forward 
by the plaintiff Gaindilal in that case to be 
correct. There is no indication to that ef- 
fect in the admission made by learned coun- 
sel on their behalf nor is such admission in- 
dicated by the judgment of the Jaipur High 
Court. 

It ma.v well be that the adoption of Man- 
nalal may not have in fact taken place or 
that it was invalid because no giving and 
taking ceremony could take place, he being 
orphan and the admission could have well 
been made by accepting any of these two 
grounds. It does not necessarily follow that 
Mst. Rajbai and Mannalal in that case ad- 
mitted the correctness of the third ground 
that Mst. Rajbai had no authority' to adopt 
and could not adopt without the authority' 
of her husband. Logically a finding is ne-, 
cessary to arrive at a conclusion if that con-! 
elusion could not be arrived at without thati 
finding. In this ease, the particular find-’ 
ing that Mannalal was not adopted son of 
Motilal could be maintained on other grounds 
as well. Thus it cannot be said that there 
is any' admission by implication on the part 
of Mst. Rajbai that she could not adopt with- 
out the authority of her husband. The test 
to be applied in such cases is that the courtj 
could not have passed that judgment without! 
determining that particular point against the 
party who is raising that point over again. 

10. In England similar test has been ap- 
plied in eases when the judgment is a judg- 
ment in default and which in India is cover- 
ed by the terms of Section II C. P. C. It 
was observed in New Brunswick Rly. Co. v. 
British and French Trust Corporation Ltd. 
1939 AC 1 that an estoppel based on de- 
fault judgment must be very carefully limited 
and the principle in such a case seems to be 
that a defendant is only estopped from set- 
ting up in a subsequent action a defence 
which was necessarily', and with complete 
precision, decided by the previous judgment. 
The Privy' Council examined this question in 
connection with a judgment in default in 
Kok Hoong v. Leong Cheong Kweng Mines 
Ltd,, 1964 AC 993. That was an appeal 
from Malaya, In that case in 1954 the ap- 
pellant claimed arrears of rent for the hire 
of machinery under an alleged lease made 
in connection with written agreement of 
1952. The respondent was refused leave 
to defend and the appellant obtained judg- 
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meat by default in 1957. The appellant 
commenced a second suit claiming arrears ot 
rent from a date in 1955 when a fresh luring 
agreement was made. The respondent plead- 
ed that the appellant was a money-lender 
and that in fact in 1952 the appellant had 
advanced the respondent money and the res- 
pondent had purported to sell the machinery 
to the appellant and that the machinery was 
in fact security for the loan and the hire 
charges were in fact interest on the loan. The 
appellant denied that he was money-lender 
or that the transaction was a money-lending 
transaction and pleaded that the respondent 
was estopped from raising this plea by 
virtue of the earlier judgment in 1954. 
Their Lordships of the Privy Council approv- 
ed the law laid down in 1939 AC 1 and 
observed as follows:— 


r. Prabha (Jagat Narayan J.) A. I. R. 

be made may also be inferred from the other 
circumstances in this case inasmuch as soon- 
after the judgment of the Jaipur High 
Court. Mst. Rajbai adopted Rajababu to 
her husband. These circumstances no 
doubt show that such an admission may not 
have been intended to be made. In our 
opinion, the principle of estoppel by judg- 
ment is not attracted in this case. 

13. The learned Single Judge has rightly 
dismissed the appeal filed by the plaintiff. 
This appeal has therefore no force and is 
dismissed with costs. » 

Appeal dismissed. 
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"In their Lordships' opinion the New 
Brunswick Railway Co. case, 1939 AC 1 
can be taken as containing an authoritative 
reinterpretation of the principle of Howlett 
v. Tarte, 1861-10 CBNS 813 in simpler and 
less specialised terms. This reinterpreta- 
tion amounts to saving that default judg- 
ments, though capable of giving rise to 
estoppels, must always be scrutinised with 
extreme particularity for the purpose of 
ascertaining the bare essence of what they 
must necessarily have decided and to use 
the words of Lord Maugham L. C„ they 
can estop only for what must “necessarily 
and with complete precision” have been 

thereby determined 

On the whole their Lordships think it im- 
possible to say that there was anything in 
the Erst judgment which necessarily and 
with complete precision decided this issue 
against the respondent, and they hold con- 
sequently that the estoppel claimed can- 
not be maintained against it.” 

11. We do not mean to say that same 
test will be applicable in applying the rule 
of res judicata in India with respect to a 
default judgment. But these decisions are 
instructive for finding out the principle 
behind the doctrine of estoppel by judgment. 
Jn our opinion, the principle enunciated bv 
the Priw Council must be taken to have 
been laid down by their Lordships of the 
Supreme Court with regard to the consent 
decree when they approved die decision of 
the Calcutta High Court in (1936) ILR 63 
Cal 550. 

12. Learned counsel for Rajababu has 
further pointed out that it is an accepted 
position in Rajasthan that a Jain widow can 
adopt without the authority of her husband 
and that in the circumstances of the case 
Mr. G. C. Kashwal who was appearing for 
the respondents could not have made such 
a fatal admission against his clients. It is 
further urged that such an admission was 
an admission on a point of law and if 
erroneous was ineffective. It is also urged 
that such an admission was not intended to 


Pukhraj Ajayraj Oswal, Appellant v. Pra- 
tha Vanaji, Respondent. 

Civil Execution Second Appeal No. 2 of 
1966, D/- 13-3-1969, against judgment of 
Civil and Addl. S. J. JaJore D/- 24-9-1965. 

Civil P. C. (1908), S. CO (I) (c) — ‘Agricul- 
turist* — Who is — Held on facts that the 
judgment-debtor was agriculturist and the 
attached house was exempt from attachment 
and sale. 

An agriculturist cannot cease to be an agri- 
culturist in a year of scarcity when he is un- 
able to grow sufficient food for his own 
necessities. If in normal years the main 
source of living of a person is agriculture, 
then he will be regarded as an agriculturist. 

(Para 4) 

Held on facts that the main source of the 
judgment-debtor was agriculture. He not 
only keeps his agricultural implements in the 
house, but he himself resides in it as an 
agriculturist. Hence the attached house was 
exempt from attachment and sale under Sec- 
tion 60 (1) (c). AIR 1961 SC 589, Applied; 
AIR 1938 Nag 366 and AIR 1961 All 183 
(FB), Overruling AIR 1960 AU 429, Ref. to. 

(Paras 2, 5, 6) 

Cases Referred; Chronological Paras 
(1961) AIR 1961 SC 5S9 (V 48)= 

1961 (2) SCR 163, Appasaheb v. 
Bhalchandra 2 

(1961) AIR 1901 All 183 (V 48) = 

1961 All LJ 88 (FB), Smt. Chandra- 

v * U. p> Government 3 

(1960) AIR 1960 All 429 (V 47) = 

1960 All LJ 177, Shiamlal v. Smt. 
Sahodra Devi 3 

(1938) AIR 1938 Nag 360 (V 25) = 

ILR (1938) Nag 461, Gowardhandas 
Suraimal v. Mohanlal Surajmal 3 

S. K. Mai, for Appellant; L, R. Mehta, for 
Respondent 

JUDGMENT: This is a decree-holders 
Execution Second Appeal against an appel- 
Bie order of the Senior Civil Judge, Jaiore 
holding that a ho use belonging to Prabha 
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judgment-debtor is exempt from attachment 
and sale under Section 60 (1) (c), C. P. C.,; 

2. As to who is an agriculturist under 
Section 60 (1) (c) was laid down by their 
Lordships of the Supreme Court in Appa- 
saheb v. Bhalchandra, AIR 1961 SC 589. It 
was held that: 

“The word ‘agriculturist’ in this clause must 
carry the same meaning as the word ‘agri- 
culturist’ in cl. (b) and the house must be 
occupied by him as such. Even if it is not 
necessary that a person must till die land 
with his own hands to come within the mean- 
ing of the word agriculturist he must at 
least show that he was really dependent for 
his living on tilling the soil and was unable 
to maintain himself otherwise. Where a 
person is an agriculturist in the widest sense 
of the term, he is not an agriculturist within 
the meaning of the clauses, if he is not real- 
ly dependent for his maintenance on tilling 
the soil and is able to maintain himself 
otherwise”, 

3. The attention of the lower courts was 
not drawn to this decision. They have fol- 
lowed Smt. Chandrawati Tewari v. U. P. 
Government, AIR 1961 All 183; Shiamlal v. 
Smt. Sahodra Devi, AIR 1960 All 429 and 
Gowardhandas Surajmal Marwadi v. Mohan- 
lal Surajmal, AIR 1938 Nag 366. The decision 
in Shiamlal’s case, AIR 1960 All 429 was 
overruled by the Full Bench in Chandra- 
wati’s case, AIR 1961 All 183. The law 
laid down in the Full Bench case also is not 
quite the same as that laid down by their 
Lordships of the Supreme Court. 

4. I have examined the evidence on re- 
cord in the light of the decision of their 
Lordships of the Supreme Court, I find 
that the evidence shows that the main source 
of livelihood of Prabha was agriculture. The 
area where he resides is an area where only 
one crop is grown in a year in the rainy 
season. Rains are also precarious. An agri- 
culturist is occupied in the work of agricul- 
ture only for four months in the year, and 
for the remaining eight months, he either 
earns something by labour or remains idle, 
Prabha stated that in the year 1964, he pro- 
duced 2 kalsis of bajra, in the year 1963 the 
crop was of 10 scis and in the year 1962, it 
was 20 seis. 1962 and 1963 were obviously 
years of scarcity. An agriculturist cannot 
cease to be an agriculturist in a year of scar- 
city when he is unable to grow sufficient 
food for his own necessities. If in normal 
years the main source of living of a person 
is agriculture, then he will be regarded as 
an agriculturist. 

5. The fields of Prabha are in village 
Leta, but the house is in Jalore. There is 
nothing on record to show that Jalore is so 
very far from village Leta. Prabha stated 
that he keeps his implements of agriculture 
in his house at Jalore which was attached. 
His witness Lachhiram stated that during 
the rainy season Prabha cultivates his fields 
and he keeps his implements at his field. That 


implies i that for the remaining part of the 
year he keeps them in his house at Jalore. 
Prabha not only keeps his agricultural im- 
plements in the house, but he himself resi- 
des in it as an agriculturist. It has not been 
shown that he has any other house where he 
can reside. 

6. I accordingly hold that the attached 
house is exempt from attachment and sale 
under Section 60 (1) (c), C. P, C. and dismiss 
the appeal. In the circumstances of the 
case, I leave the parties to bear their own 
costs. 

Appeal dismissed. 


AIR 1970 RAJASTHAN 109 (V 57 C 25) 
JAGAT NARAYAN, J. 

Pukh Raj, Appellant v. Parbha and others. 
Respondents. 

Civil Execution Second Appeal No. 12 of 
1966, D/- 13-3-1969. 

Civil P. C. (1908), O. 21, R. 72 — Pro- 
vincial Insolvency Act (1920) S. 52 — Exe- 
cution — Sale — House purchased by decree- 
holder with permission of Court — Decre- 
tal amount is set off against price automati- 
cally — After sale but before confirmation 
one of the sons of deceased judgment-deb- 
tor applying for being adjudged insolvent 
— S. 52 held not applicable as sale had 
taken place before filing of adjudication ap- 
plication — Sale was, therefore, neither void 
nor voidable. AIR 1935 Lah 690, Rel. on; 
Am 1933 Cal 561, Disting. (Para 3) 

Cases Referred: Chronological Paras 

(1935) AIR 1935 Lah 690 (V 22) = 

160 Ind Cas 493, Charanjit Singh v. 

Sardar Mohammad 3 

(1933) AIR 1933 Cal 561 (V 20) = 

ILR 60 Cal 696, Mahendra Kumar 

Baishya v. Deeneshchandra Ray 2 

Krishna Mai Lodha, for Appellant. 

JUDGMENT: This is a decree-holder's 
appeal against an appellate order of the 
Civil Judge, Jalore. 

2. A decree for money was passed against 
one Bhera on 16-1-59. The decree was 
executed against the two sons and a widow 
of Bhera after his death, and a house was 
sold in execution of the decree on 4-7-1965. 
The house was purchased by the decree- 
holder with the permission of the Court. 
After the sale had taken place, but before 
it was confirmed, one of the sons of Bhera 
namely Mota applied for being adjudged 
insolvent. His application was admitted and 
the executing Court was intimated about it 
on 6-8-65. On 7-8-1965 the Receiver applied 
to the Court for possession over the house 
and prayed that the sale be not confirmed. 
The executing Court did not confirm the 
sale, and by the order dated 9-10-65, direct- 
ed that the possession over the house, which 
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had been sold, be handed over to the 
Receiver. This order was confirmed on 
appeal by the Senior Civil Judge, Jalore. 
Both the Courts below purported to follow 
the decision of the Calcutta High Court in 
Mahendra Kumar Baishya v. Deenesh- 
chandra Ray, AIR 1933 Cal 561. That 
case is distinguishable inasmuch as the in- 
timation about the admission of the insol- 
vency application was received there before 
the sale had taken place It was held that 
a sale bv an executing court after notice of 
the admission of the insolvency petition was 
void. 


3. In the present case, the sale had taken 
place before Mota applied for being ad- 
judged as insolvent The sale was therefore 
neither void nor voidable. Section 52 of 
the Provincial Insolvency Act, 1920 runs as 
follows* 

"Where execution of a decree has issued 
against any property of a debtor which is 
saleable in execution and before the sale 
thereof notice is given to the Court execut- 
ing the decree that an insolvency petition by 
or against the debtor has been admitted, the 
Court, shall, on application, direct the pro- 
pert)', if m the possession of the Court, to 
be delivered to the Receiver, but the costs 
of the suit in which the decree was made 
and of the execution shall be a first charge 
on the property so delivered, and the Re- 
ceiver may sell the property or an adequate 
part thereof for the purpose of satisfying 
the charge". 

That section has no application to a case 
where the execution takes place before an 
application for adjudication is made. It was 
held in Charaniit Singh v. Sardar Moham- 
mad. AIR 1935 Lah 690 that where the 
decree-holder has been given permission to 
bid, the decretal amount is set off against 
purchase price automatically by operation 
of law, 

• 4 ~ 1- wrawlin/dy ‘hit *app«h -vftin 

costs and set aside the orders of the courts 
below. I direct that the sale shall be con- 
tinued m favour of the decree-holder. 

Appeal allowed. 


AIR 1970 RAJASTHAN HO (V 57 C 26) 
C. M. LODRA, J. 

State, Petitioner v, Jagdish, Non-Petitioner 
Criminal Ref. No. 144 of 196S, D/- lgl 
3-1969. 


punished and at the same time released on 
his entering into a bond — But apart from 
illegality of order, there being no attack on 
merits, held, that the discretion exercised by 
Magistrate in giving the accused benefit of 
Act xvas not xvrong and as such setting aside 
of the sentence would make the order legal 
and proper — (Criminal P. C. (1898), S. 562) 
— (Penal Code (1860), S. 53.) (Para 5) 

(B) Probation of Offenders Act (1958), 
Ss. 4(1) and 11(2) — Order under S, 4(1) is 
appealable under S. 11(2) — (lion ever. High 
Court dealt xvith the case in reference since- 
record was before it upon reference by Ses- 
sions Judge before whom State had filed re- 
xision) — (Criminal P. C. (1898), Ss. 435, 
438 and 439). (Para 3) 

ORDER: This is a reference by the Ses- 
sions Judge, Pali. 

2. The accused non petitioner xvas con- 
victed by the MunsifF-Macistrate, Pali 
for offences under Sections 338, 429, 279 

and 337, I. P C. and sentenced to rigorous 
imprisonment for four months, six months, 
two mouths and two months respectively. 
All the sentences xvere made to inn con- 
currently Having convicted and sentenced 
the accused as mentioned above the learned 
Magistrate further gave benefit to the 
accused under Section 4 (l) of the Pro- 
bation of Offenders Act and instead of send- 
ing him to jail he directed that the accused 
be released on bad on his entering into a 
bond in a sum of Rs. 1000 and a surety in 
the like amount to appear and receive the 
sentence when called upon during one year 
and in the meantime to keep the peace and 
be of good behaviour. Aggrieved by the 
order of the learned Magistrate the State filed 
a revision in the Court of Sessions Judge, 
Pali, praying that, that part of the order 
of the learned Magistrate whereby he gave 
the benefit to the accused under the Pro- 
bation of Offenders Act be set aside and the 
avcovei 'oe serfr to ja’ii lor serving out 'toe 
sentence. The learned Sessions Judge has 
recommended that the order of the learned 
Magistrate be set aside and he may be 
directed to convict the accused or either 
sentence him at once to any punishment or 
in the alternative direct the release of the- 
accused under Section 4 (1) of the Proba- 
tion of Offenders Act. According to the 
learned Sessions Judge the Magistrate xvas 
not competent to sentence the accused and 
simultaneously give him the benefit of the 
Probation of Offenders Act, 


(A) Probation of Offenders Act (1958) 
S. 4(1) — ■ Conviction of accused — Court 
passing sentence of imprisonment and then 
observing that the accused is a young man 
directing Iris release on probation — Order 
is illegal — Order under S. 4(1) is not one 
of the various kinds of punishments describ- 
ed in S. 53, I. F. C. — Accused cannot be 
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3. Since nobody has put in appearance 
m this Court the case has been put up in 
Chambers for orders. In the first place I 
think the order passed by the Magistrate] 
g* v ( jpg the accused benefit under Section! 
4 (I) of the Probation of Offenders Act is] 
appealable under Section 11(2) of the said 
Act. It provides that, 

“(2) Notwithstanding anything contained 
in the Code, where an order under Section 
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3 or Section 4 is made by any Court trying 
the offender (other than a High Court), 
an appeal shall lie to the Court to which 
appeal ordinarily lie from the sentences of 
the former Court.” 

4. From the language of this sub-section 
it is clear that the right to prefer an appeal 
from an order under Section 4 of the Act 
has been conferred both upon the prosecu- 
tion as well as upon the accused. It ap- 
pears that this point escaped the notice of 
the Public Prosecutor, and the counsel for 
the accused as well as the learned Sessions 
Judge. In my opinion the order passed by 
the learned Magistrate was appealable and 
if the State felt aggrieved of it it should 
have filed an appeal. As the record has, 
however, been submitted to this Court on 
reference and the illegality in the order of 
the Magistrate has been brought to the notice 
of this Court, I proceed to deal with the 
case instead of wasting further time bv send- 
ing the case back to the Sessions Judge. 

5. As regards the legality of the order 
passed by the Magistrate the language of 
'Section 4(1) makes it clear that the sentence 
of imprisonment imposed upon the accused 
[while he was being released on probation 
'to keep the peace and be of good behaviour 
was illegal. Under S. 4(1) of the Probation 
of Offenders Act the sentence of punishment 
is postponed and something which is not a 
punishment is substituted therefor. In my 
opinion an order under Section 4(1) of the 
Probation of Offenders Act directing the re- 
lease upon probation of good conduct can- 
not be said to be a punishment. It is not 
one of the various kinds of punishments des- 
cribed in Section 53 of the Indian Penal 
Code. An accused cannot be punished and 
at the same time released on his entering 
into a bond with or without sureties to ap- 
pear and receive the sentence when called 
upon and in the meantime to keep the peace 
and be of good behaviour. The order of 
the Magistrate does not seem to be in con- 
formity with the provisions of Section 4(1) 
of the Probation of Offenders Act. Since 
he has not only convicted the accused under 
Sections 338, 279, 429 and 337, I. P. C. but 
has also passed a sentence of two months’ 
rigorous imprisonment under each count and 
has then added the order of releasing the 
accused. This is illegal in view of the 
wordings of Section 4(1) of the Probation 
of Offenders Act. 

The learned Sessions Judge has recom- 
mended that the order of the Magistrate 
should be set aside and he should be direct- 
ed to pass a proper order according to law. 
From the record of the trial court it appears 
that the accused has admitted that he was 
driving the truck rashly and negligently as a 
result of which it struck against the bullock 
cart and caused injuries to the bullock as 
well as to Pemla and Bhagiya. In the appli- 
cation filed by the accused for giving him 
the benefit of Probation of Offenders Act also 


. Bhanwari (Bhargava J.) [Prs. 3-6] Raj. 1H 

it has been stated that he was trying to- 
overtake the bullock cart when this accident 
took place. The learned Magistrate has also- 
observed in his order that the accused is a. 
young man though he has not mentioned his 
age and I too was riot able to find out the- 
age of the accused from the record. But 
the fact of the accused being a young man 
has not been challenged in the ground of 
revision filed by the State before the Ses- 
sions Court. Besides the only objection 
taken in the grounds of revision to the order 
of the learned Magistrate relating the ac- 
cused is that the order is illegal. But apart 
from the question of its illegality, the order 
of the learned Magistrate has not been at- 
tacked on merits either in the grounds of 
revision nor any argument appears to have 
been advanced before the learned Sessions 
Judge on the merits of the order. Thus 
there does not appear to be anything wrong 
with the discretion exercised by the learned 
Magistrate in giving the accused the benefit 
of the Probation of Offenders Act. In these 
circumstances the sentences awarded by the- 
Magistrate deserve to be set aside, and this 
would make the order legal and proper. 

6. I, therefore, allow this reference and 
set aside that part of the order of the learn- 
ed Magistrate whereby he has sentenced the 
accused under Sections 338, 449, 279 and 
337, Indian Penal Code to 6 months, 4 
months, 2 months and two months’ rigorous 
imprisonment respectively. The rest of the- 
order is maintained. 

Order accordingly. 


AIR 1970 RAJASTHAN 111 (V 57 C 27) 
C. B. BHARGAVA, J. 

R. B. Moondra and Co., Appellant v. Mst.. 
Bhanwari and another, Respondents. 

Civil Misc. First Appeal No. 42 of 1967’ 
D/- 22-4-1969 against judgment of Work- 
men Compensation Commr. Jodhpur D/- 15- 
5-1967. 

(A) Workmen’s Compensation Act (1923), 
Section 3 — “Arising out of employment” — 
Meaning of — Question as to whether death 
was caused by added peril — Test. 

The expression “arising out of employ- 
ment” is not confined to the “nature of 
employment” but applies to the employment 
as such to its nature, its conditions, its obliga- 
tions, and its incidents. Therefore, to find 
whether the death was caused by added 
peril, the relevant enquiry to make is whether 
the thing was within the sphere of employ- 
ment and incidental to it, whether it was in 
the interest of the work of the employer 
and was simply done carelessly or negligently. 
If the answer to the above is in the 
affirmative, then the accident would be said 
to be out of and in the course of employ- 
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.ment and the plea -of added peril would 
.fail. On the other hand if the answer is in 
the negative and if it is found that thing 
was foreign to the scope of employment, 
i.e., something to which the workman 
voluntarily exposed himself not about the 
business of the employer but about his own 
business then it would not be out of employ- 
ment and it would be a case of added 
peril. (Para 16) 

The deceased was employed as a driver 
on the appellant’s truck used for the purpose 
of carrying petrol in a tank. On the pre- 
vious day he had reported to the appellant 
that the tank was leaking and so water was 
put in it for detecting the place from where 
it leaked. The deceased was asked by the 
appellant to enter the tank to see from where 
it leaked. Accordingly the deceased entered 
the tank which had no petrol in it, but had 
been partly filled with water and for the 
purpose of detecting the place from where it 
leaked, he lighted a match stick, as a 
result of which it caught fire and the deceas- 
ed received bums due to which he succumb- 
ed subsequently. 

Held, that the accident arose out of the 
.deceased’s employment and the act of light- 
ing the match stick even if it be held as a 
rash or negligent act, would not debar bis 
widow from claiming compensation. 

(Para 17) 

The deceased was at the place of his work 
and did something in furtherance of the 
employer’s work when the accident occurred. 
It may be that instead of lighting a match 
■stick he should have used a torch to detect 
the place of leakage, but for the reason that 
the tank was empty and had been partly 
filled with water on the previous night, he 
might have little foreseen the risk involved. 
In these, circumstances the utmost that can 
he said is that the deceased acted negligent- 
ly or rashly, but it cannot be said that the 
act done was outside the sphere of bis em- 
pfoyxoeat The ditboeiSoit hss ftr ire AepC 
in lie w in cases where the injury by accident 
is due to a risk assumed independently of 
the employment and outside it, as distin- 
guished from by an injury which is the re- 
sult of a mere act of negligence. (Para 17) 

(C) Workmen’s Compensation Act (1923), 
Ss, 14 and 2(l)(e) — Compensation payable 
by employer — Case not falling under S. 14 
— Compensation cannot be awarded against 
insurance company. 

The Act as appears from its preamble was 
enacted to provide for the payment by cer- 
tain classes of employers to their workmen 
of compensation for injury by accident. The 
term “employer” has been defined in the Act 
and the insurance company does not come 
within the ambit of that definition. There- 
fore the Commissioner appointed under die 
Act will have no jurisdiction to award com- 
pensation to a workman against the insurance 
company unless the case falls within Section 
14 of the Act which deals with the liability 
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of the insurer when the employer becomes 
insolvent, where he has entered into a con- 
tract with any. insurer in respect of any lia- 
bility under this Act, (Para 18) 

(C) Workmens Compensation Act (1923), 
S. 2{I)(d) — “Dependent” — ; Widow — Re- 
marriage — Does not disentitle her to claim 
compensation. 

In the Act there is no such provision that 
after remarriage widow of the deceased 
would not be regarded as a dependent. 
Under Section 21 of the Hindu Adoptions 
and Maintenance Act, 1956, a widow re- 
mains a dependent, within the meaning of 
that section so long as she is not remarried. 
But the definition of the “dependent” Under 
the Act is not so restricted and the fact that 
she has remarried will not disentitle her to 
claim compensation under the Act. 

(Para 19) 

(D) Workmen’s Compensation Act (1923), 
S. 3(1) Proviso (b) ■ — Applicability of — Ac- 
cident arising out of and in course of em- 
ployment — Injury resulting in death — 
Question of wilful disobedience of any order 
or rule not material. 

In order to claim compensation the em- 
ployee has to show not only that at the time 
of the accident he was in fact employed on 
the duties of his employment, but further 
that the immediate act which led to the ac- 
cident was within the sphere of his duties 
and not foreign to them. In case of death 
of an employee due to accident if it has 
arisen out of and in the course of his em- 
ployment it « no defence to plead that there 
was wilful disobedience of any order or 
rule expressly given or framed for the pur- 
pose or securing the safety of the workman. 
Clause (b) of the proviso to sub-section (I) 
of Section 3 is limited to those cases where 
injury has not resulted in death. (Para 8) 
Cases Referred: Chronological Paras 
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